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WHEREAS, the Delta is also the key conveyance point for California's two 
largest water projects, the Central Valley Project (CVP) and the State Water Project 
(SWP) with massive pumps in the Southern Delta near Tracy, California which transport 
water from the Delta primarily to farms in Central California and municipalities in 
Southern California; and 

WHEREAS, because of the failure to complete the ultimate build-out of water 
supplies for the CVP and SWP, leaving the system approximately 5 million acre-feet 
short of water per year, coupled with oversubscription by the water contractors and the 
water system's State and Federal operators of the water that is available, this has resulted 
in degradation of both the quality and quantity of water in the Delta and harm to the 
ecology and economy of the Delta, and 

WHEREAS, the water contractors and the State and Federal operators of the CVP 
and SWP have over the years sought to find ways to transport water directly from the 
Sacramento River to the pumps near Tracy in order to obtain a greater quantity and 
quality of water than they could pump out of the South Delta, which efforts would result 
in further degradation and destruction of the Delta and economic and social harm to the 
citizens of San Joaquin County, and 

WHEREAS, those water interests proposed a Peripheral Canal which the voters 
voted down in 1982, but are now promoting a new twin-tunnels project which is capable 
of diverting huge quantities of fresh water directly from the Sacramento River to the 
Tracy pumps, but this time the proponents of the twin-tunnels project have attempted to 
hide their massive and incredibly expensive water project inside a so-called conservation 
plan l<.nown as the Bay Delta Conservation Plan (BDCP); and 

WHEREAS, for the reasons set forth in the documents attached hereto and 
adopted herein as the County's comments to the BDCP/WaterFix Revised Draft 
Environmental Impact Report (RDEIR) - Supplemental Draft Environmental Impact 
Statement (SDEIS), the BDCP/WaterFix Draft RDEIR-SDEIS fails to meet the legal 
requirements for a valid EIR-EIS, and also fails to meet the co-equal goals of water 
supply reliability for the State and restoration of the health of the Bay-Delta ecosystem as 
required by the Delta Reform Act of 2009; and 

WHEREAS, there are less expensive and more effective ways than the twin 
tunnels and the BDCP/WaterFix to address the legitimate water needs of the various 
water interests in the State of California without needlessly sacrificing the Delta and San 
Joaquin County, or pitting Nmihern California against Southern California and farmer 
against farmer; 

•, 

NOW, THEREFORE, BE IT RESOLVED that this Board of Supervisors: 

Does hereby reaffirm its opposition to any isolated water conveyance system in 
the Delta such as the twin-tunnels project, and further specifically opposes the BDCP; 
and 
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SYNOPSIS: THE RECIRCULATED/SUPPLEMENTAL EIR-EIS 
CONFIRMS THAT THE "CALIFORNIA WATER FIX" WOULD IMPOSE 
UNACCEPTABLE IMPACTS AND FAIL TO ADVANCE THE STATE'S 

FUTURE NEEDS 
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1. Rebranding BDCP as the "California Water Fix" fails to fix the central fallacy 
of the Delta tunnels project:: that this massive proposed system, which would greatly 
reduce the natural flow of water through the Delta, can meet the 2009 Delta Reform 
Act's protections, including the "co-equal" goals of protecting, enhancing and 
restoring the Delta ecosystem and providing reliable water. 

2. Despite monumental cost and complexity, the Delta tunnels project creates no 
new water supply. Even as revised, it compounds reliance on water exports, to the 
detriment of Delta agriculture, fisheries, and wildlife, as well as communities and 
water users within and upstream of the Delta. The project would divert resources 
needed for investments in long-term water reliability, water quality, reuse, storage, 
drought and flood protection, and ecosystem improvements. 

3. The project remains a triumph of project advocacy over sound science. 
Proposed revisions in the project were made only after the Environmental Protection 
Agency (EPA), the Delta Independent Science Board (Science Board), and other 
scientific reviewers undermined the notion that BDCP met the federal and state 
requirements for a "conservation" plan. EPA indicated that BDCP's massive 
conveyance system could negatively impact Delta water quality and may violate the 
Clean Water Act. The Science Board in 2014 compared the EIR-EIS's water analysis 
to "an orchestra playing music without a conductor and with the sheets of music 
sometimes shuffled." In its 2015 report on the Partially Recirculated Draft EIR
Supplemental Draft ElS (RDEIR-SDEIS), the Science Board reconfirmed that 
despite recent reshuffling, the project and its environmental review continue to flout 
major scientific criticisms. 

4. The revised project relies on and compounds a deceptive, incomplete and 
piecemealed program assessment. It removes conservation measures and drastically 
reduces habitat restoration and species protection, consigning many major efforts to a 
vague parallel program, "Eco-Restore," and to poorly defined "environmental 
commitments." Yet the project also inconsistently relies upon many of these future 
efforts for mitigation of project harm. As revised, the project still lacks crucial details 
and complete study, which the proponent agencies seek to defer until after the twin 
tunnels are approved and built. 

5. A Legislative Analyst's Office report underscored BDCP's fragile economic 
and fiscal footing, noting the likelihood of significant cost overruns and uncertain 
continued financial support from water contractors. As revised, the project further 
complicates BDCP's shaky economic foundations. It abandons efforts to obtain 
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In June 2014, the San Joaquin County Board of Supervisors' EIR/EIS 
comments included a Summary rif Foundational !Jsues, submitted also on behalf of 
Central Delta Water Agency and South Delta Water Agency (San Joaquin Agencies' 
2014 Summary). This new summary prepared for the San Joaquin Agencies identifies 
foundational factual and legal issues in the July 2015 Bay Delta Conservation 
Plan/California Water Fix Partially Recirculated Revised Draft EIR/Supplemental 
Draft EIS (RI)EIR/SDEIS). Unless noted otherwise, comments in the 2014 
summary remain relevant to review of the RDEIR/SDEIS. 

I. REPACKAGING THE BDCP RDEIR/SDEIS AS THE 
"BDCP/CALIFORNIA WATER FIX" RDEIR/SDEIS CANNOT CURE THE 
DELTA TUNNELS PROJECT'S VIOLATION OF THE 2009 DELTA REFORM 
ACT. 

The RDEIR/SDEIS tinkers with the mechanics of the proposed tw-in tunnel 
conveyance system under the guise of "refinements" to BDCP's Alternative 4 
(RDEIR/SDEIS, ES-7). However, the project changes focus more on legal 
reclassification rather than engineering advancements or environmental protection. 
Despite being portrayed as a "response" to input from other agencies and members 
of the public, the new preferred alternative (Alternative 4A, or "project" in these 
comments) concededly still includes "all of the conveyance components" that 
principally prompted public and agency objections to BDCP (Alternative 4). (Jd.) 

The main "fix" in the new project effectively removes the "conservation plan" 
from the Bay Delta Conservation Plan. Alternative 4A abandons any pretense of 
qualifYing as a habitat conservation pian (HCP) or natural community conservation 
plan (NCCP), or meeting the requirements for such plans under federal and state 
endangered species laws. (Id., ES-7, 8; cf. Wat. Code,§ 85053 (defining "Bay Delta 
Conservation Plan" or "BDCP" as a "multispecies conservation plan"). 

Put another way, faced with the historic opportunity to identify a project 
worthy of designation as a "conservation plan"-one capable of improving rather 
than worsening conditions for Delta counties and communities-the BDCP agencies 
have instead devised a project variation chiefly designed to lessen regulatory hurdles 
preceding approval. However repackaged and reclassified, this attempted "fix" leaves 
intact the core effort to rationalize an unsustainable, harmful and exceptionally costly 
conveyance system that would further reduce the natural flow of fresh water through 
the Sacramento-San Joaquin Delta. As with Alternative 4A, the redefined project's 
proposed conveyance is incompatible with the structure and specific requirements of 
the Delta Reform Act of 2009 (Wat. Code,§§ 85000, et seq.) 

Adopted after years of attempted reforms failed to stop the pree1p1tous 
decline of pelagic organisms and forestall major risks to communities and farms in 
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Delta counties, the Delta Reform Act arose out of the Legislature's recognition that 
"existing Delta policies are not sustainable," and that "[r]esolving the crisis requires 
fundamental reorganization of the state's management of Delta watershed resources." 
(Wat. Code, § 85001(a).) The intent to provide a "more reliable water supply for the 
state" cannot be separated from its context in the Delta Reform Act, in which the 
Legislature simultaneously sought to "provide for the sustainable management of the 
Sacramento-San Joaquin Delta ecosystem," to "protect and enhance the quality of 
water supply from the Delta", and to "establish a governance structure that will direct 
efforts across state agencies to develop a legally enforceable Delta Plan." (Wat. Code, 
§85001(c).) 

The Legislature's recognition of the need to improve conditions in the Delta 
and protect its communities and natural resources, rather than cause their further 
deterioration and decline, is also evident in the Delta Reform Act's language 
addressing interpretation of its core provision-the "coequal goals" as "providing a 
more reliable water supply for California" and "protecting, restoring, and enhancing 
the Delta ecosystem." (Wat. Code, § 85054.) The coequal goals "shall be achieved in a 
manner that protects and enhances the unique cultural, recreational, natural resource, 
and agricultural values of the Delta as an evol-v-ing place." (Wat. Code, § 85054.) 
Rather than favoring new water conveyance infrastructure over protection, 
restoration and enhancement of the Delta ecosystem, the Legislature identified in 
\'Vater Code section 85020 the follov.1ng objectives "inherent" in the coequal goals 
for management of the Delta: 

(a) Manage the Delta's water and environmental resources and the water 
resources of the state over the long term. 

(b) Protect and enhance the unique cultural, recreational, and agricultural 
values of the California Delta as an evolving place. 

(c) Restore the Delta ecosystem, including its fisheries and wildlife, as the 
heart of a healthy estuary and wetland ecosystem. 

(d) Promote statewide water conservation, water use efficiency, and 
sustainable water use. 

(e) Improve water quality to protect human health and the environment 
consistent with achieving water quality objectives in the Delta. 

(f) Improve the water conveyance system and expand statewide water storage. 
(g) Reduce risks to people, property, and state interests in the Delta by 

effective emergency preparedness, appropriate land uses, and investments in flood 
protection. 

(h) Establish a new governance structure with the authority, responsibility, 
accountability, scientific support, and adequate and secure funding to achieve these 
objectives. 

Similarly, \Vater Code section 85022(c) provides the following context 111 

delineating consistency of actions with the Delta Plan: 
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(1) The Delta is a distinct and valuable natural resource of vital and enduring 
interest to all the people and exists as a delicately balanced estuary and wetland 
ecosystem of hemispheric importance. 

(2) The permanent protection of the Delta's natural and scenic resources is the 
paramount concern to present and future residents of the state and nation. 

(3) To promote the public safety, health, and welfare, and to protect public 
and private property, \vildlife, fisheries, and the natural environment, it is necessary to 
protect and enhance the ecosystem of the Delta and prevent its further deterioration 
and destruction. 

( 4) Existing developed uses, and future developments that are carefully 
planned and developed consistent with the policies of this division, are essential to 
the economic and social well-being of the people of this state and especially to 
persons living and working in the Delta. 

Rather than enabling the BDCP agencies to favor new conveyance 
infrastructure and potential expansion of water exports over long-term protection of 
the Delta, the Delta Reform Act acknowledges a broader legal context that prevents 
the agency from reducing its decision to a parochial policy choice. Water Code 
section 85023 therefore clarifies that "[t]he longstanding constitutional principle of 
reasonable use and the public trust doctrine shall be the foundation of state water 
management policy and are particularly i.rnportant and applicable to the Delta." (See 
also 1'\fationa! Audubon Society v. Superior Court (1983) 33 Cal.3d 419 (public trust 
doctrine); Cal. Const., art. X, § 2 (reasonable use doctrine); Wat. Code, §§ 12200-
12205 (Delta Reform Act of 1959).) 

Finally, the Delta Reform Act records the state's commitment to "reduce reliance 
on the Delta in meetitzg Cal[fornia'Jfuture water supply needs through investing in a statewide 
system of improved regional supplies, conservation, and water use efficiency." (Wat. 
Code,§ 85021 (emphasis added).) 

A. The Project RDEIR/SDEIS, By Necessitating Delta Flow Reductions, 
Defeats the "Co-Equal" Goal of Protecting, Enhancing and Restoring 
the Delta Ecosystem 

-"'\mong other subjects, the San Joaquin Agencies' 2014 Summary pointed out 
that BDCP's commitment to conveyance infrastructure expected to increase exports 
out of the Delta beyond already-unsustainable levels cannot possibly qualify as a 
"consetvation measure" in a HCP or NCCP, despite BDCP's convoluted efforts to 
designate it as CM-1 (Id., pp.18-20.) 

The tevised project would dispense Vilith the need for that single legal fiction, 
but cannot escape overwhelming evidence that implementing the proposed 
conveyance in either variation would violate the Delta Reform Act's "coequal" 
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commitment to protect, enhance and restore the Delta ecosystem, and abrogate its 
bistoric commitment to protect and enhance the "unique cultural, recreational, 
natural resource, and agricultural values of the Delta as an evolving place." (Wat. 
Code, § 85054.) The following sources hlghlight the role and requirements of Delta 
flow and their crucial relationshlp to the proposed tunnel system: 

" The State Water Resources Control Board has long since established that 
Delta outflows and inflows are already insufficient to help listed species recover, even 
without the huge quantities of additional water the project would take out of the 
Delta. The best available science suggests that "current flows are insufficient to 
protect public trust resources" served by the Delta, including protected fisheries and 
their habitats and a host of other beneficial uses. (State Board, 2010 Delta f<iow Criteria 
Report, pp. 2- 5.) 

• In March 2014, the Pacific Fishery Management Council submitted comments 
concluding that the BDCP will "negatively impact essential fish habitat" for Council
managed species, including all varieties of Chinook salmon, and noted it is "highly 
concerned" that the project's water \vlthdrawals will unreasonably constrain the flow 
of fresh water through the Delta. 

• In February 2014, the Califorf'ia Advismy Committee on Salmon and 
Steelhead Trout (Advisory Committee) submitted its required recommendations to 
the Department of Fish and Wildlife (DFW) regarding the BDCP under Fish and 
Game Code section 6920. Concluding that the BDCP "promotes the unproven 
scientific hypothesis that habitat restoration can substitute for flow," the Advisory 
Committee recommended that DFW deny an incidental take permit (ITP) for the 
BDCP project (Alternative 4) as a Natural Communities Conservation Plan (NCCP). 
The Advisory Comnrittee also concluded that the BDCP "does not meet the 
requirements of Fish and Game Code section 2820 for an NCCP and cannot legally 
be approved because it will contribute to the further decline of Sacramento River 
Winter Run and Spring Run Cbinook Salmon." (Id, p. 1.). 

" As the Advisory Committee pointed out, the effects analysis in BDCP Chapter 
5 concedes that project operation using CM-1's proposed conveyance will reduce 
winter run and spring Chlnook salmon smolt survival. (Id.) Under these 
circumstances, the BDCP is incapable of meeting key requirements of tbe NCCP Act 
or CESA. (Id., p. 4; see, e.g., Fish & Game Code,§§ 2081(c)(lack of contribution to 
recove1-y, continued jeopardy), 2081(b)(2)(c); 220(e).) 

" EPA's August 26, 2014letter addressing BDCP and its environmental review 
(page 2) underscored major environmental risks from BDCP, and emphasized "the 
need for water availability and greater freshu;ater flow through the Delta." Similarly, the State 
Water Resources Control Board's July 29, 2014 BDCP and EIR/EIS comments 
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the second goal of "a more reliable water supply for California." (Wat. Code, §85054.) 
Commenting on the EIR/EIS, San Joaquin County and its water agencies took issue 
with BDCP's reliance on "paper water" assumptions in its delineation of project 
objectives. (Op. dt. at pp. 19-20.) The RDEIR/SDEIS fails to address this flaw. The 
revised draft confirms the BDCP agencies' refusal to conduct further modeling 
testing the reality of its water supply assumptions identified below. This refusal is 
particularly remarkable, considering the draft's heavy reliance on now-outmoded 
operational assumptions and the proliferation of recent research on drought and 
climate's consequences for water supply, and the implications of new legal mandates 
not yet existing at the time of the previous draft--notably, enactment in 2014 of the 
transformative Sustainable Groundwater Management Act (SB 1168, ch. 346; AB 
1739, ch. 347; SB 1319, ch. 348), with major supply consequences for the Delta 
regwn. 

Ignoring the need for a disciplined account of the project's water supply 
consequences, the RDEIR/SDEIS reflects the BDCP agencies' unjustified 
confidence in the project's contribution to reliable deliveries. (See, e.g., section 4.3 
and Appendix SA.) The Water Fix statement of project objectives and project 
continues to rely upon a fictitious and unattainable ambition to "restore and protect" 
the SWP and CVP's nonexistent ability to deliver "up to full contract amounts .... " 
(RDEIR/SDEIS, p. 1-8.) The revised/supplemental draft actually exposes the fallacy 
of this vaunted rationale, by reducing it to impotency with "sweet nothing" qualifiers: 
(1) "when hydrologic conditions result in the availability of sufficient water"; and (2) 
"consistent with the requirements of state and federal law and the terms and 
conditions of water delivery contracts and other existing applicable agreements." (Jd.) 

In contrast to the unqualified statement linking the project to delivery of "full 
contract" amounts, these tautological qualifiers lack in critical details. First, they fail 
to disclose that the SWP and CVP cannot capably or consistently deliver these 
contractual amounts, even under relatively favorable hydrologic conditions. Second, 
they fail to mention or meaningfully address problems of oversubscription and 
potentially conflicting claims on supply affecting the state and the Delta region in 
particular. (See, e.g., T. Grantham and J. Viers, 100 year..r of California's water rights .ryJtem: 
patternJ, trendJ and uncertainty, 9 ENVIRON. RES. LETT. 084012 (2014); available at 
https: //watershed. ucdavis.edu/ files /biblio /WaterRights_ U CDavis_study. pdf.) Lastly, 
the RDEIR/SDEIS, like its predecessor, lacks substantive analysis of potential 
conflicts between downstream users seeking deliveries of "full" contract amounts and 
allocations to instream uses and senior water rights holders. 

The project cannot credibly base its water supply contributions on "paper 
water" contract amounts exceeding reliable deliveries. (See, e.g., Planning and 
Comen;atirm League v. Department of Water ReJounu (2000) 83 Cal.App.4th 892, 912 
(criticizing the resulting "aura of unreality"); Vinryard Area CitizenJ for Re.rponJible 
Growth JJ. Gry ofRatzcho Cordova (2007) 40 Cal.4th 412, 432 ("speculative sources and 
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from numerous commentcrs, and reports of National Research Council, the EPA, 
NMFS, USFWS, and the State Board, among others Last year, EPA indicated that 
BDCP's massive proposed conveyance system could negatively impact Delta water 
quality and may violate the Clean Water Act. In 2014 and 2015 reports respectively 
addressing the EIR/EIS and RDEIR/SDEIS, addressed more thoroughly in section 
III, infra, the Science Board identified many scientific deficiencies in the project 
review. The 2015 report, which finds the deficiencies severe enough to undercut the 
review's usefulness for decision-making, confirms that the current project and its 
environmental review continue to flout major scientific criticisms. 

Third, the project review fails to match the RDEIR/SDEIS's hyperbolic claim 
of unprecedented public access and transparency. While providing extensive access to 
agency and consultant-prepared documents, the BDCP agencies excluded critical 
public comments during key periods of review. During the comment period on the 
BDCP EIR/EIS last year, the BDCP website's "correspondence" section denied that 
access, offering the dubious premise that allowing it would not "maintain the integrity" 
of the public review period. The RDEIR/SDEIS, which acknowledges changing the 
project in response to "numerous comments" on the EIR/EIS (ES-2), fails to make 
these comments available or provide even draft responses. 

Finally, the RDEIR/SDEIS fails to apply the detailed regulatory standards for 
adherence to the "best available science" in the context of BDCP review. In either 
the Alternative 4 or Alternative 4A variations, the project constitutes a "covered 
action" under Water Code 85057.5 for purposes of determining consistency \:vith 
Delta Plan, whose prerequisites include use of a "best of available science" standard. 
(Wat. Code,§ 85302(g).) The Delta Stewardship Council has adopted a definition and 
guidelines to clarify the steps needed to adhere to this standard and the relevant 
criteria, including relevance, inclusiveness, objectivity, transparency, timeliness, and 
peer review. (23 Cal. Code Regs., § 5001 (f), appx. 1A.) Instead of applying these 
regulatory standards, the RDEIR/SDEIS uses "best available science" as if it were a 
marketing term, rationalizing a review that has often lacked transparency and has thus 
far failed to adhere to the best available science. 

B. The Project RDEIR/SDEIS Drastically Reduces its Commitment to 
Conservation, while Compounding Reliance on Segmented Program 
Assessment. 

In the RDEIR-DSEIS's descriptions of the BDCP agencies' new "preferred" 
project (Alternative 4A), the project's first and foremost objective is to construct and 
operate a new conveyance system for the "movement of water" to exporters south of 
the Delta. (See, e.g., ES-6, 1-7 .) The new "preferred" alternative ( 4A) drastically 
reduces the project's conservation commitments and is short on content that would 
even minimally preserve, much less enhance or restore, the Delta ecosystem. As just 
one illustration, moving to Alternative 4A shrinks the project's commitment to "tidal 
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wetlands restoration would shrink from 65,000 acres (Alternative 4) to "up to 59" 
acres (ES-17; 4.1-15 (i.e., up to 59, not 59,000).) Even without considering the 
mitigation and financing problems addressed in specific comments below, the new 
project would, by the RDEIR-DEIS's concession, produce more than fifty 
unmitigated significant environmental impacts, most of whose impacts would be 
heavily concentrated within Delta counties. (ES 40, Table ES-9.) 

Adherence to laws protecting species and communities, and environmental 
review requirements under NEPA and CEQA, fttst requires complete and accurate 
disclosure of the entire project under review, and avoidance of segmented analysis. 
(See, e.g., Great Basin Jviine Watch v. Hankins (9th Cir. 2006) 456 F.3d 955, 969; 40 
C.F.R. 1508.25 (NEP A); San joaquin Raptor Resme Center v. County rf A1erced (2007) 149 
Cal.App.4th 645, 654; CEQA Guidelines, § 15124.) Had the BDCP agencies sought 
to candidly pursue priority for additional exports over the Delta ecosystem and its 
farms and communities, they might at minimum have acknowledged this would 
require legal changes and sought legislative and voter approval. The RDEIR/SDEIS 
follows a more convoluted path, adding new layers of unlawful segmentation and 
inconsistent description to an already disjointed project assessment. For example: 

• The RDEIR/SDEIS indicates that Alternative 4A transforms some of 
BDCP's remaining conservation provisions-CM 3, 4, 6-12, 15, 16--from 
"conservation measures" (a term that retains legal accountability under HCP and 
NCCP laws) to "environmental commitments," a more ambiguous term lacking 
commensurate accountabilitv. 

" 

" The RDEIR/SDEIS refuses to analyze these "environmental commitments" 
with anything more than an opaque program overview, and concedes that "[s]pecific 
locations for implementing many of the activities associated with these commitments 
have not been identified at this time." (RDEIR/SDEIS, 4.1-15.) Whether and how 
these measures would be implemented and paid for, and whether some may produce 
conflicts or adverse results in Delta counties, remains unknown. 

.. The RDEIR/SDEIS adds further confusion to the project's murky 
relationship to conservation. It concedes, although vaguely, that Alternative 4A 
consigns much of what had been project conservation measures to EcoRestore and 
other "separate projects and programs," including pending activities lacking project
level accountability that are associated with 2008 and 2009 biological opinions and 
the California Water Action Plan. (RDEIR/SDEIS, 4.1-15.) However, it 
inconsistently describes these measures, insisting both that they are "separate from, 
and independent of the project," yet also part of a broader "BDCP conservation 
strategy" that will continue to be pursued. (Jd.) 

" The RDEIR/SDEIS fails to disclose the extent of Eco-Restore commitments 
that are already slated for implementation. As confirmed in a July 2015 meeting at 
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ostensibly provides all "substantive BDCP" revisions, sidesteps specific discussion of 
Delta county protections, and only cryptically suggests that "moJt of the revisions 
presented below would also be applicable" to Alternatives 4A, 2D and SA. (Appendix 
D, 1-1.) 

Revisions in BDCP chapters on governance and implementation fail to 
delineate, what if any, provisions listed apply to Alternative 4A, as do the 
RDEIR/SDEIS's descriptions of that alternative. (See, e.g., RDEIR/SDEIS 
Appendix D, at pp. 235-260; sections 2 (EIR/EIS revisions), 3 (conveyance facility 
modifications), and 4 (new alternatives).) Especially after years of critical commentary 
on plan governance issues, leaving such crucial needs unresolved undermines the 
RDEIR/SDEIS's ability to assure decision-makers and the public that impacts in the 
Delta will be addressed, avoided, and mitigated if the project was constructed and 
eventually operated. 

As noted in the San Joaquin Agencies' 2014 Summary (page 2), the May 2014 
draft IA lacked crucial details bearing directly upon BDCP's environmental 
consequences. Remarkably, however, the new RDEIR/SDEIS expressly declines to 
include new analysis of the draft Implementing Agreement as it pertains to 
Alternative 4. Instead, the RDEIR/SDEIS argues that it and other unspecified 
administrative agreements need not even be "referenced" \vithin the environmental 
review because they "would not change the impa&t anafyJiJ." (RDEIR/SDEIS, 3-1 
(emphasis added).) 

The RDEIR/SDEIS's suggestion that provisions related to governance and 
implementation are environmentally irrelevant fails on multiple levels. First, Delta 
counties and slakeholdets, who will principally bear the project's adverse 
consequences, cannot view the absence of clear and effective governance so 
indifferently. Leaving this circumstance unresolved would compound the risk that 
those affected might be forced to look to other costly, timely and uncertain 
approaches to address project harm, such as litigation under the Tort Claims Act. 
(Gov. Code, §§ 815, et Jeq.) 

Second, the argument is inconsistent within the RDEIR/SDEIS, which 
selectively relics on and even expands the disproportionate role of contractor 
representatives in another of BDCP's proposed governance institutions, the AEG. 
(See, e.g., RDEIR/SDEIS, Appendix D, 253-254.) 

Lastly, this argument fails to heed the Science Board's warning in its 2015 
review that the "exuberant display of optimism" in the current draft may have 
damaging environmental consequences, in part because crucial details remain lacking 
on such subjects as implementing and financing. (2015 Science Board Review, pp. 9-
15.) 
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III. THE DELTA INDEPENDENT SCIENCE BOARD HAS 
RECONFIRMED THE LACK OF SCIENTIFIC AND LEGAL 
F'OUNDATION FOR THE RDEIR/SDEIS AND ITS PROJECT. 

The Legislature has noted that CEQA compliance for the BDCP reqmres 
"comprehensiz;e review and ana!Jsis" of all the following: 

(A) A reasonable range of flow criteria, rates of diversion, and other 
operational criteria required to satisfy the criteria for approval of a natural community 
conservation plan as provided in subdivision (a) of Section 2820 of the Fish and 
Game Code, and other operational requirements and flows necessary for recovering 
the Delta ecosystem and restoring fisheries under a reasonable range of hydrologic 
conditions, which will identify the remaining water available for export and other 
beneficial uses. 

(B) A reasonable range of Delta conveyance alternatives, including through
Delta, dual conveyance, and isolated conveyance alternatives and including further 
capacity and design options of a lined canal, an unlined canal, and pipelines. 

(C) The potential effects of climate change, possible sea level rise up to 55 
inches, and possible changes in total precipitation and runoff patterns on the 
conveyance alternatives and habitat restoration activities considered in the 
environmental impact report. 

(D) The potential effects on migratory fish and aquatic resources. 

(E) The potential effects on Sacramento River and San Joaquin River flood 
management. 

(F) The resilience and recovery of Delta conveyance alternatives in the event 
of catastrophic loss caused by earthquake or flood or other natural disaster. 

(G) The potential effects of each Delta conveyance alternative on Delta 
water quality. 

(Wat. Code, § 85320(b )(emphasis added). 

The RDEIR/SDEIS makes perfunctory claims in an appendix to have 
covered these BDCP-related environmental review issues. (EIR/EIS, Table 3I-1.) 
However, as detailed further, the 2014 and 2015 Delta Independent Science Board 
reports demolish the scientific basis for that conclusion and undermine the ability of 
the RDEIR/SDEIS and its underlying project to meet the environmental review 
requirements of CEQA and the Delta Reform Act. Unless these errors are corrected 
before issuance of a Final EIR/EIS, the review's major "mass of flaws" will require 

15 



RECIRC2503 

additional recirculation after the major shortcomings of the EIR/EIS are corrected. 
(San Joaquin Raptor/Wi!dlfft Re.rme Center z;. County rif Stanislaus (1994) 27 Cal.App.4th 
713, 741-742.) If left uncorrected, these errors would preclude informed decision
making and informed public participation, thereby thwarting the statutory goals of 
the EIR/EIS process. (Berkelry Keep jets Over the Bqy Com. z;. Board of Port Cmrs. (2001) 
91 Cal.App.4th 1344, 1355.) 

A. Overview: Neither the EIR/EIS nor RDEIR/SDEIS Provide 
Obligatory Scientific Support for the Delta Tunnels Project. 

On September 30, 2015, the Delta Independent Science Board released its 
final report entitled Review ry the Delta Indepmdent Science Board of the Bqy Delta 
Comemation Plan/ California Water Fix Partial!J Redmtlated Draft Enz;iromnental Impact 
Report/ Supplemental Drcift EmJiromnental Impact Stafement (2015 Science Board report). 
The 2015 report, like its predecessors addressing earlier drafts, was submitted to the 
Delta Stewardship Council (DSC) and California Department of Fish and Wildlife 
(DFW) as directed under the 2009 Delta Reform Act. (Wat. Code,§ 85320(c).) 

Noting the profound statewide importance of the project's environmental 
review, the Science Board found that "reasonable expectations" for completeness and 
clarity remained "largely unmet." (2015 Science Board report, p. 1.) The Science 
Board found the current draft "sufficiently incomplete and opaque to deter its 
evaluation and use by decision-makers, resource managers, scientists, and the broader 
public." (Id.) Despite identifying a short list of items deemed improvements over the 
preceding draft (id., pp. 3-4), the Science Board found the RDEIR/SDEIS's strengths 
"outweighed by several overarching weaknesses: overall incompleteness through 
deferral of content to the Final EIR/EIS; specific incompleteness in treatment of 
adaptive management, habitat restoration, levees, and long-term effects; and 
inadequacies in presentation." (Id., p. 4.) 

'The Science Board's 2015 review eviscerates any casual inference that minor 
adjustments can "fix" major and continuing deficiencies. The Science Board sharply 
criticized repeated deferral of content until the final report follO\ving the close of 
public review, including such crucial matters as the modeling of levee failures, analysis 
of climate change and water supply scenarios, and informative comparisons of 
alternatives. Moreover, the Science Board rejected the draft's uncertainty-based 
rationalizations for failure to analyze, finding that "[i]gnorance to this degree does not 
apply" to subjects such as the project's impacts on levee maintenance and San 
Joaquin agriculture. (Id. at 5.) Finally, the 2015 Science Board report found the 
current draft lacking in "key information, analyses, summaries, and comparisons. The 
missing content is needed for evaluation of the science that underpins the proposed 
project. Actordingjy, the Cumnt Draft fails to adeqttateb; inform weighty decisions about public 
poliry." (2015 Science Board report, p. 4 (emphasis added).) 
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As elaborated further below, the 2015 Science Board report identified 
numerous specific areas of missing content needed to properly inform decision
makers and the public, including these: 

" Details on adaptive management and collaborative science. (2015 Science 
Board report, p. 5.) 

• Modeling how levee failures would affect operation of dual-conveyance 
systems. (Id., p. 7.) 

" Analysis of whether operation of the proposed conveyance would alter the 
economics oflevee maintenance. (Jd., p. 7.) 

• Analyses of the effects of climate change on expected water exports from the 
Delta. (Id., p. 35.) 

" Potential impacts of climate change on system operations, even during the 
shortened time period emphasized in the Current Draft. (Jd., pp. 8 and 11 ). 

• Potential effects of changes in operations of the State Water Project (SWP) 
and Central Valley Project (CVP), or other changes in water availability, on 
agricultural practices in the San J oaguin Valley. (I d. p. 12.) 

.. Concise summaries integrated with informative graphics .(Jd., , pp. 9, 13.) 

These essential missing items underscore the need for an environmental 
review that is "more complete, comprehensive and comprehensible" than the current 
draft. (2015 Science Report (introductory letter).) Moreover, as the Science Board has 
clarified the reviewing agencies must also still address continuing problems detailed in 
its May 15, 2014 report on BDCP and the EIR/EIS (2014 Science Board Report). 
The 2014 Science Board report followed a similarly critical review prepared by the 
Delta Science Program's Independent Science Review Panel (Panel), which analyzed 
the "Effects Analysis" (BDCP, chapter 5) prepared in connection \vith reguirements 
of endangered species law. The 2014 reports of the Science Board and the Panel 
were sharply critical of the tendency in BDCP and its review documents to tilt the 
analysis in favor of the proposed project and avoid sound science. 

The San Joaguin Agencies' 2014 Summary (pages 9-21) identified key 
environmental review issues illuminated in the 2014 Science Board report. The 
problems identified in the 2014 report remain highly relevant to the current project 
review and must still be addressed, both to fully address Alternative 4 (BDCP) and to 
address deficiencies in the EIR/EIS that remain uncorrected in the RDEIR/SDEIS. 
As the Science Board confirmed in its 2015 report (page 9): "Our persistent concerns 
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Delta levee maintenance. The Science Board pointed to a recent scoring system for 
levee project proposals that awarded points for expected benefits to "export water 
supply reliability." (Jd.) Criticizing the current draft's selective reference to levee 
fragility "mainly as a reason to build isolated conveyance for Sacramento River water" 
(e.g., pp. 1-1, 1-7, 1-9), the Science Board called for further analysis that would 
"examine interacting impacts of conveyance and levees." (2015 Science Board report, 
P· 8.) 

E. Deficiencies Remain as to the Treatment of Uncertainties and their 
Consequences. 

Finding that "uncertainties and their consequences remain inadequately 
addressed" in the current draft, the 2015 Science Board report criticized the current 
draft's misguided attempts to finesse uncertainties by referring to a "robust program" 
of collaborative science, monitoring and adaptive management. (ES 4.2.) Far from 
providing such a program, the analysis is so lacking in critical details that "there is no 
way to assess how (or whether) uncertainties will be dealt \Vith effectively." (2015 
Science Board report, p. 11.) Despite "sensitivity modeling" used in the current draft 
to address the latest changes to the proposed project, the reviewing agencies have 
failed to provide "full model runs" as to these changes, or to correct other 
deficiencies in project modeling and presentation of date from modeling outputs. 
(Jd .. ) 

Among other issues, these problems raise particular concerns for the analysis 
of fisheries impacts, which also suffers from other major deficiencies (Id.; cf. 
RDEIR/SDEIS Ch. 11.) For example, the analysis of water temperature in Chapter 
11 (Fish and Aquatic Resources) lacks a credible assessment of extreme highs and 
lows, and relies on comparisons that use "current baseline conditions" and "did not 
consider climate change effects on temperatures." (2015 Science Board report, p. 17.) 
Like'vvise, the draft relies upon fish screens to express exaggerated confidence in the 
absence of significant impact (e.g., Ch. 11, 1-100) even though the draft lacks specific 
data on "how well screens function" and it is "unclear how (and how well) fish 
screens would work." (201 5 Science Board report, p. 1 5.) 

F. Linkages Among Species, Landscapes, and Management Actions are 
Inadequately Addressed. 

Addressing previous criticisms relating to linkages among species, landscapes, 
and management actions~ the current draft acknowledges that impacts for one species 
or community type may negatively affect other species or communities. However, the 
2015 Science Board report concludes that "the trade-offs do not seem top be 
analyzed or synthesized," and that a broader landscape or ecosystem approach is 
needed "that comprehensively integrates these conflicting effects." (201 5 Science 
Board report, p. 12.) 
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G. The Relationship of Climate Change to Project Operation 1s 
Underestimated and Lacks Essential Analysis. 

The 2015 Science Board report noted that crucial climate-related issues are of 
great concern in the current review, and remain highly relevant to the project's long
term operation not\vithstanding revisions in the latest version of the project. First, 
despite extensive earlier criticism, the RDEIR/SDEIS "generally neglects recent 
literature. sug-g-esting- a loose interpretation of the 'best available science'." ((2015 

"' uu 0 \.\ 

Science Board report, p. 11.) The draft "does not demonstrate consideration of 
recently available climate science, and it defers to the Final Report analysis of future 
system operations under potential climate and sea-level conditions." (Jd.) As 
Appendix A of the current draft confirms, no changes were made to the climate 
change chapter (chapter 29) in the Draft EIR/EIS. No attempts were made to 
address the most recently-available scientific information, including recent analyses 
addressing climate extremes, computer simulations of ecological futures, and 
"unprecedented" drought risk. (Jd., p. 11.) 

Second, the 2015 Science Board report criticized the partial and inconsistent 
manner in which the current draft attempts to incorporate climate change and sea
level rise in the no-action alternative. (See, e.g., RDEIR/SDEIS, § 4.3.1 (considering 
changes in outflow from the Delta due to seasonal effects of climate change and the 
need to meet fail X2 requirements).) Instead of new and rigorous analysis, the draft 
relies upon loose "sensitivity" analysis that makes the outcome depend heavily on 
operational assumptions. The RDEIR/SDEIS reports that "Delta exports would 
either remain similar or increase in wetter years and remain sirnilar or decrease in 
drier years under Alternative 4A as compared to the conditions without the project." 
(RDEIR/SDEIS, 4.3.1-4.) According to the Science Board, "[s]uch an inconclusive 
conclusion reinforces the need to be able to adapt to different outcomes. Simply 
because the Alternatives are expected to relate similarly to a No Action Alternative 
that includes climate change does not mean that the Alternatives will be unaffected 
by climate change." (2015 Science Board report, p. 12.) 

Finally, the 2015 Science Board report noted how the RDEIR/SDEIS uses 
overly general references to "resiliency" and "adaptability" to avoid more rigorous 
analysis of cfunate change and sea level rise ( cf. section 4.2.25.) The "failure to 
consider how cfunate change and sea-level rise could affect the outcomes of the 
proposed project is a concern that carries over from our 2014 review and is 
accentuated by the current drought." (2015 Science Board report, p. 8.) 
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H. Effects of Changed Water Availability and Its Environmental 
Consequences are Inadequately Addressed (Including Consequences 
for the San Joaquin Valley Agriculture) 

As highlighted in the 2015 Science Board report, the RDEIR/SDEIS 
continues to fail to account for the potential effects of changes in operation of the 
state and federal projects, or other changes in water availability, on agricultural 
practices in the San Joaquin Valley ((2015 Science Board report, pp. 4, 12.) For 
example, "although the current draft considers how the project might affect 
groundwater levels south of the Delta (7 .14 to 7 .18), it continues to neglect the 
environmental effects of water use south of (or within) the Delta." (Id., p. 12.) The 
revised draft cavalierly dismisses the need for additional analysis of agricultural 
consequences, particularly in the San Joaquin Valley--even though sufficient 
information is available to conduct further review bearing directly on the "feasibility 
and effectiveness" of the project. (Jd., p. 13.) Moreover, the environmental analysis 
improperly fails to consider and analyze project operation taking into account the 
water supply consequences of implementing the Sustainable Groundwater 
Management Act of 2014 (SGMA)((Id.) 

I. Assessment of Alternatives Remains Deficient. 

In its 2015 report, the Science Board revisited and reconfirmed criticisms of 
the deficient assessment of alternatives, addressed in more detail in its 2014 report. 
Noting a "fundamental inadequacy" the current draft shares with earlier versions, the 
Science Board confirmed that "[r]udimentary comparisons of alternatives" remain 
"almost entirely absent" in the draft environmental review. (2015 Science Board 
report, p. 13.) The draft still contains "few examples" of concise text and graphics 
that compare alternatives and "evaluate critical underlying assumptions." (Id.) 

J. Environmental Impacts of the Project Must be Assessed More 
Completely and Clearly. 

The 2015 Science Board report noted the current draft's continuing failure, 
despite three years of its requests, to consistently provide "cogent summaries, clear 
comparisons, or informative graphics" in the report. (2015 Science Board report, p. 9, 
citing 40 CFR 1502 (calling for plain language and appropriate graphics "so that 
decision-makers and the public can readily understand them").) The report noted that 
"[f]or policy deliberations, the presentation of alternatives should include explicit 
comparisons of water supply deliveries and reliabilities as well as economic 
performance. For decision-makers, scientists, and the public, summaries of impacts 
should state underlying assumptions clearly and highlight major uncertainties. The 
Current Draft is inadequate in these regards." (Jd., p. 9.) 
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foundation. Likewise, the bland and cluttered title of the new environmental review 
document (Partial!; Recirculated Draft Environmental Impact Report/ Supplemental Drqft 
Environmmtal Impact Statement) fails to convey the significance of the proposed project 
shift. 

Instead, a complex and confusing list of "substantive" BDCP rev1s1ons is 
improperly buried in Appendix D to the RDEIR/SDEIS rather than clearly 
delineated in the text. Text revisions to the EIR/EIS are relegated to another 
appendix (Appendix A) that omits other unrevised sections. Contrary to the central 
task of CEQA and NEPA to clearly inform the reader of the project and its 
environmental consequences, the RDEIR/SDEIS places an unreasonable and 
unattainable burden on the reader to synthesize an incomprehensible hodgepodge of 
original and "partially" recirculated documents. 

This convoluted analysis is not simply user-unfriendly, but highly prejudicial. 
The re,Tised document fails to illuminate crucial ambiguities and inconsistencies in the 

f k bl " . " " . It d " . . . " d d use o ·ey terms-nota y conservation, restoration, an rmtigation -- nee e 
to understand how dozens of impacts associated with the Delta tunnels project are 
analyzed and proposed for correction. For example, the RDEIR/SDEIS fails to 
analyze and disclose the legal implications of removing all its "conservation measures" 
from accountability under HCP and NCCP requirements. The RDEIR/SDEIS 
retains many of these former "conservation measures" under the legally murky term 
"environmental commitments. " (See, e.g., Appendix 3B). It expressly relies upon 
many of these "commitments" to mitigate environmental impacts of the project, and 
in particular, the proposed conveyance system (Id.; see also Appendix D.1-1.) The 
RDEIR/SDEIS also fails to illuminate the specific role of "restoration" under project 
operation. 

Despite the crucial role assigned to "environmental commit.tnents," the 
RDEIR/SDEIS leaves the reader baffled to decipher the legal basis for these 
cormnitments, their precise relationship to the project, or how to ensure 
accountability for their implementation and funding. The lists of operative 
commitments appear to be internally inconsistent (Compare, e.g., RDEIR/SDEIS, ch. 
4.1,-15 (listing "environmental commitrnents under Alternative 4A" derived form 
conservation measures); Appendix 3B, Table 3B-1 (listing separate set of tasks as 
"environmental commitments" under multiple alternatives, from "geotechnical 
studies" to "selenium management").) The RDEIR/SDEIS inconsistently references 
"environmental commitments" as part of the project, part of the mitigation for 
project impacts, or some legally indefinite territory in between (Id.) Appendix 3B also 
includes an even more elliptical laundry list of 31 other abstract concepts, designated 
as "avoidance and mitigation measures," without identifying their legal foundation or 
the basis for ensuring their accountability. As the Court of Appeal stated in the fifth 
of the Itryo series of cases, "An EIR may not define a purpose for a project and then 
remove frotTl consideration those matters necessary to the assessment whether the 
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purpose can be achieved." (County ifi'!Yo v City qfLos Angeles (V) 124 Cal.App.3d 1, 
9.) 

Appendix D illustrates the depth of the RDEIR/SDEIS's morass over 
environmental "commitments." It relies on former conservation measures CM3-
CM11 to "offset effects associated with" the proposed conveyance (CM1 ), but 
characterizes them as "de focto CEQA and NEPA mitigation measures with respect to 
those effects." (RDEIR/SDEIS, Appendix D, D.1-1.) It mentions another list of 
activities claimed to have undergone separate "independent" environmental review, 
yet also claims them as "meaningful examples of the activities that would be credited 
towards implementation" of these very same environmental commitments. (Jd.) If 
NEP A and CEQA review are to retain any genuine value for decision-makers and the 
public, they cannot leave basic elements of the project and proposed mitigation so 
inscrutable that thev would confound even an ace detective. 

J 

2. Incomplete and Segmented Project Assessment. 

Rarely has a revised project review so cavalierly announced its intention to 
rework the project definition simply to avoid a major area of public controversy, 
rather than focusing on the underlying environmental concerns that sparked this 
controversy. 

The RDEIR/SDEIS concedes that the "ecological health of the Delta 
continues to be at risk," and acknowledges the growing tension between Delta water 
exports and species protection. (1-7 .) It also recognizes that "systemic change" is 
necessary because the present design and operation of the "overall system" is no 
longer environmentally sustainable. (ES-5.) Faced with these systemic problems, 
agency reviewers examining BDCP and its EIR/EIS last year issued blistering 
science-based critiques, raising major concerns affecting the project's ability to 
comply with numerous legal requirements, including federal and state laws protecting 
species, water quality, and wetlands. These agency reviewers, building on concerns 
expressed earlier by the NAS and the Science Board, underscored the need to better 
address the project's consequences for Delta flows and the need for better analysis of 
mitigation and alternatives. (See, e.g., EPA review (August 26, 2014); State Board 
review (July 29, 2014); United States Army Corps of Engineers review Guly 16, 
2014).) Unfortunately, the RDEIR/SDEIS fails to provide or even fairly summarize 
these agency critiques, as well as similar concerns expressed by the Science Board, the 
county and other commenters. 

From these major critiques, one might have expected any revisions in the 
project and its review to focus on finding ways to improve rather than impair flows of 
water through the Delta, and to more effectively protect, enhance and restore the 
Delta ecosystem and its communities. Instead, the RDEIR/SDEIS establishes that 
the new project reduc-es or removes project-related conservation measures, and modifies 
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the project objectives to eliminate the need for permitting of a "conservation plan" 
lawfully qualifying as a HCP or NCCP. (See, e.g., RDEIR/SDEIS, 1-1 to 1-12.) To 
rationalize this attempt to weaken project-related Delta protections even further, the 
RDEIR/SDEIS seeks to segment review of the conveyance-dominated revised 
project from other, vaguely defined conservation efforts-even as the agencies 
continue to rely on these efforts-principally the Eco-Restore program-as part of a 
"BDCP conservation strategy." (Jd., 4.1-15.) This poorly defined "strategy" is 
paradoxically used to put a conservation-conscious face on the project even as it is 
claimed to be separate from and not subject to the project. (Id.; see also ES-8, 9.) 

Segmentation and simultaneous reliance on EcoRestore in the project review 
obscures the varied nature of its project list, which includes many already-existing 
projects and others that may well never go forward. It also obscures that plainer fact 
that none of the EcoRestore projects, or the broader extra-project conservation 
strategies," is subject to any accountability within this project review. Moreover, since 
the location and specific features of numerous "commitments" remain unknown and 
unstudied ( 4.1-1 5), they may well either never go forward or have adverse and still
unstudied impacts on the Delta ecosystem or its counties and communities. The 
RDEIR/SDEIS's efforts to segment project-related conveyance and conservation 
greatly complicates review of a project that also fails to analyze the consequences of 
other parallel actions acknowledged to profoundly affect the future sustainability of 
the Delta ecosystem, such as the framing of Delta water quality requirements and the 
coordinated operation of state and federal water projects. 

3. Unequal Status of Non-Conveyance Project Components. 

Although the BDCP agencies' preferred action no longer defines the 
conveyance itself as a "conservation measure," it retains that approach for analytic 
purposes in Alternative 4 and disingenuously refuses even to concede the infeasibility 
of this approach, notwithstanding the lack of any remaining foundation for it 
following EPJ\'s review and other scientific critiques. (Cf. RDEIR, 1-5.) 

The RDEIR/SDEIS concedes that the BDCP agencies' review cannot 
lawfully pre-commit to agency approval of the proposed conveyance. (See 1-7 
(quoting Sar;e Tara IJ. Ciry tifWest Hoi!JnJJood (2008) 45 Cal.4th 116, 136-137).) However, 
the RDEIR/SDEIS continues to skew project review in favor of conveyance by 
failing to correct the key project-related error the San Joaquin agencies identified in 
comments last year (page 20): singling out the conveyance for project-specific review 
while consigning conservation and mitigation components to far more vague 
programmatic assessment. 

The RDEIR/SDEIS's division of project and program components, as with 
the EIR/EIS last year, creates a major obstacle to ensuring timely consideration of 
the "whole" of the project in accordance with CEQA and NEPA. Ignoring the 
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county's criticisms, the review provides project-level analysis of the conveyance, while 
offering far vaguer program-level analysis for conservation and other measures 
portrayed as addressing adverse consequences. This creates an untenable imbalance in 
which approval of the conveyance based on project-specific review may well go 
forward while essential details of the remaining conservation measures, as well as 
their funding and implementation status, remain unstudied and unknown. Under 
these circumstances, it is clear that conservation is far from "coequal" with 
conveyance. The project-specific review of conveyance and highly opaque program 
review of conservation also amount to unlawful segmentation and piecemealing, 
undermining the ability of the EIR/EIS to serve as decision-making documents 
under CEQA and NEP A. Further skewing the project analysis, as discussed in 
section ll.B above, is the RDEIR/SDEIS's reliance upon expectations of "paper 
water" deliveries. 

4. Rote Assumption of Regulatory Compliance. 

The description of project operation improperly assumes the protection of 
beneficial uses and meeting of other regulatmy requirements, without consistently 
analyzing hydrologic constraints over the project term. (See, e.g., RDEIR/SDEIS 16-
19.) The project assessment therefore improperly continues to seek insulation of 
permit holders from further responsibility to meet federal and state environmental 
laws. as well as other leg:al standards and oermit requirements. This oreiudicial 
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assumption runs counter to the RDEIR/SDEIS's recognition that the "system" as 
presently operated does not sustainably protect the Delta. (ES, 1-5). In addition to 
skewing the present project review in favor of conveyance, the EIR/EIS's misguided 
analysis of existing regulatory standards should not be used in other settings to 
prejudice other efforts to improve conditions for the Delta ecosystem and protect the 
health and well-being of communities in Delta counties. 

The same disjointed approach to regulatory compliance is also evident in the 
RDEIR/SDEIS's statements referring to the balance of water supply and endangered 
species objectives. (See, e.g., ES-18, 19 .) Although the discussion is vague, it appears 
to contemplate precisely the sort of balancing rejected by Congress in the ESA. (See 
Temmsee Vallry Attthori!J v. Hill (1978) 43 7 U.S. 153, 17 4.) Moreover, even if Congress 
had permitted the general approach to balancing described in the BDCP, it would fail 
in light of the overwhelming scientific evidence that the t\Nin tunnel-driven project 
will not meaningfully protect endangered and threatened species, and will likely harm 
them instead. 
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V. THE RDEIR/SDEIS AND PROJECT RELY ON A DEFECTIVE 
ANALYSIS OF THE PROJECT BASELINE. 

A. Legal Requirements for Environmental Review. 

Baseline selection is a foundational requirement under CEQA serving the 
EIR's "fundamental goal" to "inform decision makers and the public of any 
significant adverse effects a project is likely to have on the physical environment." 
(Neighbors for Smart Rail v. E:>...position Metro Line Const. Authority (2013) 57 Ca1.4th 439, 
505 (citing Vinryard Area Citizens, 40 Cal.4th at 428.) 

Reliance on a faulty baseline distorts an agency's ability to assess project 
impacts and benefits, and provide effective mitigation. (See Bakerifield Citizens for Local 
Control v. Ci(JI ofBakerifield (2004) 124 Cal.App.4th 1184, 1217.) CEQA analysis must 
employ a realistic baseline that will give the public and decision makers the most 
accurate picture practically possible of the project's likely impacts." (Neighbor.rfor Smart 
Rail, 57 Cal.4th at 507; see also Communities for a Better Environment v. South Coast Air 
Quality Matzagement District (201 0) 48 Cal. 4th 310, 322, 325, 328; see also BDCP 2013 
EIR/EIS, 3D-2 (recognizing that under Neighbors, "any sole reliance on a future 
baseline is only permissible where a CEQA lead agency can show, based upon 
substantial evidence, that an existing conditions analysis would be 'misleading without 
informational value"').) 

NEPA regulations require an EIS to describe the "affected environment" of a 
proposed action and alternatives, placing a premium on brevity and clarity. The EIS 
"shall succinctly describe the environment of the area(s) to be affected or created by 
tbe alternatives under consideration." ( 40 C.F.R. §1502.15.) NEPA also incorporates 
baseline review by requiring analysis of "the alternative of no action." (40 C.F.R. 
§1502.14(d).) The no-action analysis "pwvides a benchmark, enabling decision
makers to compare the magnitude of environmental effects of the action alternatives." 
(CEQ, Porty 1\!Jost Asked Questions Concerning CEQ's National Enz;ironmental Poliry Act 
Regulatiom, 46 Fed. Reg. 18026 (IV[arch 23, 1981).) 

B. Baseline Problems in the RDEIR/SDEIS and Project. 

1. Overview: Failure to Fully Account for Existing Conditions, 
and Defective Assessment of Future Conditions 

The San Joaquin Agencies' 2014 Summary extensively chronicled baseline 
errors prejudicing the project and "no action" assessments (pages 25-30), which in 
turn prejudiced the EIR/EIS's ability to fairly evaluate project alternatives and 
mitigation. As detailed in those comments, while the use of multiple baselines in an 
EIR or EIS is not automatically unlawful, the specific baselines uses in the EIR/EIS 
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• The no-action baseline includes the existing conditions baseline's 
programs, actions and policies, including many of the same assumptions relating to 
continued operation of the SWP and CVP. Unlike the existing conditions baseline, 
the no-action baseline does include implementation of the Fall X2 salinity standard in 
the 2008 USF\XTS Biological Opinion, "as well as changes due to climate change that 
would occur with or without the proposed action or alternative." (BDCP EIR/EIS, 
4-5.) It also includes facilities under construction at the time of the NOP /NOI, and 
programs, projects and policies with "clearly defined management and/ or operational 
plans" deemed izke!J to occur by 2060. (BDCP EIR/EIS 4-6.) Although the no-action 
baseline was developed for NEP A purposes, the EIR/EIS concedes that it is also 
used to explain many of the CEQA conclusions. (Id.) 

• The existing biological condition baseline used for the 
BDCP's effects analysis reflects the environmental conditions of the Study Area at 
the time of BDCP approval (BDCP, chapter 2) as well as the anticipated ecological 
effects of implementing most (but not all) of the actions in the BiOps developed by 
USFWS for delta smelt (2008) and NMFS (2009) for salmonids and green sturgeon 
for the long-term operations of the SWP /CVP facilities. (BDCP, Table 5.2-2.) These 
actions were added to the regional water operations objectives (i.e., rules) previously 
required under D-1641 provisions of the State Water Resources Control Board 
(1999), including the Vernalis Adaptive Management Program. This baseline does not 
include future effects that may result from climate change, or the effects of water 
operation agreements that are currently being negotiated. Nor does it explain why it 
does not reference numerous other obligations outside of D-1641. 

e The existing conveyance scenario is part of the proJccfs 
August 2013 statewide economic report. It was introduced to bolster the putported 
economic analysis claiming significant benefits (2013 BDCP, chapter 9). This baseline 
assumes that water deliveries from the Delta will be dramatically lower without the 
project, far lower (by approximately 1 million acre-feet) than assumed in the 
EIR/EIS. Neither the BDCP nor the EIR/EIS provide environmental analysis for 
this scenario. Notably, when an MWD director asked David Sunding, the BDCP 
economic report's author, whether the project would be cost-effective using the 
baseline in the EIR/EIS, his answer was an unequivocal "no". 
http:// mavensnotebook.com/2013 /07/29/ dr-sunding-makes-his-case-for-the-bdcp
to-metropolitans-special-committee-on-the-bay-delta/. 

Overall, these internally inconsistent and confusing scenarios reinforce a 
continuing concern that, as the National Research Council concluded of an earlier 
iteration, "much rif the BDCP appears to be a po.rt-hoc rationalization rif the water .rupp!J eiement.r 
rifthe BDCP." (2011 report, p. 13 (emphasis added); cf. RDEIR/SDEIS, 1-7 (noting 
unlawfulness of post-hoc rationalizations).) These rationalizations underscore the 
need for a genuine existing conditions analysis to supplement the efforts to project 
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future conditions. As the Bay Institute aptly noted in a February 29, 2012 briefing 
paper that remains unheeded, "[c]omparing the BDCP to recent actual conditions 
(conditions that are already driving the collapse of the Delta ecosystem) would reveal 
that the BDCP would substantially increase water exported from the Delta while 
severely degrading environmental conditions." That genuine comparison has still not 
been made in the revised project and the RDEIR/SDEIS. 

3. Reliance On Speculative "No Action" Alternative. 

The no-action alternative strays well beyond the boundaries of reasonably 
foreseeable future conditions appropriate for inclusion in NEP A's "no action" 
alternative or CEQA's "no project" alternative. The RDEIR/SDEIS continues to 
make "informed" judgments about future conditions consistent with existing 
planning that are far into the future, despite the RDEIR/SDEIS's recognition that 
the "system" under present conditions is unsustainable for the Delta. However, the 
RDEIR/SDEIS provides no foundation for the predicted judgments. A similar 
problem affects the cumulative impacts analysis. Moreover, the review continues to 
err in overstating projected operation under "dead pool" conditions, without 
considering foreseeable efforts of water managers to take steps attempting to avoid 
levels of depletion approaching a dead pool. 

In some respects, the RDEIR/SDEIS's misuse of the "no action" and 
baseline assessment may be even worse than its predecessor. First, the 
RDEIR/SDEIS uses flatly inconsistent baselines for comparison to evaluate the 
impacts of the new preferred alternative ( 4A) and other project alternatives. Second, 
as the Science Board highlighted and as discussed above, the RDEIR/SDEIS's 
scenarios and modeling lack even elementary updates on drought and climate. The 
RDEIR/SDEIS recognizes that "when compared to the CEQA baseline, [the Water 
Tunnels], including climate change, would substantially reduce the quantity and 
quality of spawning and egg incubation habitat for winter-run Chinook sahnon 
relative to existing conditions." (RDEIR/SDEIS 4.3.7-58.) Yet the revised review 
improperly treats climate change only as an excuse to avoid more nuanced assessment 
of the project and alternatives under a reasonable range of future hydrologic 
conditions. (See, e.g., z"d., 4.3, 4-67.) 

4. Inconsistent and Arbitrary Assumptions About 
Compliance With Laws and Regulations. 

The baseline scenarios make inconsistent and arbitrary assumptions about 
which existing laws and regulatory requirements will be met in the absence of the 
project. Cherry-picking these in advance, without analyzing the physical conditions 
relating to compliance, is a particularly glaring error in light of critiques from the State 
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Board, Science Board, and federal agencies expressing concern that compliance Is 
already heavily challenged without the project's anticipated additional extraction. 

This manipulation and inconsistency underscore the legal inadequacies of the 
BDCP as a conservation plan. Under the ESA, "[a]n agency may not take action that 
will rip a species from a state of precarious survival to a state of likely extinction. 
Likewise, even where baseline conditions already jeopardize a species, an agency may 
not take action that deepens the jeopardy by causing additional harm." (National 
Wi!d!ift Federation v. National Marine ~FiJ'herieJ' Service (9th Cir. 2007) 524 F. 3d 917, 930.) 

The EIR/EIS has failed so far to establish the foundation for compliance with 
requirements of the Delta Reform Act that are mandatory for BDCP to proceed and 
receive state funding. (See, e.g., Wat. Code, § 85320 (including NCCPA compliance, 
reasonable range of flow criteria, reasonable range of Delta conveyance alternatives, 
and potential effects of climate change and effects on migratory fish and aquatic 
resources).) 

5. Failure to Analyze Potential Water Rights Conflicts. 

Although the BDCP and the EIR/EIS simply assume that the project will be 
benign for holders of water rights, the State Board's comments on the administrative 
draft EIR/EIS reveal a problem persisting in the latest draft: "implementation of the 
BDCP project will require changes to water rights and water right requirements. 
Further, the proposed project may affect other legal users of water through changes 
in salinity and flows." 

Moreover, the EIR/EIS fails to illurn.inate maJor potential conHicts with water 
rights users. The Science Board's 2015 review underscores the Yague, incomplete and 
unproven nature of purported conservation and enYironmental benefits: what if these 
benefits fail to materialize, who may lose water, money, or both, and the resulting 
ecological and economic consequences. 1'he project and environmental review 
continue to conceal the risk of major conflicts with existing holders of water rights, 
existing water users, and areas of origin protected under California law. 

6. Fundamentally Flawed Cost-Benefit Analysis. 

The RDEIR/SDEIS bases the reYised project's benefits on a fundamentally 
flawed cost-benefit analysis that distorts the project baseline and undermines the 
integrity of the environmental reyiew. Ignoring a deluge of earlier criticism, the 
analysis retains errors that repeatedly result in exaggeration of the BDCP's benefits 
and understatement of the BDCP's costs. Without these distortions, the BDCP's 
costs are highly likely to outweigh benefits. Dr. Jeffrey Michael's detailed assessments 
of BDCP's costs and benefits (including the socioeconomic analysis appended as 
Exhibit I to Sacramento County's comments) identify seyere errors, as did the 

33 



RECIRC2503 



RECIRC2503 

§15126.6.) In its screening and review of alternatives, the EIR must provide more 
than "cursory" analysis. (PCl v. D!.¥-1\, 83 Cal. App. 4th at p. 919.) It should not 
construe project objectives so tautologically that only the proposed project could 
conceivably be capable of achieving them. 

The NEPA process is intended to help public officials make decisions that are 
based on an informed understanding of environmental consequences. (40 CFR 
§1500.1 (c)). This requires a clear comparison of the impacts of the project alternatives, 
as well as assessment of a reasonable range of alternatives. 

B. The RDEIR/SDEIS and Project Improperly Rely on Vague, 
Unaccountable, and Unlawfully Deferred Mitigation Measures. 

The San Joaquin Agencies' 2014 Summary identified deficiencies in the 
EIR/EIS's assessment of mitigation and alternatives (pages 26-29), which have not 
been overcome in the revised draft and remain relevant. 

Review of the RDEIR/SDEIS conflrms that, far from correcting the 
previously identified errors, the BDCP agencies have compounded these deficiencies 
in critical respects. The RDEIR/SDEIS, despite its lengthy conceptual descriptions 
of conservation concepts (see. e.g., appendix 3B), fails the BDCP agencies' obligation 
to identify mitigation measures that ate reasonable, feasible, and enforceable before 
committing to final action on the project. In particular: 

• The RDEIR/SDEIS relies heavily on listed "environmental commitments" 
even though their legal standing, and basis for implementation, enforcement and 
funding, still remain hopelessly ambiguous. On one hand, the RDElR/SDEIS states 
that these "commitments" are part of the project and should not be construed as 
mitigation measures. (Appendix 3B-2.) On the other, the RDEIR relies on the same 
commitments as "defarto mitigation measures" and portrays them as "feasible means 
to reduce the severity of environmental effects." (!d. (emphasis added).) The 
RDEIR/SDEIS also recognizes that the "project proponents" intend to rely on them 
to "avoid or minimize potential adverse effects (a NEPA term) and potential 
significant impacts (a CEQA term)." 

• The RDEIR/SDEIS strains to find a way around the legal requirements for 
mitigation measures identified in LJtu.r v Department ifTramportation (Appendix 3B-2.) 
Despite these efforts at avoidance, the RDEIR still retains the key mitigation defect 
identified in Lotu.r, because its dependence on de fado "mitigation" from a project 
feature muddles the crucial CEQA distinction between the project and mitigation, 
improperly compressing these distinct legal concepts into a single concept lacking the 
specificity and accountability required under CEQA. (Appendix 3B-3.) 
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" The RDEIR/SDEIS's other attempt to overcome Lotus- an inscrutable new 
"summary of environmental commitments" (fable 3B-1) - simply makes matters 
worse. Far from overcoming the improper conflating of project and mitigation, it 
includes a citation dump lacking explanation or context, and an invitation for the 
reader to piece together the information by undertaking a scavenger hunt through 
numerous sections of the EIR/EIS. This lack of accountability is especially critical in 
light of the central imbalance in the project review noted above: a project-specific 
assessment of the proposed conveyance, and a vague program-level review of 
virtually everything else. 

• As discussed in greater detail in the separate specific comments on the 
RDEIR/SDEIS, and in the Science Board's review of missing details discussed above, 
many of the project's "conservation measures" and other provisions intended to 
mitigate the project's adverse impacts are unacceptably and unaccountably vague. The 
"commitments" identified in Appendix 3B include numerous items that lack any clear 
standards and amount to no more than still-conceptual plans, ineffectively addressing 
such subjects as stewardship of agricultural lands, transportation demand 
management, erosion and sediment control, fish rescue and salvage, barge operation, 
construction equipment exhaust, noise reduction, hazardous materials, spill 
prevention, and mosquito management. 

• Additional "avoidance and mitigation measures," like many of the 
conservation measures noted above, are similarly opaque and lacking in commitment 
to clear standards and enforceable steps. (See Appendix 3B Oisting AMMs).) All these 
measures fail to make a present commitment to understandable and enforceable 
standards, and effectively defer any formulation of genuine and accountable 
standards to irnplementation stages following project approval. Reliance on them 
would violate CEQA's rule against deferred mitigation. (See, e.g., Madera Ovenigbt 
Coalitio11 v. Coun!J of Madera (2011) 199 Cal.App.4th 48.) 

" .i\ major and recut:rent et:ror undermining accountability for mitigation in the 
RDEIR/SDEIS discussed in the Science Boat:d's 2015 review, in section II.D and 
III.B above, and in a separate attachment is its heavy t:eliance on a distot:ted 
version of "adaptive management" to evade accountability for major risks. 

In short, the EIR/EIS does not come close to providing a legally adequate 
assessment of mitigation or alternatives. 

C. The RDEIR/SDEIS and Pwject Fail to Identify and Implement a 
Reasonable Range of Program Alternatives. 

Despite the contrary requests of the San Joaquin Agencies in their 2014 
summary and those of numerous other commenters, the RDEIR/SDEIS, like the 
previous draft, fails to identify and analyze a reasonable range of alternatives. As 
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conf1tmed in the RDEIR/SDEIS's assessment of alternatives (section 4 and 
Appendices A, F and G), all of the proposed new alternatives (alternatives 4A, 2D 
and 5), like the other project alternatives discussed, would fail to heed science-based 
recommendations to increase flows through the delta-instead, they would reduce 
these flows, undertaking upstream diversion of large quantities of water for the 
proposed Water Tunnels. 

Remarkably, despite years of scientific evidence referenced above 
documenting the importance of water flow through the Delta to species recovery and 
to support other crucial beneficial uses for Delta farms and communities, the 
RDEIR/SDEIS fail to explore alternative approaches that would not rely on the 
ability to increase Delta exports. As proposed, the project's extraordinarily narrow, 
conveyance-dependent approach to water supply reliability is fundamentally at odds 
with the broader outlook that California has taken in other settings, including the 
California Water Action Plan and its efforts to harmonize water policy with climate 
change adaptation. The review continues to erroneously assumes that amendment or 
revision of project contracts are beyond the authority of DWR and the federal lead 
agencies, even though project contracts are presently being renegotiated, and even 
though pending contract discussions continue to explore the role of this project. 

Finally, the RDEIR/SDEIS fails to sharply distinguish between alternatives 
and evaluate their comparative merits, as required under 40 CFR 1502.14(b). The 
alternatives analysis continues to rely upon a narrow and outmoded conception of 
water supply reliability, which presumes in favor of using water exports to meet the 
contract amounts referenced in the SWP and CVP contracts. However, a far wider 
range of options can be utilized to meet supply needs in the future, including water 
conservation, reoperation, water markets, alternative conveyance, wastewater reuse, 
water storage, desalination, and efforts toward achieving regional self-sufficiency. 
Reports of the National Research Council, the Delta Plan (2013), and the California 
Water Action Plan (2013), among others, discuss a far broader range of available 
options. 

D. The Project and EIR/EIS Fail to Support Exclusion of Reasonable 
and Prudent Alternatives. 

As discussed in section II.F above, a crucial deficiency in the RDEIR/SDEIS 
is that it fails to establish the absence of a "reasonable and prudent alternative" to 
avoid species jeopardy or adverse modification of critical habitat, and consequently 
cannot qualify for an incidental take permit under section 7 of the federal 
Endangered Species Act and section 2081(b) of the California Endangered Species 
Act. Having repeatedly sidestepped key scientific criticisms discussed above, the 
review does not come close to adequate study of the range of alternatives for survival 
and recovery of affected species. 
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COMMENTS on the BDCP EIRIEIS PREPARED BY AMY SKEWES-COX AND ROBERT TWISS 

Prepared for San Joaquin County Department of Public Works 

October 4, 2015 

DWR has issued a Partially Recirculated ElR/Supplemental EIS on what is now referred to as "Bay Delta 
Conservation Plan/California Water Fix." In these comments, we refer to the document as the "RDEIRISDElS." These 
comments focus upon the degree to which RDEIRISDEIS adequately addresses impacts of critical interest to San 
Joaquin County. Below, we make specific line-by-line references to errors, failures, misleading statements, and 
omissions which cause the document to fall short of NEPA and CEQA requirements. Many of these issues are 
common to the original EIR/EIS on which we commented in 2014. However, the focus of this review will be only on 
the RDEIRISDEIS. Prior to the detailed comments, we note the following basic issues which undermine the 
document's adequacy: 

1. A full and fair assessment of impacts is impossible given the RDEIR/SDEIS's treatment of water delivery at the 
project-specific level and the environmental mitigation measures at the vague, programmatic level. For example, 
we are still left with no information on the location of the so-called "Environmental Commitments" (hereinafter 
referred to as ECs) which in spite of reduced eco-restoration could take up significant acreage of agricultural 
land in San Joaquin County. This land is critical for the economy and livelihood of the County and impacts need 
to be adequately addressed as part of the REIR/8. If the ECs are to be part of the project, and not simply 
mitigation measures, their nature and locations need to be specified and clarified. 

2. Proposed mitigation measures are projects in and of themselves which would have serious impacts on the land 
use and economy of the County; but the extent, magnitude, location, and implications of these actions 
(described only at the programmatic level) can only be speculative. 

3. P~\s vvith the original EIR/ElS, this document is not "user friendly" and seems designed to thvJart reviev·J. ,11\s 

someone with over 35 years of CEQA experience, I found it tragic that a typical citizen in San Joaquin County 
could not possibly navigate this document, or determine whether their farmland might be impacted. This could be 
called an "IKEA Environmental Document" .... once you get in the door; you can never find your way out. And by 
the time you do, you're !eft without what you were looking for, and with things you don't need. 

In this RDEIR/SDEIS, one searches for relevant text with all the cross references, only to lose track of where one 
originally was reading, ending up in a "mental knot" with conclusions that are unfounded, vague generalizations, 
and lacking in standard analyses methodologies. 

4. The lack of balance in the analysis of the new Alternative 4A was blatantly obvious. Of the 1 ,088 pages in 
Chapter 4 addressing Alternative 4A, there is only the briefest discussion (5 pages) devoted to the topic of Land 
Use, and similarly only brief discussion (8 pages) devoted to Agricultural Resources. Instead, the largest effort 
was put into the topics of Aquatic Resources (441 pages), Water Quality (70 pages), and other topics. Requests 
for more clarification on land use and agricultural resources impacts (per comments on original EIRIS} were not 
even touched upon. 

5. The analysis in Chapter 4 includes broad generalizations, making statements for example that since impacts 
would be dispersed and because impacts would be limited compared to other BDCP alternatives, the impacts 
would be less than significant. First of all, the RDEIR/SDEIS is not meant to address impacts of Alternative 4A as 
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related to other alternatives. Impacts have to be compared to baseline conditions (but were not). And the fact 
that impacts are dispersed does not make them any less significant. For the landowner affected by those 
impacts, or the biological species impacted, dispersion is completely irrelevant. 

6. There are significant and unavoidable impacts that are listed; however, the reader is not clearly shown that in the 
analysis in Chapter 4 when impacts and mitigation measures are addressed. 

7. For a "Project EIR," this RDEIRISDEIS refers to an incredible number of "plans" for mitigation. ~Jo clarity is 
provided in terms of standards. Thus, these plans would constitute deferral of mitigation. Without the standards 
in the plans themselves, and without seeing copies of these plans, the reviewer has absolutely no clue as to 
whether they would serve to mitigate potential impacts. They are just words. Some examples of all the 
recommended plans to serve as mitigation are the following (including Environmental Commitments): 
• Agricultural Lands Stewardship Plan 
.. Transportation Demand Management Plan 
.. Erosion and Sediment Control Plans 
.. Fish Rescue and Salvage Plans 
= Barge Operations Plan 
" Construction Equipment Exhaust Reduction Plan 
" Noise Reduction Plan 
• Hazardous Materials Management Plan 
• Spill Prevent Plans 
" Mosquito Management Plans 

And these are only some of the 21 so called "Environmental Commitments" listed in Appendix 38. That same 
appendix identifies an additional 31 "Avoidance and Minimization Measures" (AMMs). It's as if someone sat 
down to think about every possible mitigation measure that might apply to the project and then simply listed 
these separately. They are not clearly discussed or shown in the impact discussion or the text on mitigation 
measures. Again, the reader has to go on "the !kea hunt" for information. This type of approach seems exactly 
what was challenged in the Lotus v. Caltrans case recently. Please clarify how these "mitigation measures" have 
been adequately assessed. Revised Chapter 31 on page 31-9 through 31-15 addresses "Mitigation Measures 
with the Potential for Environmental Effects under CEQA. and NEPA"; however, it appears that only five 
mitigation measures are addressed. Even then, the impact discussion remains vague. In discussion of Mitigation 
Measure BI0-176 (hard to believe there are this many mitigation measures related to biology!), the issue of 
conversion of agricultural lands is given a cursory review with statement that further evaluation would be needed 
when specific locations of lands to be converted are known. No information is provided on acreage of ag lands 
removed, the County where this would occur, or the type of ag soils to be impacted. Such an impact discussion 
renders the analysis worthless. 

8. Revised Chapter 31 in Appendix A of the RDEIR/SDEIS shows FIFTY (50) remaining significant and 
unavoidable impacts from this project. And those impacts are not just localized to a small area; these are 
spread over the entire area of the tunnels' route as well as additional acreage tor Clifton Court Forebay 
expansion, areas for reusable tunnel material (RTM) and pumping plants. These impacts could occur over 4,000 
acres shared by multiple counties (not accounting for acreage of habitat restoration) if data on pages 3-20 to 
3-21 of the revised Chapter 3 in Appendix A are correct. Now that many of the original "restoration" activities 
have been delayed (or eliminated), additional acreage could be impacted by this element of the project since the 
earlier focus on conservation has been dropped. The following is a summarized list of the impacts that are NOT 
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From Dr, Martin Luther King Blvd to 11th St. in the Northbound Direction: This analysis shows that 
this segment currently operates at an acceptable level of service. The future projection without the project is 
3 hours of congestion per day. With the project, congestion will increase to 4 hours per day. Even an 
increase of 1 hour per day on this segment will impact thousands of motorists each day over the next 20 
years. A select link analysis of the diversion of traffic should be done on all major roadways to assess the 
impact to the local circulation system. 

From Dr, Martin Luther King Blvd to 111h St. in the Southbound Direction:This analysis shows that this 
segment currently experiences 3 hours of congestion per day. The future projections without the project are 
13 hours per day. The "with project" scenario also shows 13 hours per day. Since 13 hours is the maximum 
time period analyzed, it is not possible to determine the project impacts on this very critical interstate 
segment. 

1-205 is another critical Interstate link that connects the Northern San Joaquin Valley to the San Francisco Bay area. 
It is also a very high volume route. The entire route from 1-5 to 1-580 experiences over 100,000 trips per day. 

From 1·580 to Mountain House Pkwy in the Eastbound Direction: This analysis shows that this segment 
currently experiences 4 hours of congestion per day. The future projection without the project is 5 hours of 
congestion per day. With the project, congestion will remain at 5 hours per day. 

From 1-580 to Mountain House Pkwy in the Eastbound Direction:This analysis shows that this segment 
currently experiences 2 hours of congestion per day. The future projection without the project is 3 hours of 
congestion per day. With the project, congestion will remain at 3 hours per day. 

From Mountain House Pkwy to 11th St. in the Eastbound Direction:This analysis shows that this 
segment currently experiences 4 hours of congestion per day. The future projection without the project is 5 
hours of congestion per day. With the project, congestion will remain at 5 hours per day. 

From Mountain House Pkwy to Wh St. in the Westbound Direction:This analysis shows that this 
segment currently operates at an acceptable level of service. The future projection without the project is 2 
hours of congestion per day. With the project, congestion will increase to 3 hours per day. Even an increase 
of 1 hour per day on this segment will impact thousands of motorist each day over the next 20 years. A 
select link analysis of the diversion of traffic should be done on all major roadways to assess the impact to 
the local circulation system. 

Byron Highway- This analysis shows that this segment currently operates at an acceptable level of service. The 
future projections shows that without the project, it will continue to operate at an acceptable level of service. Due to a 
typographical error in the analysis, we cannot determine the hours of congestion with the project. 

Mitigations Measures: The proposed Mitigations measures are not adequate to mitigate the traffic impacts of the 
proposed projects 
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I COMMENTS ----------T~~~~--·······-
1 Impacts of mitigation " Notices 

'" Outreach ' measures not evaluated 
" Procedures for evacuation 
" Describing staging areas 
• Designating areas of nighttime construction 

Mitigation measures working 
at cross purposes. 

" Relocating school bus stops 
'" Telling haulers to pull over in an emergency 
• Or 
" Adding a TOM program for construction workers (their contribution to 

overall traffic is likely a fraction of the problem) 

In addition, Mitigation Measure TRANS-1 b suggests limiting the hours of 
construction. Please clarify how the impact of this mitigation measure would be in 
lengthening the construction period. Instead of 14 years, maybe construction 
would go on for 20 years. Please provide a simple table that recognizes and 
reports the direct relationship between hours worked and construction time for the 
entire project. And please clarify that any construction workers would even be 

1 
able to abide by this. If they cannot work during nighttime hours, this could have 
important cost implications. In addition, Mitigation Measure AES-4a suggests 
limiting construction to daylight hours within 0.25 miles of residents. This would 
significantly restrict where any nighttime construction could occur. It appears that 
there are conflicts between mitigation measures. Please clarify. 

The mitigation measure for traffic is vvoefu!!y inadequate and needs to be re .. f 

analyzed and rewritten to include effective and workable measures that can be 1 

monitored. Please revise these measures per the San Diego case rather than just 
concluding that impacts would be significant and unavoidable, and adding "band 
aid" mitigation measures that are meaningless. 

1 

Page 19-125 states in Mitigation Measure TRANS-1 c to "make good faith efforts I 
to enter into mitigation agreements to enhance capacity of congested roadway 
segments." This is the antithesis of Governor Brown's goal of reducing 
greenhouse gas emissions in the State. And if you increase capacity for 14-15 
years of construction, you've basically used this project to expand capacity of all 1 

affected roadways. Please identify the impact of such capacity increases in terms 
of land use, GHG, air quality, noise, growth inducement, cumulative impacts and 
other issues. 

The REIR does nothing to address creative solutions to reducing overall I 
construction traffic such as delivery by rail, nighttime deliveries, helicopter 

, deliveries and/or barge deliveries. Please address if these are feasible to reduce 
vehicular traffic con estion. 

Groundwater- Alternative 4A 

"Good faith effort" does not 
constitute mitigation. 

1 30. Page 4.3.3-1; Lines 26-29: Text mentions "temporary" effects on groundwater 1

1 

Lack of clarity of impact 

1

1 

levels and associated well yields but provides no clarification oft. he true level Failure to define "temporary" 
of the impact. If it's true that "sustainable yield of some wells might 
temporarily be affected by the lower water levels such that they are not able I 
to support existing land uses" as stated in the text, this could be a si>Lgn..:.::ifi:.:.::lc.=a:_:.:ntc.J. __________ __j 

11 
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Adaptive Management & Monitoring Comment 

Adaptive management and monitoring is essential for a project as 

complex and far-reaching as \!Vaterfix. In fact, the WaterFix 

RDEIR/RDEIS acknowledges this and states that there will be 11a robust 

program of collaborative science, monitoring, and adaptive 

management" (RDEIR Executive Summary, page 37). Yet, while 

confirming that monitoring and adaptive management is a critical 

element of the permitting process under CESA and ESA, specific details 

of such a monitoring and adaptive management plan are missing from 

the recirculated documents. Little more than lip service is paid to the 

need for such elements of WaterFix. Waiting until some unspecified 

future date to develop a reliable and functional monitoring and 

adaptive management system deprives the public and decision makers 

In fact, the Delta Independent Science Board (DISB), having reviewed 

WaterFix, emphatically notes that the recirculated environmental 

documents repeat the inadequacies of the BDCP environmental 

documents. The DISB states that the deferral of providing details of the 

adaptive management process, collaborative science, monitoring, and 

the resources for these efforts is simply too late for WaterFix to be a 

successful plan. The DISB also notes that, for WaterFix to meet the 

consistency requirements of the Delta Plan, a dearly defined adaptive 

management plan must be an integral part of the plan. Details on how 

adaptive management and monitoring will be done and resourced must 

be done now, at the outset, so that the public, as well as decision 

makers can review and analyze the adequacy of WaterFix at the earliest 

moment, not some time in the distant future. 
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San Joaquin County's Comments on the BDCP WaterFix Partially Revised DEIR and 
DEIS.pdf 

Please find attached the revised comments of San Joaquin County on the BDCP WaterFix. This version 
replaces the version filed October 29, 2015. 

J. Mark 
County Counsel 

San Joaquin County 

44 N. San Joaquin St., Ste 679 
Stockton CA 95202-2931 

Tele: 468-2980 

Fax: (209) 468-0315 
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