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To Whom It May Concern:

The North Coast Rivers Alliance, Winnemem Wintu Tribe, San Francisco Crab Boat
Owners Association, Inc., Pacific Coast Federation of Fishermen’s Associations, and the Institute
for Fisheries Resources (coliectively “Conservation Groups™) hereby comment on the Partially
Recirculated Draft Environmental Impact Report/ Supplemental Draft Environmental Impact
Statement (“RDEIR/SDEIS”) for the Bay Delta Conservation Plan prepared for the California
Department of Water Resources (“DWR?”), the United States Bureau of Reclamation
(“Reclamation”), the National Marine Fisheries Service (“NMFS”), and the U.S. Fish and
Wildlife Service (“USFWS”). The RDEIR/SDEIS was necessitated by substantial changes in the
Draft Bay Delta Conservation Plan (“BDCP”), and fatal omissions and deficiencies in the prior
Draft Environmental Impact Report and Environmental Impact Statement (“DEIR/DEIS”).

Many of the inadequacies of the DEIR/DEIS that were addressed in Conservation
Groups’ July 29, 2014, comment letter remain unresolved in the RDEIR/SDEIS. Examples
include the RDEIR/SDEIS’ continued failure to address (1) public trust resources, (2) the
reasonably foreseeable future expansion in intake capacity, and (3) a reasonable range of
alternatives. The RDEIR/SDEIS substantially worsens the organizational deficiencies of the
DEIR/DEIS, and thus frustrates informed public review and comment. For convenience,
Conservation Groups attach their previous comment letter as Exhibit 1.

As discussed below, the RDEIR/SDEIS continues to violate the California Environmental
Quality Act (“CEQA?”), California Public Resources Code sections 21000 ef seq., and the
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National Environmental Policy Act (“NEPA™), 42 U.S.C. sections 4321 ef seq. Accordingly, this
inadequate environmental document must again be significantly revised to correct these
deficiencies. Until these violations of CEQA and NEPA are rectified, the BDCP may not be
considered for approval.

INTRODUCTION

California’s growing and improvident dependence on cheap, publicly-subsidized water —
despite climate change’s inexorable reduction in that supply — threatens to inflict on the Delta the
dire consequences of the public’s increasingly destructive behavior to get their WaterFix.
Alternative 4A — the formal name for the WaterFix, which is the new preferred alternative in the
RDEIR/SDEIS — will remove up to 9,000 cubic feet per second (“cfs”) of water from the
Sacramento River before it can flow through the Sacramento and San Joaquin Delta ecosystem,
jeopardizing the ecological well-being of that system in order to guarantee water deliveries for
agricultural interests in the Central Valley through the Central Valley Project (“CVP”’) and both
urban and agricultural water purveyors through the State Water Project (“SWP”). That amounts
to over 6,515,700 acre feet per year (afy),' diverted upstream of the Delta and delivered straight
to the CVP and SWP.? The most immediate and obvious result would be the movement of saline
waters into the Delta, irreparably harming its water quality and dependent fish and wildlife.

The “heart of CEQA” is the environmental impact report. Citizens for Goleta Valley v.
Board of Supervisors (1990) 52 Cal.3d 553, 564. “The EIR, with all its specificity and
complexity, is the mechanism prescribed by CEQA to force informed decision making and to
expose the decision making process to public scrutiny.” California Native Plant Society v. City
of Santa Cruz (“California Native Plant Society”) (2009) 177 Cal.App.4th 957, 978 (quoting
Planning & Conservation League v. Department of Water Resources (2000) 83 Cal.App.4th 8§92,
910). Similarly, the environmental impact statement “serves NEPA’s ‘action-forcing’ purpose”
by ensuring that the agency “will have available, and carefully consider, detailed information
concerning significant environmental impacts” and “guarantee[ing] that the relevant information
will be made available to the larger audience.” Robertson v. Methow Valley Citizens Council,
490 U.S. 332, 349 (1989).

' 9000 cubic feet per second x 31,536,000 seconds per year / 43,560 cubic feet per acre foot =

6,515,702.479 acre feet per year.

* As discussed in Conservation Groups’ July 29, 2014, comment letter, 9,000 cfs is the
combined intake capacity of Alternative 4A, not the capacity of the tunnels themselves, which is
considerably greater and increases the likelihood that south of Delta users will demand additional
deliveries in the future.
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Here, however, the RDEIR/SDEIS’ analysis of the BDCP fails to foster informed
decisionmaking or to expose the decisionmaking process to the public. California Native Plant
Society, 177 Cal.App.4th at 978. CEQA and NEPA require more.

I. The RDEIR/SDEIS Improperly Segments Analysis

CEQA mandates that “environmental considerations do not become submerged by
chopping a large project into many little ones — each with a minimal potential impact on the
environment — which cumulatively may have disastrous consequences.” Bozung v, Local
Agency Formation Commission, 13 Cal.3d 263, 283-284 (1975). Thus, agencies must study the
“whole of an action,” and not segment or piecemeal environmental review. See CEQA
Guidelines § 15378(a), (¢). Similarly, NEPA requires that when actions are “interdependent
parts of a larger action and depend on the larger action for their justification” they must be
studied together in a single environmental document. 40 C.F.R. § 1508.25(a)(1); Thomas v.
Peterson 757 F.2d 754, 758-759 (9th Cir. 1985).

Here, instead of studying all of their interdependent actions together, Reclamation and
DWR have improperly separated their analysis of the BDCP from Reclamation’s incorporation of
reasonable and prudent alternatives (“RPAs”) into its coordinated Long Term Operation of the
CVP and SWP (“Draft LTO EIS”). The Draft LTO EIS substantially overlapped with the
RDEIR/SDEIS in geographic scope, purpose, and objectives. Compare RDEIR/SDEIS 1.8 with
Draft LTO EIS 2-1 to 2-2. The RPAs addressed in the Draft LTO EIS are the specific parameters
that NMFS and USFWS have set to prevent the extinction of sensitive species. Instead of
addressing these topics in a unified manner, however, Reclamation has improperly separated the
Draft LTO EIS into its own project.

Further, the RDEIR/SDEIS’ Alternatives 4A, 2D and 5A likewise improperly segment
environmental review because they remove substantial habitat restoration elements, the so-called
EcoRestore, from the Project. See, e.g., RDEIR/SDEIS 5-6. This segmentation violates CEQA’s
demand for unified and comprehensive environmental review:

* The first revised project objective is to:

Address adverse effects to state and federally listed species related to:

. The operation of existing SWP Delta facilities and construction and
operation of facilities for the movement of water entering the Delta from
the Sacramento Valley watershed to the existing SWP and CVP pumping
plants located in the southern Delta.

. The implementation of actions to improve SWP and/or CVP conveyance
that have the potential to result in take of species that are listed under the
[Endangered Species Act] and [California Endangered Species Act].

RDEIR/SDEIS 1.8.



RECIRC2836

BDCP WaterFix Comments
BDCPComments@acfi.com
October 30, 2015

Page 4

Theoretical independence is not a good reason for segmenting the environmental
analysis of the two matters. Doing so runs the risk that some environmental
impacts produced by the way the two matters combine or interact might not be
analyzed in the separate environmental reviews. Furthermore, if the two matters
are analyzed in sequence . . . and the combined or interactive environmental
effects are not fully recognized until the review of the second matter, the
opportunity to implement effective mitigation measures as part of the first matter
may be lost. This could result in mitigation measures being adopted in the second
matter that are less effective than what would have been adopted if the matters
had been analyzed as a single project.

Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 155
Cal.App.4th 1214, 1230. While the lead agencies indicate that the EcoRestore elements will be
implemented separately and subject to separate environmental review, this segmented review
subverts CEQA’s — and NEPA’s — purposes.

II. The RDEIR/SDEIS Project Description Is Inadequate Under Both CEQA and
NEPA

An adequate project description is an essential starting point for analysis of a project’s
environmental impacts, and all environmental impact reports and statements must provide one.
14 California Code of Regulations [“CEQA Guidelines”] § 15124; 42 U.S.C. §§ 4332(2)(C),
4332(2)(E); 40 C.F.R. §§ 1502.1, 1502.2, 1502.10, 1502.14. “An accurate, stable and finite
project description is the sine qua non of an informative and legally sufficient EIR.” County of
Inyo v. City of Los Angeles (“County of Inyo”) (1977) 71 Cal.App.3d 185, 193. By contrast,

[a] curtailed or distorted project description may stultify the objectives of the
reporting process. Only through an accurate view of the project may affected
outsiders and public decision-makers balance the proposal’s benefits against its
environmental cost, consider mitigation measures, assess the advantage of
terminating the proposal (i.e., the “no project” alternative) and weigh other
alternatives in the balance.

Id. at 192-193. This is also true for any EIS prepared under NEPA. 40 C.F.R. § 1502.4(a)
(“[a]gencies shall [inter alia] make sure the proposal which is the subject of the environmental
impact statement is properly defined”); Oregon Environmental Council v. Kunzman, 817 F.2d
484, 493-494 (9th Cir. 1987); Santiago County Water District v. County of Orange (1981) 118
Cal.App.3d 818, 830, n. 8 (citing federal cases).

Rather than “accurate, stable and finite,” the RDEIR/SDEIS’ project description remains
so “distorted” that it precludes a full and accurate analysis of the project’s environmental impacts
and 1dentification of a range of reasonable alternatives. Indeed, the RDEIR/SDEIS does not even
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identify — let alone describe and analyze — any specific “proposed project.” DEIR/DEIS 3-1 to 3-
3; RDEIR/SDEIS ES-14 to ES-21, 1-4 to 1-5, 2-21 to 2-22. The RDEIR/SDEIS considers
numerous alternatives, including new Alternatives 4A, 2D, and SA, to the BDCP water
conveyance facilities, but does not describe a proposed action against which it can compare
alternatives and the effectiveness of mitigation measures. Consequently, it fails to provide the
project description and comparative analysis of alternatives required under CEQA and NEPA.
Public Resources Code §§ 21061, 21100(b); CEQA Guidelines §§ 15124, 15126, 15126.6,
15362, 15378; County of Inyo, 71 Cal.App.3d at 193; 42 U.S.C. §§ 4332(2)(C), 4332(2)(E); 40
C.FR.§§1502.1, 1502.2, 1502.10, 1502.14 (the EIS must provide “a clear basis for choice
among options by the decisionmaker and the public”); Te-Moak Tribe of Western Shoshone of
Nevada v. U.S. Department of Interior, 608 F.3d 592, 601 (9th Cir. 2010) (EIS must “permit
informed public comment on proposed action and any choices or alternatives that might be
pursued with less environmental harm”).

Because the RDEIR/SDEIS never identifies a proposed project, the lead agencies have
fundamentally misapplied both CEQA and NEPA. Public Resources Code section 21100(b)
requires that the RDEIR/SDEIS “include a detailed statement setting forth . . .: (1) All significant
effects on the environment of the proposed project . . . [and] (4) Alternatives to the proposed
project.” Public Resources Code § 21100(b) (emphasis added); see also CEQA Guidelines §§
15126, 15126.6. Similarly, NEPA requires that federal agencies provide a “detailed statement”
on the “environmental impacts of the proposed action,” and “alternatives to the proposed
action.” 42 U.S.C. §§ 4332(2)(C); 40 C.F.R. § 1502.14.

Without an identified proposed action the RDEIR/SDEIS cannot adequately analyze the
significant impacts of, or consider alternatives to, that project. “[T}he range of alternatives that
an EIR must study in detail is defined in relation to the adverse environmental impacts of the
proposed project.” In re Bay Delta Programmatic Environmental Impact Report Coordinated
Proceedings (2008) 43 Cal.4th 1143, 1167; 40 C.F.R. § 1502.14 (same for NEPA). The
RDEIR/SDEIS has made it utterly impossible to define alternatives in relation to the proposed
project since there is none.

This omission is especially egregious given CEQA’s demand that proposed projects be
analyzed in greater detail than potential alternatives, and that the alternatives are intended to
lessen the significant impacts of the proposed project. CEQA Guidelines §§ 15064, 15124,
15126, 15126.2, 15126.4, 15126.6.* The RDEIR/SDEIS’ analysis here is circular, making the
proposed project and the alternatives one in the same and precluding informed decisionmaking.

* NEPA similarly calls on the RDEIR/SDEIS to “inform decisionmakers and the public of the
reasonable alternatives which would avoid or minimize adverse impacts or enhance the quality of
the human environment.” 40 C.F.R. § 1502.1.
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The RDEIR/SDEIS’ failure to identify and describe the proposed project is a fatal flaw
that undermines the entirety of its discussion and analysis. Without a proposed project, the
RDEIR/SDEIS cannot identify the significant impacts of that project nor alternatives that would
reduce those impacts.

Furthermore, the RDEIR/SDEIS still includes project objectives that are so unreasonably
narrow that they preclude any consideration of a reduced delivery alternative as described below.
As directed by the CEQA Guidelines, the project description “shall contain™ a “statement of
objectives sought by the proposed project], which] will help the Lead Agency develop a
reasonable range of alternatives to evaluate in the EIR . . .. The statement of objectives should
include the underlying purpose of the project.” Guidelines § 15124(b) (emphasis added).
Similarly under NEPA, because a project’s purpose and need statement “dictates the range of
‘reasonable’ alternatives,” the agency may not frame the purpose and need statement narrowly
“to avoid the requirement that relevant alternatives be considered.” City of Carmel-by-the-Sea v.
United States Department of Transportation (9th Cir. 1997) 123 F.3d 1142, 1155 (first quote);
National Parks & Conservation Association v. U.S. Bureau of Land Management (“NPCA v.
BLM”) (9th Cir. 2010) 606 F.3d 1058, 1070 (second quote).

“An agency may not define the objectives of its action in terms so unreasonably narrow
that only one alternative among the environmentally benign ones in the agency’s power would
accomplish the goals of the agency’s action, and the EIS would become a foreordained
formality.” NPCA v. BLM, 606 F.3d at 1070. Here, the RDEIR/SDEIS does just that.
Consequently, it precludes any consideration of a reduced delivery alternative, and thereby
undermines the basic purpose of both CEQA and NEPA: comparative analysis of a proposed
action with less impactful alternatives.

III.  The Range of Alternatives in the RDEIR/SDEIS Is Unreasonable

Under CEQA, an EIR must focus on alternatives that would lessen significant effects,
even if they “would impede to some degree the attainment of the project objectives, or be more
costly.” Guidelines § 15126.6(b). Likewise, under NEPA, an EIS must “[r]igorously explore
and objectively evaluate all reasonable alternatives” so that “reviewers may evaluate their
comparative merits.” Id. “The existence of a viable but unexamined alternative renders an
environmental impact statement inadequate.” Friends of Yosemite Valley v. Kempthorne, 520
F.3d 1024, 1038 (9th Cir. 2008).

As with the DEIR/DEIS, the RDEIR/SDEIS fails to study a reasonable range of
alternatives, including an alternative that significantly reduces deliveries. While the
RDEIR/SDEIS adds Alternatives 4A, 2D and 5A, none of these so-called sub-Alternatives alter
the conveyance quantities contemplated in the DEIR/DEIS. See RDEIR/SDEIS 4.1-1. Thus,
these new alternatives have not remedied the deficiencies identified in Conservation Groups’
July 29, 2014, comment letter at Section B, pages 4-7.



RECIRC2836

BDCP WaterFix Comments
BDCPComments@acfi.com
October 30, 2015

Page 7

IV.  The RDEIR/SDEIS Analysis of Impacts Is Inadequate
A. Analysis of Alternative 4A’s Impacts Is Inadequate
1. Water

Alternative 4A will increase the amount of water delivered to CVP and SWP users south
of the Delta. RDEIR/SDEIS 4.3.1-1 (Long-term, average and wet water years will have
“increased Delta exports as compared to Existing Conditions™), 4.3.1-5 (“average annual total
south of Delta CVP deliveries as compared to [the] No Action Alternative, would increase by
about 5%7), 4.3.1-7 (average annual south of Delta SWP deliveries will either increase by
approximately 16% or decrease by 4% depending on spring outflow requirements as compared to
the No Action Alternative). This increase in deliveries will reduce the amount of water flowing
through the Delta, as the water will be diverted into Alternative 4A’s three intakes, conveyed past
the Delta, and presented to the SWP and CVP intake pumps at a rate of 9,000 cfs.

Instead of clearly presenting this data, the RDEIR/SDEIS concludes that “Delta outflow
under Alternative 4A would /ikely decease in winter and summer months, or remain similar or
increase in other months, compared to the conditions without the project. RDEIR/SDEIS 4.2.1-2
(emphasis added). This vague and equivocal statement provides little useful information about
the consequences of Project approval.

In a similarly obfuscatory fashion, the RDEIR/SDEIS’s discussion of water transfer
impacts states both that “Alternative 4A would decrease water transfer demand compared to
existing conditions” and that “Alternative 4A would increase water transfer demand compared to
existing conditions.” RDEIR/SDEIS 4.3.1-9 (in discussion of “NEPA Effects” and “CEQA
Conclusion,” respectively) (emphasis added). It also claims that Alternative 4A would both
“decrease conveyance capacity” and “increase conveyance capacity.” Id. (emphasis added).
These contradictory statements create confusion rather than provide clarity about the Project’s
impacts.

Further, these inconsistent claims fail to address — let alone resolve — the overarching
problem that absent additional water to distribute to users, Alternative 4A will simply
reprioritize agricultural demands south of the Delta over other users.

Under any interpretation, the RDEIR/SDEIS impermissibly downplays the significant
impacts of Alternative 4A on water supply for beneficial uses in the Delta, both instream and out.
It never clearly explains what will compensate for the missing water that would otherwise flow
through the Delta, nor does it attempt to mitigate for this significant impact.
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2. Biological Resources

As repeatedly acknowledged by the RDEIR/SDEIS, “the Delta is in a state of crisis.”
RDEIR/SDEIS ES-1, 1-1. Indeed, “[s]everal threatened and endangered fish species, including
Delta smelt and winter-run Chinook salmon, have recently experienced the lowest population
numbers in their recorded history.” RDEIR/SDEIS ES-1. Furthermore, water supplies “have
already decreased significantly in recent years, independent of the drought, due to regulatory
actions by” multiple Federal and state agencies. /d. These unsustainable levels of diversions and
discharges allowed by the SWP and CVP are destroying the Bay-Delta ecosystem. Rather than
rectify this unfolding eco-catastrophe, the wrongly touted Alternative 4A would just make
matters worse.

Seventeen species of fish endemic to the Delta have already gone extinct with only twelve
indigenous species remaining. Critical habitat for the endangered Sacramento River winter run
Chinook salmon, Central Valley steelhead and spring run Chinook, the Delta smelt, and the
Southern Distinct Population Segment (“DPS”) of the Northern American green sturgeon suffers
progressively worsening degradation.” Alternative 4A includes three new North Delta water
pumping and conveyance facilities, each with an “intake capacity” of 3,000 cubic feet per second
(“cfs™), which could very well push these imperiled species to extinction.

As the situation in the Delta becomes more dire and fish populations continue their
precipitous decline, the impacts of the continued long-term operation of the CVP and SWP
become more severe.” For example, fishing yields for Chinook salmon have plummeted in recent

* Winter run Chinook salmon were declared threatened under the federal Endangered Species
Act (“ESA”) in 1990 (55 Fed.Reg 46515), and then due to continuing population declines,
declared endangered in 2005 (70 Fed.Reg 37160). Their critical habitat in the Sacramento River
and its tributaries was designated in 1993. 58 Fed.Reg. 33212. Spring run Chinook salmon were
declared threatened, and their critical habitat designated under the ESA in 2005. 70 Fed.Reg.
37160, 52488. Central Valley steelhead were declared threatened in 2000 (65 Fed.Reg. 52084)
and their critical habitat was designated in 2005 (70 Fed.Reg 52488). The Southern DPS of
North American green sturgeon was declared threatened in 2006 (71 Fed.Reg 17757) and its
critical habitat was designated in 2008 (73 Fed.Red 52084). Delta smelt were declared
endangered in 1993 (58 Fed.Reg. 12854) and their critical habitat was designated in 1994 (59
Fed.Reg. 65256).

® Phillip Reese and Ryan Sabalow, Feds scramble to avoid another mass salmon die-off in the
Sacramento River, SACRAMENTO BEE (Sept. 5, 2015) (detailing some of the most recent
challenges facing Chinook salmon), attached as Exhibit 2 and also available at:
http://www.sacbee.com/news/state/california/water-and-drought/article34197762 html#storylink

—py
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years.” Indeed, the 2014 commercial catch shrunk to 15 1,367 Chinook from 285,592 in the
previous year. Id. At the tail end of the 2015 commercial season, preliminary yield numbers
were only 96,878 Chinook. Id. Recreational yields for Chinook have likewise fallen, from
112,022 Chinook in 2013 to 65,936 in 2014. Id. As of August 31, 2015, this year’s yield was
only 25,541 Chinook. /d. New information regarding eggs, hatchlings and juvenile salmon only
highlights these concerns. NMFS recently reported that “95 percent of the winter-run chinook
eggs, hatchlings and juvenile salmon died this year in the [Sacramento] river.”® This was the
second year in a row that “most of the juvenile salmon died.” Id. The effects of this rapid
decline can also be seen in this year’s juvenile fish count, which was “down 22 percent compared
with last year, which was also a bad year.” Id. This decline is especially disturbing given that in
2005 “officials counted 8.5 million winter-run juveniles,” but tallied only 217,489 this year. The
ongoing drought plaguing the state will only exacerbate these potential impacts. If we fail to
protect these species now, we may not have a chance in the future.

The RDEIR/SDEIS fails to remedy the inadequacies in the discussion of impacts to fish
and other aquatic resources that Conservation Groups flagged in their previous comments. As a
preliminary matter, the RDEIR/SDEIS makes it nearly impossible to identify the changes from
the DEIR/DEIS. The RDEIR/SDEIS claims to include “excerpts of text that originally appeared
in the [DEIR/DEIS], with underlining showing new language and strikeout showing eliminated
text.” RDEIR/SDEIS ES-11. However, this red-lined version fails to accurately reflect these
changes, and neglects to identify significant new textual additions. Compare DEIR/DEIS 11-118
to 11-119 with RDEIR/SDEIS Appendix A 11-31 to 11-34; compare also DEIR/DEIS 11-121
with RDEIR/SDEIS Appendix A 11-34 (unidentified text edits), DEIR/DEIS 11-125 with
RDEIR/SDEIS Appendix A 11-36 to 11-37 (unidentified heading and text edits); see also, e.g.,
RDEIR/SDEIS Appendix A 11-31 to 11-56, 11-84 to 11-98, 11-114 to 11-382, 11-387 to 11-410
(all containing no red-lined edited text).

The failure to provide a clear distinction between the DEIR/DES and RDEIR/SDEIS
forecloses informed decisionmaking and thwarts the purposes of CEQA and NEPA. NEPA
directs that where an EIS is “so inadequate as to preclude meaningful analysis, the agency shall
prepare and circulate a revised draft of the appropriate portion” prior to releasing a final EIS. 40

7 Pacific Fisheries Council, Status Report for the 2015 Ocean Salmon Fisheries off Washington,
Oregon and California, Supplemental Informational Report 13 (Sept. 2015), attached as Exhibit

3 and also available at:

~ http://www.pcouncil.org/wp-content/uploads/2015/09/SUP_IR13_Salmon_Catch_Update SEPT
2015BB.pdf ‘

® Fimrite, Peter, Drought-Driven Salmon Deaths Could Have Far-Reaching Impact, San
Francisco Chronicle, October 29, 2015, attached hereto as Exhibit 4, and available at
http://www.sfgate.com/bayarea/article/Drought-driven-salmon-deaths-could-have-6596901.php
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C.F.R. § 1502.9. CEQA likewise forbids an EIR that is so deficient as to prevent meaningful
public review and comment. Guidelines § 15088.5(a)(4); Vineyard Area Citizens for
Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 449 (agency’s
“failure to address loss of Cosumnes River stream flows in the draft EIR ‘deprived the public . . .
of meaningful participation’” in the CEQA process). The procedural failure here leaves the
public with an RDEIR/SDEIS that “preclude(s] meaningful analysis.” 40 C.F.R. § 1502.9.

Even more egregious is the RDEIR/SDEIS’ failure to adequately analyze the impacts of
Alternative 4A, and continued reduced flows, on imperiled fish species. As amply discussed in
Conservation Groups’ DEIR/DEIS comment letter attached hereto as Exhibit 1, the proposed
reductions in freshwater flows in the Delta, the Sacramento River, and their associated sloughs
would adversely modify designated critical habitat for at least five endangered and threatened
species: the Sacramento River winter-run Chinook salmon, the Central Valley spring-run
Chinook Salmon, Central Valley steelhead, the southern distinct population segment of North
American green sturgeon, and the Delta smelt.

Both FWS and NMFS have found that continued operation of the CVP and SWP is likely
to jeopardize the continued existence of the Delta smelt and other beleaguered fish species.
NMFS, June 4, 2009, Biological Opinion and Conference Opinion on the Long-Term Operations
of the Central Valley Project and State Water Project; FWS, December 15, 2008, Biological
Opinion of the Coordinated Operations of the Central Valley Project and State Water Project.
Furthermore, the 2014 Recovery Plan for the Sacramento River winter-run Chinook salmon, the
Central Valley spring-run Chinook salmon and the California Central Valley steelhead confirmed
that “recovery” of these three listed salmonid species “would require that no more populations
are allowed to become extirpated and that habitat must be expanded’ — not contracted — “to
allow for the establishment of additional populations.” 2014 Recovery Plan at 4. Despite these
known devastating threats, the RDEIR/SDEIS still pushes for increased unsustainable, fish-
killing, water diversions via the proposed tunnels.

As discussed above, water that currently flows through the Sacramento River and sloughs
to and through the Delta would be diverted, further reducing freshwater flows through the
sloughs and Delta. These diversions would also likely necessitate changes in reservoir
management in northern California, and as a result reduce flows in the Trinity, Sacramento,
American, and Feather Rivers. With less water in the rivers and more water in the pipes of water
exporters, the fish and the Delta ecosystem will suffer, while the wasteful and polluting practices
of many of those who use the exported Delta water will be allowed to continue, if not expand.

There is a fundamental flaw to a plan that aims to restore ecosystems that have been
degraded by freshwater diversions by building new infrastructure that will divert even more fresh
water. Repeating past mistakes while hoping for a different outcome is the textbook definition of
insanity.
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3. Land Use and Agriculture

Diverting freshwater flows from the Delta will result in salt-water intrusion that will harm
the historic agricultural uses in the Delta and, as a consequence, convert important farmland to
non-agricultural resources. The RDEIR/SDEIS’s discussion of this increased salinity improperly
downplays the significance of this impact. The RDEIR/SDEIS admits that modeling for
Alternative 4A shows an increase in instances where water quality objectives for salinity (i.e.,
electric conductivity) are not met, and admits that such an impact would harm agricultural
beneficial uses of this water. RDEIR/SDEIS 4.3.10-2, 4.3.10-3, 14-17.

Yet rather than acknowledge that this impact needs to be avoided, the RDEIR/SDEIS
retreats into obfuscation. It claims that the water quality objective is exceeded only because the
modeling uses “a solution that is a simplified version of the very complex decision processes”
that happen when there is not enough water to go around. RDEIR/SDEIS 4.3.10-2. This is
nonsensical. Either the model is predictive, or it is not. Moreover, the RDEIR/SDEIS does not
explain what would actually happen when “there is not enough water supply to meet all
requirements.” Id. Nor does it explain why the “complex decision” that is the direct
consequence of these excessive diversions would not lead to the results predicted by the model.
Id.

As a result, the RDEIR/SDEIS improperly downplays the significance of the increase in
salinity on agriculture. While it admits that “[i]ncreased salinity levels suggest that a number of
crops using this irrigation water may not be able to reach full yields . . .,” it illogically concludes
just the opposite: that “agricultural activities would be anticipated to continue on lands using
these sources.” RDEIR/SDEIS 14-19.

While the RDEIR/SDEIS properly concludes that Alternatives 4 and 4A would have
significant and unmitigable impacts on agriculture, the underlying analysis nonetheless fails to
account for the multi-faceted harms of increased salinity. Without an accurate accounting of the
ecological damage caused by the preferred alternative, decisionmakers and the public will not
fully comprehend the trade-offs that any approval would require.

4. Growth

Section 4.3 of the RDEIR/SDEIS correctly acknowledges that Alternative 4A’s net
increase in annual average CVP and SWP deliveries has the potential to induce growth, both in
agricultural and urban settings. RDEIR/SDEIS 4.3.26-1 to 4.3.26-7. Yet the RDEIR/SDEIS
incorrectly assumes that Alternative 4A is “unlikely to result in an increase of deliveries
significant enough that it would foster additional growth in these [urban] areas.” RDEIR/SDEIS
4.3.26-7. Further, Chapter 4 of the RDEIR/SDEIS fails to make clear that Alternative 4A°s
increase in water deliveries to CVP and SWP users would have unavoidable growth impacts.
Compare RDEIR/SDEIS 4.3.26-1-7 with RDEIR/SDEIS Appendix A, 30-1 to 30-4 (discussions
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of growth impacts for Alternative 4A, and changes to growth discussion for whole
RDEIR/SDEIS, respectively).

5. Cumulative Impacts

The RDEIR/SDEIS does not include a cumulative impact discussion specific to
Alternative 4A within Section 4.3, and instead scatters this information throughout Section 5’°s
discussion of the potential cumulative impacts of all Alternatives. In Section 5, the
RDEIR/SDEIS claims that Alternative 4A will not have a cumulatively considerable impact on
migrating fish, even though it could reduce flows and flow temperatures are expected to increase.
RDEIR/SDEIS 5-116. Yet the RDEIR/SDEIS relies upon release shifts from various reservoirs
to prevent adverse impacts. Id. As noted above, the attempts to preserve cooler flows for salmon
over the last two years have failed. The RDEIR/SDEIS does not address how Reclamation and
DWR will be able to preserve cooler temperature flows in the future in ways they are unable to
do so now. Reliance upon such undefined and wholly speculative shifts in release timing is
insufficient mitigation to prevent this cumulatively considerable impact.

6. Mitigation Measures

The RDEIR/SDEIS relies upon a slew of “environmental commitments” and “resource
restoration and performance principles” (capitalization altered), in addition to traditional
mitigation measures, in its determinations that Alternative 4A will have no significant impacts on
a host of resources. See, e.g., RDEIR/SDEIS 4.3.8-19 (loss of valley/foothill riparian natural
community), 4.3.8-35 (loss of vernal pool/alkali seasonal wetland complex), 4.3.8-94 to 4.3.8-
101 (giant garter snake), RDEIR/SDEIS 4.3.8-296 to 4.3.8-301 (San Joaquin kit fox and
American badger). While these measures are not called mitigation measures in the
RDEIR/SDEIS, it is clear that Reclamation and DWR intend them to be CEQA mitigation
measures to lessen otherwise significant impacts. RDEIR/SDEIS ES-18, 4.1-14.

But it does not appear that these vague commitments qualify as enforceable mitigation
measures that would satisfy CEQA, absent additional information. Guidelines § 15126.4(a)(2)
(“Mitigation measures must be fully enforceable”). Nor have the impacts to be mitigated even
been specifically acknowledged to be significant. The RDEIR/SDEIS fails to identify and
analyze the significance of these and similar impacts, and instead it impermissibly presumes that
its claimed environmental commitments and resource restoration and performance principles will
obviate these impacts. This deliberate attempt to obscure, and thereby ignore, these severe
impacts violates CEQA. Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645,
658 (failure to discuss significance of impact before proposing a mitigation “subverts the
purposes of CEQA by omitting material necessary to informed decision-making and informed
public participation”).
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In some instances the RDEIR/SDEIS admits that in the absence of the proposed
environmental commitments or resource restoration activities, impacts will be significant.
RDEIR/SDEIS 4.3.8-99 & 4.3.8-100 (garter snake) 4.3.8-300 (San Joaquin kit fox and American
badger). In order to prevent these significant impacts, all mitigation measures must be clearly
enforceable. Guidelines § 15126.4(a)(2). Yet no assurance is provided that they will be, and in
light of the abysmal failure of similar facile assurances to prevent ecological harm in the past,
this failure is fatal.

C. The Other Alternatives Are Likewise Deficient

In addition to the above described deficiencies in the RDEIR/SDEIS, its discussion of the
other Alternatives is likewise fatally flawed because there is no project description against which
they can be compared. Moreover, all the Alternatives rely on similar speculative assumptions
regarding the long-term impacts of water diversions on biological resources, water resources and
agriculture. The RDEIR/SDEIS’s confusing and incomplete presentation of information
precludes thorough analysis as required by CEQA, and the hard look required by NEPA.

IV.  Approval of the Project Will Violate the Endangered Species Act

By enacting the ESA, “Congress intended endangered species to be afforded the highest
of priorities.” Tennessee Valley Authority v. Hill (1978) 437 U.S. 153, 174. “The plain intent of
Congress in enacting [the ESA] was to halt and reverse the trend toward species extinction,
whatever the cost.” Id. at 184 (emphasis added.) The ESA’s goal is to ensure not only that
species survive, but that their populations recover to the point that they can be removed from the
endangered and threatened lists. Alaska v. Lubchenko (9th Cir. 2013) 723 F.3d 1043, 1054.
Therefore, the ESA requires that federal agencies ensure that their actions, or actions that they
fund or authorize, are “not likely to jeopardize the continued existence of any endangered or
threatened species or result in the destruction or adverse modification of [critical] habitat of such
species.” 16 U.S.C. § 1536(a)(2) (quote); Pinchot Task Force v. U.S. Fish and Wildlife Service
(9th Cir. 2004) 378 F.3d 1059, 1076 (“existing or potential conservation measures outside of the
critical habitat cannot properly be a substitute for the maintenance of critical habitat that is
required by Section 7 of the ESA).

Unless it is authorized under either section 7 or section 10 of the ESA, any taking of a
listed species is strictly prohibited. 16 U.S.C. § 1538(a)(1)(B). “Take” is defined broadly,
including “ to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect.” Id. at §
1532(19). 50 C.F.R. § 17.3 defines “harm” to include any act that actually kills or injures the
species, including any death or injuries as a result of habitat modification or degradation that
impairs essential behavioral patterns such as feeding, breeding, or sheltering. NMFS regulations
include spawning and migrating as “essential behavioral patterns.” 50 C.F.R. § 222.102.
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Here, consultation with FWS and NMES is incomplete. Therefore whether the proposed
actions will result in jeopardy findings is unknown. RDEIR/SDEIS 1-15. Where an action will
cause jeopardy to a species or adversely modify its habitat, FWS and NMFES must determine
RPAs that would avoid those impacts. 16 U.S.C. § 1536. Without determinations from FWS
and NMFS about whether Alternative 4A will jeopardize a species or adversely affect its habitat,
Reclamation and DWR cannot approve that alternative. 16 U.S.C. §§ 1536 (requiring
consultation and no jeopardy), 1538 (prohibiting take). Doing so would place the NEPA cart
before the ESA horse. Reclamation’s and DWR’s “damn the torpedoes” march forward with the
NEPA process undermines the purpose of that process and violates the ESA’s demand that no
agency action may cause jeopardy or unauthorized take. Id. '

Because mandatory ESA consultation will potentially lead to additional requirements for
species protection, the failure to complete Section 7 consultation now creates a potential NEPA
violation as well. Reclamation and DWR cannot simply ignore the expertise of FWS and NMFS
when approving Alternative 4A or any other alternative. As expert agencies with regard to
endangered and threatened species, and cooperating agencies under NEPA, FWS and NMFS play

“a pivotal role in understanding the proposed alternatives and their impacts. Their analyses cannot
be swept aside in the RDEIR/SDEIS impact analysis, especially since ESA consultation has the
potential to result in RPAs and significant changes to the project.

CONCLUSION
For the foregoing reasons, the RDEIR/SDEIS is inadequate and must be rejected as such.

No substantive decisions regarding management of the Delta can be based on this deficient and
unlawful document.

ectfully submitted,|
Stephart C. Volker

Attorney for the North Coast Rivers Alliance, Winnemem
Wintu Tribe, San Francisco Crab Boat Owners Association,
Inc. Pacific Coast Federation of Fishermen’s Associations,
and the Institute for Fisheries Resources
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BDCP Comments

Ryan Wulff, NMFS

650 Capitol Mall, Suite 5-100
Sacramento, CA 95814
BDCP.Comments@noaa.gov

Re:  Comments of the North Coast Rivers Alliance, Winnemem Wintu Tribe, San
Francisco Crab Boat Owners Association, Inc. and Pacific Coast Federation of
Fishermen’s Associations on the Draft Bay Delta Conservation Plan and the Bay
Delta Conservation Plan Draft Environmental Impact Statement and
Environmental Impact Report.

Dear Mr. Wulff:

The North Coast Rivers Alliance, Winnemem Wintu Tribe, San Francisco Crab Boat
Owners Association, Inc. and Pacific Coast Federation of Fishermen’s Associations (collectively,
“Conservation Groups™) appreciate the opportunity to comment on the California Department of
Water Resources’ (“DWR’s”), the Bureau of Reclamation’s (“Reclamation’s™), the U.S. Fish and
Wildlife Service’s (“USFWS’”), and National Marine Fisheries Service’s (“NMFS™”)
(collectively, “Agencies’”) Draft Bay Delta Conservation Plan (“Draft BDCP”) and joint Draft
Environmental Impact Report and Environmental Impact Statement (“DEIR/DEIS”) thereon,
which were concurrently published for public review on December 13, 2013.

I. INTRODUCTION

The largest and most productive estuary system on the west coast of North and South
America — the Sacramento-San Joaquin River Delta — is collapsing for two principal reasons.
First, agricultural diverters have discharged and continue to discharge too much contaminated
agricultural run-off and return flows into the Delta. Second, the Central Valley Project (“CVP”)
and the State Water Project (“SWP”) have diverted too much of the Delta’s fresh water flows.
These unsustainable levels of diversions and discharges greatly decrease fresh water flows while
increasing salinity and the concentration of herbicides, pesticides, and toxic agricultural run-off
in the Delta.

These two threats to the Delta’s health have grown steadily over the past five decades,
and the resulting environmental devastation has pushed the Delta’s imperiled fisheries to the
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brink of extinction. Seventeen species of fish endemic to the Delta have already gone extinct;
just twelve indigenous species remain. Critical habitat for the endangered Sacramento River
winter run Chinook salmon, Central Valley steelhead and spring run Chinook, the Delta smelt,
and the Southern Distinct Population Segment (“DPS”) of the Northern American green sturgeon
suffers progressively worsening degradation.! The proposed project outlined in the Agencies’
Draft BDCP and associated DEIR/DEIS, which includes three new North Delta water pumping
and conveyance facilities each with an “intake capacity” of 3,000 cubic feet per second (“cfs™),
might push those and other species to extinction. DEIR/DEIS at 3-12 (describing the “Proposed
Project™).

The Draft BDCP is a draft Habitat Conservation Plan (“HCP”) under the federal
Endangered Species Act (“ESA™), 16 U.S.C. section 1531 et seq., and a draft Natural
Community Conservation Plan (“NCCP”) under the California Natural Community Conservation
Planning Act, California Fish & Game Code section 2800 ef seq. The BDCP and its associated
permits and activities would last for 50 years, and have the dual purported goals of restoring the
Sacramento-San Joaquin Bay-Delta ecosystem and securing reliable water supplies for
California. In reality, however, while the proposed BDCP actions would help “[r]estore and
protect the ability of the SWP and CVP to deliver up to full contract amounts™ (i.e. up to several
times the amount ever delivered on an annual basis to date), they would likely worsen rather than
improve the Delta ecosystem and further imperil numerous fish species.

While the Draft BDCP proposes a number of activities aimed at restoring or protecting
approximately 145,000 acres of Delta habitat, its centerpiece is the construction and operation of
three new water intake facilities on the Sacramento River (just south of Clarksburg) that would
connect to a dual-bore, 40-foot-diameter, 30-mile-long pipeline diverting up to 9,000 cfs (though
likely more in the long term) around the Delta to the existing pumping facilities in the South
Delta for export to Central Valley agricultural and industrial users and cities in southern
California and parts of Santa Clara County. Draft BDCP at 4-7 to 4-21. As a result of these new
intake and conveyance facilities (collectively, the “Peripheral Tunnels™) , water that currently

"Winter run Chinook salmon were declared threatened under the federal Endangered Species Act
(“ESA™) in 1990 (55 Fed.Reg 46515), and then due to continuing population declines, declared
endangered in 2005 (70 Fed.Reg 37160). Their critical habitat in the Sacramento River and its
tributaries was designated in 1993. 58 Fed.Reg. 33212. Spring run Chinook salmon were
declared threatened, and their critical habitat designated under the ESA in 2005. 70 Fed.Reg.
37160, 52488. Central Valley steelhead were declared threatened in 2000 (65 Fed.Reg. 52084)
and their critical habitat was designated in 2005 (70 Fed.Reg 52488). The Southern DPS of
North American green sturgeon was declared threatened in 2006 (71 Fed.Reg 17757) and its
critical habitat was designated in 2008 (73 Fed.Red 52084). Delta smelt were declared
endangered in 1993 (58 Fed.Reg. 12854) and their critical habitat was designated in 1994 (59
Fed.Reg. 65256).
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flows through the Sacramento River and sloughs to and through the Delta would be diverted,
further reducing freshwater flows through the sloughs and Delta. These diversions would also
likely necessitate changes in reservoir management in northern California, including on the
Trinity, Shasta, Folsom, and Oroville Reservoirs, and as a result reduce flows in the Trinity,
Sacramento, American, and Feather Rivers. With less water in the rivers and more water in the
pipes of water exporters, the fish and the Delta ecosystem will suffer, while the wasteful and
polluting practices of many of those who use the exported Delta water will be allowed to
continue, if not expand.

As discussed in more detail below, there is a fundamental logical flaw to a plan that aims
to restore ecosystems that have been degraded by freshwater diversions by building new
infrastructure enabling diversion of even more fresh water. This flaw pervades the Draft BDCP
and the DEIR/DEIS and, along with other deficiencies discussed below including the Agencies’
failure to complete the consultation and review required by the ESA, renders the DEIR/DEIS
fatally inadequate under the National Environmental Policy Act (‘NEPA”™), 42 U.S.C. sections
4321 et seq., and the California Environmental Quality Act (“CEQA”), California Public
Resources Code section 21000 ef seq. For these reasons and others, Conservation Groups oppose
the Peripheral Tunnels and the “Proposed Project” identified in the BDCP and the DEIR/DEIS.

II. THE DEIR/DEIS DOES NOT COMPLY WITH CEQA OR NEPA.

The “heart of CEQA” is the environmental impact report (“EIR”™). Citizens for Goleta
Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564. “The EIR, with all its specificity and
complexity, is the mechanism prescribed by CEQA to force informed decision making and to
expose the decision making process to public scrutiny.” California Native Plant Society v. City
of Santa Cruz (“California Native Plant Society”) (2009) 177 Cal.App.4th 957, 978 (quoting
Planning & Conservation League v. Department of Water Resources (2000) 83 Cal. App.4th 892,
910). Similarly, the environmental impact statement (“EIS”) “serves NEPA’s ‘action-forcing’
purpose” by ensuring that the agency “will have available, and carefully consider, detailed
information concerning significant environmental impacts” and “guarantee[ing] that the relevant
information will be made available to the larger audience.” Roberison v. Methow Valley Citizens
Council, 490 U.S. 332, 349 (1989).

Here, however, the DEIR/DEIS’ analysis of the BDCP fails to foster informed
decisionmaking or to expose the decisionmaking process to the public. California Native Plant
Society, 177 Cal.App.4th at 978. CEQA and NEPA require more.

A. The DEIR/DEIS Fails to Describe and Analyze the Whole of the Action.
CEQA and NEPA require that “[t]he entirety of the project must be described” in the

EIR/EIS, “not some smaller portion of it.” San Joaquin Raptor Rescue Center v. County of
Merced (2007) 149 Cal. App.4th 645, 654 (quote); 40 C.F.R. § 1508.25. Here, the DEIR/DEIS
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fails to describe and analyze the “whole of [the] action” in at least two respects. CEQA
Guidelines § 15378(a).

First, despite the fact that Natural Community Conservation Planning Act requires each
NCCP (which the BDCP is supposed to be) to include an Implementation Agreement containing,
among other things, “provisions for establishing the long-term protection of any habitat,”
“provisions ensuring implementation of the monitoring program and adaptive management
program,” and “mechanisms to ensure adequate funding to carry out the conservation actions,”
the DEIR/DEIS entirely fails to describe and analyze any Implementation Agreement for the
BDCP. Cal. Fish & Game Code § 2820(b). Nor could it have. The Agencies did not publish the
draft Implementation Agreement until May 30, 2014, more than five months after they published
the DEIR/DEIS. By failing to describe and analyze this critical feature of the BDCP, the
DEIR/DEIS fails to analyze the “whole of [the] action™ and violates CEQA and NEPA. CEQA
Guidelines § 15378(a); 40 C.F.R. § 1508.25.

Second, while the DEIR/DEIS describes the “intake capacity” of the proposed project’s
Peripheral Tunnels, it fails to describe the likely far greater carrying capacity of the tunnels
themselves. DEIR/DEIS at 3-12; Draft BDCP at Sections 4.2.1.1 and 4.2.1.2 (likewise failing to
describe the carrying capacity of the conveyance tunnels). Nor does it discuss the likelihood that
the intake screens would be enlarged and pump capacity increased in the future to export
additional water using any such extra capacity in the tunnels. This failure to discuss reasonably
foreseeable future uses of the project violates CEQA and NEPA. City of Santee v. County of San
Diego (1989) 214 Cal. App.3d 1438, 1455; 40 C.F.R. § 1508.25.

B. The DEIR/DEIS Unduly Constrains the Project Objectives and Fails to Analyze a
Reasonable Range of Alternatives.

Both CEQA and NEPA require that the EIR/EIS analyze a reasonable range of
alternatives to the proposed project. “CEQA requires that an EIR, in addition to analyzing the
environmental effects of a proposed project, also consider and analyze project alternatives that
would reduce adverse environmental impacts.” In re Bay-Delta Programmatic Environmental
Impact Report Coordinated Proceedings (2008) 43 Cal.4th 1143, 1162-1163 (citing Cal. Pub.
Res. Code §§ 21061, 21001(g), 21002, 21002.1(a), 21003(c)). An EIR must “describe a range of
reasonable alternatives to the project . . . which would feasibly attain most of the basic objectives
of the project but would avoid or substantially lessen any of the significant effects of the project .

.7 14 Cal. Code Regs. [(“CEQA Guidelines™)] § 15126.6 (a). Alternatives that would Iessen
significant effects should be considered even if they “would impede to some degree the
attainment of the project objectives, or be more costly.” Guidelines § 15126.6(b); California
Native Plant Society v. City of Santa Cruz (“CNPS”) (2009) 177 Cal.App.4th 957, 991. The
range of alternatives considered must “foster informed decisionmaking and public participation.”
Guidelines §15126.6(a); CNPS, 177 Cal.App.4th at 980, 988. Alternatives may only be
eliminated from “detailed consideration” when substantial evidence in the record shows that they
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either (1) “fail[] to meet most of the basic project objectives,” (2) are “infeasibl[e],” or (3) do not
“avoid significant environmental impacts.” Guidelines § 15126.6(c).

Under NEPA, the alternatives analysis “is the heart of the environmental impact
statement.” 40 C.F.R. § 1502.14. An EIS must “[r]igorously explore and objectively evaluate all
reasonable alternatives™ so that “reviewers may evaluate their comparative merits.” Id. “The
existence of a viable but unexamined alternative renders an environmental impact statement
inadequate.” Friends of Yosemite Valley v. Kempthorne, 520 F.3d 1024, 1038 (9th Cir. 2008).
Furthermore, because a project’s purpose and need statement “dictates the range of ‘reasonable’
alternatives,” the agency may not frame the purpose and need statement narrowly “to avoid the
requirement that relevant alternatives be considered.” City of Carmel-by-the-Sea v. United States
Department of Transportation, 123 F.3d 1142, 1155 (9th Cir. 1997) (first quote); National Parks
& Conservation Association v. U.S. Bureau of Land Management (“NPCA v. BLM”), 606 F.3d
1058, 1070 (9th Cir. 2010) (second quote) (“[a]n agency may not define the objectives of its
action in terms so unreasonably narrow that only one alternative among the environmentally
benign ones in the agency’s power would accomplish the goals of the agency’s action, and the
EIS would become a foreordained formality™).

Here, the DEIR/DEIS violates both CEQA and NEPA because it unduly constrains the
project purposes and objectives and fails to analyze a reasonable range of alternatives. The
fundamental purpose of the BDCP is to “restore and protect ecosystem health [in the Delta],
water supplies of the SWP and CVP south-of-Delta, and water quality within a stable regulatory
framework, consistent with statutory and contractual obligations.” DEIR/DEIS ES-8. This
purpose “reflects the intent to advance the coequal goals set forth in the Sacramento-San Joaquin
Delta Reform Act of 2009 (Delta Reform Act) of providing a more reliable water supply for
California and protecting, restoring, and enhancing the Delta ecosystem.” Id. at ES-10. Yet the
Agencies appear to interpret these coequal goals as instead prioritizing water supply reliability
over ecosystem restoration and requiring them to “[r]estore and protect the ability of the SWP
and CVP to deliver up to full contract amounts,” which the Agencies adopted as a primary
project objective. DEIR/DEIS at ES-8, 10. As discussed below, the Agencies’ interpretations
and assumptions are not only wrong, they impermissibly constrained the Agencies’ selection and
analysis of alternatives such that none of the 15 action alternatives the Agencies examined in the
DEIR/DEIS would reduce water exports from the Delta, and only one of them excludes the
Peripheral Tunnels.

The Agencies’ interpretations and assumptions underlying their stated project objective of
restoring and protecting “the ability of the SWP and CVP to deliver up to full contract amounts”
are wrong for at least three reasons. DEIR/DEIS at ES-10. First, coequal goals are coequal. The
plain language admits of no other interpretation, and the Agencies do not have the authority to
prioritize one over the other. Yet by focusing on alternatives that would “[r]estore and protect
the ability of the SWP and CVP to deliver up to full contract amounts,” i.e. increase Delta
exports, the Agencies impermissibly do just that, since “increasing freshwater flows [in the
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Delta] is essential for protecting resident and migratory fish populations.” DEIR/DEIS at ES-8,
10 (first quote); Environmental Protection Agency letter to California State Water Resources
Control Board, March 28, 2013, p. 2-3 (second quote; emphasis added) (attached hereto as
Exhibit 1); NMFS, July 2014, Recovery Plan for the Evolutionarily Significant Units of
Sacramento River Winter-Run Chinook Salmon and Central Valley Spring-Run Chinook Salmon
and the Distinct Population Segment of California Central Valley Steelhead (“2014 Recovery
Plan™), p. 127 (one of the first listed priority Delta recovery actions is to “[d]evelop, implement,
and enforce new Delta flow objectives that mimic historic natural flow characteristics, including
increased freshwater flows (from both the Sacramento and San Joaquin rivers) into and through
the Delta and more natural seasonal and interannual variability” (emphasis added)).?

Second, the Agencies’ assumption that they could ever ensure the “ability of the SWP and
CVP to delivery up to full contract amounts™ ignores the stark reality that the hydrologic
conditions and requirements of state and federal law have never allowed the delivery of full
contract amounts. See, e.g., Planning and Conservation League v. Department of Water
Resources (2000) 83 Cal.App.4th 892, 913 (“There is . . . no question that the SWP cannot
deliver all the water to which contractors are entitled under the original contracts. It does not
appear that SWP has ever had that ability. Nor do defendants suggest that full delivery of
entitlement water is likely within the life of the contracts.”).

Third, it blinks at reality to assume that Delta Reform Act’s coequal goals — improving
California’s water supply reliability and “protecting, restoring, and enhancing the Delta
ecosystem” — can only be achieved by increasing Delta water exports or building the Peripheral
Tunnels. Id. at ES-10. There are many ways to achieve both goals without increasing Delta
water exports or building the Peripheral Tunnels. The Environmental Water Caucus’
“Responsible Exports Plan, for example, does just that. Instead of building the Peripheral
Tunnels and increasing water exports, the Responsible Exports Plan would, among other things,
reduce exports to a maximum of 3,000,000 acre-feet, institute and improve water efficiency and
demand reduction programs, including water recycling and stormwater capture and reuse,
eliminate irrigation of drainage-impaired farmlands south of the Delta and institute numerous
measures to protect fish and otherwise improve the Delta ecosystem. Exhibit 2.

% The 2014 Recovery Plan is available for download as a PDF here:
www.westcoast.fisheries.noaa.gov/publications/recovery_planning/salmon_steelhead/domains/ca
lifornia_central valley/final recovery plan 07-11-2014.pdf

* The Responsible Exports Plan is attached hereto as Exhibit 2. The Plan has also been
previously submitted to the Agencies, including as an attachment to Friends of the River’s May
21, 2014 Comment Letter re Failure of BDCP Draft Plan and Draft EIR/EIS to Include a Range
of Reasonable Alternatives Including the Responsible Exports Plan Submitted by the
Environmental Water Caucus.
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Other proffered alternatives would also achieve those coequal goals while reducing
California’s reliance on water exports from the Delta. For example, the alternative developed by
state Senator Lois Wolk, Chair of the Senate Select Committee on the Sacramento-San Joaquin
Delta and member of the Senate Natural Resources and Water Committee, and crystalized as
SB42, includes investments in ecosystem restoration and protection and flood control, while
focusing on improving water supply reliability through recycling, expanded groundwater storage,
desalination, and conservation. The Natural Resources Defense Council’s “Portfolio” alternative
likewise focuses on water recycling, conservation and other non-Delta-export mechanisms to
improve water supply reliability in the State. Despite having a copy of these reasonable and
feasible alternatives well before they published the Draft BDCP and DEIR/DEIS, the Agencies
failed to consider anything like them in those documents, and thereby violated CEQA and NEPA.

By including as a project purpose and objective of “[r]estor[ing] and protect[ing] the
ability of the SWP and CVP to deliver up to full contract amounts,” the Agencies unduly
constrained their selection of alternatives to exclude reduced export and other viable alternatives
in violation of NEPA and CEQA. DEIR/DEIS at ES-8 (quote), 10 (same); NPCA v. BLM, 606
F.3d at 1070. By failing to analyze the Responsible Exports Plan and other “viable but
unexamined alternative[s],” the Agencies “render[ed]” the DEIR/DEIS “inadequate.” Friends of
Yosemite Valley v. Kempthorne, 520 F.3d at 1038 (quote); 40 C.F.R. § 1502.14; CEQA
Guidelines §§ 15126.6(a), (b).

C. The DEIR/DEIS Remains Incomplete Due to Its Long List of Unresolved Issues.

As prescribed by NEPA and CEQA, the DEIR/DEIS includes a list of 13 issues
representing “areas of known controversy and issues to be resolved.” ES-41 through ES-43; 40
C.F.R. § 1502.12; Guidelines § 15123. The issues listed are complex, broad, and so important
that the BDCP cannot be effectively evaluated until they are resolved. For example, one of the
issues listed is “biological resources,” for which the DEIR/DEIS notes that “the complexity of
the BDCP raises many concerns over environmental consequences” for aquatic and terrestrial
ecosystems and species, “changes in existing land uses and habitats,” and “adverse effects on
sensitive resources.” ES-41. Another set of issues is “water supply, surface water resources, and
water quality,” which the DEIR/DEIS admits “remain highly controversial for a wide array of
stakeholders.” ES-41. Other unresolved issues include flood management, how the BDCP will
affect agriculture, and “the potential conflict between conservation goals” and economic
development. ES-41 through ES-42. CEQA and NEPA do not allow such critical issues to be
simply listed and left unresolved.

Unacceptable levels of uncertainty pervade other sections of the DEIR/DEIS as well. For
example, the DEIR/DEIS made “no determination” findings on whether the water tunnels, even
after mitigation, would have adverse impacts on spawning, incubation habitat, and migration
conditions for endangered Chinook salmon, steethead, and green sturgeon. DEIR/DEIS ES-73,
ES-75, ES-77, ES-79, ES-81, ES-83.
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Programmatic environmental impact documents may be prepared for a series of related
actions “that can be characterized as one large project” under CEQA (Guidelines § 15168), or
“connected actions” that “[a]re interdependent parts of a larger action” under NEPA. 40 C.F.R. §
1508.25(a)(1). Program EIRs may omit site-specific information, but “[d]esignating an EIR as a
program EIR . . . does not by itself decrease the level of analysis otherwise required.” Friends of
Mammoth v. Town of Mammoth Lakes Redevelopment Agency, 82 Cal.App.4th 511, 533 (2000).
Therefore, the EIR still must “be prepared with a sufficient degree of analysis to provide
decisionmakers with information which enables them to make a decision which intelligently
takes account of environmental consequences.” Id. at 534. Similarly, while a programmatic EIS
may decline to fully evaluate site-specific impacts “until a critical decision has been made to
act,” it must still “provide ‘sufficient detail to foster informed decision-making.” Friends of
Yosemite Valley v. Norton, 348 F.3d 789, 800 (2003) (quoting Northern Alaska Environmental
Center v. Lujan, 961 F.2d 886, 890-891 (9th Cir. 1992)). The DEIR/DEIS here is so lacking in
basic and essential information that it fails to meet this standard.

As further discussed below, the Delta Science Program Independent Review Panel also
noted unacceptable levels of uncertainty in the DEIR/DEIS. See, e.g., Delta Science Program
Independent Review Panel Report, BDCP Effects Analysis Review, Phase 3 (“DSP Report™), p.
5 (“most of the potential BDCP effects carry a relatively high level of uncertainty,” but the
effects analysis “did not sufficiently acknowledge or articulate this reality”).

D. The Agencies’ Treatment of Endangered and Threatened Species Violates Both
NEPA and the ESA.

The Agencies violated NEPA and the ESA because they issued the DEIR/DEIS without
first preparing and incorporating the required Biological Assessments and Biological Opinions
analyzing how the proposed BDCP actions would affect the critical habitat of at least five listed
fish species. The omission of this critical step means that the BDCP does not constitute an
adequate HCP, and renders the DEIR/DEIS essentially useless as a disclosure document under
NEPA. 40 C.F.R. § 1502.25(a) (“[t]o the fullest extent possible, agencies shall prepare draft
environmental impact statements concurrently with and integrated with” analyses or studies
requires by the ESA); 50 C.F.R. § 402.14(a).

By enacting the ESA, “Congress intended endangered species to be afforded the highest
of priorities.” Tennessee Valley Authority v. Hill, 437 U.S. 153, 174 (1978). “The plain intent of
Congress in enacting [the ESA] was to halt and reverse the trend toward species extinction,
whatever the cost.” Id. at 184 (emphasis added.) The ESA’s goal is to ensure not only that
species survive, but that their populations recover to the point that they can be removed from the
endangered and threatened lists. Alaska v. Lubchenko, 723 F.3d 1043, 1054 (9th Cir. 2013).
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Therefore, the ESA requires that federal agencies® ensure that their actions, or actions that they
fund or authorize, are “not likely to jeopardize the continued existence of any endangered or
threatened species or result in the destruction or adverse modification of [critical] habitat of such
species.” 16 U.S.C. § 1536(a)(2) (quote); Pinchot Task Force v. U.S. Fish and Wildlife Service,
378 F.3d 1059, 1076 (9th Cir. 2004) (“existing or potential conservation measures outside of the
critical habitat cannot properly be a substitute for the maintenance of critical habitat that is
required by Section 77 of the ESA).

To ensure that projects do not “tip a species from a state of precarious survival into a state
of likely extinction,” agencies must review their actions “at the earliest possible time to
determine whether any action may affect listed species or critical habitat.” National Wildlife
Federation v. National Marine Fisheries Service, 524 F.3d 917, 929-930 (9th Cir. 2008) (first
quote); Karuk Tribe of California v. U.S. Forest Service, 681 F.3d 1006, 1020 (9th Cir. 2012)
(second quote), cert. denied, 133 S.Ct. 1579 (2013). “If such a determination is made, formal
consultation [with the U.S. Fish and Wildlife Service (“FWS”) and/or the National Marine
Fisheries Service (“NMFS™)] is required.” 50 C.F.R. §§ 402.14(a), 402.12(a) (a biological
assessment determines whether the action will adversely affect listed species or their critical
habitats, “and is used in determining whether formal consultation is required™).

At the conclusion of formal consultation, FWS prepares a Biological Opinion discussing
whether the proposed action and its cumulative effects are “likely to jeopardize the continued
existence of listed species or result in the destruction or adverse modification of critical habitat.”
50 C.F.R. § 402.14(g)(4); see also Center for Biological Diversity v. Bureau of Land
Management, 422 F.Supp.2d 1115, 1144-45 (N.D. Cal. 2006). If the biological opinion
concludes that the action may adversely affect a species or its critical habitat but will not
jeopardize its continued existence, it can include an incidental take statement permitting a
specific level of take, and prescribing mandatory “reasonable and prudent measures™ designed to
minimize harm to the species. 50 C.F.R. § 402.14(1)(5).

For nonfederal applicants, such as the state agencies here, FWS or NMFS may issue
“incidental take permits” under section 10(a)(1)(B) of the ESA. An applicant for an incidental
take permit must submit a “habitat conservation plan” (“HCP”) (such as the BDCP is supposed
to be) describing the potential impacts of the project and the taking, and mitigation measures to
minimize the taking of the species. The HCP must ensure that the “taking will not appreciably
reduce the likelihood of the survival and recovery of the species in the wild,” and it must be
adequately funded. 16 U.S.C. § 1539(a)(2)(B)(iii)-(iv). A similar provision exists under state
law, California Fish and Game Code section 2835, which provides for take of protected species
“whose conservation and management is provided for in [an approved] natural community

* The ESA’s provisions for federal agencies apply here because the Bureau of Reclamation is a
federal agency taking action with respect to the proposed water tunnels. See BDCP 1-6.
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conservation plan.”

Unless it is authorized under either section 7 or section 10 of the ESA, any taking of a
listed species is strictly prohibited. 16 U.S.C. § 1538(a)(1)(B). “Take” is defined broadly,
including “ to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect.” Id. at §
1532(19). 50 C.F.R. § 17.3 defines “harm” to include any act that actually kills or injures the
species, including any death or injuries as a result of habitat modification or degradation that
impairs essential behavioral patterns such as feeding, breeding, or sheltering. NMFS regulations
include spawning and migrating as “essential behavioral patterns.” 50 C.F.R. § 222.102. The
California Endangered Species Act (“CESA”™) contains a similar prohibition and definition of
take. Cal. Fish & Game Code §§ 2080, 86.

By further reducing freshwater flows in the Delta, the Sacramento River, and sloughs
including Elkhorn, Georgianna, Miners, Steamboat, and Sutter sloughs, the proposed BDCP
actions would adversely modify designated critical habitat for at least five endangered and
threatened species: the Sacramento River winter-run Chinook salmon, the Central Valley spring-
run Chinook Salmon, Central Valley steelhead, southern distinct population segment of North
American green sturgeon, and the Delta smelt. Indeed, NMFS itself has warned that the
proposed BDCP actions threaten the “potential extirpation of mainstream Sacramento River
populations of winter-run and spring-run Chinook salmon.” NMFS, April 4, 2013, Progress
Assessment and Remaining Issues Regarding the Administrative Draft BDCP Document. Both
FWS and NMFS have also found that continued operation of the CVP and SWP are likely to
jeopardize the continued existence of the delta smelt and other various fish species. See, e.g.,
NMFS, June 4, 2009, Biological Opinion and Conference Opinion on the Long-Term Operations
of the Central Valley Project and State Water Project; FWS, December 15, 2008, Biological
Opinion of the Coordinated Operations of the Central Valley Project and State Water Project.
And in its 2014 Recovery Plan for the Sacramento River winter-run Chinook salmon, the Central
Valley spring-run Chinook salmon and the California Central Valley steelhead, NMFS confirmed
that “recovery” of the three listed salmonid species “would require that no more populations are
allowed to become extirpated and that habitat must be expanded” — not contracted — “to allow
for the establishment of additional populations.” 2014 Recovery Plan at 4.

Despite these known devastating threats, and the fact that the BDCP constitutes “agency
action” triggering ESA obligations, no Biological Assessment or Biological Opinion has been
prepared. See Pacific Rivers v. Thomas, 30 F.3d 1050, 1053-1054 (9th Cir. 1994) (“agency
action” includes programmatic plans). The DEIR/DEIS specifies that the agencies “are applying
for incidental take permits (ITPs)” and “incidental take authorization by the California
Department of Fish and Wildlife (DFW).” DEIR/DEIS ES-1; see also BDCP 1-8 (planned BiOp
will address ESA Section 10 permits decision). The BDCP states that it will “provide the basis
for a biological assessment (BA) that supports new ESA Section 7 consultations,” BDCP 1-1,
and “support the issuance of a joint BiOp under Section 7.” BDCP 1-8. However, conducting
NEPA analysis prior to and without the benefit of the ESA consultation process violates the
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ESA’s mandate that the ESA process be commenced “at the earliest possible time,” 50 C.F.R. §
402.14(a), and violates NEPA’s requirement that the NEPA and ESA processes be carried out
“concurrently” and in an “integrated manner.” 40 C.F.R. § 1502.25(a).

NEPA requires that if a draft environmental impact statement is “so inadequate as to
preclude meaningful analysis, the agency shall prepare and circulate a revised draft of the
appropriate portion” prior to releasing a final EIS. 40 C.F.R. 1502.9. Because the DEIR/DEIS
here 1s not informed by the required but yet-to-be-completed ESA analyses of how the proposed
BDCP actions would affect listed species and their critical habitats, it is precisely “so
inadequate™ that it “preclude[s] meaningful analysis.” CEQA likewise prohibits an EIR that is so
inadequate as to prevent meaningful public review and comment. Guidelines § 15088.5(a)(4);
Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40
Cal.4th 412, 449. Therefore, the agencies must conduct the required ESA consultation and
analysis and revise the DEIR/DEIS in light of any information coming out of that process.

E. The BDCP’s Effects Analysis Is Inaccessible and Difficult to Understand, Impeding
Effective Public Review.

The BDCP’s Effects Analysis (Chapter 5 of the BDCP) is so long and poorly organized
and cross-referenced that even a panel of seven scientists had difficulty understanding the
document. DSP Report at 5 (the “document was difficult to review and comprehend,” was
“fragmented in its presentation,” and suffered from “inefficient organization and incomplete
cross-referencing”™). Therefore, the effects analysis cannot serve its purpose of providing the
public with information and an opportunity to comment upon it. It is true that given the
complexity of the BDCP and the relevant ecosystems, the effects analysis and environmental
review will necessarily present complicated issues and uncertainties. However, the Delta Science
Program’s Independent Review Panel found much room for improvement.

First, the scientists noted that the document’s lack of organization and appropriate cross-
referencing provided “insufficient guidance for the reader.” Id. at 5.

“[Thhe Effects Analysis (Chapter 5) itself is still poorly substantiated and leaves
too much to appendices and other BDCP chapters without explicit cross-
references. The lack of accessibility to information within the chapter or clear
reference to supporting detail inhibits rather than elucidates comprehension of the
findings and thus conveys an unsatisfying ‘trust us’ message.”

Id. at 6. Even though much of the needed information was included in technical appendices, the
scientists found it “difficult to readily track down key information,” and noted that they “often
found assumptions and conclusions stated in the Effects Analysis to be lacking in sufficient dtail
to stand alone.” Id. at 16.
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Second, the scientists believe that the document fails to “sufficiently acknowledge or
articulate™ the high levels of uncertainty involved in the BDCP, particularly its effects on key
species and the predictions regarding its beneficial effects. Id. at 5-6. See also id. at 7 (“A broad
consensus exists among the Panel that Chapter 5 does not adequately acknowledge the extensive
uncertainty associated with the BDCP’s assumptions and predictions™), 15 (“[1jevels of
uncertainty are not adequately addressed™), 17-18.

Finally, the science panel found that the Effects Analysis’ conclusions were not
appropriately supported. Id. at 7. In assessing the BDCP’s impacts on species, the Effects
Analysis failed to consider crucial factors such as sensitive life cycle stages and variation in
habitat quality. /d. at 14. When the extensive uncertainty involved meant that a variety of
outcomes were possible, the Effects Analysis considered “only the more beneficial outcomes™ in
arriving at its conclusions. /d. at 8, 13 (“the conclusion is often overstated as the most beneficial
result”). As a result, the “net effects analysis tends to overreach conclusions of positive benefits
for covered fish species.” Id. at 7. It also failed to appreciate the complexities involved in
effectively implementing an adaptive management plan, especially in light of the pervasive
uncertainties. /d. at 8-9, 15.

The excessively complicated and incompletely cross-referenced BDCP and DEIR/DEIS
do not serve NEPA’s purpose of ensuring informed decision-making and facilitating public
participation. The court held in NPCA v. BLM, 606 F.3d at 1073, that “in determining whether
an EIS fosters informed decision-making and public participation, we consider not only its
content, but also its form.” The court went on to hold that the EIS in that case was insufficient
because it forced readers interested in a particular environmental issue to “cull through entirely
unrelated section of the EIS and then put the pieces together.” Id. The BDCP and DEIR/DEIS
here are inadequate for the same reason. Their lack of organization, skewed treatment,

- vagueness and uncertainty fail to “foster[] informed decision-making and public participation.”

F. The Agencies’ Treatment of Public Trust Resources Violates both NEPA and the
Public Trust Doctrine.

The DEIR/DEIS and Draft BDCP violate the Public Trust Doctrine by failing to fully
consider the impacts of the proposed BDCP actions on public trust uses and the mitigation
measures and alternatives that could reduce the impacts of those actions on public trust
resources. The Agencies’ primary apparent goal for the BDCP — to enable the supply of full
contract amounts despite the consequent harm to public trust resources — would itself constitute a
violation of the Public Trust. Use of public trust resources may not be approved “without
consideration of other competing public trust purposes.” Carstens v. California Coastal
Commission (“Carstens™) (1986) 182 Cal.App.3d 277, 289.

“The doctrine that the public owns the right to tidelands™ and submerged lands
“originated in Roman law, which held the public’s right to such lands to be illimitable and
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unrestrainable and incapable of individual exclusive appropriation.” City of Berkeley v. Superior
Court of Alameda (“City of Berkeley ) (1980) 26 Cal.3d 515, 521. “[TTlhe English common law
evolved the concept of the public trust, under which the sovereign owns all of its navigable
waterways and the lands lying beneath them as trustee of a public trust for the benefit of the
people.” National Audubon Society v. Superior Court (“National Audubon’) (1983) 33 Cal.3d
419, 434.

California’s sovereign ownership of all tidelands, submerged lands, and beds of navigable
waters dates to its statehood in 1850. “When California was admitted to statehood in 1850, it
succeeded to title in the tidelands within its borders not in its proprietary capacity but as trustee
for the public.” City of Berkeley, 26 Cal.3d at 521. California holds all public trust resources for
the benefit of all Californians for public trust purposes such as waterborne commerce, navigation,
fisheries, recreation related to the water, aquatic and terrestrial habitat preservation, scenic
beauty, and open space. National Audubon, 658 P.2d at 709 (California is the “trustee of a
public trust for the benefit of the people™); Marks v. Whitney (1971) 6 Cal.3d 251, 259-60.

Today, the Public Trust Doctrine and article I section 25 and article X section 4 of the
California Constitution protect the public’s rights to access, use and enjoy tidelands, submerged
lands, and overlying waters for boating, fishing and other public trust uses. National Audubon,
33 Cal.3d at 425, 440-46. The Public Trust Doctrine is “an affirmation of the duty of the state to
protect the people's common heritage of streams, lakes, marshlands, and tidelands, surrendering
that right only in rare cases where abandonment is consistent with the purposes of the trust.” Id.
Accordingly, the California Constitution has established the State’s obligations with regard to
these resources in the Public Trust Doctrine. /d.

Pursuant to those obligations, the Agencies must ensure that the BDCP and all actions
taken thereunder are consistent with the Public Trust Doctrine by evaluating the proposed water
diversions for their impact on public trust resources. National Audubon, 33 Cal.3d at 446,
Carstens, 182 Cal.App.3d at 288. Indeed, the California Department of Water Resources itself
has called for just such an analysis, stating that

Public Trust needs and water needed to meet water right permit terms and
conditions and other regulatory requirements must be considered. The instream
flows and Delta outflow must be sufficient to restore and support the
interconnected ecosystem of the Bays, the Delta and the tributaries. The future
availability of water for export if any will vary from year to year and it is probable
that no water will be available during dry cycle hydrology such as occurred in
1929 through 1934 and 1987 through 1992. Climate change could produce dry
cycles which are far more extended than those experienced in the last 100 years.

DEIR/DEIS Chapter 1, Appendix 1D, part 3 (letter dated May 14, 2009). Furthermore, as the
State Water Resources Control Board has pointed out numerous times, it “has an [independent]
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obligation” apart from that of the Agencies “to consider the effect of the proposed project on
public trust resources and to protect those resources.” See, e.g., DEIR/DEIS Chapter 1,
Appendix 1D, E-161 (BDCP Scoping Report).

Yet the DEIR/DEIS does not adequately discuss impacts to public trust resources, nor
does it make necessary determinations concerning the amount of water required to maintain
ecosystem integrity in the Delta estuary, the amount of surplus water beyond that — if any — that is
available for exports, and the economic and environmental consequences of reduced or no export
scenarios. Without such analyses and determinations, including an analysis of the State Water
Resources Control Board’s Delta Flow Criteria Report,” any decision based on the present
DEIR/DEIS would arbitrary and capricious.

When and if the Agencies do conduct a public trust analysis, they should search for a
project alternative that would both allow and protect all the public trust uses affected. If they
find such an alternative, they must adopt it. National Audubon, 33 Cal.3d at 446-7; Carstens,182
Cal.App.3d at 288; Center for Biological Diversity, Inc. v. FPL Group, Inc. (2008) 166
Cal.App.4th 1349, 1372.

G. The Agencies’ Refusal to Make Comments Accessible to the Public Impedes
Informed Review of the Project.

The Agencies have refused to make the public’s comments accessible, and have offered
no reason or explanation for this refusal. Keeping comments private serves no legitimate public
purpose. The agencies should post all comments online and extend the comment period to allow
members of the public to learn from and communicate with one another. Under CEQA, an
agency must provide a “good faith, reasoned analysis in response [to comments]. Conclusory
statements unsupported by factual information will not suffice.” PRC §§21003.1,
21091(d)(2)(A); Guidelines §§15002(j), 15087, 15088. Thus, providing the public with the
opportunity to review the comments of other interested parties is vital to the public participation
and informational components of CEQA.

This is especially important when a major environmental issue is raised. Guidelines
§§15064(c), 15088(c). “In particular, the major environmental issues raised when the lead
agency's position is at variance with recommendations and objections raised in the comments
must be addressed in detail giving reasons why specific comments and suggestions were not
accepted.” Guidelines §15088(c); San Joaquin Raptor/Wildlife Rescue Center v. County of

> The flow reports recommended substantial increase in Delta outflow and include biological
performance objectives, alternatives to protect water supply and Delta infrastructure against
catastrophic events, a water availability analysis, evaluation of the waste and unreasonable use of
water, a cost-benefit analysis, and a balance of the public trust. See Water Code § 85086(c)(1).
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Stanislaus (1994) 27 Cal.App.4th 713, 725; People v. Kern (1974) 29 Cal.App.3d 830, 842.
Such controversies cannot be brought to the public’s attention when the Agencies block access to
comments, hindering the ability of commenters to assess this component of the required CEQA
review.

III. THE DRAFT BDCP DOES NOT COMPLY WITH THE ESA.

As discussed above, a Habitat Conservation Plan must ensure that the “taking will not
appreciably reduce the likelihood of the survival and recovery of the species in the wild,” and it
must be adequately funded. 16 U.S.C. § 1539(a)(2)(B)(ii1)-(iv). For at least three reasons, the
Draft BDCP is not a permissible HCP, and any permits issued under Section 10 of the ESA are
invalid.

First, the Draft BDCP does not ensure that the actions proposed therein will avoid
“appreciably reduc[ing] the likelihood of the survival and recovery of the species in the wild.”
50 C.F.R. § 17.22(b)(2)(1)(D); 16 U.S.C. § 1539(a)(2)(B)(iv). The Draft BDCP lacks convincing
evidence that it will protect or recover the threatened and endangered species at issue, and
contains no emergency measures to protect populations if they begin to crash. To the contrary, as
discussed above, the available evidence demonstrates that the proposed BDCP actions as a whole
threaten the “potential extirpation of mainstream Sacramento River populations of winter-run
and spring-run Chinook salmon.” NMFS, April 4, 2013, Progress Assessment and Remaining
Issues Regarding the Administrative Draft BDCP Document (emphasis added). Rather than the
reduced flows in the Sacramento River and Delta that would result if the Peripheral Tunnels are
built, the listed Sacramento River winter-run Chinook salmon, Central Valley spring-run
Chinook salmon and California Central Valley steelhead need “increased freshwater flows (from
both the Sacramento and San Joaquin rivers) into and through the Delta” to recover. 2014
Recovery Plan.

Second, the ESA requires that agencies implement the law based on “the best scientific
and commercial evidence available™ rather than doing so “haphazardly, on the basis of
speculation or surmise.” Bennett v. Spear, 520 U.S. 154, 176 (1997); 16 U.S.C. § 1536(a)(2).

As described above, instead of being based on the “best scientific . . . evidence available,” many
of the proposed BDCP actions run directly counter to it. Furthermore, the BDCP and its
DEIR/DEIS are riddled with uncertainties — including uncertainties improperly downplayed by
the agencies. Glossing over significant risks and unknowns is the epitome of haphazard planning
— precisely what the ESA prohibits.

Third and finally, the Peripheral Tunnels are the central feature of the Draft BDCP, but
have nothing to do with habitat conservation. Simply calling a project an HCP does not make it
one. The Peripheral Tunnels have no place in an HCP, and that aspect of the BDCP should be
studied separately from the measures that are actually focused on habitat conservation.
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IV. CONCLUSION

For the foregoing reasons, the Draft BDCP and DEIR/DEIS violate NEPA, CEQA, the
ESA and the Public Trust Doctrine. For similar reasons, Conservation Groups oppose the
Peripheral Tunnels and the “Proposed Project” identified in the Draft BDCP and the DEIR/DEIS,
and urge the Agencies to reconsider the actions they propose to take.

)
Stepha C. %’Qﬁ(er

Attorney for the North Coast Rivers Alliance, Winnemem
Wintu Tribe, San Francisco Crab Boat Owners Association,
Inc. and Pacific Coast Federation of Fishermen’s
Associations

Enclosures
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LIST OF EXHIBITS
1. Tim Vendlinski, United States Environmental Protection Agency, Letter to Jeanine
Townsend, California State Water Resources Control Board, re: EPA’s comments on the

Bay-Delta Water Quality Control Plan; Phase 1; SED, March 28, 2013; and

2. Environmental Water Caucus, April 2013, Responsible Exports Plan.
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UNITED STATES ENVIRONMENTAL PROTECTION ASENCY
REGIDN IX
78 Hawthoine Straet
San Francisco, CA 94105-3881

Ms. Jeanine Townsend

Clerk to the Board

State Water Resources Control Board
P.O. Box 100

Sacramento, California 95814-0100

RE: EPA’s comments on the Bay-Delta Water Quality Control Plan; Phase 1; SED
Dear Ms. Townsend,

The U.S. Environmental Protection Agency (EPA) appreciates the opportunity to review the State Water
Resources Control Board’s (State Board’s) Public Draft Substitute Environmental Document in Support
of Potential Changes to the Water Quality Control Plan for the San Francisco Bay/ Sacramento-San
Joaguin Delta Estuary: San Joaguin River Flows and Southern Delta Water Quality, (SED), released on
December 31, 2012. Once the State Board concludes this process, EPA will review and approve or
disapprove any new or revised water quality standards pursuant to Clean Water Act §303(c).

We urge the State Board to expeditiously adopt and implement updates to the Water Quality Control
Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (Bay-Delta WQCP).! The
benefits of increasing freshwater flows can be realized quickly and help struggling fish populations
recover. EPA respectfully submits the following observations and recommendations regarding the SED:

1. EPA supports the State Board’s efforts to enhance freshwater flows for aquatic life protection
as part of a multi-phase, interagency effort to address resource degradation in the San Joaquin
River basin.

Multiple mre&,s(}m are impacting équ&mc life and degrading water quality across the Bay-Delta
ﬁco:;ystem These stressors include insufficient freshwater flow, conversion and fragmentation of
floodplains and wetlands, discharge of contaminants into surface waters, introduction and spread of
invasive species and the resulting alteration of food webs, and degradation of aquatic habitat through
high instream water temperatures and low levels of dissolved oxygen.

The State Board, in its Strategic Plan, has amwlateé a valid process for considering flows and other
stressors affecting the Bay-Delta ecosystem,” and has recognized that increasing freshwater flows is

" Stute Water Resources Control Board, 13 December 2006, Water Quality Control Plan for the San Francisco Bay/Sacramento-San
Juaqmn Delta Eswary, {Bay-Delta WQCP).

? See EPA’s December 11, 2012 Tetter to the State Board Re: The Comprehensive Review of the Bay-Delta Water Quality Control Plan,
Available at: hupfwww waterbowrds co soviwaterrichisiwater sues/provrams/bay. delin/8ocs/comments1 2121 Mkaren, sehvdnn pd?l
* State Water Resources Control Board: Strategic Plan 2008-2012

hrtpfwwew waterbonrds Copovivarer eshot topresistratesic plan2007updoreshuml

Pritod soe Beeyeled Poper
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essential for protecting resident and migratory fish populations.’ The State Board correctly concluded
that “[a]lthough flow modification is an action that can be implemented in a relatively short time in
order to improve the survival of desirable species and protect public trust resources, public trust
resource protection cannot be achieved solely through flows — habitat restoration also is needed...One
cannot substitute for the other; bmh Tlow improvements and habitat restoration are essential to
protecting public trust resources. % The Regional Water Boards, other agencies, and non-governmental
organizations are already pursuing actions to decrease the loading of contaminants into waterways, and
to restore floodplains and riparian habitat. To comprehensively address all stressors, the State Board
should use its anthorities to address the flow regime.

2. EPA recommends strengthening the proposed narrative fish and wildlife objective with greater
definition and extending year-round protection to aquatic life,

In the SED, the State Board proposed the following narrative fish and wildlife objective to apply from

February to June:
“Maintain flow conditions from the San Joaquin River Watershed to the Delta at Vernalis,
together with other reasonably controllable measures in the San Joaquin River Watershed,
sufficient to support and maintain the natural production of viable native San Joaguin River
watershed fish populations migrating through the Delta. Flow conditions that reasonably
contribute toward maintaining viable native migratory San Joaguin River fish populations
include, but may not be limited to, flows that mimic the natural hydrographic conditions to which
native fish species are udapted, including the relative magnitude, duration, timing, and sparial
extent of flows as they would narurally occur. Indicators of viability include abundance, Spazral
extent or distribution, genetic and life history diversity, migratory pathways, and productivity. ™

The draft narrative objective should be strengthened by replacing vague language with measurable
performance targets and by having it apply during all months of the year. Clear definitions and
performance targets are critical for establishing an effective objective and allow for evaluation of the
attainment of the objective in the future. A water quality standard “expressfes) or establish{es) the
desired condition...or instream level of protection for waters of the United States. ..."" The term
“viable,” for example, is subject to wide variation of interpretation, which minimizes the clarity and
effectiveness of the objective. Measurable performance targets should be established for “viable,” and
the “‘abmzdmwé‘ spatial extent or distribution, genetic and life history diversity, migratory pathways and
productivity,” Slmﬂarly, we recommend removing the phrase “other reasonably controllable measures
in the San Joaquin River watershed” from the objective and relocating it to prefatory material that
establishes the context for multiple stressors in the lower San Joaquin River watershed. Including this
phrase in the objective defers decisions to future discussions about what, if anything, should be done
about freshwater flows and other stressors affecting the San Joaquin River.

* “The best avatlable science sugpests thar cuprent flows are insufficient to protect public trust resirrces.” Page 2 and “The public rrast
risaurces...include those resources affected by flovw, namely, native and valved resident and migratery aguatic species, habitas, and
ecosvsten provesses.” Page 10 in State Water Resources Control Board, 3 Augast 2010, Development of Flow Criteria for the Satramentio-
San Joaguin Delta Ecosystemn Prepared Pursuant to the Sacramento-San Joaquin Delta Reform Act of 2009, (2010 Flows Reporty, available
at-ftpyfwwswaierbiards cw s waterrighisiwaier ssuesiprograms/bay. deliaidelaliowddosstingl yoiRO3T0adl

2010 Flows Report, p. 7.

® State Water Resources Control Board, December 2012, Public Draft Substitute Environmental Document in Support of Potential Changes
1o the Water Quality Control Plan for the San Francisco Bay/f Sacramento-8an Joaquin Dedia Bstuary: San Joaquin River flows and
Southers Delts Water Quality (SED), Appendis K, Table 3, p. L

7 Environmental Protection Agency; October 2012, What s 2 New or Revised Water Quality Standard Under CWA 303(6)(317 — Frequently
Asked Guestions, EPA ?ubhcmmn 820F12017. 4pp. available at hpfwnterepaeovieciipoh/swonidance/standardsiowa 300 fag ol

" SED, Appendix K, Table 3, p. |
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In addition, the proposed objective should be applied vear round. Protecting the “viability” of fish
populations involves protecting all of their life stages and native migratory fish are present in the San
Joaquin River watershed in all months of the year. Although the proposed program of implementation
currently focuses on flow-related actions in specific seasons, it seems clear the broad goal of the
narrative objective, viable populations of native migratory fish, is a year-round goal. See #7 below for
more detail,

The status of the existing salmon doubling abjmﬁveg for the San Joaquin River and its relationship to
the proposed objective is unclear in the SED. We recommend providing a redline/strike-out version of
the Bay-Delta WQCP to show that the narrative salmon doubling objective will remain as an objective
in the Bay-Delta WQCP after this update. The intended relationship between the proposed narrative
objective and the salmon doubling objective should be explicitly described in the final SED.

3. The proposed flows do not appear to be substantially different from existing flows.

The preferred alternative identified in the SED includes requirements for 35% unimpatred flow (UF) at
the mouths of the Stanislaus, Merced, and Tuolumne Rivers (February to June) and baseflows at
Vernalis of 1,000 cubic feet per second (cfs) (February to June). The State Board's approach results in
less than 35% UF at the downstream point of Vernalis because no flow requirements are proposed for
the upper San Joaquin River, which contributes a significant amount of the unimpaired flow but less of
the actual observed flow. The State Board proposed flows for the three major tributaries proportional to
their historical and ecologically appropriate contributions but did not provide an adequate rationale for
excluding the upper San Joaquin River itself.

Analyses summarized in the SED predict that, in an average year, proposed freshwater flows will
increase in the Tuolumnpe and Merced Rivers by ~20% (February to June), decrease in the Stanislaus
River by 7%, and increase at Vernalis by 8% relative to baseline.'” EPA is concerned with the proposed
decrease of flows in the Stanislaus River because the proposed flows would be less than those specified
by the federal National Marine Fisheries Service (NMFS) under a “jeopardy” Biological Opinion (BO)
issued to prevent the exti rp&tma Gf salmon populations caused by the operation of the Central Valley
Project and State Water Project.”’ The requirements in the NMFS BO would still be in effect and
supercede the 35% UF requirement. However, the percentage UF selected by the State Board should
strive for a higher goal of recovering sensitive species populations, rather than prescribing flow amounts
lower than what is needed to merely avoid extirpation of salmon and steelhead.

In order to understand how the predicied increases and decreases in flows in the wibutaries translate at
the lowest point in the watershed, through which fish from all the tributaries must migrate, EPA
calculated the median percentage UF that would reach Vernalis under the proposed flow scenario and
compared it to observed flows.

? Bay-Detta WQCP, Table 3, pp. 14

W SED, Tuble 20-2, pp. 20-5 ‘

TNMES BO refers fo NMES, June 2009, Endangered Species Act ‘wemm‘; T Consultation. Binlogical Opinion and Conference Opinion on
the Long-Term Operations of the Central Valley Project and State Water Project,

Appendix L. Seasithvity Anulysis in the SED compures the NMES Biological Opinion reastnable and prudent alternatives, ingluding
Action 3. 1.3 Tows required on the Stanislaus River aguinst the flows predicted using the Water Supply Efferts model under the 35% UF
proposed alterrative, “When the WSE model results sre compared 10 baselines, the modeling shows sore flow reductions in the Stanislaus
River. However, becanse the LSIR alternatives would not directly result in any changes to the NMFS BO flow requirements on the
Stanistaus River, sctual reductions in flows below the NMFS BO flows would be unlikely.” (SED, pp. 20-5)
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Observed vs Predicted % UF at Vemaiis
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EPA looked at the time frame since 1995, when the last major changes to flow requirements were made
in the Bay-Delta WQCP. The median of observed and predicted flows under the 35% UF alternative
were calculated from 1995 to the date of last available data in the SED, in 2009. The median of the
observed flows is 31.0%, whereas the median of predicted flows under the 35% UF alternative is
32.8%."* EPA could not find a stated margin of error on the Water Supply Effects (WSE) model used in
the SED, but the minor increase in flow predicted at Vernalis is likely to fall within the margin of error
of the model. The flows proposed by the State Board do not appear to translate to increased protection
for aguatic life compared to existing conditions.

According to the State Bmmrdfg U.S. Fish and Wildlife Service (FW S),M NMFS," and the California
Department of Fish and Wildlife (DFW),'° existing conditions are not protecting aquatic life. All three
fisheries agencies identified salmon and steelhead populations as declining under current flow
conditions. Furthermore, in October of 2011, EPA found that existing temperature conditions, which are

"2 EPA used observed flow and unimpaired flow at Vernalis from Tables 2.6 and 2.5 on pp. 2-17 and 2-16 in Appendix C of the SED, The
values for the modeled Hows at Vernalis under the proposed 35%UF scepario were obtained from columa MG in the “Alt%WSEResults”
tab tn the spreadsheet titled “WSE_Model_12312012” which was provided along with the SED for public comment and is available ai
bipffwww waterbomds oo soviwmerties/waer Issues/proprams/bay deliafbay deltn plefwater guality comol planmne/2012 sedide
catwse model econopipul 12312012 #p: last accessed 03713713,

* 2010 Flows Report, p.2.

™ “Interior rematns concerned that the San Joaguin Basin salmonid populations continue to decline and believes that flow increases are
needed to improve salmonid survival and habitat,” USFWS May 23, 2011 Phase I Scoping Comments, available at:

hurpsfeewnw waterboards. oo poviwaterighisiwarer issuesforommamsytboy deite/hny delts plandwaier guality, pontrel plamuneformmns(523
I Hamy auldemberse padl

¥ "Inadequate flow to support fish and their habitats is directly and indirectly linked to many stressors in the San Joaguin river basio and is
# primary threat to steelhead and salmon.” NMFS February 4, 2011 Phase [ Scoping Comments, available at

http/fwww waterboards co povivwalerrishis/waler Issves/prosrams/bay deltvbay, delis, planfwiter qoality_conteol_phwsine/Comnisiig
01041 ldpowse !

o« current Delta water flows for environmental resources are not adequate to muiniain, recover, or restore the functions and processes
that support native Delta fish.” Executive Summary in 2010 COFG Flow Criteda
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heavily influenced by flow, are not adeq’uate to support salmonids in several segments of the lower San
Joaquin River and its lower tributaries.”

4. The proposed 35% UF may be too low to provide essential ecological functions.

EPA is concerned the proposed flows will not provide essential ecological functions such as adequate
variability of flows, magnitude of flows, and tributary baseflows that a natural hydrograph can provide.
Reproducing the natural variability in flow is a potential ecological benefit of using an approach based
on a percentage of UF. Howaver a great deal of the variability is lost when one moves from a 3- day
average to a 14-day average;'® valuable peaks and troughs in flow are Jost w;th the longer averaging
period. In the past, DFW has recommended a 3-day average with a 3-day lag'® and the feasibility of this
or a similar alternative should be evaluated in the SED.

The caps on flow proposed in the SED limit the benefits of high water years to aquatic life including the
flushing of gravels used for spawning, and the creation of nursery habitat for juveniles in floodplains.
These caps, which are ostensibly intended to protect against flooding, are set at the median unimpaired
flows in cach of the tributaries, which is a metric unrelated to flooding and well below the flood control
capacity.”? The caps are the equivalent of 31% of flood control capacity on Eh@ Stanislaus River, 23% of
capacity on the Tuolumne River and 33% of capacity on the Merced River.”' The State Board should
reevaluate the proposed caps because they allow for the delivery of less than 35% UF in the rivers at
times when there is no risk of flooding.

The State Board should consider allowing the water fmm some representative %eiacﬂon of high flow
events, to pass though the system as instream flows.” This will help restore some of the natural
amplitude of flow events and hydrogeomorphic conditions on the river that are essential for healthy
plant and animal populations. As currently proposed, the State Board’s approach to adaptive
management allows for the shifting of flows from one time period to another and would thereby allow
for the Coordinated Operations Group (COG) to send a pulse flow or storm event flow down the system.
However, such a small total volume of water is available for management during the February to June
period that the COG would not be able to generate a pulse flow of the magnitude recommended by DFW
for fall-run Chineok salmon while also reserving a sufficient flow amount to maintain reasonable
baseflows in the system for the remainder of the flow window.™

7 See BPA’s listing of several segments in the lower San Joaquin River and the Tuolumne, Merced and Stanislaus as impaired by

temperature per CWA §303(d), Final Decision Letter on California’s 2008-2010 §303(d) List of Impaired Waters issued OQctober 11, 2011

and avadlable st hitps/www ep oy reson@vater/radbeaifornin onl

* Grober, Les and Rich Satkowski, State Water Resources Control Board, presentation at a UC Davis Center for Aguatic Biology and
Aguiculture (CABA) Seminar, Jamuary 18, 2013, slides 2427
11}}iuia:f!c;iri,ma::ntmm:%,!,at;wwfgiiﬁg;‘fic:§mzft;’ﬁ!sw‘{£mn;ftkfﬁ:iMﬁiiéﬁﬁCA!ﬁiA Grober
Tpp 23

httpfwww winerbourds.ca.gov/walerrights/water_tssues/programs/bay_delta/bay_delta_plan/water_guality_control_planning/emmnts0208
LIT07 T Tedibblepdf

“ SED, Appendix €, pp. 5-4.

“SED, Appendix F, pp.F.1-32 indicates flows will bé capped at 2,500 ofs on the Stanislaus, 3.500 cfs on the Tuslumne and 2,000 ofs on
the Merced, yet SED, Fagum -3 and Table 6-3 indicate thai the California Department of Warer Resources helieves the fload capacity is

8 000 ofs on the Stanistaus, 15,000 ofs on the Tuolumne and 6,000 ¢fs on the Merced,

* Dahm. CHEf, University of New Mexico, presentation titled “Examples of Managed Flow Regimes - Possible Models for the Delia?” wt 5

UC Davis Center for Aquatic Biology and Aguiculiure {CABA) Seminar; Janvary 18, 2013, states that itds betterto “retain certain floods

at fill magninede and 1o eliminate otfiers entireély than to preserve all ormost floods ar diminivhed levels.”
hpfdeltacounelcnpovisited/de buldifles/dopuments/files/ CABA. Dabmond!

= See DFW testimony on 3/20/13.

ared Suthowskipdl
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The Independent Science Board for the Delta emphasized the importance of combining a percentage of
UF approach with other measures such as tributary-specific, minimal flow criteria.®* In their 2010 Flow
Criteria Report, DFW recommended criteria for the recovery of fall-ran Chinook salmon comprising
1,500 cfs at Vernalis (January to mid-June) in critical years, with increasing stepwise recommendations
reaching 6,314 cfs in wet years.™ These recommended baseflows from DFW are well above the
baseflow proposed by the State Board in the SED (1,000 cfs at Vernalis). As summarized in Chapter 3
of the SED, in critical and dry years, the flows proposed by the State Board do not meet the criteria
recommended by DFW?® nor flows recommended by FWS.” The State Board should re-evaluate the
proposed baseflow and ensure protection for aquatic life during critical and dry years.

5. The proposed percentage of UF is significantly lower than UF standards adopted elsewhere in
the United States and internationally.

Established scientists recommend implementing freshwater flow prescriptions for rivers and estuaries
that mimic the pattern of the natural hydrographs in order to protect aquatic species with life histories
adapted to such flow patterns.®® However, the flows proposed by the State Board under the UF
approach described in the SED are significantly lower than flow standards resulting from the use of the
UF approach elsewhere. Richter et. al.”” studied rivers in Florida, Michigan, Maine, and the European
Union and found that the cumulative allowable depletion of flows ranged from 6 - 20% year-round or in
low-flow months (the equivalent of 80-94% UF); and 20-35% in higher flow months (the equivalent of
635-80% UF). These scientists recommended the equivalent of no less than 90% UF to achieve a high-
level of ecological protection, and no less than 80% UF to achieve a moderate level of ecological
protection. They concluded that alterations below an 80% UF threshold “will likely result in moderate
1o major changes in natural structure and ecosystem functions.”

6. The State Board’s proposed flows fall short of recommended targets fo protect fall-ron
Chinook salmon ‘

In 2010, the State Board identified three flow criteria for the San Joaquin River at Vernalis for halting
declines and rebuilding fish populations.” These recommendations included a 60% UF (14-day
average; February through June), the existing Bay-Delta WQCP flow objective for October, and an
October pulse flow of 3,600 cfs (10-day minimum) to “provide adequate temperature and DO
conditions for adult salmon upstream migration, to reduce straying, improve gamete viability, and

H wWoridwide, research is indicating that the percent of impaived flow should be used togetherwith other eriterta, Variability in flow,
tributary-specific minimal critival flows (i.e., thresholds) and flow wargets need fierther consideration. In particular, the combined
imporiance of higher and move variable flows in the spring, and variables such s the timing of flows and the rate of change in flow, which
have been demeanstrated 1o provide important cues 1o fish and other wildlife, should be further evaluaied.” Delta Independent Science
Board May 22, 2012 fetter fo Les Grober, Re: Flow Criteria that use Precent of Unimpaired Flow

hiypidfwsew, waterboards.co poviwaterrighis/water_lssues/programs/bay. deltarbay_delia_plan/water_quality, control_planuing/docsiiterti_
a2 _delia_isb_response.pdl

*California Department of Fish and Game, November 23, 2010, Quantifisble Biological Objectives and Flow Criterin {or Aquanc and
Terrestrial Speciey of Concern Dependent on the Delia (CDFG Flow Criteria), p. 103

* SED, pp. 3-12 — 3-13 and Figure 3-2

T SED, pp. 3-18 — 320 and Figure 36

*$Mnior researchers involved in develpping ecologically proteciive flov prescriptions concur it mimicking the unimpaired
Ivdrogiaphic conditions of ¢ river is essential 1 protecting populations of native aguatic species and promoting naeral ecological
Sunctions™, (Sparks 1995; Walker et al. 1995; Richter et al. 1996; Poff et al. 1997; Tharme and King 1998; Bunn and Arthington 2002;
Richteret al. 2003; Tharme 2003; Poff et al, 2006, Poff et al. 2007; Brown and Bauer 2009}, SED. Appendix C, p, Hif

* Richter. B. D, Divis, M., Apse, C.. and Konrad, C. P, 2011 A presumptive standard for émvironmental flow protection. River Research
and Applications. DO 10100242, 15T huplellownetorg/dovaloads/documentsMichierdan 201 Lpd!

#2010 Flows Report, pp. 119-123
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improve olfactory homing fidelity.”" The first and last of these recommendations were identified as
“Class A, meaning there was more robust scientific information to support xgemf“ ¢ numeric criteria
than some other recommendations.

As m}‘i&d in #3 above, since the 35% UF proposed in the SED would be achieved in the tributaries but
not at Vernalis, the flow at Vernalis is expected to be lower.™ The flows proposed in the SED almost
halve the 60% UF that the State Board previously concluded was necessary to protect fall-run Chinook
salmon, do not incorporate the recommendation for “Class A” pulse flows in the fall, and do not achieve
DFW’s flow recommendations to protect fall-run Chinook salmon. i

FWS identified flow targets™ necessary to meet the doubling objective™ for fall-run Chinook salmon in
the Bay-Delta WQCP, The State Board did not analyze how frequently the 35% UF alternative in the
SED meets these flow targets; however, the 40% UF alternative (which has 14% more flow than the
proposed alternative) only meets these recommendations in 42% of modeled years. % In his external
peer review, Dr. Olden, raised the concern that “the rationale for examining 20-60% of unimpaired flow
as the only scenarios is questionable, and it needlessly limits a full investigation of the flows required 1o
achieve fish and wildlife beneficial use.”’ FWS recommended “thar a block of water should be
allocated in each of the tributaries to manage flows on a datly basis so that water temperatures do not
exceed 65F in the uppermost 5-mile reach between July | and mid October when the pulse flows
begin.”* The flows the State Board proposes also do not implement this latter recommendation as it
falls outside the selected time frame for the objective.

7. The State Board’s proposed flows do not protect all life stages of sensitive species.

The prapcmed narrative objective is written to protect “native migratory San Joagquin River fish
populations” yet the proposed 35% UF is inconsistent with the protection of the existing migratory fish
in the basin. The proposed flows are restricted to the February to June timeframe, and are currently
based upon the biological needs and certain life stages of only a single species, fall-run Chinook salmon.
The SED recognizes that other sensitive species, such as steelhead, and other life stages of fall-run
Chinook s&imi}n occupy the San Joaquin River watershed outside the proposed February to June
window.® For example, the SED states that fall-run Chinook salmon in the San Joaquin River

3i 2010 Flows Report, pp 121

* SED, Appendix C and F

¥ Please refer to DFWs testimony to the State Board on March 20, 2013

* United States Fish and Wildiife Service, Seprember 27, 2005, Recommended Streamflow Schedides To Meeét the AFRP Doubling Goal

in the San Joaguin River Basin (FWS 20053, pp. 27 available at:

hitpefwwew o waterboards.ca goviwatertights/water issues/programs/bay. delta/bay_delta_planfwater_gundity control_planning/docs/sirf_sp

?mnmﬁfrp_%()i;pdf '
“Water guality conditions shafl beé maintained, wgether with other measares in the watershed, sufficient 1o aolieve a doubling of natural

production of Chinook selmon from the average production of 1967-1991, consistent with the provisions of Stawe and federal law.” Bay-

Dielta WQCP, Table 3, pp. 14

* SED, Figure 3-6, page 3-20, graph shows the flows are met in 33 ouf of 79 modeled years.

T wGiven the choice of scenarios to report {20-60% of unimpaired flovw) is based on TRUNRDC analvsis sugpesting 5,000 ofs threshold for

salmon survival (p. 3-48) and thar =50% iy estimated 1w be needed ro-achieve doubling of salmon producion, implies hat the Technicad

Report is only considering potenvial flow schedules that may lead to salmon survival ar current Tow levels and not salmon recovery into the

Juture. Therefore, the rationale for examining 20-60% of wrimpaired flow as the mzl},} seenarivy is guestionably, and it nesdlessly limin ¢

Fill investigation of the flevws required 1w achieve fish and wildlife beneftcial nse.” . % of De. Jutian Olden’s Novermber 135, 2011 External

Peer Review of “Technical Report on the Seientific Basis for Alternative San Jonguin River Flow and Southiera Dielta Satinity Objectives.”

bt lveww o witerBoard o povisaier ssues/pruetamsfpeer reviewldocs sanionguin river How/olden prodl

EEWS 2005, pp. 14415

w &E’Dpp 7-14 - 718
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watershed migrate October thru December, and spawn betw&en November and January; and steelhead
rear in the watershed for one to three years before migrating.*

The SED clearly identifies the deficiencies in the timeframe of the proposed flows for steelhead when it
states that “although water temperatures for rearing steelhead would be improved in June, egpcmally in
the Tuolumne River, the benefits would likely be limited because the extent of suitable rearing habitat
would continue to be limited by late summer water temperatures.” Although the SED analyzed the
impact of proposed freshwater flows on ma.x;mum daily water temperatures, it did not analyze the
imp‘wi of the proposed alternative (35% UF).” However, the analysis for the 40% UF alternative (which
15 14% more flow than the pmgos,ﬁd alternative), shows that the temperature would exceed suboptimal
temperatures during six to nine months of an average year depending on location.” The SED also
concludes that lethal temperatures would be reached for salmon in September on the Stanislaus,
Tuclumne, and Merced Rivers; and in August, September, and October in the lower San Joaquin River
(in an average year under the 40% UF alternative).* The restricted time frame of the State Board’s
proposed flows means important life stages of sensitive species are not protected.

Flows provided for salmon during the spring rearing cycle could go to waste if salmon populations are
decimated by lethal temperatures in the fall as they migrate and spawn. By focusing on the spring
m«::mh*; EPA concurs with Dr. Olden’s conclusion that the State Board is not fully accounting for the

“range of ecologically-important flow events that occur over the entire year that are critical for salmon
persistence and sustained productivity.”*® The WSE model assumes that water diverters and dam -
operators will not modify their behavior July through January to compensate for the new flow
requirements, but experience indicates that this assumption is flawed. The State Board should analyze
the indirect impacts of the proposed alternative to flow and aquatic life during the remainder of the year.
Additionally, to safeguard against these indirect impacts, the State Board should provide adequate flows
on 4 year round basis to protect aquatic life in all their life stages.

8. The State Board should ensure proposed flows are protective of downstream waters,

The State Board is addressing downstream aquatic life uses in Phase 2 of the updates to the Bay-Delta
WQCP. Flow levels established during Phase 1 will influence the ability of the State to achieve Phase 2
goals. At this time, the State Board should consider the impact of proposed flows on downstream uses,
or create a provision for reconsidering flow levels established during Phase 1 so adjustments can be
made consistent with Phase 2 decisions.

The ability for salmonids to migrate past Vernalis, through the Delta to the ocean, and then return to
spawn is essential to achieving sustainable populations, and is expressed as a goal of the proposed
narrative objective.*® Most of the freshwater from the San Joaquin River is diverted either upstream of

“SED pp 7-14 - 7218

L SED, pp. 7-93

2 SED, Chapter 20

2 SED, pp. 795796

HEED pp. 795 - 7-55

W b sununary, although T agree that a fixed monthly pre*;rrzptmfz is noy useful given sparial and wmporal variorion i vewff (p. 3-523, the
Technical Report does not account Jor the range of ecologically: imporiant flow events that pceur over the entire year that are crivical Jor
sdlmon peesistence and sustadned productiviey,” p. T of Dr. Jullan Olden’s November 15, 2011 External Peer Review of “Technical Réport
on the Scientific Basis for Allernative $San Joaquin River Flow and Sopthern Delta Salinity Objectives.”

bt wvw swaterboards. cosoviwaler dssues/prosrams/peer_review/dots/sanioaguin river fowiolden prpd!

 Maintain Hovw conditions from the San Joaguin River Watershed 1o the Delta af Vernalis, together with other reasonably contrellable
ieasure iy the San Joaguin River Watershied, sufficient o support and mainaiv the natural production of viable native San Joaguin
River watershed fish populations migrating through the Delte. ™ Emphiasis added, SED Appendix K, pp. 1
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the study area for Phase 1, or as it enters the Delta, and this creates a condition whereby almost 40
kilometers of San Joaquin River channels contain water primarily from the Sacramento River in almost
all months of almost all years.”” This discontinuity between the San Joaguin River and the Pacific
Ocean adversely affects the migratory ability of salmon and steelhead due to the absence of physical and
chemical cues.” Increased flows are needed in the San Joaquin River basin to overcome this
discontinuity, and if the problem cannot be adequately addressed now in Phase 1, then it should be

revisited in Phase 2.

Similarly, the SED does not analyze the effects of the proposed flows and salinity objectives on
achieving existing objectives in impaired downstream river segments, e.g., attaining the dissolved
oxygen objective in Old and Middle Rivers and meeting the load allocations in the Lower San Joaquin
River Dissolved Oxygen Total Maximum Daily Load (TMDL)" through which salmon must pass.
Recent provisional data from the Stockton Deep Water Ship Channel, in the lower San Joaguin River,
indicates that dissolved oxygen problems can arise in the fall at flows below 2,600 cfs.® The State
Board should carefully analyze the recommendation for baseflows of 1,000 cfs at Vernalis and its
impact on meeting the dissolved oxygen objective in downstream waters.

9. The State Board should analyze the potential impacts of relaxing the salinity objective on Delta
hydrodynamics

The proposed seasonal salinity numerical objectives at four compliance locations in the southern Delta
would change an existing objective of 0.7 and 1.0 deciSiemens per meter (dS/m) as a 30-day running
average depending on the season, to 1.0 (dS/m) during all months of the year. The SED discounts,
without significant analysis, the possibility that allowing salinity concentrations to rise in the southern
Delta would have associated indirect impacts on instream temperatures and pollutant concentrations.”’
However, under current conditions waters are sometimes released by the U.S. Bureau of Reclamation to
achieve the existing salinity objective and any change in this objective would therefore, ultimately
impact flows, temperature, and pollutant concentrations in the south Delta. The SED should analyze
these impacts; particularly the challenge of attaining the dissolved oxygen objective in Old and Middle
Rivers and in the Stockton Deep Water Ship Channel; achieving adequate temperatures for salmonid
migration; and managing the concentration and transport of selenium through the system.

4 Flewnor, William et al., Febraary 15, 2010, On developing prescriptions for freshwater flows to sustain desirable fishes in the
Sacramento-Sun Joanuin delta, available at hipd/watershedscdavis sduw/ndBMovie Fish Flows tor the Dol 15 eh2010 odf

# NMuarston et al. December 2012, Delta Flow Factors Influencing Stray Rates of Escaping Adult San Joaguin River Fall-run Chinook
Salmon (Grcorfivachns rshowytscha, San Francisco Estuary and Watershed Science, 1004} Available al

It Hescholirsiop sre/ucfie il Blabnt, see also 2010 Flows Report pp. 55-56

* Central Valley Regional Water Quality Control Board's San Joaguin River Dissolved Oxygen TMDPL was approved by US BEPA on
Februury 27, 2007 and can be found at:

hrphwwes waterboards co sowrwaehS iwater pssnes/tmdleeriryl vallev proecisglsan joagun oxveenfindey shunl

*EPA compared the daily mintmum dissoived oxygen at the Department of Water Resource's Stockton Deep Water Ship Channel
monitoring station 1 meter below the surface located at Rough and Ready Island available herer blfp/odecowatercs sovicei-
progsigusrslsEsdn

with the net flow data at USGS” Garwood Bridge Station available at;

Wpffeaierdapuses sovipwaddyich 721 =onkformaeall delpuli®&beain dute=2000- 00008 end  dates2000-00

J2&ste po=11 0GB & relerred modulessw

Looking st data from 2007-2012; afier the City of Stockion installed 4 nitrification system at their wastewater treatment plan, EPA
concludes that excursions below the & /L criteria occur in September-November when flows are below 2,600 efi.

* SED, Chapter §
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10. The State Board should clarify the adaptive management framework and broaden the range of
unimpaired flows.

The 25-45% UF range for adaptive management is too restrictive to achieve protections for aquatic life
in all water year types. In critical years, FWS recommended 76%, 86%, and 97% UF for the Tuolumne,
Merced and Stanislaus Rivers, respectively, to achieve the existing Bay-Delta WQCP salmon doubling
objective.”™ The range as currently proposed in the SED does not allow the flexibility to protect sensitive
species during critical years

EPA supports adaptive management and believes it to be a promising concept. However, in practice, the
methodology for effective adaptive management has often fallen short. In part this shortcoming can be
traced to inadequate application and design.” To be effective, the State Board should provide more
detail on the annual and long-term adaptive management described in Appendix K. This should include
clearly defining the resource objectives, the roles of the Implementation Workgroup and COG, the
structure and function of the decision-making process, and the specific criteria that will be used to
trigger management actions. The flexibility of these groups should be constrained so as not to
undermine the proposed objective, and the decision-making structure should clarify the State Board’s
authority to avoid any appearance of transferring authority to a third party. The State Board should
coordinate and integrate the adaptive management program developed in this Bay-Delta WQUCP update
with ongoing monitoring efforts such as the long-established Interagency Ecological Program (1IEP) and
the emerging Delta Regional Monitoring Program.

Thank you for this opportunity to review and comment on the SED for San Joaquin River Flows and

Southern Delta Water Quality. We look forward to working with the State Board as it completes its
review and revises and implements the Bay-Delta WQCP.

Sincerely,

Tim Vendlinski
Bay Delta Program Manager
Water Division

Ce:
Mark Gowdy, State Water Resources Control Board
Larry Lindsay, State Water Resources Control Board

ZPWS 2003, pp. 27

S wfyespite examples of the potential of an adaptive approach, contemparary examples of successful implementation are meager. I many
ways, this seems pavadosical. On the one hand, adaptive management offers o compelling framework; Le., learn from whist you do dnid
change peactives avcordingly, Yer, the literature and experience reveal a consistent conclusion: while adapiive management night be full
af promise, generally it has fallen short on delivery, This dilemma is widely recognized {Halbert 1993, McLuin and Lee 1996, Roe 1996,
Stankey and Shindler 1997, Walters 1997}, leading Lee {1999: 1) io conclude *aduptive manggement has beer more influential, so far, ay
an idea than as o praciical means of gaiting insight into the behavior of ecosystems willized and inhabited by lnumans.” p. 7 in Aduptive
Mansgement of Natural Resources: Theory, Conceprs, and Management Institutions available at

hipdhwww ds fedus/ons/pubsionw,_piebS4 pdlk
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INTRODUCTION

The consensus diagnosis for the Delta estuary is dire. The California Environmental
Water Caucus prescribes more river flows and reduced fresh water exports to help the Delta
recover. The EWC’s plan demonstrates how water supply reliability can be improved while
reducing exports from the Bay Delta Estuary. Many of our recommendations have been
presented to the Delta Stewardship Council as part of Alternative 2 for the Delta Plan. We have
now packaged this series of related actions into a single alternative for evaluation in any future
NEPA or CEQA evaluations, or by the State Water Resources Control Board. The actions are
largely based on the EWC report California Water Solutions Now, (www.ewccalifornia.org),
which can be referenced for supporting details. This package of actions (“The RX Plan”
represents the EWC alternative to the BDCP.

The RX Plan includes a unique combination of actions that will open the discussion for
alternatives to the currently failed policies which continuously attempt to use water as though it
were a limitless resource. The RX Plan is about far more than just reduced exports. The
uniqueness of this Plan is that while it will reduce the quantity of water exported from the Bay
Delta Estuary, in order to protect the health of the Estuary’s habitat and fisheries with increased
inflows and outflows, it also contains actions that will reduce the demand for water and increase
supplies for exporters south of the Delta in order to compensate for the reduced south-of-Delta
exports. Itisthe only extant plan that will modernize existing facilities in the Bay-Delta with
improved fish screens at the South Delta, levees reinforced above the PL84-99 standard, and
significantly increased flows in order to recover habitat and fish stocks, while avoiding the huge
infrastructure costs of tunnels under the Delta. It will also provide increased self-reliance for
south-of-Delta water users through inter-regional water transfers and south of Delta groundwater
storage. The reinforced levees will provide increased reliability of the water supplies through the
Delta. And it will accomplish the legislated goals of Estuary restoration and water reliability for
billions of dollars less than currently contemplated plans.

California is in the grip of a water crisis of our own making. Like all problems that
humans create, we have the potential to use the crisis as an opportunity to make positive and
long-lasting changes in water management. The crisis is not a water shortage — California has
already developed sufficient water supplies to take us well into this century — the real crisis is
that this supply is not used efficiently or equitably for all Californians, nor is it used wisely to
sustain the ecosystems that support us.

The opportunity — and the basis for our positive vision — is that economically and
technologically feasible measures are readily available to provide the water needed for our
future. Our vision includes providing clean water for families to drink, providing water to
improve the environmental health of our once-magnificent rivers, recovering our fisheries from
the edges of extinction, fostering healthy commercial and recreational fisheries and a thriving
agricultural industry, ensuring that all California communities have access to safe and affordable

ENVIRONMENTAL WATER CUCUS
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drinking water, and contributing significantly to the state’s largest industries: recreation and
.12
tourism.

We need to make significant changes in our water management practices in order to
provide the favorable outcomes that we describe in this report. These changes are based on the
following Principles for a Comprehensive California Water Policy, developed by the Planning
and Conservation League and the Environmental Justice Coalition for Water to guide California
water policy reform.”> They instruct that:

1. California must respect and adjust to meet the natural limits of its waters and waterways,
including the limits imposed by climate change.

2. Every Californian has a right to safe, sufficient, affordable, and accessible drinking water.

3. California’s ecosystems and the life they support have a right to clean water and to exist
and thrive, for their own benefit and the benefit of future generations.

4. California must maximize environmentally sustainable local water self-sufficiency in all
areas of the State, especially in the face of climate change.

5. The quality and health of California’s water must be protected and enhanced through full
implementation and enforcement of existing water quality, environmental, and land use
regulations and other actions, and through new or more rigorous regulations and actions
as needed.

6. All Californians must have immediate and ready access to information and the decision-
making processes for water.

7. California must institute sustainable and equitable funding to ensure cost-effective water
reliability and water quality solutions for the state where “cost-effective” includes
environmental and social costs.

8. Groundwater and surface water management must be integrated, and water quality and
quantity must be addressed on a watershed basis.

9. California’s actions on water must respect the needs and interests of California Tribes,
including those unrecognized Tribes in the State.

10. California must overhaul its existing, piecemeal water rights policies, which already
over-allocate existing water and distribute rights without regard to equity.

A major influencing factor in future California water solutions will be the impact of
global climate change. Based on the scientific information available, the natural limits of our
water supply will become more obvious, the economics of water policies will change
significantly, and our ability to provide sustainable water solutions for all Californians will
become more challenging. Unless we manage our water more efficiently and account for the
current and future effects of global climate change, the costs of providing reliable water to all
users will overwhelm our ability to provide it.

! California’s Rivers A Public Trust Report. Prepared for the State Lands Commission. 1993. P. 47.
http//'www.slc.ca.gov/Reports/CA_Rivers Rpthtml

California Travel and Tourism Commission. California Travel impacts by County. 2008 Preliminary State Estimates. Total direct travel
spending alone was $96.7 billion in 2008. ES-2. htip://tourism.visitcalifornia.com/media/uploads/files/editor/R esearch/C Almp08pfinal.pdf.

3Aquafomi: the California Water News Blog of the Water Education Foundation. http://aquafornia.com/archives/8374.
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In addition to the commonly accepted NEPA and CEQA requirements for any Delta
Estuary plan, there are five fundamental criteria that any plan for recovering the health of the
Bay Delta Estuary and fish species must successfully meet. Those criteria are:

1. A water availability analysis must be conducted to align water needs with availability.

2. A benefit/cost analysis must be conducted to determine economic desirability of any
plan.

3. Public trust and sociological values must be balanced against the value of water exports.

4. Existing water quality regulations must be enforced in order to recover the Estuary.

5. The plan must meet the NCCP recovery standard for fish species.

All of the current and past plans for the Delta Estuary have failed, partly because the
responsible state and federal authorities have refused to apply or to test their projects with these
above criteria. The EWC would welcome this Responsible Exports Plan being judged by these
pragmatic and acceptable criteria.

ENVIRONMENTAL WATER CUCUS
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PREFACE

There are several overarching issues that run through all our efforts to develop
sustainable, effective, and equitable water policies. They are: climate change, periodic drought,
environmental justice, the preservation of cultural traditions by Native Americans, the
precautionary principle, and population pressures. They are covered in this preface to avoid
repetition in each of the individual actions described below.

Climate Change. Climate models indicate that climate change is already affecting our ability to
meet all or most of the goals enumerated in this report and must be integrated into the
implementation of the recommendations. The main considerations are:

e More precipitation will fall as rain rather than snow and will result in earlier runoff than
in the past.”

e Less snow will mean that the current springtime melt and runoff will be reduced in
volume.

e Overall, average precipitation and river flow are expected to decrease. A recent paper in
Frontiers in Ecology and the Environment ° predicts that the average Sacramento River
flow will decrease by about 20 percent by the 2050s.

e Precipitation patterns are expected to become more erratic including both prolonged
periods of drought and greater risks of flooding.

e Sea level rise will impact flows and operations within the Delta, endanger fragile Delta
levees, and increase the salinity concentration of Suisun Bay and the Delta, as well as
increase the salinity concentrations of some coastal groundwater aquifers.

These changing conditions could affect all aspects of water resource management,
including design and operational assumptions about resource supplies, system demands,
performance requirements, and operational constraints. To address these challenges, we must
enhance the resiliency of natural systems and improve the reliability and flexibility of the water
management systems. Specific recommendations are proposed as part of this document.

Periodic Drought. Drought is a consistent and recurrent part of California’s climate. Multiple-
year droughts have occurred three times during the last four decades.® In creating a statewide
drought water “bank,” there is a clear need for a long-term version of a drought water bank.
California’s experience of multiple-year droughts should force state and local water and land use
authorities to recognize the recurrence of drought periods and to put more effective uses of water

# National Wildlife Federation and the Planning and Conservation League Foundation. On the Edge: Protecting California’s Fish and Waterfowl
from Global Warming. 10-11. www.pcl.org/projects/globalwarming.html.

3 Margaret A Palmer, Catherine A Reidy Liermann, Christer Nilsson, Martina Florke, Joseph Alcamo, P Sam Lake, Nick Bond (2008) Climate
change and the world's river basins: anticipating management options. Frontiers in Ecology and the Environment: Vol. 6, No. 2, pp. 81-89.

¢ California Drought Update. May 29, 2009. P.5. http.//www.water.ca.gov/drought/docs/drought_update.pdf.
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in place permanently. The Governor’s current policy on water conservation’ should be
mandatory for all water districts and become a permanent part of water policy, rather than a
response to current dry conditions. Only by educating the public, recognizing limits, and
learning to use the water we do have more efficiently can Californians expect to handle future
drought conditions reasonably. '

Environmental Justice. It is imperative that water policies and practices are designed to avoid
compounding existing or creating new disproportionately adverse effects on low income
Californians and communities of color. Conversely, water policies and practices must anticipate
and prepare for anticipated disproportionately adverse effects and to provide equitable benefits to
these communities, particularly those afflicted by persistent poverty and which have been
neglected historically. For example, water moving south through the California Aqueduct and the
Delta Mendota Canal flow past small valley towns that lack adequate or healthy water supplies.
We know that under conditions of climate change and drought, catastrophic environmental
changes will occur in California. Environmental justice requires that water policies and practices
designed to account for climate change and drought include a special focus on preventing
catastrophic environmental or economic impacts on environmental justice communities. Other,
specific environmental justice water issues include:

e Access to safe, affordable water for basic human needs.

e Access to sufficient wastewater infrastructure that protects water quality and prevents
overflows and other public health threats.

e Restoration of water quality so that environmental justice communities can safely feed
their families the fish they catch in local waters to supplement their families’ diets.

e Equitable access to water resources for recreation.

e Equitable access to statewide planning and funding to ensure that in addition to safe
affordable water, and wastewater services, environmental justice communities benefit
equitably from improved conservation, water recycling and other future water
innovations that improve efficiency and water quality.

e Mitigation of negative impacts from the inevitable reallocation of a portion of the water
currently used in agriculture — the state’s biggest water use sector — to water for cities and
the environment. Reallocation will reduce irrigated acreage, the number of farm-related
jobs, and local tax revenues.

e Mitigation of third party impacts, including impacts on farm workers, associated with
land conversion.

e Ideally, mitigation will be based on a comprehensive plan to transition local rural
economies to new industries such as solar farms and other clean energy business models
and provide the necessary job training and policies necessary to enable environmental
justice community members to achieve the transition.

e Protection from the impacts of floods and levee breaks, including provisions for
emergency and long-term assistance to renters displaced by floodwaters.

7 20x2020 Water Conservation Plan DRAFT, April 30, 2009. Executive Summary.
http://www swrcb.ca.cov/water issues/hot topics/20x2020/index shtml.
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Native American Traditions. Many of California's Historical Tribes have a deep and intrinsic
relationship with California's rivers, lakes, streams and springs. This relationship goes to the
very core of their origin, cultural, and spiritual beliefs. Many of the Tribes consider the fish that
reside in these waters as gifts from their creator, and the fish are necessary to the continued
survival of their people and their cultural and spiritual beliefs. Historically, California's water
policy has failed to recognize the importance of the needs of one of its greatest natural and
cultural resources - its Historical Tribes - and has only sought to manage water for economic
gain. California water policies and practices must change to provide sufficient water to support
fisheries and their habitats for both cultural and economic sustainability, and provide for the
restoration of and access to those fisheries for its Native Peoples.

The Precautionary Principle. The Precautionary Principle states that: “Where there is scientific
evidence that serious harm might result from a proposed action but there is no certainty that it
will, the precautionary principle requires that in such situations action be taken to avoid or
mitigate the potential harm, even before there is scientific proof that it will occur.”® Numerous
actions recommended in this report fit that criteria and the precautionary principle is therefore
implicit throughout the report recommendations.

Population Pressures. California’s human population is expected to continue to increase from
the current population of more than 37 million to 49 million by 2030 and 59 million by 2050.° In
2008, 75 percent of the population growth came from natural growth (births) and 25 percent
came from immigration, both foreign and interstate. In each of the data sources utilized in this
report, population increases have been factored into the conclusions, unless otherwise noted.

A. 1. Schafer, S. Beder. Role of the precautionary principle in water recycling. University of Wollongong. 2006. 1.1.

? California Department of Finance, Demographic Research Unit. 2009. Table 1.
I ://.of.ca<ovealch/exor )i/ros/riectis. n
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THE EWC RESPONSIBLE EXPORTS PLAN ACTIONS
The main actions included in The Plan are underlined and described below:

1. Reduce Exports To No More Than 3MAF In All Years. In Keeping With SWRCB
-Flows Criteria.

Numerous scientific and legal investigations have identified Delta export pumping by the
state and federal projects as one of the primary causes of the decline of the health of the Delta
estuary and its fish. They include the California Fish and Game Commission’s 2009 listing of
longfin smelt under the Endangered Species Act; the US Fish and Wildlife Service’s 2008
Biological Opinion for Delta smelt; the National Marine Service June 4, 2009 Biological
Opinion on Central Valley Project (CVP) and State Water Project (SWP) Operations, the State
Water Resources Control Board’s Bay-Delta Water Quality Control Plan and Water Rights
Decision 1641; the CALFED Bay-Delta Program’s 2000 Ecosystem Restoration Program Plan;
and the Central Valley Project Improvement Act’s Anadromous Fish Restoration Program.

The guidelines of the Fish and Wildlife Service’s Biological Opinion require reduced
pumping in order to minimize reverse flows and the resultant fish kills during times of the year
when Delta Smelt are spawning and the young larvae and juveniles are present.

The long-term decline of the Delta smelt coincides with large increases in freshwater
exports out of the Delta by the state and federally operated water projects, (Figure 1).
CALFED’s Ecosystem Restoration Program reminds us that “the more water left in the system
(i.e., that which flows through the Delta into Suisun Bay and eventually the ocean), the greater
%1@ health of the estuary overall; there is no such thing as ‘too much water’ for the environment.”

The main input to the Delta — the Sacramento River, which provides 70 percent of Delta
inflow in average years'' — does not provide sufficient water for all the present claimants except
in wet years, and climate change is expected to decrease flows in the future. The system cannot
provide full delivery of water to the most junior CVP and SWP contract holders in most years.
Recent court-ordered water export limits that protect endangered fish species, the continuously
deteriorating Delta earthen levees and the potential adverse effects of climate change on water
supplies combine to make Delta water supply reliability a roll of the dice.

10 CALFED Ecosystem Restoration Program. 2008. Stage 2 Implementation Draft. P. 23.
http//www delta.dfg.ca.gov/erp/reports_docs.asp

i Delta Vision Final Report. 2008. State of California Resources Agency. P. 41,
http://deltavision.ca.gov/BlueR ibbonTaskForce/FinalVision/Delta_Vision Final.pdf .
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According to the recent National Marine Services Biological Opinion, the proposed
actions by the CVP and SWP to increase export levels will exacerbate problems in the Delta.'?
We do not believe that the water exporters’ goals of maintaining or increasing Delta exports are
attainable; neither are the junior water rights holders’ expectations that they should have a full
contracted water supply each year, especially in view of the collapse of the Delta’s fisheries and

the impacts of climate change.

Figure 1

Historic Delta Exports and Estuarine Fish Populations
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Source: Environmental Defense Fund.? Original source is California Data Exchange Center

and California Department of Fish & Game - Midwater Trawl Data

Strategic alternatives to the recent high levels of Delta water exports should now be the
highest priority considerations for the state’s water planning — especially in tandem with

aggressive water use efficiency measures. The two are closely linked.

Over time, annual Delta outflows have been reduced on average by one half,'* with
associated declines in native fish abundance. Export pumping from the Delta is a major cause of
reduced outflows, but not the only one. Diversions for CVP contractors upstream of the Delta,

12 National Marine Fisheries Service, Southwest Region. June 4, 2009. Biological Opinion And Conference Opinion On The Long-Term

Operations Of The Central Valley Project And State Water Project. Page 629.

http://swr.ucsd.eduw/ocap/NMFS_Biological_and_Conference_Opinion_on_the_Long-Term_Operations of the CVP_and_SWP.pdf.
' Environmental Defense Fund. 2008. Finding the Balance. P. 3. http://www.edf.org/documents/8093_CA_Finding_Balance 2008.pdf

14 CALFED Ecosystem Restoration Program. 2008. Stage 2 Implementation Draft. P.21.
/iwww.delta.dfg v/
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combined with “non-project” (that is, non-federal, non-state) diversions, account for a significant
portion of the reduction in outflow. In fact, 31 percent of upstream water is diverted annually
before reaching the Delta." In the 1990s, under the threat of federal intervention, California
increased the required outflow to the Bay, but not enough to restore the Delta ecosystem or
prevent further declines. '

Over the years, a number of processes have identified the need to dramatically improve
outflows in order to recover listed species to a sustainable level and restore ecosystems in the
Bay-Delta. From 1988, when the State Water Resources Control Board (SWRCB) proposed —
but withdrew without public discussion — standards that would have required an average increase
in outflow of 1.5 million acre-feet over the lower diversion levels of the period before the late
1980s, to 2009, when the California Legislature adopted a new policy of reducing reliance on the
Delta for water supply uses, the need for greater outflow and reduced exports has been
acknowledged — but not achieved. In 2010, the State Board is required to develop flow criteria
that will fully protect public trust resources in the Delta. In all these years, no information has
been developed that would contradict the Board’s 1992 draft finding that maximum Delta
pumping in wet years should not exceed 2.65 million acre-feet in order to provide the necessary
outflows to protect fish and the Bay-Delta ecosystems.'® The rebuttable presumption, consistent
with the evidence of the last two decades and with the new state policy to reduce Delta water
supply reliance, is that a total export number of no more than 3 million acre-feet in all water year
types is prudent. The EWC organizations believe that a number at or near this level should now
be used by the state and federal governments in planning and permitting future Delta export
operations — with or without a Peripheral Canal — in order to promote the recovery of the Delta’s
ecology and its fishery resources and to provide healthy Delta outflows to San Pablo and San
Francisco Bays.

The Delta Flows Criteria promulgated by the State Water Resources Control Board
(SWRCB) clearly indicates that the state has reached — and exceeded — the amount of water that
can responsibly be diverted from the Bay Delta and Estuary. As a result, this plan anticipates
future limitations on Delta exports below the level of the 2000-2007 time periods in its plan to
meet Delta ecosystem restoration goals. The recent PPIC report reinforces this: “given the
extreme environmental degradation of this region, water users must be prepared to take less water
from the Delta, at least until endangered fish populations recover.”

As indicated in the recent SWRCB report,'” in order to preserve the attributes of a natural
variable system to which native fish species are adapted, many of the criteria developed by the
State Water Board are crafted as percentages of natural or unimpaired flows. These criteria
include:

13 CALFED Ecosystem Restoration Program. 2008. Stage 2 Implementation Draft. P, 20.
http://www.delta.dfg.ca.gov/erp/reports_docs.asp

16 California Department of Fish and Game. 1992. Testimony on the Sacramento-San Joaquin Estuary to SWRCB Hearings on Bay Delta
Water Quality Hearings. Page 11.

State Water Resources Control Board and California Environmental Protection Agency. DRAFT Development of Flow Criteria for the

Sacramento-San Joaquin Delta Ecosystem. July 2010. Pp. 5.
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75% of unimpaired Delta outflow from January through June;
75% of unimpaired Sacramento River inflow from November through June;
60% of unimpaired San Joaquin River inflow from February through June.

@
This compares with the historic flows over the last 18 to 22 years, which have been:
e About 50% on average from April through June for Sacramento River inflows;
e Approximately 30% in drier years to almost 100% of unimpaired flows in wetter
years for Delta outflows;
e Approximately 20% in drier years to almost 50% in wetter years for San Joaquin
River inflows.

In 2014, the State Board is required to develop flow criteria that will fully protect public
trust resources in the Delta and Estuary. In all the years since 1988, no information has been
developed that would contradict the Board’s 1992 draft finding that maximum Delta pumping in
wet years should not exceed 2.65 million acre-feet in order to provide the necessary outflows to
protect fish and the Bay-Delta and Estuary ecosystems. The rebuttable presumption, consistent
with the evidence of the last two decades and with the new state policy to reduce Delta water
supply reliance, is that a total export number of no more than 3 million acre-feet in all water year
types, except for drought years, is prudent.

The current approach of managing the Delta for water supply will almost certainly lead to
intense pressures to make increased exports the major goal of a Peripheral Canal or tunnel while
the health of the Delta and Estuary will be a lower priority. One of the main objectives of this
Responsible Exports Plan is to decrease the physical vulnerability and increase the predictability
of Delta supplies, not to increase average annual Delta exports. The current fallacy of the BDCP
to increase exports while somehow recovering fish species and ecosystems leads directly to a
warped scientific program as pointed out by The Bay Institute in their recent Briefing Paper on
the BDCP Effects Analysis."

Recent letters from the EPA and the Bureau of Reclamation indicate that the EPA
believes that the (BDCP) EIS/EIR will need to include a significant analysis of alternatives
reflecting reduced Delta inflow and reduced exports'® and that a significant increase in exports
out of the Delta is inconsistent with recent state legislation (to reduce reliance on the Delta). *°

Changing the infrastructure will not solve the problem of a shrinking Delta water supply.
A vigorous debate is now underway over whether a new isolated conveyance facility to move
water around or under the Delta should be constructed — a revised version of the Peripheral
Canal. Even those who support a new facility (and dual conveyance) as a solution to improve

"8 The Bay Institute and Defenders of Wildlife. The BDCP Effects Analysis, Briefing Paper. February 2012.
http://www .bay.org/assets/BDCP%20EA%20Briefing%20Paper%2022912 pdf

1 http://www.epa.gov/region9/water/watershed/stbaydelta/pdf/EPA_Comments BDCP_3rdNO_051409.pdf
> http://www epa gov/regiond/water/watershed/sfbay-delta/pdf/FpaR 9CommentsBdepPurpStmt6-10-2010 pdf
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environmental conditions and water supply reliability, including the Public Policy Institute,”! the
Delta Vision Blue Ribbon Task Force, and some environmental groups, do not believe that
constructing this new facility will generate any new water. Whether or not a new conveyance
facility is approved and built, the inexorable trend will be for the reliability of north-to-south
water transfers through or around the Delta to decline, and for water users who currently rely on
Delta exports to seek alternative sources of supply and to increase their conservation and reuse of
that supply.

According to the Bay Delta Conservation Plan,” the version of the Peripheral Canal now
under consideration would have the capacity to export 9,000 to 15,000 cubic feet of water per
second (112,000 gallons per second) from a series of three to five massive intake structures on
the Sacramento River north of the Delta. This almost exactly matches the existing capacity of the
combined state and federal pumps. The current approach of managing the Delta for water supply
will almost certainly lead to intense pressures to make increased exports the major goal of a
Peripheral Canal while the health of the Delta will be a lower priority.

Reduced dependence on the Delta by south-of-Delta water users would also obviate the
need for new conveyance around or under the Delta (a Peripheral Canal or tunnel) and new
surface storage reservoirs, avoiding costs of perhaps tens of billions of dollars for taxpayers and
the potential for stranded assets resulting from climate change and sea level rise in the Bay-Delta
and Estuary. This reorientation will undoubtedly require some south-of-Delta infrastructure
enhancements, but not nearly to the magnitude of costs for a Peripheral Canal or tunnels and a
new reservoir north of the Delta.

Climate change projections indicate that over the longer term global warming will reduce
the total amount of precipitation, including significant reductions in Sacramento River water.
There is no indication that this has been factored into present plans, and it is possible that new
conveyance for Sacramento River water may become a stranded asset.

Implementation and Funding. Implementation (and funding, if necessary) for the level of
reduced exports will depend on the results of the State Water Resources Control Board hearings
on Delta flows, which are scheduled to be completed during 2014. Subsequent to those hearings,
implementation and funding plans will most likely fall within the purview of the state legislature.

! public Policy Institute of California. 2008. Comparing Futures for the Sacramento-San Joaquin Delta. P. 123-124.
http://www.ppic.org/content/pubs/report/R_T708EHR.pdf

2 Bay Development Conservation Plan.
http://www.baydeltaconservationplan.com/CurrentDocumentsLibrary/Chapter 3 Conservation Strategy Combined
_v2.pdf
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2. Expand Statewide Water Efficiency And Demand Reduction Pregrams Bevond The
Current 20/20 Prosram And Maximize Regional Self-Sufficiency In Accordance With
The 2009 Delta Reform Act.

California has developed huge amounts of water for our cities and farms. Urban users
consume 8.7 million acre-feet of water, and agriculture uses 34 million acre-feet in a typical
year. (An acre-foot of water is the volume of water required to cover one acre of surface area to a
depth of one foot, which is 325,900 gallons.) California has 1,400 major reservoirs with a
combined storage capacity of 40 million acre-feet, thousands of miles of canals and enormous
energy-consuming pumps to move the water around the state.

Despite all this abundance, there are fears of monumental water shortages, amplified by
periodic drought conditions and climate change. One-third of water years in California since
1906 are considered “dry or critical” by the California Department of Water Resources; since
1960, dry or critical years have occurred 37 percent of the time, the increased frequency
probably reflecting effects of our warming climate.” The worst and longest modern droughts
have occurred since 1976. Farmers are concerned that they will be driven out of business for
lack of water. In response, politicians want to build more major dams and canals to store and
move more water at a time when climate change will most likely make less water available.
More than 90 percent of our rivers have already been diverted for our use and publicly
subsidized farm water has created an insatiable appetite for more. In view of the critical nature
of water supply, irrigating water-intensive crops and drainage-impaired lands with huge amounts
of water hardly fits a 21* century definition of the “beneficial and reasonable use” criteria called
for in state law.

Recommendations made by the Environmental Water Caucus to the Delta Stewardship
Council included an aggressive urban water conservation and efficiency program — more
aggressive and of longer duration than the 20/20 program — and included both urban and
agricultural users as a necessary component for reducing reliance on the Delta and achieving the
water supply reliability goals for south-of-Delta users. A more aggressive conservation program
also supports the goal of the reduced exports level of this alternative. We intend to continue our
advocacy for this type of program with the Delta Stewardship Council.

Overwhelming evidence shows that a suite of aggressive conservation and water
efficiency actions will reduce overall demand and provide cost effective increases in available
and reliable water supply. These measures will handle California’s water needs well into the
foreseeable future and will do so at far less financial and environmental cost than constructing
more storage dams and reservoirs. This conclusion is reinforced by the current State Water Plan
(Bulletin 160-09), by the Bay Institute’s “Collateral Damage” report, and by actual experience in
urban areas and farms.

2 California Data Exchange Center “WSIHIST,” Department of Water Resources.
http ://cc.aer.c.o/cgi-giodir/shis
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Southern California, with its huge urban populations, can provide the major conservation
impetus for water savings and demand reduction, as highlighted by the “Where Will We Get the
Water?” report produced by the Los Angeles Economic Development Corporation. ** This report
shows a potential savings and demand reduction combination of approximately 1,700,000
million acre feet. These are potential savings that can be achieved through three main measures:
urban conservation, recycling, and storm water capture. The potential recycling savings are
larger with more investment in recycling facilities and potential future regulations related to
outdoor urban usage. Southern California should clearly be the main focus for urban
conservation measures.

These water efficiency and water use reduction actions are:

e Urban Water Conservation — including installing low-flow toilets and showerheads, high-
efficiency clothes washers, retrofit-on-resale programs, rainwater harvest, weather-based
irrigation controllers, reducing water for landscaping via drip and xeriscape, more
efficient commercial and industrial cooling equipment, and tiered price structures.”
According to the 2009 State Water Plan, total urban water demand can be reduced by 2.1
million acre-feet with these measures.”® The referenced Los Angeles Economic
Development Corporation report found that in Los Angeles, Orange, San Bernardino, San
Diego, Riverside and Ventura counties, “urban water conservation could have an impact
equivalent to adding more than 1 million acre-feet of water to the regional supply” (about
25 percent of current annual use). The same LAEDC report shows that urban
conservation is by far the most economical approach, at $210 per acre-foot, and
especially compared with new surface storage at $760 to $1,400 per acre-foot.

e Urban Conservation Rate Structures — including the establishment of mandatory rate
structures within the Urban Best Management Practices that strongly penalize excessive
use and reward low water usage customers with lower rates, with the lowest being a
lifeline rate to provide water for low income and low-water-using ratepayers. The savings
that result from pricing policies are included in the 2.1 million acre-feet reduction cited
above.

e Agricultural Water Conservation — including the continuing trend towards use of drip,
micro sprinklers and similar higher technology irrigation, reduced deficit irrigation,

~transition to less water-intensive crops, reduced overall farmland acreage, elimination of
the irrigation of polluted farmland, and tiered price structures. Conservation measures
also include the elimination of indirect water subsidies provided to agriculture for Central
Valley Project (CVP) water, which will drive some of the efficiencies shown in Figure 1.

24

Los Angeles County Economic Development Corporation (LAEDC). 2008. Where Will We Get the Water? Assessing Southern
California’s Future Water Strategies. P 6. http://www .laedc.org/consulting/projects/2008 _SoCalWaterStrategies.pdf.

A detailed treatment of urban water conservation is contained in Waste Not, Want Not: The Potential for Urban Water
Conservation in California, by the Pacific Institute. http://www.pacinst.org/reports/urban_usage/waste_not_want_not_full report.pdf.
26 .. . e .

California Department of Water Resources. Update 2009. California Water Plan Update. Bulletin 160-09. V-2, P3-23.
http://www.waterplan. water.ca.gov/docs/cwpu2009/03 10final/v2c03 urbwtruse cwp2009pdf.
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Demand reduction of as much as 5 million acre-feet per year could be achieved by 2030,
according to Pacific Institute’s California Water 2030: An Efficient Future report.”’

e Recycled Water — including the treatment and reuse of urban wastewater, gray water, and
storm water, and achievement of the State Water Resources Board goal of increasing
water recycling by at least an additional 2 million acre-feet per year by 2030. The 2009
State Water Plan indicates a figure of 2.25 million acre-feet that could be recovered. The
LAEDC report shows recycled water costs $1,000 per acre-foot.

¢ Groundwater Treatment, Demineralization and Desalination — including the treatment of
contaminated groundwater and the use of groundwater desalination. The cost of
groundwater desalination ranges from $750 to $1,200 per acre-foot.

¢ Conjunctive Management — which engages the principles of conjunctive water use (the
planned release of surface stored water to recharge groundwater basins), where surface
water and groundwater are used in combination to improve water availability and
reliability. It also includes important components of groundwater management such as
monitoring, evaluation of monitoring data to develop local management objectives, and
use of monitoring data to establish and enforce local management policies. Now that the
value of maintaining integrated, healthy hydrologic systems for ecological and economic
purposes is well known, the use of conjunctive management should give priority to
seriously disrupted groundwater basins. Without scientific studies that are needed to
support conjunctive water management, or judicial oversight in some cases, many
aquifers and surrounding groundwater can be harmed by the biggest users.

e Storm Water Recapture and Reuse — The 2008 Scoping Plan for California’s Global
Warming Solutions Act of 2006 promotes storm water collection and reuse. The plan
finds that up to 333,000 acre-feet of storm water could be captured annually for reuse in
urban southern California alone.”® The LAEDC report also found the potential for
“hundreds of thousands of acre-feet” of water from storm water capture and reuse in
southern California counties.”” The Los Angeles and San Gabriel Watershed Council has
estimated that if 80 percent of the rainfall that falls on just a quarter of the urban area
within the watershed (15 percent of the total watershed) were captured and reused, total
runoff would be reduced by about 30 percent. That translates into a new supply of
132,000 acre-feet of water per year or enough to supply 800,000 people for a year.*

27 Pacific Institute. California Water 2030: An Efficient Future. September 2005.
http://www .pacinst.org/reports/california_water 2030/ca_water_2030.pdf
Climate Change Scoping Plan Appendices Volume 1. December 2008. Pursuant to AB 32 The California Global Warming
Solutions Act of 2006. C-135.
http://www.arb.ca.gov/cce/scopingplan/document/appendices_volumel.pdf.
9
Los Angeles County Economic Development Corporation (LAEDC). 2008. Where Will We Get the Water? Assessing Southern
California’s Future Water Strategies. P 32-33.
131313://www.laedc.org/consulting/projects/2OO8_SoCalWaterStrategies‘pdf.
California Department of Water Resources. Update 2005. California Water Plan Update. Bulletin 160-05. P.21-3.
http://www.waterplan. water.ca.gov/previous/cwpu2005/index.cfin
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Based on data from the State Water Plan (Bulletins 160-05 and 160-09),*! the Planning
and Conservation League (PCL)** and the Pacific Institute, * the savings that can be achieved
from these efficiency scenarios are estimated to be 13 million acre-feet per year (Figure 2).
Perhaps the most authoritative report on the subject, the Pacific Institute’s California Water
2030: An Efficient Future shows that overall statewide water usage can be reduced by 20 percent
below 2000 levels — given aggressive efforts to conserve and reduce usage with readily available

Figure 2
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technology and no decrease in economic activity. The urban water savings of approximately 5
million acre-feet a year (when including recycled municipal water and part of the groundwater

31 I . .
California Department of Water Resources. Update 2005. California Water Plan Update. Bulletin 160-05. V2 1-5.
http://'www.waterplan.water.ca.gov/previous/cwpu2005/index.cfim

Planning and Conservation League. 2004. Investment Strategy for California Water. P. 8-11.
http://'www pcl.org/projects/investmentstrategy. htm!

3 Pacific Institute. 2005. California Water 2030: An Efficient Future. ES-2.
hitp://www.pacinst org/reports/california_water 2030/ca_water 2030.pdf
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storage) shown in Figure 1 is enough water to support a population growth of almost 30,000,000
people. According to the California Water Plan Update 2009, the state’s population can be
expected to increase by 22,000,000 over the next 40 years if current population trends hold.
Clearly, a well-managed future water supply to take us to 2050 is within reach with current
supplies and with an aggressive water conservation program.

In order to translate these aggressive efficiency measures into actual demand reductions,
we need heightened public awareness of these targets and focused state oversight and
coordination of local and statewide actions. Existing success stories from urban communities and
on-farm operations reinforce the savings potentials and the need for efficiency-driven policies;
they are described in detail in a number of the references cited in this report. The Governor’s
recent mandate for a 20 percent reduction in per capita urban water use by 2020 is the kind of
action that will help this effort, although it may prove insufficient in view of projected
population growth. Under the Governor’s plan, per capita urban use would be reduced from the
current 192 gallons per capita daily to 154 gallons, resulting in an annual savings of 1.74 million
acre-feet. The projected water savings shown in Figure 1 are more aggressive than the
Governor’s plan. A similar mandate should be extended to agriculture, since agriculture uses
more than three quarters of the state’s developed water supplies. Water savings through
efficiency measures can result in direct reductions in the volume of Delta exports since most of
the savings would occur in cities and farms south of the Delta. These water savings are necessary
to reduce the exports and to restore the stream flows called for in this plan.

The Natural Resources Defense Council’s report Transforming Water Use: A California
Water Efficiency Agenda for the 21s: Century cites the state’s successes in energy efficiency as a
model for water efficiency while noting that the state lags far behind in water efficiency policies,
programs, and funding. A key component of the success in energy efficiency has been the
development of a priority system called a Loading Order.** As applied to water policy, a
Loading Order system would require demand reductions through improved water efficiency to be
the first priority in addressing water supply, the second priority would be developing alternative
sources including water recycling, groundwater clean-up and conjunctive use programs (with
priority going to seriously disrupted hydrologic systems or where judicial oversight occurs), and
third would be the use of more traditional supply options. A Loading Order approach, if applied
to statewide, regional, and local water plans, would shift the emphasis to the more efficient and
cost effective approaches advocated in this report. Reducing water use through conservation
efficiencies or water recycling also has a favorable impact on energy use, as pointed out by
Energy Down the Drain, a report produced by the Natural Resources Defense Council and the
Pacific Institute.”® The report makes a strong case for the link between water and energy
efficiencies. All of these conservation and efficiency methods are known to produce available
water at significantly less cost than constructing new storage dams and reservoirs—the third

34 . . T _
Natural Resources Defense Council. 2007. Transforming Water Use: A California Water Efficiency Agenda for the 21st Century.
P. 2. www.deltavision.ca.gov/BlueRibbonTaskForce/Feb28_29/Handouts/BRTF_Item_S5A_HO2.pdf.
5 . . . .
Natural Resources Defense Council and Pacific Institute. 2004. Energy Down the Drain. ES-v.
hitp://www pacinst orgireports/encrey and water/index htm, @ eemo———
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option in the Loading Order. According to the Los Angeles County Economic Development
Corporation (LAEDC) report, * water produced from the proposed Sites and Temperance Flat
Reservoirs would cost $760 to $1,400 per acre-foot, while conserved or recycled water typically
costs between $210 and $1,000 per acre-foot. New surface storage is by far the highest cost
alternative per acre-foot of water for all the alternatives examined by the Legislative Analysts
Office (LAO) report California Water: An LAO Primer,”’ while providing less total annual yield
than most alternatives. Statewide, the costs of all of these efficiency measures will in all
probability not exceed the potential $78 billion price tag for the various Peripheral Canal and
new surface storage proposals.”® For all of these reasons — as well as the historically ecosystem
damaging impacts of major dams — EWC member organizations oppose the construction of Sites
and Temperance Flat Reservoirs and the raising of Shasta Dam in favor of the more effective
efficiency measures described above. Raising Shasta Dam on the Sacramento River would also
be illegal because of its impact on the Wild River status of the McCloud River and its damaging
impact on Winnemen Wintu sacred areas.

Implementation Considerations. Implementation requires legislative to accomplish the
following:

e Establish a statewide oversight unit responsible for the coordination of the level of supply
enhancements and demand reductions called for in this report. This measure can be
accomplished with little additional cost to the state by utilizing some of the existing
DWR staff, supplemented with additional funding to coordinate the water efficiency
program targets.

e Pass legislation and provide funding to establish a California water efficiency education
and publicity program, similar to other health and safety programs that are sponsored and
publicized by the state. The program must ensure the equitable distribution of
conservation investments among rural and low income communities.

e Adopt the Natural Resources Defense Council’s recommendations to the Delta Vision
Commission regarding water efficiency Loading Order. That would include a Loading
Order policy through the State Water Control Resources Board, the State Public Utilities
Commission and the Legislature that establishes water use efficiency as the top priority
as well as a public goods surcharge on every acre-foot of water delivered in California,
with the proceeds used to fund or subsidize efficiency programs.

Implementation and Funding for the above actions can come from existing or future bond funds,
from Title 16 funding, or through regulatory changes. Additionally, since rate payers will bear
the ultimate costs of these and other types of changes, rate payers will have to be given a voice in
the choices made. Based on the LAEDC report, estimated costs for a statewide program along

36
" Los Angeles County Economic Development Corporation (LAEDC). 2008. Where Will We Get the Water? Assessing Southern
galifomia’s Future Water Strategies. P 32-33. http://www Jaedc.org/consulting/projects/2008 _SoCalWaterStrategies.pdf.
7 S ! T .

Legislative Analyst’s Office. 2008. California’s Water: An LAO Primer. P. 67.
http://www.lao.ca.gov/2008/rsic/water_primer/water_primer 102208 aspx. :

Strategic Economic Applications Company. 2009. The Sacramento San Joaquin Delta =2 0 0 9, An Exploration of Costs,
Exainaonf Assumtion, etitio f enﬁt, 1a.
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the lines shown in Figure 2 might range up to $2.7 billion (through 2025), with most of the costs
occurring in Southern California urban areas.

3. Provide Public Trust Protections And Thorough Economie And Sociological Analvses
Of Reasonable Alternatives To Various Export Levels.

The California Supreme Court, in the Mono Lake decision, explicitly set forth the state’s
“affirmative duty to take the public trust into account in the planning and allocation of water
resources and to protect public trust uses whenever feasible.” Planning and allocation of limited
and oversubscribed resources imply analysis and balancing of competing demands. So far we
find little effort to balance the public trust obligations and resolve competing demands within the
current planning processes (BDCP).

One of the significant flaws of previous and unsuccessful Bay-Delta proceedings has
been the absence of a comprehensive economic evaluation of the benefits of protecting the
estuary and in-Delta beneficial uses compared to the benefits of diverting and exporting water
from the estuary. This absence has deprived decision makers and the public of critical
information fundamental toreaching informed and difficult decisions on balancing competing
demands.

Beyond protecting California’s common property right in public trust resources, the
balancing of limited water supplies must address the relative economic value of competing
interests. For example, what is the societal value in providing Kern County, comprising a
fraction of one percent of the state’s population and economy, the same quantity of Delta water
as the South Coast, with half the state’s population and economy? What is the value to society
of using public subsidies to irrigate impaired lands to benefit some 600 landowners, and that, by
the nature of being irrigated, discharge harmful quantities of toxic waste that impairs other
beneficial uses? What is the economic value of using twice the amount of water to irrigate an
orchard in the desert than is required elsewhere? What are the costs and benefits of reclamation,
reuse, conservation, and development of local sources? The preceding are only examples of the
difficult questions that must be addressed in any allocation of limited resources and balancing of
the public trust. Economic analysis is crucial to providing the insight and guidance that will
enable and Delta plan to meet its mandate. Without such analysis, we do not believe a Delta plan
can successfully or legally comply with its legislative and constitutional obligations.

An excellent description of the public trust type of issues caused by the current operations
in the Delta and Estuary are contained in the Bay Institute report “Collateral Damage.”’

Implementation and Funding for a balancing of the public trust values will depend on the
results of the State Water Resources Control Board hearings on Delta flows, which are

% The Bay Institute. Collateral Damage. March 2012. http://www.bay.org/publications/collateral-damage
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scheduled to be completed during 2014. Subsequent to those hearings, implementation and
funding plans will most likely fall within the purview of the state legislature.

4. Reinforce Core Levees Above PL.84-99 Standards.

This plan accepts and supports the Delta Protection Commission’s recommendation in
their Economic Sustainability Plan to: “Improve many core Delta Levees beyond the PL 84-99
standard that addresses earthquake and sea-level rise risks, improve flood fighting and
emergency response, and allow for vegetation on the water side of levees to improve habitat.
Improve%ent of most core Delta levees to this higher standard would cost between $2 to $4
billion.”

There is a plausible public interest in providing public funds to Delta reclamation districts
and other Delta interests for levee upgrades since the Delta serves as the water conveyance
facility for much of California. Water exporters should be required to identify which levees, if
any, they want to fund to a higher standard (for example more earthquake resistant) to protect
their water supply, beyond the current standards. Recommendations should also include
assisting Delta counties and communities in meeting FEMA/NFIP programs. The plan should
also contain a recommendation to support and increase public funding for permanent
continuation of existing and highly successful statutory cost-share formula and funding for Delta
(Subventions) Levee
Program. Public safety and flood protection must remain the top priority of the State
Plan of Flood Control, including its levees and bypasses. The levees should be vegetated with
native species to help stabilize the levees and support endangered species.

Because earthquake risks to the levees are one of the main justifications for a Peripheral
Canal or Tunnel in the Delta, and there is evidence that the earthquake risks to the Delta levees
may have been exaggerated in previous drafts of the Economic Sustainability Plan, the
comparison of costs of the two alternatives ($2 to $4 billion for levee strengthening versus $15-
$16 billion for new conveyance) is significant and should be incentive enough to immediately
initiate this levee reinforcement program and make catastrophic levee failure a questionable
justification for new conveyance.

Implementation and Funding would be in keeping with the Delta Protection Commission’s
Economic Sustainability Plan, between $2 to $4 billion.

40
Draft Executive Summary, Economic Sustainability Plan for the Sacramento-San Joaquin River Delta, March 10, 2011

p://www.delta.ca.gov/res/docs/ESP_ESUM.pdf
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5. Install Improved Fish Screens At Existing Delta Pumps.

A recent report by Larry Walker Associates indicates that a 1996 report by DWR and
DFG concluded that for every salmon salvaged at the fish protection facilities more than three
are lost to predators or through fish screens. *' The same report also indicated that over a 15
year period (1979-1993), 110 million fish were reported to have been salvaged at the Skinner
Fish Facility, the fish protection facility at the SWP. In 2000, the CALFED Record of Decision
highlighted the need to improve the fish screens at the South Delta pumps. Between 2000 and
2011, more than 130 million fish have been salvaged at the State and Federal Project water
export facilities in the South Delta, according to a more recent DFG report.** Actual losses are
far higher. For example, recent estimates indicate that 5-10 times more fish are lost than are
salvaged, largely due to the high predation losses in and around water project facilities.*
Additionally, the fish screens are unable to physically screen eggs and larval life stages of fish
from diversion pumps.** The losses of eggs and larval stages of fish, as well as the enormous
losses of zooplankton and phytoplankton that comprise the base of the aquatic food chain, go
publically unacknowledged and uncounted.

As pointed out in the Walker Associates report, the fish protections at the South Delta
pumps, including the fish screens and salvage facilities, remain largely unchanged since they
were first engineered more than 40 years ago.* Currently only about 11-18% of salmon or
steelhead entrained in Clifton Court Forebay survive. Based upon numerous studies by DFG,
DWR and academic researchers, 75% of fish entering Clifton Court Forebay are lost to
predation, 20-30% of survivors are lost at the salvage facility louvers, 1-12% of salvaged fish are
lost during handling and trucking plus an additional 12-32% lost to post-release predation.*® As
related above, losses to other species, such as Delta smelt or the egg and larval stages of pelagic
species and salmon fry, are believed to be much higher. For example, some species, like Delta

smelt, cannot survive salvage transport, and the losses approach 100%.

According to the draft BDCP Effects Analysis® Summary of Effects of BDCP on
Entrainment of Covered Fish Species, South Delta export facilities could potentially increase
entrainment of:

e Juvenile steelhead in dry and critical dry years,

e Juvenile Winter-run Chinook salmon in above normal & below normal years,

! Larry Walker Associates. A Review of Delta Fish Population Losses from Pumping Operations in the Sacramento-San Joaquin River Delta.
January 2010. http://www.srcsd.com/pdf/dd/fishlosses.pdf. Page

“? California Department of Fish and Game annual salvage reports for the State Water Project and Central Valley
Project’s fish facilities, 2000-2011.

# Larry Walker Associates. A Review of Delta Fish Population Losses from Pumping Operations in the
Sacramento-San Joaquin River Delta. January 2010. P. 2. http://www.srcsd.com/pdf/dd/fishlosses.pdf ‘
“DWR. Delta Risk Management Strategy, final Phase 2 Report, Risk Report, Section 15, Building Block 3.3:
Install Fish Screens. June 2011. P. 15-18.

45 Ibid, Larry Walker Associates,

46 Larry Walker Associates. A Review of Delta Fish Population Losses from Pumping Operations in the
Sacramento-San Joaquin River Delta. January 2010. P. 2.
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e Juvenile Fall-run Chinook salmon in all below normal & dry years and Fall-run
smolts in all years,

e Juvenile late fall-run Chinook salmon in dry and critical dry years,

e Juvenile Longfin smelt in above normal, below normal, and dry years and adults
in critical dry years, and '

¢ Juvenile Sacramento splittail in all years.*”

Because of flow requirements and biological constraints affecting diversions from the
Sacramento River, exports from the South Delta pumps will remain a significant percentage of
total water exports with BDCP. BDCP currently estimates that 50% of State and Federal Project
exports would come from the existing South Delta diversion facilities in average water years and
as much as 75-84% in dry and critical water years.*® In fact, BDCP modeling suggests that
exports and fish entrainment from South Delta diversions could potentially increase in certain
water year types and for critical life stages of certain spe:cies.49

The CALFED Bay-Delta Program Programmatic Record of Decision and associated
Biological Opinions required the construction of new state-of-the-art fish screens at existing
South Delta export facilities in 2000.”° A funding plan was to be completed by early 2003,
facilities design completed by the middle of 2004, and operations and performance testing to
begin by the middle of 2006.”" However, the explicit commitment to construct new screens was
put on hold in 2003 after the State and Federal Project Contractors indicated that they would not
pay for them. New South Delta screens are not included as part of the BDCP. As BDCP will
continue to rely on the South Delta pumps for a substantial percentage of project exports, new
screens must be required to mitigate for project impacts.

DWR’s Delta Risk Management Strategy (DRMS) Phase 2 Report found that the South
Delta pumping facilities could be successfully screened by multiple in-canal vee-type screens of
about 2,500 cfs capacity in each module. These new state-of-the-art South Delta screens, placed

“T ICF International. BDCP Effects Analysis, Entrainment, Appendix 5.B, Entrainment, Administrative Draft Bay

Delta Conservation Plan. March 2012. PP. B.7-2 -B.7-4.

48 NRDC. A Portfolio-Based BDCP Conceptual Alternative. February 2013.

http://switchboard.nrdc.org/blogs/bnelson/Portfolio%20Based%20BDCP%20Conceptual %20 Alternative%201-16-

13%20V2.pdf

ICF International. BDCP Effects Analysis, Appendix 5.B, Entrainment, Administrative Draft Bay Delta

Conservation Plan. March 2012. P. B.0-8.

http://baydeltaconservationplan.com/Libraries/Dynamic_Document Library/BDCP Effects Analysis -
Appendix 5 B Entrainment 3-30-2012.sflb.ashx

® ICF International. BDCP Effect Analysis, Appendix 5.B, Entrainment, Administrative Draft Bay Delta

Conservation Plan. March 2012. PP. B.0-4 - B.0-11.

0 CalFed. Programmatic Record of Decision. August 2000. P. 49. Including Attachment 6A, U.S. Fish and

Wildlife, Programmatic Endangered Species Act Section 7 Biological Opinion, P. 36 and Attachment 6B, National

Marine Fisheries Service, Programmatic Endangered Species Act Section 7 Biological Opinion, P. 27.

http://www.calwater.ca.gov/content/Documents/ROD. pdf

ol Larry Walker Associates. A Review of Delta Fish Population Losses from Pumping Operations in the

Sacramento-San Joaquin River Delta. January 2010. P. 18.
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at the entrance to Clifton Court Forebay, would eliminate the 75% predation in the Forebay and
successfully protect fish longer than about 25 mm in length.’ > While new screens would be
expensive, still require transport of salvaged fish, not totally resolve debris removal issues or
eliminate agl fish entrainment, they would dramatically reduce the appalling fish losses that occur
at present.

Modernizing the fish screens at the South Delta facilities is an integral part of the
EWC’s RX Plan in order to reduce fish killing at the pumps. The South Delta pumps will
continue to be the primary diversion facilities under this RX Plan.

While experience with the existing fish screens at the South Delta have yielded much
data on how to design more effective fish screens, modernizing the fish screening designs and
operations would also require hydraulic and physical modeling, dimensional testing of dynamic
baftling systems, and consideration of future hydrologic conditions associated with climate
change.

The EWC supports the development and implementation of significantly modernized,
new fish screening facilities with the best available technology, in keeping with original
CALFED plans, and at other existing in-Delta diversions. This would include installation of
positive barrier fish screens on all diversions greater than 250 cfs in both the Sacramento and
San Joaquin River Basins as well as a significant percentage of smaller and unscreened
diversions in these ecosystems.

An alternative possibility is the use of non-physical barriers to deter fish from entering
the intake zones of the South Delta pumps. Non-physical barriers include the use of the
following methods: electrical barriers; strobe lights; acoustic fish deterrents; bubble currents;
velocity barriers; chemical toxicants; pheromones; and magnetic fields. In view of the
criticality of recovering fish populations through reduced mortality at the pumps, the feasibility
of these types of non-physical barriers should not be overlooked. The Bureau of Reclamation
has recorded some research results of the use of non-physical barriers.™

Implementation and Funding. Based on unpublished CALF ED cost estimates improved fish
screen facilities at the Banks Pumps would be more than $1 billion in 2007 dollars; the cost
estimate for Tracy would be $290 million.”

2 DWR. Delta Risk Management Strategy, final Phase 2 Report, Risk Report, Section 15, Building Block 3.3:
Install Fish Screens. June 2011. P. 15-18.

" hitp://www.water.ca.gov/floodsafe/fessro/levees/drms/docs/DRMS Phase2 Report Sectionl5.pdf
3 Id. 15.5.2.1 Conclusion at PP. 15-19 & 15-20.

>* Bureau of Reclamation. Non-Physical Barrier (NPB) for Fish Protection Evaluation: Can an Inexpensive Barrier Be Effective for Threatened
Fish? http://www.usbr.gov/research/projects/detail.cfm?id=8740
3 htip://www.water.ca.gov/floodmgmt/dsmo/sab/drmsp/docs/DRM S_Phase2 Report SectionlS.pdf »
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6. Keep Water Transfers Within The Revised Delta Export Limits.

Since the early 1990s, water transfers via market transactions have been used to
overcome what some economists and water managers feel is the inflexibility of California
water rights priorities—first in time, first in right. Such transfers typically become most visible
to the public during drought years, when junior water rights holders like the federal Central
Valley Project and the State Water Project face cutbacks as more senior water right holders
exert their priority to what water that remains. Junior water rights holders attempt to obtain
more surface water supplies by offering to purchase water directly from willing sellers, who are
usually holders of senior water rights. With groundwater unregulated in California, these
willing sellers are able to make large profits by pumping groundwater to irrigate their crops to
substitute for the surface supplies they sold to other users.

This is a recipe for ecological disaster in the Delta and both ecological and economic
disaster in the Sacramento Valley. Water transfers are intended to overcome water rights
priorities, but they also have the potential to cause falling groundwater elevations, overdraft
(pumped supplies outracing the rate of recharge to the aquifer), land subsidence (where the
elevation of the land surface actually falls as emptied aquifers collapse and lose storage
capacity), and increased stream flow losses (chasing a falling groundwater table). This has been
the experience of agricultural regions in the Santa Clara Valley (before it urbanized into Silicon
Valley) and the San Joaquin Valley, as well as in urban groundwater basins of the Los Angeles
region. These conditions (falling groundwater elevations, overdraft, land subsidence, and
stream flow losses) combined to destabilize once healthy hydrologic systems, which created the
exploited conditions that make “conjunctive use” water strategies possible. This must not be
repeated in the Sacramento Valley.

The State of California during past droughts has operated a “drought water bank”
program which arranges the sales of Sacramento Valley region surface water to buyers south of
the Delta. Two environmental problems arise from this program: First, the water that is sold
must be moved through the Delta to be pumped by the dangerous export pumps of the CVP and
SWP. Second, landowners selling their surface water may then pump groundwater to irrigate
their crops, which causes groundwater elevations to fall for all users. If these conjunctive use
programs continue in the Sacramento Valley, its aquifers are in jeopardy. This Valley’s
agricultural economy, ecology, and surface waters are highly dependent on its natural
groundwater abundance.

No net new water transfers should be exported from north of the Delta beyond those of
the most senior water rights of the San Joaquin River Exchange Contractors in the San Joaquin
Valley. Their supplies are already imported to the San Joaquin Valley as part of normal export
operations of the Central Valley Project from the Delta, and the Exchange Contractors have
already begun operating a water transfer program consisting of a maximum of 150,000 acre-
feet for sale (about 5 percent of EWC’s recommended cap on Delta exports). This policy
protects the Delta from new export pumping impacts, but it also protects for the long term the
groundwater supplies of the Sacramento Valley. Having such a policy in place is the only way
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for the Valley’s farmers to avoid having their groundwater usage go the way of the San Joaquin
Valley’s in the 19™ and 20™ centuries. There are other senior water rights holders in the San
Joaquin River Basin who are also being approached for dry year water supplies, such as San
Francisco seeking to purchase water from irrigation districts along the Tuolumne and Stanislaus
rivers.

Water transfers through the Sacramento-San Joaquin-San Francisco Delta and Estuary —
which include individual water sales transactions, Article 21 State Water Project pumping and
the pumping of the Central Valley and the State Water Projects’ contracts — play, at times, a
significant role in the movement and transfer of water throughout the state and have significant
impacts on the ecology of the Estuary. The two latter projects provide the largest percentage of
transfers through the Delta while water sales and Article 21 pumping in some years is significant.

A new paradigm is needed in California water policy that would simultaneously reduce
the transfer pumping through the Delta to a level that maintains a healthy ecosystem and is
consistent with the most senior water rights of the Exchange Contractors while providing more
logical and reliable sources of water for south-of-Delta water users. Instead of continuing to
export extraordinary amounts of water from the Delta, south-of-Delta water users could obtain
significant amounts of water from localized south-of-Delta sources in the San Joaquin Valley
region. Such “south-to-south” of Delta trades would avoid the impacts on fish and wildlife
species, water quality, ecosystem conditions, flow volumes and directions, and groundwater in
the Sacramento Valley that come with excessive Delta export pumping. It would also avoid the
groundwater substitution transfers that could ruin the agricultural economy of the Sacramento
Valley and the vital streams necessary for already struggling aquatic and terrestrial species. This
type of move toward regional self-sufficiency is now state law from passage of the Delta Reform
Act of 2009. As of early 2012, however, pending federal legislation would go in the opposite
direction and allow more dependence on Delta exports through water sales and “surplus™ water
pumping.

A more favorable scenario than the present and contemplated heavy north-to-south Delta
pumping consists of the following changes in supply orientation:

e San Joaquin Valley water users could be incentivized to voluntarily share resources by
providing southern Sierra water to south-of-Delta water users through new interties with
existing infrastructure, or by providing for the movement of agricultural water from the
east side of the San Joaquin Valley, where water is more abundant, to west side
agriculture, where the water supply is more limited. This kind of change can be
facilitated with efficiency incentives for east side water users and might result in as much
as 500,000 acre-feet of additional water for the west side. Although politically difficult,
this is an elegantly simple and effective solution for regional self-dependency for south-
of-Delta agriculture users and for all of California. This kind of change would have to
consider the required outflows to the Delta Estuary from the San Joaquin River.
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e Supplies for the Metropolitan Water District and other south-of- Delta users could be
sourced from the natural reservoir that is Tulare Lake by allowing flows from the Kern,
Kings, Kaweah, and Tule Rivers to flow into the Tulare basin. This option is being
advocated by the San Joaquin Valley Leadership Forum, which has determined that
surface storage capacity in the Tulare Lake Basin could be more than 2.5 million acre-
feet. This option may require a new Kern-San Joaquin intertie. Reorienting water
transfer policies to benefit south-of-Delta water users will require further detailed
analysis to confirm its feasibility; however, the potential for these measures to comply
with the state requirement to reduce reliance on the Delta to the level recommended
above deserves serious consideration.

A Water Transfer Matrix and a set of Water Transfer Principles are included in the
referenced EWC report California Water Solutions Now.

As called for in the California Water Code, transfers that use State, regional or a local
public agency’s facilities require that the facility owner determine that the transfers not harm any
other legal user of water, not unreasonably affect fish and wildlife, and not unreasonably affect
the overall economy of the county from which the water is transferred. Unfortunately, there is
no enforcement mechanism except litigation, which is an onerous burden for the public. This is
a particular concern in the Sacramento Valley, where existing healthy aquifers could be over
drafted by willing sellers in order to supply the same San Joaquin irrigators who caused the
existing overdraft conditions in the San Joaquin areas. In addition, the State Water Plan points
out that “some stakeholders worry that State laws and oversight of water transfers may not be
adequate to protect the environment, third parties, public trust resources, and broader social
interests that may be affected by water transfers, ..... and transfers that involve pumping
groundwater, crop idling, or crop shifting.” The EWC plan would come down on the side of
county of origin protections and the “precautionary principle” in order to protect existing healthy
groundwater aquifers north of the Delta Estuary.

Implementation and Funding. No estimates available

7. Eliminate Irrigation Water On Drainage-Impaired Farmlands Below The Bav Delta.

Selenium, boron, molybdenum, mercury, arsenic and various other salts and minerals are
highly concentrated in the soils of the Delta-Mendota Service Area and the San Luis Units of the
CVP, as well as portions in the Kern and Tulare basins served by the SWP. Descriptions of these
soils are presented in the 1990 joint federal and state report known as “The Rainbow Report.”*®

% yus. Department of the Interior, California Resources Agency. September 1990. A Management Plan for Agricultural Subsurface Drainage

and Related Problems on the Westside San Joaquin Valley. P. 2-3.
http://www.water.ca.gov/pubs/groundwater/a_management_plan_for agricultural_subsurface_drainage and_related_problems_on_the westside
Sa0 Joaquin, valley/rainbowreportintro pdf @ eme——————
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The San Luis Act of 1960 requires a drain system as a condition of approval of the San
Luis Unit CVP contracts, which includes the Westlands Water District. Initially, the Bureau of
Reclamation planned to build a San Luis Master Drain to the Bay-Delta from these lands, but
construction of the drain to the Delta was stopped after 93 miles were completed to the Kesterson
Reservoir near Los Banos. The US Geological Survey recently estimated that even if the San
Luis Drain were completed, irrigation of the San Luis Unit of the CVP were halted, and 42,500
pounds of selenium a year were discharged into the Delta, it would take 65 to 300 years to
eliminate the selenium already built up in valley groundwater.”’

Since the late 1960s and 1970s, the State Water Project and Central Valley Project have
been supplying water to approximately 1.3 million acres of drainage impaired land on the west
side of the San Joaquin Valley; this is a clear violation of the State Constitution’s prohibition
against unreasonable use of the state’s water.”® Eliminating or reducing the irrigation of this land
would save up to 2 million acre-feet of water in most years. >

Farmers and water districts throughout the Western San Joaquin Valley try to reduce their
drainage water. However, retiring these lands from irrigated agriculture remains by far the most
cost-effective and reliable method to eliminate harmful drainage discharges to water bodies and
aquifers. The Westlands Water District has already retired 100,000 acres; a recent federal report
discusses an option to retire 300,000 acres of drainage-impaired lands.® Any long-term solution
to the west side’s drainage problem must be centered on larger-scale land retirement,
complemented by selective groundwater pumping, improved irrigation practices, and application
of new technologies where appropriate. Any approach that is not founded on land retirement will
ultimately continue to store and concentrate selenium and salts in the shallow aquifers, where
they may be mobilized by flood events or groundwater transport.

Taking much of these “badlands” out of production would reduce demand for Delta water
diversions and significantly improve water quality in the San Joaquin River. A planned program
of land retirement and other drainage volume reduction actions should also provide for
mitigation for impacts to the farm labor community. Even if irrigation deliveries continue, these
lands will ultimately go out of production because of drainage impairment, as pointed out in the
federal “Rainbow Report.” A far better use of these impaired farmlands would be to provide state
or federal incentives for the production of solar energy farms.

Implementation and Funding. No current estimates available.

37 Presser, Theresa S. and Samuel N. Luoma. 2007. Forecasting selenium discharges to the San Francisco Bay-Delta Estuary: Ecological effects
of a proposed San Luis Drain Extension.The US Geological Survey,Professional Paper 1646. Abstract P. 1.

http://pubs.usgs.gov/pp/p1646/

*¥ California Constitution. Article 10, Section 2. http://www leginfo.ca.gov/.const/.article_10.

% Pacific Institute. 2008. More with Less: Agricultural Water Conservation and Efficiency in California. P.7.
http://www.pacinst.org/reports/more_with_less_delta/index.htm

us. Geological Survey. 2008. Technical Analysis of In-Valley Drainage Management Strategies for the Western San Joaquin Valley,
California
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8. Restore Delta Estuary and Riverine Habitats and Integrate FloodplainsWith Rivers.

In keeping with the Legislature which has expressly declared that permanent
protection of the Delta's natural and scenic resources is the paramount concern to present
and future residents of the state and nation, habitat restoration projects should be aimed at
public lands as a first priority. Habitat restoration projects must consider connectivity between
areas to be restored and existing habitat areas needed for the full life cycle of species targeted to
benefit from the restoration project. Where feasible, restoration should be accomplished along
with levee reinforcement and where possible, restoration projects should emphasize the potential
for water quality improvement. Restoration projects should also incorporate input from effected
Delta landowners.

Priorities for restoration should include the following areas, since they would meet most of the
criteria described above:

Cache Slough Complex '

Cosumnes River—-Mokelumne River Confluence
Cosumnes River ground water basin depletion
Lower San Joaquin River Floodplain

Suisun Marsh

Yolo Bypass

Although the EWC has not estimated the amount of acreage that would be involved in the
priority areas, our priorities would go to the 50,000 acres of public lands, and our estimate would
be well below the more than 100,000 acres called for in the BDCP plan. That plan is impractical
from the viewpoint of costs and from the opposition it will engender among residents and
landowners in the Delta. Any resulting plans would need to heavily involve residents of the
Delta, something that has not been accomplished to date.

Floodplains benefit the people and ecology of California in numerous ways. Floodplains
are extremely productive ecosystems that support high levels of biodiversity and provide
valuable ecosystem services.’ The floodplain of a river is a relatively level area on both sides of
the stream channel that carries excess waters the channel cannot handle at various times. During
a flood, the floodplain becomes the additional part of the stream to do the extra work for the
stream channel. The floodplain allows flood waters to spread out, thus reducing the flood water’s
potential energy. As a result, less damage occurs downstream. If the flood plain is not allowed
to work properly and the channel is narrowed, dredged, or rip wrapped the stream is forced to
handle more of the flow and damage occurs. Channelization and dredging have caused the
disappearance of the river’s healthy sandbars and islands. Flood plains contain wetlands which
function to slow and filter flood water, thus improving water quality. Wetlands also provide
habitat for a diversity of wildlife. Floodplains, therefore, are extremely productive ecosystems

ol Postel, Sandra. Richter, Brian. 2003. Rivers for Life. Island Press. P 20-21.
http://islandpress org/bookstore/details php?sku=1-55963-444-8  cm—
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that support high levels of biodiversity and provide valuable ecosystem services. Studies have
shown that healthy floodplains can have an extremely high monetary value due to these
ecosystem services, which also include flood attenuation, fisheries habitat, groundwater
recharge, water filtration, and recreation.

To function properly, floodplains must, by definition, periodically flood. Floodplains
store floodwaters that recharge groundwater supplies, maintain proper instream flows, prevent
bed-bank scour, are a source of organic carbon, and support a healthy population of aquatic
species essential to both ecosystems and our economy. (See photo.*?) The extent of functional
floodplains in California has been dramatically reduced from historical conditions because
levees, dams, flood control projects, and development have reduced or eliminated connectivity
between rivers and floodplains. To reverse these losses, numerous agencies and organizations
have spent significant resources to restore floodplains while simultaneously minimizing future
flood risk.

With climate change, we can expect to have less snowpack, quicker spring snow melts,
and increased flood pressures. Establishing natural floodplains connected with our rivers and
avoiding development in floodplains will become more critical to community sustainability in
the future.

The current restoration plans for the Yolo

Bypass, including more frequent use of the Yolo During an experiment comparing the growth of
Bypass, and similar conservation actions are juvenile Chinook in floodplain and river habitats
encouraged as a part of this plan. of the Cosumnes River, fish reared in the

floodplain (right) grew faster than those reared
in the river (feft) T.R. Sommer et al. 2001.

The following actions need to be included with any
planned floodplain restoration:

e Where possible, remove or at least set levees
back from riverbanks to allow for
floodwaters to expand into the floodplain.
¢ Where it is not possible to remove levees, they
should at least be vegetated with
native riparian vegetation to provide the
maximum achievable ecosystems
functions.
¢ Make the purchase of floodplains or flowage
easements a top priority for flood

S

Photo by Jeff Oppelan; from Cosumnes River
field study by Carson Jeffres

82 Sommer T.R., Nobriga M. L., Harrell B., Batham W., Kimmerer W. J. 2001. Floodplain rearing of juvenile chinook salmon: evidence of
enhanced growth and survival. Canadian Journal of Fisheries and Aquatic Sciences. P. 325-333.
http://iep.water.ca.gov/AES/Sommer_et_al_2001.pdf
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control agencies and prevent new levees from being constructed and development
in floodplains.

e Ensure that low-income communities impacted by floodplain restoration are
involved in the development of restoration plans, and that any impacts of
restoration are fully mitigated.

Implementation and Funding. Costs might be approximately $1.6 billion, based on half of the
comparable restoration costs of BDCP from 2010 documentation.®®

9. Return The Kern Water Bank To State Control, Restore Article 18 Urban Preference,
And Restore The Original Intent Of Article 21 Surplus Water In SWP Contracts.

The Monterey Amendments changed significant provisions of the original State Water Project
and, as an unintended consequence, increased pressure for exports from the Delta and increased
pumping beyond healthy limits. The changes that caused these conditions were: the elimination
of Article 18a, the “Urban Preference;” the elimination of Article 18b, the “Paper Water”
safeguard; the change of orientation for Article 21 “surplus water;” and the privatization of the
Kern Water Bank.

As a part of this plan, the following changes should be made in order to reduce reliance on the
Delta, to assure Public Trust protections for a public resource, and to provide greater reliance for
urban water users in the state’s largest population centers.

e The “urban preference,” that was eliminated as a component of State Water Project
contracts due to the Monterey Amendments, must be reinstated. California should return
to its original plan of giving priority to the water needs of its bourgeoning population
rather than giving farm water equal priority, per the Monterey Amendments changes.

e The contracted amounts of ‘water for CVP and SWP Table A users are unrealistically high
and must be brought in line with historic “firm yield” experience, as required in the
contracts. The overall water supply reductions forecasted with global climate change adds
to the urgency to bring these contracted amounts in line with current realities and for
future planning.

e The pumping of “Article 217 (so-called surplus) water is unnecessary and has proven to
be damaging to the fisheries and ecology of the estuary, especially the pumping of this
“surplus” water in dry years, which should never be permitted. In reviewing the different
types of water transfers that can occur throughout the state, some are more logical and
favorable from an ecosystem and cost viewpoint, while others are clearly damaging by
the same two criteria.

e The Kern Water Bank — initially a public asset — has been inappropriately turned over to
private interests as a part of the Monterey Amendments and must be reestablished as a

% Highlights of the BDCP, pamphlet published December 2010
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state entity under the ownership and operational control of the Department of Water
Resources (DWR) for the benefit of all Californians, as it was when DWR purchased the
land for the bank in the 1980s. When combined with the reinstatement of the urban
preference in the State Water Project, this change would enhance water supply reliability
for urban southern California users and would eliminate profiteering from the public’s
water by private corporate interests.

Implementation and Funding. No cost estimates available.

10. Conduct Feasibility Study For Tulare Basin Water Storage.

Supplies for south-of- Delta users and the Metropolitan Water District could be sourced from the
natural reservoir that is Tulare Lake by allowing flows from the Kern, Kings, Kaweah, and Tule
Rivers to flow into the Tulare basin. This option is being advocated by the San Joaquin Valley
Leadership Forum, which has determined that surface storage capacity in the Tulare Lake Basin
could be more than 2.5 million acre-feet.** The concept would require bi-directional conveyance
with both the Kern Canal and the California Aqueduct.

The restoration of the Tulare Lake basin in the San Joaquin Valley is a unique opportunity to
provide for the quality, quantity, and reliable regional sourcing and use of water for agricultural,
economic development and environmental needs on a self-sufficiency basis. At one time, Tulare
Lake was the largest freshwater body west of the Mississippi River storing up to 25 million acre
feet. The concept proposal put forth by the San Joaquin Valley Leadership Forum is based upon
technical, financial, and environmental analysis which is superior to the only other storage
proposal currently under study within the San Joaquin Valley — known as Temperance Flat on
the Upper San Joaquin River above Millerton Lake/Friant Dam. As an example, the restoration
of just 10% of the historic Tulare Lake would be nearly twice the surface storage capacity of
Temperance Flat — let alone the fact that the Tulare Lake basin provides ground water storage
capabilities as well — and Temperance does not. Another important distinction between
Temperance Flat versus Tulare Lake is the fact that the Tulare Lake basin can support the
collection and management of flood waters from at a minimum of four south Sierra river systems
— Kings, Kaweah, Tule, and Kern — as well as the upper San Joaquin. Temperance Flat would
only support the flood waters of the upper San Joaquin River.

There is a possibility of ground contaminants in the basin that may be at harmful levels. The
feasibility study would need to examine this potential issue closely. California does not need
another set of impaired lands similar to what already exists in the west side of the San Joaquin.

Implementation. This proposed concept should be evaluated as part of this “Responsible
Exports™ plan. The preliminary concept described by the San Joaquin Valley Leadership Forum
is estimated to cost $800 million.

 San Joaquin Valley Leadership Forum, www.sjvwlif.org _ ‘ o ‘
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Implementation and Funding. According to the San Joaquin Valley Leadership Forum plan,
under $1 billion.

11. Enforce Water Quality Standards In The Estuary And In Impaired Rivers.

California’s Porter-Cologne Act of 1969 and the 1972 federal Clean Water Act both were
enacted with the goal of restoring the quality of our water resources. These resources have been
seriously degraded by over a century of heavy industry and agriculture, the indiscriminate
extraction of natural resources, and the continued discharge of inadequately treated sewage.
Progress in reversing this degradation has been slow. While upgrades to wastewater treatment
and discharge requirements for industrial polluters have improved water quality in many areas,
the fact remains that almost 700 reaches of California waterways are still unable to support
beneficial uses, including providing potable water supply and supporting ecosystem health.

These problems have contributed to ecosystem crashes in San Joaquin Valley rivers and the
Delta, severe groundwater depletion and contamination in the San Joaquin Valley®® and Central
Coast that impacts low-income rural communities, and ocean pollution. Though state and federal
laws already give regulators ample powers to improve water quality, this authority has not been
exercised sufficiently to protect the health of the state’s waterways or its residents. The
continuing acceptance of agricultural wavers by Regional Water Quality Control Boards is a
major contributor to the state’s impaired waterways.

Diverting Sacramento River flows for export without significantly protecting existing
groundwater basins and increasing the amount of fresh water flow dedicated to reaching San
Francisco Bay, as currently planned for BDCP, will only degrade water quality and habitat
conditions and aggravate the negative impact on Delta aquatic and terrestrial species. On the
other hand, a future scenario that places less emphasis on the Delta as a water supplier and
allows more water to be left instream, can dramatically reduce the environmental and water
quality effects of exporting water — whether through or around the Delta. Although increasing
flows, as described in this “Responsible Exports™ alternative, will improve many aspects of Delta
water quality, this plan must continue to pursue specific and targeted water quality actions in
order to contribute to restoring the health of the Delta.

Implementation and Funding. Implementation will depend on the results of the State Water
Resources Control Board hearings on Delta water quality and flows, which are scheduled to be
completed during 2014.

85 National Marine Fisheries Service. 2009, Endangered Species Act Section 7 Consultation Biological Opinion Environmental Protection
Agency Registration of Pesticides Containing Carbaryl, Carbofuran, and Methomyl. P. 481-483.
http://www.epa.gov/espp/litstatus/effects/comments-2nd-draft.pdf.
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12. Monitor And Report Statewide Groundwater Usage.

Environmental organizations are generally disappointed with the groundwater monitoring
features that were built into the Delta Reform Act of 2009. Earlier drafts of the 2009

legislation required groundwater monitoring and reporting throughout the state, while the

final legislation was weakened to make groundwater reporting a voluntary effort. Since
groundwater represents 30% of California’s water supply in most years, the state must face this
politically difficult situation with actions for mandatory groundwater reporting throughout the
state.

This action needs to include a discussion of the Water Code’s requirement for additional South-
of-Delta underground storage, and the ability to meet that requirement through public control and
expansion of the Kern Water Bank. The impacts of the additional capacity for Delta exports as
provided by a public Kern Water Bank should be considered here. Given its location, size, and
relative cost of development compared to surface storage, the Kern Water Bank is a facility
which could greatly assist balanced export controls for the Delta and could be the single greatest
improvement to overall state-wide water supply reliability. This plan strongly advocates for the
return of the Kern Water Bank to state control as a water management conservation measure.

Implementation and Funding. No estimates available.

13. Provide Kish Passage Above And Below Central Vallev Rim Dams For Species Of
Concern.

Dams have made California a well-watered paradise for most of its human inhabitants. Dams are
also killers of river habitats. Although California’s vast system of water storage, hydropower
and flood control dams has provided enormous economic benefits, it is not without downsides.
Dams have been a major factor - in many cases the major factor - in the decline and extinction of
numerous fish species, especially anadromous fishes that migrate to and from the ocean and must
have access to the more favorable upper reaches of rivers to spawn and rear the next
generation®. Every salmon and steelhead run in Central Valley rivers is either extinct,
endangered, or in decline due to the overall habitat destruction and degradation caused by
dams.”” A 1985 California Department of Fish and Game study has indicated that the economic
losses due to the declines of salmon, steelhead and striped bass which spawn in the Central
Valley tributaries at $116,000,000 per year.®®

86 National Marine Fisheries Service, Southwest Region. June 4, 2009. Biological Opinion And Conference Opinion On The Long-Term
Operations Of The Central Valley Project And State Water Project. Page 660.
http://swr.ucsd.edu/ocap/NMFS_Biological_and_Conference_Opinion_on_the_Long-Term_Operations_of the_CVP_and_SWP.pdf.
Friends of the River. 1999. Rivers Reborn: Removing Dams and Restoring Rivers. P 4-16.
http://www friendsoftheriver.org/site/DocServer/RiversReborn.pdf?docID=224& AddInterest=1004.
California Department of Fish and Game. 1985. Administrative Report 85-03.

p://deltavision.ca.gov/docs/externalvisions/EV8 Allied Fishing Group Vision.pdf
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The most serious fishery problem caused by major dams is the blockage of migratory fish
passage. Over 95 percent of the historic salmon and steelhead spawning habitat in Central Valley
river systems has been eliminated by the construction of large dams on every major river. Fish
passage was not a serious consideration in the early part of the last century when most of the
major dams were built; there were no Endangered Species Act or National Environmental Policy
Act considerations at the time. California Fish and Game Code Section 5937, which mandates
that dam operators keep fish in good condition below dams has largely been ignored outside the
Mono Basin. The construction of Friant Dam on the San Joaquin River resulted in the extinction
of the largest spring-run chinook population in the state. The dam blocked upstream spawning
grounds that were known to be the best of the Central Valley rivers. Figure 3 shows the long-
term downward trend for Chinook salmon in the Central Valley.

There are numerous solutions available that can provide fish passage around dams. They include
construction of fish ladders or upstream fish channels, fish elevators, trap and truck operations,
downstream bypasses, removal of smaller fish barriers, and dam removal. All of these techniques
have been used at multiple locations with varying success rates. Some of the larger dams on the
Columbia River system have been operating fish ladders for many years. While the costs of
many of the techniques are substantial, the economics of industries and recreational activities
that depend on healthy rivers and fish stocks can justify the investment. The appropriate
comparison by which to measure such costs is the sum of agricultural, industrial, and municipal
benefits that accrue via the diversion of tens of millions of acre-feet of water annually. Tourism
and recreation is now California’s largest industry at more than $96 billion annually, and river
recreation is a large part of that industry. Recreational fishing generates $1.5 billion annually in
retail sales and provides thousands of jobs.”

6 Restore the Delta. April 7, 2009. Press Release.
http://archive.constantcontact.com/f5062/110203757823 1 farchive/1102546423830.html
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Figure 3
Central Valley Chinook Salmon Population”

CHINOOK SALMON COUNTS ON THE SACRAMENTO RIVER
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An important aspect of fish passage above dams is the benefits to Native American Tribes in
gaining access to historic cultural resources. These would include: the Winnemen Wintu on the
Upper Sacramento, McCloud, and Pit Rivers; the Karuk Tribe on the Klamath; and the California
Valley Miwok and Maidu on the American and Feather Rivers.

This plan supports, as a conservation measure, the National Marine Fisheries Service Biological
Opinion on CVP and SWP operations that recommends fish passage pilot program plans and
analysis for dams connected to the Delta, such as the Sacramento, American and Stanislaus
rivers. This plan also encourages the State Water Board to direct the controlling agency of each
Central Valley rim dam connected to the Delta to study the feasibility of fish passage for each
dam that blocks the passage of listed salmonid species, similar to the NMFS Biological
Opinion. ' Costs should be borne by the dam operators since they are the main beneficiaries of
the water storage operations.

Implementation and Funding. No estimates available.

70 California Department of Fish & Game, Native Anadromous Fish & Watershed Branch. GRANDTAB Data Sets.
http://'www.calfish.org/IndependentDatasets/CDFGFisheriesBranch/tabid/157/Default.aspx

"' National Marine Fisheries Service, Southwest Region. June 4, 2009. Biological Opinion And Conference Opinion On The Long-Term
Operations Of The Central Valley Project And State Water Project. Page 660.
http://swr.ucsd.edu/ocap/NMFS_Biological and Conference Opinion on the Long-Term Operations of the CVP and SWP.pdf
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14. Retain Cold Water For Fish In Reservoirs.

Salmon, steelhead, and trout need cold water for their existence. As California has grown in
size, the dams that have been built on virtually every major river have significantly changed both
upstream and downstream river flows; high downstream water temperatures are one of the
damaging results. Temperatures of 57-67 degrees Fahrenheit (F) are typically ideal for upstream
fish migration and 42-56 degrees (F) are ideal for spawning. Water temperatures over 70 degrees
(F) can be lethal to anadromous fish but are common on major rivers in the summer. Some fish
populations have been able to adapt and carry on spawning and rearing below these major
barriers, though in much smaller numbers than previously. Because farms need the most water in
the summer, water behind reservoirs is low by the fall when many of the remaining populations
of migrating fish return to the rivers. At that point the lack of cold water is a clear threat to their
survival. Many of these fish species are now listed under the federal Endangered Species Act
(ESA), and maintaining water temperatures suitable for survival has become a critical part of the
actions required under the ESA.

This plan supports, as a conservation measure, the NMFS Biological Opinion recommendations
for cold water releases on rivers connected to the Delta, such as the Sacramento, American, and
Stanislaus rivers, '* as well as supporting regulations and legislation to retain sufficient water in
other major reservoirs to support fish populations in Delta-connected rivers below dams. The
latter would include the Trinity River, so long as the current management plan protections for the
Trinity are complied with.

Implementation and Funding. No estimates available.

15. Fund Agencies With User Fees.

Agencies that benefit from any new or existing conveyance facilities should pay the full cost of
the facilities, including mitigation costs.

Costs of fixing the Delta and Estuary that are related to existing and planned water delivery
systems, including related costs of environmental mitigation and restoration, should be financed
by the agencies that deliver water and ultimately should be passed on to their retail customers.

Cost responsibilities for land acquisition and restoration of river and Delta floodplains should be
distributed 75 percent through a broad-based water use fee (applied to all agencies whose
supplies are diverted from a river or the Delta watershed.) and 25 percent through public funds.

" National Marine Fisheries Service, Southwest Region. June 4, 2009. Biological Opinion And Conference Opinion On The Long-Term
Operations Of The Central Valley Project And State Water Project. Pages 590-620.
http://swr.ucsd.edu/ocap/NMFS_Biological_and_Conference Opinion_on_the Long-Term_Operations_of_the CVP_and_SWP.pdf.
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Agencies that divert water from the Delta should pay their fair share of maintaining and
replacing the Delta levees on which they depend and for protecting water conveyance facilities.
The share of Delta levee repair costs assigned to these agencies should reflect the extent to which
the levee repairs are essential to ensuring uninterrupted diversions.

In developing funding sources, special care should be taken that low income communities not be
impacted by new fees and second, that appropriate set-asides be created to ensure that these

communities can access funding needed to comply with new regulations and policies.

Implementation and Funding. No estimates available.

IN CONCLUSION

California is at an historic point in the evolution of our water usage. With the onset of
global climate change, the natural limits of our water supply have become more obvious and the
economics of our solutions are changing drastically. No longer will policy makers be able to
advocate for multi-billion dollar bonds that saddle Californians with decades of tax burdens.
And no longer will they be able to sell the public on monumental changes to our rivers and bays
in the guise of restoring our ecosystems or providing subsidized water to corporate agriculture.
The results of decades of those kinds of decisions are now in full view and we know that more
effective solutions are available. Intergenerational equity demands better solutions than those of
the last century.

Unless we manage our water more efficiently and account for the current and future
effects of global climate change, the costs of water to all urban, agricultural, and industrial water
users will exceed our ability to provide Californians with reliable, affordable water. The needs
of communities of color and the Native American Tribal claims will remain unmet.

The water efficiency and sustainability solutions that are proposed in this report have
already proved to be more economical than overtaxing our rivers and bays with more dams and
canals. The combination of water efficiency solutions and reduced reliance on the Delta that are
recommended in this report obviate the need for increased surface storage and increased
conveyance through the Delta. We have shown that water efficiency actions can provide
California with the largest increment of future water supply that is currently available to us; the
solutions will also provide ample water supplies for population growth, agricultural and
industrial growth, and for improving the conditions of our natural landscapes.

ENVIRONMENTAL WATER CUCUS
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Feds scramble to avoid another mass salmon die-off in the
Sacramento River

By Phillip Reese and Ryan Sabalow preese@sacbee.com

A year ago, California lost nearly an entire generation of endangered salmon because the water releases from
Shasta Dam flowed out warmer than federal models had predicted. Thousands of salmon eggs and newly hatched
fry baked to death in a narrow stretch of the Sacramento River near Redding that for decades has served as the
primary spawning ground for winter-run Chinook salmon.

Earlier this year, federal scientists believed they had modeled a new strategy to avoid a similar die-off, only to
realize their temperature monitoring equipment had failed and Shasta’s waters once again were warming faster than
anticipated.

In the months since, in what is essentially an emergency workaround, they’ve revised course, sharply curtailing
flows out of Shasta. The hope is that they reserve enough of the reservoir’s deep, cold water pool to sustain this
year’s juvenile winter-run Chinook. But it's meant sacrificing water deliveries to hundreds of Central Valley farmers
who planted crops in expectation of bigger releases; and draining Folsom reservoir — the source of drinking water
for much of suburban Sacramento - to near-historic lows to keep salt water from intruding on the Delta downstream.

In spite of all this, another generation of wild winter-run Chinook salmon could very well die.

For all the focus on fallowed farm fields and withered lawns in California’s protracted drought, native fish have
suffered the most dire consequences. The lack of snowmelt, warmer temperatures and persistent demand for limited
freshwater supplies have left many of the state’s reservoirs — and, by extension, its streams and rivers — hotter than
normal. The changing river conditions have threatened the existence of 18 native species of fish, the winter-run
Chinook among them.

Chinook are called king salmon by anglers for a reason. They can grow to more than 3 feet in length, and the biggest
can top more than 50 pounds. Decades ago, before dams were built blocking their traditional spawning habitat, vast
schools of these silver-sided fish with blue-green backs migrated from the ocean o spawn and die in the tributaries
that feed the Sacramento River in runs timed with the seasons. '

The largest run that remains in the Sacramento River system is the fall run, which survives almost entirely due to
hatchery breeding programs below the Shasta, Oroville and Folsom dams. The winter run, in contrast, is still largely
reared in the wild, laying its eggs in the gravel beds below Shasta’s concrete walls. Their numbers have dwindled in
the face of predators and deteriorating river conditions. The federal government declared the run endangered in
1994, and it has flirted with extinction ever since.

Following last year's failed federal efforts, only about 5 percent of the winter-run Chinook survived long enough to
begin to migrate out to sea. The species has a three-year spawning cycle, meaning that three consecutive fish kills
could lead to the end of the winter run as a wild species. One hatchery below Lake Shasta breeds winter-run
Chinook in captivity.

Officials with the U.S. Bureau of Reclamation, which operates both Shasta and Folsom dams, say they believe their
emergency efforts at Shasta are working and they anticipate “some” winter-run Chinook will survive this year.

“We believe that we are on track,” said bureau spokesman Shane Hunt. "“We are sitting in a much better place today
than we were a year ago today.”
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Several biologists interviewed remain dubious. They note that preserving more cold water in Shasta has meant
many stretches of the Sacramento River are warmer than they were last year. They worry that salmon eggs and fry
will still die — only gradually instead of suddenly.

“We stand a pretty good chance of losing the wild cohort again this year, like we did last year,” said Peter Moyle, a
UC Davis researcher and one of the nation’s leading fisheries biologists. “If we get lucky some of those fish will
survive. We're definitely pushing the population to its limits.”

Agricultural leaders, meanwhile, say there’s good reason to suspect the government models will again prove flawed
and the fish will die despite the sacrifices farmers have made.

Rep. Jim Costa, a Democrat and third-generation farmer who represents a wide swath of the San Joaquin Valiey, is
among those who think there’s a good chance farmers have been punished for no benefit to the fish.

“That begs the question: What are we accomplishing?” Costa said. “We are in extreme drought conditicns. ... The
water districts that | represent in the San Joaquin Vailey have had a zero — zero — water allocation. ... Over half a
million acres have been fallowed ... It just seems to defy common sense and logic.”

Some members of California’s fisheries industry also have lost confidence in the bureau, arguing the government
has badly mismanaged its rivers. Beyond the very existence of a wild population of fish, they say, the government is
risking millions of dollars for California’s economy and hundreds of fishing jobs ~ and a key source of locally caught
seafood for markets and restaurants.

Two consecutive fish kills involving an endangered species could lead to more stringent regulation of commercial
and recreational fishing. It's a real possibility, state and federal fisheries reguiators said, that salmon fishing couid
be severely restricted along much of California’s central coast and in the Sacramento River system next year.

Larry Collins, a commercial fisherman operating out of Pier 45 in San Francisco, said that in the fight over water, the
fishing industry — and wild fish — lack the political clout compared with municipal and agricuitural interests.

“I've been around a long time, and I've fought the battle for a long time, and I've watched the water stolen from the
fish,” he said. “The fish are in tough shape because their water is growing almonds down in the valley. To me, it's
just outright theft of the people’s resource for the self-aggrandizement of a few, you know?”

“You got money you can buy anything,” he added. “You can buy extinction.”

Federal models prove faulty

On paper, the requirements for salvaging the winter-run Chinook seem fairly basic. The winter-run Chinook spawn
from April to August. Juvenile fish swim downriver from July to March. If the water in the Sacramento River is too hot
as the fry emerge from their eggs, they die. Warm water also makes it more difficult for the juveniles to survive their
swim downstream to the ocean.

But in practice, there are broad variables to keeping the river cool, involving snowmelt, heat waves, water depths
and the temperatures of the tributaries entering the reservoir, as well as conditions in the river downstream.

Avyear ago, federal and state officials had a plan to keep temperatures in key portions of the Sacramento River
below 56 degrees; temperatures above 56 can trigger a die-off. The models built by the Bureau of Reclamation
indicated operators could release farge amounts of water from Lake Shasta while still maintaining a cool
temperature, easing the pressure on farms and cities. According to their calculations, the water would be cold
enough at key points in the Sacramento River to ensure survival of 30 percent of the salmon run.

But the models were wrong. The Bureau of Reclamation essentially ran out of cold water reserves in Lake Shasta,
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limiting its ability to control temperatures in the Sacramento River. Average daily river temperatures rose well above
levels needed by salmon to survive. The 5 percent that did transition from eggs to fry were left to navigate to the
ocean in tough conditions.

“That 5 percent — | guarantee you they didn’t make it down through the Delta,” said Bill Jennings, executive director
of the California Sportfishing Protection Alliance.

Fast forward to this year, and another plan gone awry.

During the spring, government officials again said they would keep winter-run Chinook alive by maintaining water
temperatures below 56 degrees. The State Water Resources Control Board signed off on their plan in mid-May.

Only weeks later, Bureau of Reclamation officials told the state that their temperature monitoring equipment wasn’t
working. In fact, they said, temperatures in Shasta were warmer than anticipated — and dramatic intervention would
be needed to keep winter-run Chinook alive. They asked the board to consider a new plan and immediately
restricted flows from Shasta.

The state water board took up the issue at a meeting on June 16. Members of the board bemoaned their lack of
good choices and later adopted a plan that left no one happy. Water releases would be curtailed out of Lake Shasta.
Folsom Lake would be drawn to historic lows. Deliveries to farmers would be reduced.

And, despite those measures, the average daily temperature in the Sacramento River would rise to 57 degrees on
most days and 58 degrees on some days, according to the government models. That’s too high a temperature for all
winter-run Chinook to survive, but the Bureau of Reclamation, in documents supporting the change, said its modeling
predicted roughly 20 percent of the fish would survive to early adulthood. That would be lower than a typical year —
but not a disaster.

But are this year's modeis more accurate? Already this summer, average daily temperatures at a key point in the
Sacramento River have risen above 58 degrees on seven separate occasions, including several times in late
August, state data show.

Federal officials said their models anticipated some temperature spikes, and noted that on each occasion so far,
they were able to release cold water into the river and bring temperatures back down.

“It can have an effect” on fish, said Hunt, the bureau spokesman, of river temperatures above 58 degrees. But, he
added, “That temperature is not a lethal temperature immediately.”

Jon Rosenfield, a biologist with the Bay Institute, disagreed, saying that many winter-run saimon likely were doomed
by the temperature spikes. He offered the analogy of a chicken egg: “If you take an egg and dip it in boiling water,
you are jeopardizing its ability to develop into a chick,” he said. “The longer you do that and the hotter the
temperatures, the less likely it is to develop.”

Another concern is whether there is still enough cold water in Shasta to keep river temperatures low into the fall.
Hunt says yes — that the government projects that Shasta will contain 350,000 acre-feet of cold water, below 56
degrees, at month’s end, far more than in 2014.

Rosenfield expressed doubts that the bureau is in position to do detailed calculations on its cold water supply. “They
are way behind in anything using modern technology in measuring how much cold water they have,” Rosenfield said.

Scientists won’t know whether this year’s plan worked until fish surveys are completed in the winter. #n a worst-case
scenario, the government could rely even more heavily on its hatchery to sustain winter-run Chinook. Rosenfield
called that option a “Band-Aid,” noting it would not preclude the loss of the fish as a wild species. Hatchery fish, he
said, tend to come from a limited gene pool and may also have difficulty surviving in warm water.
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Under a new plan, federal officials have allowed
temperatures in the Sacramento River in Shasta County to
rise above 56 degrees consistently throughout the summer.
They predict the warmer temperatures will not cause a
mass salmon die-off; some biologists are dubious.

Average daily water temperatures in the
Sacramento River above Clear Creek
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One consequence of the temperature plan to keep

winter-run Chinook alive has been increased flows out of
Folsom Lake.

Daily Folsom Lake storage (in acre-feet)
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Looking to the future

Jeff Gonzales worries about the ripple effects of another bad salmon season. Gonzales, a retired fire captain from
Durham who guides clients on river-fishing trips, remembers when fisheries managers shut down the season for the
fall-run Chinook in 2008 and 2009.

In those years, officials closed the fall-run fishing season in response to an unprecedented decline in the numbers of
Chinook that had returned to the Sacramento, American and Feather rivers to spawn. The run plummeted amid poor
ocean conditions and environmental problems in the Sacramento-San Joaquin Delta.

Gonzales thinks a similar scenario could be well underway, and that this year’s fall run is also in danger. He’s
troubled by photos his fellow guides have sent him of fully-grown fall-run salmon floating dead i southern stretches
of the Sacramento River. He attributes the deaths {o warm water.

On Thursday morning, he was guiding clients on the river near Los Molinos, between Chico and Red BIuff, in search
of falkrun salmon. The river is so warm, he said, that it's been tough to find fish in his normal spots. The fish, he
said, have either raced upstream seeking colder water, or are holding off the entrance to the Delta in the Pacific,
waiting for a cold water flow.

That means slow-going for him and other guides.

On Thursday, his four clients, all firefighters enjoying an off-day, spent a four-hour stretch watching ospreys, wood
ducks and herons glide by as their lures wriggled in the swift current. Every so often, a Chinook would breach the

water and slap the surface with its tail, almost tauntingly. That morning, just one client saw his rod bend under the

weight of a lunging 15-pound, silver-sided king.

Some clients have canceled trips because of the paliry catches, Gonzales said, and business will only get worse if
the salmon seasons get shut down due to yet another winter-run die-off.
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Maneuvering through the currents, the river rippling out before him, he lamented not just the loss of the fish but of a
cultural heritage.

“You've gotta think about our future here, you know?” Gonzales said. “Our children and our grandchildren may not be
able to see what we’re seeing here.”

Phillip Reese: 816-321-1137, @PhillipHReese.
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Supplemental Informational Report 13

September 2015

STATUS REPORT OF THE 2015 O/CEAN SALMON FISHERIES OFF WASHINGTON. OREGON. and CALIFORNIA.
_Preliminarv Data Throyah August 31,.20157

Season Effort CHINOOK COHO”
Fishery and Area Dates Days Fished Catch Quota Percent Catch Quota Percent
COMMERCIAL
Treaty indian® 5/1-6/30 683 30,916 30,000 103% Non-Retention
7/1-9/15 364 26,944 29,084 93% 2,961 42,500 7%
Non-indian North of Cape Falcon” 5/1-6/30 2,118 38,930 40,200 97% Non-Retention
7/1-9/1% 1,000 25,248 2,924 19,200 15%
9/4-9/22" NA NA | 28800 94% NA NA NA
Cape Falcon - Humbug Mt. 4/1-8/27 6,645 82,752 None NA Non-Retention
9/3-9/30 NA NA None NA Non-Retention
Humbug Mt. - OR/CA Border® 4/1-5/31 161 1,177 NA NA Non-Retention
6/1-6/26 100 1,528 1,800 85% Non-Retention
7/1-7/31 88 769 1,184 65% Non-Retention
8/6-8/27 23 50 772 6% Non-Retention
OR/CA Border - Humboldt S. Jetty 9/11-9/30 NA NA 3,000 Non-Retention
Humboldt S. Jetty - Horse Mt. Ciosed
Horse Mt. - Pt. Arena 5/1-6/31, 6/;;52:2/30’ 72 5517 59,515 Norne NA Non-Retention
9/1-30 NA NA None NA Non-Retention
Pt. Arena - Pigeon Pt. 5/1-31,6/7-30, 7/8-8/29 2,281 20,775 None NA Non-Retention
9/1-30 NA NA None NA Non-Retention
Pt. Reyes-Pt. San Pedro 10/1-2, 5-9 &12-15 NA NA None NA Non-Retention
Pigeon Pt. - Pt. Sur 5/1-31,6/7-30, 7/5-8/15 2,289 2,176 None NA Non-Retention
Pt. Sur - U.8./Mexico Border 5/1-31,6/7-30, 7/8-31 866 4,412 None NA Non-Retention
RECREATIONAL
J.8./Canada Border - Queets River” 5/156-16, 22-23, 5/30-6/12 751 215 Non-Retention
[ Queots River - Leadbetter Poin™ 5/30-6/12 2,080 745 10,000 12% Non-Retention
Leadbetter Point - Cape Falcon” 5/30-6/12 499 242 Non-Retention
U.S./Canada Border - Cape Alava 6/13-9/3 13,255 8,199 8400 08% 3,665 14,850 25%
9/4-9/30 ' 4,100 0%
Cape Alava-Queets River 6/13-9/3 2,685 2,113 2600 81% 388 3,610 1%
9/4-9/30 ! 625 0%
10/1-10/12 100 0% 100 0%
Queets River - Leadbetter Pt. 6/13-9/3 36,583 15,946 27 900 579% 22,793 52,840 43%
9/4-9/30 ’ 13,000 0%
l.eadbetter Pt.-Cape Faicon 6/14-9/3 32,970 8,881 15.000 59% 38,300 79,400 48%
9/4-9/30 ’ 15,300 0%
Cape Faicon - Humbug Wit. 3/15-10/31 29,466 1,227 None NA Non-Retention except for periods listed
Cape Faicon to OR/CA Border 6/27-8/9 Included Above or Below NA NA 14,925 55,000 27%
Cape Falcon to Humbug Mt. 9/4-9/30" Included Above NA NA NA 20,700 NA
Humbug Mt. - OR/CA Border (OR-KMZ) 5/1-9/7 2,795 321 None NA  Included Above
OR/CA Border - Horse Mt. (CA-KMZ) 5/1-9/7 8,711 3,640 None NA Non-Retention
Horse Mt. - Pt. Arena (Ft. Bragg) 4/4-11/8 11,181 5,023 None NA Non-Retention
Pt. Arena - Pigeon Pt (San Fr-a-ncisco) 4/4-10/31 28,061 12,972 None NA Non-Retention
Pigeon Pt. - P. Sur (Monterey N.) 4/4-9/7 12,648 2,547 None NA Non-Retention
Pt. Sur - U.S./Mexico Border (Monterey S.) 4/4-7/19 1,996 359 None NA Non-Retention
Effort Chinook Catch Coho Catch
TOTALS TO DATE (throuah Aug. 31) 2615 2014 2013 2015 2014 2013 2015 2014 2013
TROLL
Treaty Indian 1,047 1,342 1,232 57,860 62,217 49,518 2,961 49,625 43,553
Washington Non-indian 2,468 1,887 2,218 53,564 37,993 39,361 1,874 10,313 5,764
Oregon 7,757 9,481 6,473 96,890 195,852 74,407 1,050 3,997 309
California 9,013 11,807 15,401 96,878 151,367 285,592 0 0 0
Total Troll 20,285 24,527 25,324 305,192 447 429 448,878 5,885 63,935 49,626
RECREATIONAL
Washington 82,288 101,428 70,938 34,597 38,290 26,810 57,820 96,034 39,387
Oregon 38,796 89,147 65,431 3,292 15,194 26,865 22,251 70,189 11,680
California 62,597 103,318 138,490 24,541 64,936 112,022 38 476 361
Total Recreational 183,681 293,894 274,859 62,430 118,420 165,697 80,109 166,699 51,428
PFMC Total 203,966 318,421 300,183 367,622 565,849 614,575 85,994 230,634 101,054

al  inseason estimates are preliminary.

b/ Non-indian coho fisheries prior to Sept. are mark-selective and non-mark-selective recreational fisheries occur in Sept., (except SOF rec.) see the regulations for details.
c/  Effortis reported as landings. Chincok summer guota of 30,000 decreased by subtracting spring quota overage on an impact neutral basis by 916 fish.

d/  Numbers shown as Chinook quotas for non-Indian troll and rec. fisheries North of Falcon are guidelines not quotas; only the total Chinook allowable catch is a quota.

e/ September quotas to be adjusted due to iimpact neutral trades and rollovers.

f/  Remaining mark-selective coho quota to be converted to non-mark-selective quota on an impact neutral basis.
g/ July and August quotas adjusted from preseason due to impact neutral rollover of

h/ Mark-selective fishery for Chinook

i 12,500 preseason quota pius an impact equivalent roli-over from the Cape Falcon to OR/CA border mark-selective recreational coho fishery.
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SFGATE

http://www.sfgate.com/bayarea/article/Drought-driven-salmon-deaths-could-have-6596901.php

Drought-driven salmon deaths
could have far-reaching
impact

By Peter Fimrite Updated 7:46 am, Thursday, October 29, 2015

IMAGE 1 OF 18

A chinook salmon swims in a tank at the Salmon Institute in Tiburon.

One of the last wild runs of chinook salmon in California is sinking fast amid the
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four-year drought and now appears perilously close to oblivion after the federal
agency in charge of protecting marine life documented the death of millions of

young fish and eggs in the Sacramento River.

The National Marine Fisheries Service reported Wednesday that g5 percent of the
winter-run chinook eggs, hatchlings and juvenile salmon died this year in the river,

which was too warm to support them despite conservation efforts.

It was the second year in a row that most of the juvenile salmon died in the soupy water

released from Shasta Dam, failing to make it to the ocean.

The situation could have far-reaching effects, leading to cuts in water allotments to
farmers next year if projected rains and a strong snowpack don’t erase drought deficits
this winter. Commercial and recreational fishing limits could be imposed to protect the

endangered chinook population, taking a toll on those industries.

“Certainly there is cause for alarm when we are talking about 95 percent mortality,” said
Garwin Yip, the branch chief for water operations and delta consultations for the

fisheries service. “We think it is temperature-related.”

Not enough cold water

The problem was caused by a lack of snow this year on top of four years of drought. The
U.S. Bureau of Reclamation, Yip said, was left without enough cold water behind Shasta

Dam to release during spawning season.

Chinook, also known as king salmon, are born in the Sacramento River and pass
through San Francisco Bay. They roam the Pacific Ocean as far away as Alaska before

returning three years later to spawn.
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Winter-run chinook salmon population

Adult Juvenile count

spawning count through10/22
2014 2,627 279,952
2015 3,’5’?} 217,489
Percent change 21% -22%0

Note: These are preliminary population estimates and will change

Saurce: NOAA fisheries John Blanchard / The Chronicle

There are three distinct runs of salmon — winter, spring and late fall, which is what
West Coast fishers catch in the ocean. The winter and spring-run chinook salmon are
listed under the state and federal endangered species acts. The winter run has been

endangered since 1994.
The fisheries service worked with two state agencies, the Department of Water
Resources and the Department of Fish and Wildlife, to develop an elaborate plan this

year to regulate cold-water releases from Shasta Dam.

Resource officials are required by law to release enough cold water to keep the
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Sacramento River at 56 degrees — the ideal temperature for fish. In a bid to meet that

requirement, federal officials sharply limited flows and delayed water deliveries to

hundreds of Central Valley farmers.

Failed plan

The problem, Yip said, was that “there wasn’t as much cold water as anticipated and the

water wasn’t as cold as we thought it was going to be.”

RELATED STORIES

New survey finds
43 percent of
salmon is
mislabeled

Who owns California’s water?

Dramatic photos
show Cadlifornia's
water-starved
Folsom Lake
Reservoir

river, Yip said.

The lack of cold water forced regulators
to come up with a new temperature
management plan, this one allowing the
water to warm up to 57 degrees. But it
didn’t work, and water temperatures, at

times, rose to 58 degrees, he said.

As a result, the number of juvenile fish
counted this month at the Red Bluff
diversion dam, downstream of Shasta,
was down 22 percent compared with last
year, which was also a bad year. That’s
despite the fact that there were 21

percent more adult fish laying eggs in the

Two months remain in this year’s run, but the number of juvenile fish is unlikely to

grow much beyond the 217,489 counted so far.

The dismal state of affairs is even more stark when compared to historic numbers. In

2005, officials counted 8.5 million winter-run juveniles, and there were 4.4 million

juveniles in 2009, the year the winter-run salmon conservation requirements were

drafted.

Another bad year would mean that all three year classes of winter-run chinook are in

peril, a clear sign that the species is heading toward extinction.

“I think the message is that winter run, at least right now, aren’t doing too well,” Yip
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said. “The species can bounce back, but we've had drought conditions since 2012. It’s a
caution that we are going to have to operate Shasta tighter and monitor releases more

closely next year.”

Salmon fishermen are alarmed about how the fish deaths might affect their industry
next year, said John McManus, executive director of the Golden Gate Salmon

Association, a major advocate for the state’s $1.4 billion salmon industry.

“The real problem here is that water management policies in the Sacramento Valley and

the delta are killing these winter-run fish,” he said.

The Sacramento River’s spawning run is the last great salmon run along the giant
Central Valley river system, which includes the San Joaquin River, where leaping,
wriggling chinook were once so plentiful that old-timers recall reaching in and plucking

fish right out of the water.

The construction of Shasta Dam on the Sacramento, Friant Dam on the San Joaquin,
Folsom Dam on the American River and Oroville Dam on the Feather River over the

past century cut off huge sections of river, wiping out most of the fish.

Today, mostly fall-run hatchery fish are caught in the ocean and river flows are

regulated to protect the remaining wild fish, including winter-run salmon.

That’s why the fate of juvenile salmon is so important. Reduced flows from Shasta this
year required officials to increase releases from Folsom Lake, which reached record-low

levels.
The cascade effect increased the tension among farmers, water agencies and

environmentalists throughout the Sacramento-San Joaquin Delta region.

Peter Fimrite is a San Francisco Chronicle staff writer. E-mail:

pfimrite@sfchronicle.com Twitter: @pfimrite

© 2015 Hearst Communications, Inc.

HEARST newspapers



Law Offices of
STEPHAN C. VOLKER
436 14th Street, Suite 1300
Oakland, California 94612

BDCP/WaterFix Comments
P.O.Box 1919
Sacramento, CA 95812

9€820dI03d





