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Suclety for Timely and Effective Regulation ¢f New Water Diversions in Central
Coast Streams, dated October 27, 2004 .

Deat Mr: Baggett

This is to off&r ‘Written commen‘{s regarding the referenced petition following the ‘State

j'%‘:Wa’tﬁn‘ Board’s workshop of March 17, 2005, For background, our engineering firm presently

represents some 150 water right actions pending before your board. The three principals in our

firm, Robert C. Wagner, Paula J. Whealen and Nicholas F. Bonsignore; have each been engaged

......

in the administration and processing of appropriative water rights since the 1980s, We represent

approximately 300 clients statewide and have been involved with virtually every detail of the .
water right process in California mcludmg major adjudications, issues mvofvmg gmundwater o

rlpanan and pre-1914 rights.

Thé State Water Board appears 1o have lost sight of one of its primary respons'iﬁ‘ifiﬁes
which is to allocate the water resources of the state to the highest and best use. The Sﬁam ‘Water

Board through the Division of Water Rights has abdicated its leadership role in defining what
constitutes the hlghest and best use of water, at least in the Central Coast'region. The issuang éf‘ '

1y ‘seven permits in 2004, while approximately 700 applications are pending, and the Staie

Water Board’s failure to adopt and circulate environmental documents prepared pursuant to the o
‘present MOU process, underscores the State Water Board’s apparent h&sztancy to take the Iead in
the Ccntra] Coast. EE

The ﬁl:ng 0 subject pétition by Trout Unlimited and the National Audubon Samety

(Petitioners) purportec%fy seeks to remedy this situation by offering a list of recommendatioris.: - .

- While we believe that some ‘of their recommendations have merit, we do not entirely agree with' -
the proposed approach’ Qutlined in the petition. Some of these recommendations will flood the,

[ State Water Board wzth a new‘ wave of mmgmf eant fillngs which will not be processed du, i
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It is clear from our past dealings with Trout Unhm}ted that it seeks to ‘curtail all new_.
diversions in the Russian River Watershed (and perhaps in all coastal streamsj ‘regardless-of: . .
whether or not a project will have an adverse impact. In one instance, Trout Unlimited oppnsed’?f.f i

and continues to oppose the issuance of a permit, even afler the Department of Fish & Game

- -determined that a- Streambed Alteration Agreement would not be required, and NOAA Fisheries
withdrew its protest,’ lased on past experience, Trout Unhmlted s stated mtentmn of improving

the Water rlghts process is highly suspect.

We believe that State Water Board’s Division of Water Rights does not requzrc new

"~ procedures and methodologies to'fix its present problems. . The necessary pratocols exist. ' They

simply need to be im;alemented in an effective manner that best utilizes the talents of ‘the

Division’s limited staff. It is possible ta reduce the backlog, provide etfective administration and
protection of water rights, protect the environment, and do all of these things in timely manner -
i,;pi‘«:)’szir.iﬁ:d the State Water Board chooses to act instead of react.

.. The foifowmg comments: pertam to specific paragra;ahs within Chapter VI Gf the E’eﬁtlon
regardmg Requests for Relief. . e .

Paragraph 198 — Interagency Memorandum of Understanding (MOU)

We disagree that an interagency MOU is required. Procedures- already exist for

complying with:CEQA. Those procedures need (¢ be implemented in a timely manner, -

The proposed interagency MOU appears to address the Petitioner’s concerns expressed in
Claim 2 (page 46) that State agencies do not have adequate procedures for wnrdmawd
environmental review, We disagree. Under current procedures, when the: State
Board is the lead agency under CEQA, other regulatory agencms (DFG and NOAA
Fisheries in particular) are givén many opportunities to participate in tha prepar
the environmental document. These opportunities mclude

» Contact by the Applicant prior to filing an apphcatmn to address Ttems 2 and 3 af the: - "

State Wa’ter Qoard’s Environmental Information Form.

_ ‘Receipt of the State Water Board’s Public Notice of the water right apphcatlanhy

mail, with an opportunity to file a protest or comments within 40 to 60 days of the.

date of Notice.

* {Zonsultation with.thc Applicant towards a mutually agreeable resolution of a p?otest,

» Consultation with’ State ‘Water Board staff to identify pmnts of interest for ‘the .

preparation of a Water Availability Analysis.

' Seegtabe WatggBGg:d'ﬁEe for Application 30933,

erBonsignor
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| ﬁamgm;mm —Modification of the State Water Board’s MOU

. A pre CEQA field meeung w1th State Water Board staff, Appllcant and the
environmental consultant Lo g

e Review and comment on the administrative draft Initial Study and drafl
environmental document.

. Review of the adopted draft- environmental. document circulated thxoug,h the S%a:ta
Cleannghouse e e e it

We are unaware af any other penmttmg process that allows other regu}atoz'y &genczes at
Ieast “two bites at the appie” the ﬁrst being the protest pI‘OCGb.‘: and the sccond bemg the

review. The issue is that the procedures that are in piace are not executed Ina falr and
timely manner. ‘

" Despite  our, inferest in seeing our clionts® water right actions processed mote

- Paragraph 202 — Guidelines for Review of Permit Applications

“permit issuance, and appear to limit the discretionary authority of the State Water: Boarg

_ sma]ier projects’ the amendmerits proposed are unnecessarily burdensome.

Consistent with our opposition to an interagency MOU, we disagree that the State Water

Board’'s MOU should be ‘modified in“coordination with an interagency MOU. ..
Imteragency procedures aiready exist for complying with CEQA Those ;}mecdms need
e?to be implemented in a timely manner. s i

) h 201 — 3-year Time Limit for Processin

expeditiously, we do not believe that imposing an unconditional: time constraint on the
State Water Board is appropriate. However, there arc a numbet of procedures that could
be ‘petformed ‘more expeditiously, which collectively would shortén the processing: .
period. The State Water Board should review its allocation of resourees with a priority of
timely processitig of petitions and applications. The recent inaction of the State Water
Board has left applicants in limbo and generated 4 potentially insurmountable backlog.

The pmpos&ls listed in Paragraph 202.(A through G) take a “one size fits all” approach to

and trustee/responsible agencies. While some or all of the proposed amendnients may be
applicable to some prujects, they are an overkill approach to many small, high-in-the-
watershed apphca%lons © Further, the Petitioners are proposing across-the-board -
ighificance of any potential impacts has been identified. For many

mitigation before the si
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Param'aph 203 Enfnrcement Ac;gg

We concur w11h Alan Lilly"s statements at the March 17 Workshap, sp‘ scifically, if the'
- State Water ‘Board decides to step up its enforcement actions as proposed: by the
~ Petitioners, then both legally and politically it also needs to'step up its processing ¢
water right applications and petitions. The timely issuance of permits and Bo
would have multiple benefits including 1) legalizing existing unauthorized d
conditioning such diversions to protect environmental resources and public tru - :
through a cooperative rather than an adversarial prc-cedure and 3) bringing order to {he ' et
admlmstraucn of water rights in a region that is presently in disarray: & - e

Spemﬁc 10 the Petltloners proposed actions, ltems A through C are largely bemg
nnpiemented by the State Watéer Board already to the extent feasible under present budg@t

con 3113’3&111:8

- The Petitioners” proposed Itenis E and F presitne that all unauthorved diversions result © 0,
'in an adverse environmental impact. Rather than hunt dowh and penalize unauthorized
diverters, the State Water Board should expeditiously process a;)piizahons to pcrmu and
‘'spend its limited enforcement budget on compliance with the terms thereofl. It is noted
that over. the last six to ten years the State Water Board has conducted compizanee‘
“sweeps” in the region. The results of these efforts have. prﬂduccd TIWMErous  new
applications and petitions, many of which remain buried in the State Water Board’s
backlog of seme.. 700 pending applications an GQ pendxng petitions.  This policy
represents a p or‘*izse of the State Water Board’s| urces, and should not be repeated in

_ the future. : ’ : :

+ The Petitioners® proposed Item H, which bases assessed civil liabilities (ACLS) n an
arbitrary index from ‘another region of the state, makes no sense. The j
'pr_owded no basis for valuating ACLs in the manner. propo:aed '

Paragraph 204 — CEQA Review for Small Domestic Usé and Livestock Stockpond Reg i’strazioni“é e

"' ‘Many small domestic and stockpond registrations are for small ponds on ephemeral and
intermittent streaims that are situated high in the watershed, well above the most upstream
point of anadromy. Many of these ponds collect runoff from an insignificant amount of
contributing tributary dramagc area relative to the location of sensitive fish habitat, often
far downstrean. :

The Petitioners’ proposal to subject small domestic use and livéstock stockpond .
registrations to CEQA review is contrary to state law, and would be 'coun'terprociuctii/e to.
the Petitioners’ expressed intent of expediting the State Water Board’s processing of: g o i 0

. pending actions. The régistration process was developed under the Water Rights
- Permitting Reform Act of 1988. The Legislature declared that “it is in the pu_bllc interest
" to provide a timely, efficient, and cconomic procedure for the acquisition of rights

Cmmf‘;ﬂth'ﬁlkngimem . T TIRE R
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rules and regulations of the State Water Board and without additional legislation, and with enly -

developing workable solutions to'the current problems:

‘Suspend comp’ha;ace’ sm'd enforzem'ent activities until, fhg‘éf_backlog is resolved. Some of the

~ and-decide ‘that ‘a project’s approval is warranted without additional studies. Many pending

- *California Water Code Section 1228, . .~
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) appropﬂate water for smali dcmesuc use . . . and for lwestock stockponds »? The "'
Pentxoners proposal is contrary to all of these objectives. S

If the State Water Board is to get back on track the 'Petitioners st fec‘{i'gnjze thatnotall
projects are bad projects; and that by and large these registrations;.as well as cam;aarabiy' g
small appilcatmns for permits, have an insignificant potential impact on the. enyironment.

Trout Unlimited and DFG, in partrcular have been unmovable in theirr usal to resolve

protests, evefiin instances where it is obvious that there will be 1 verse impacts to. .
sensifive: fishery resources. The expense incurred by small - diverters to addre
unsupported allegations of impacts to fishery resources thmugh the CEQA process pos

‘an’ unnecessary burden on apphcants and registrants, and is a potential unnecessary‘
project killer. ' e _

REMEDIES FOR APPLICATION BACKLOG, PROCESSING, AND RESOLUTION orF -
UNPERMITTED DIVERSIONS

We beheve that the water rzghts processing problem can be solved within the existinig

slight realignment of priorities. Recognizing that budgetary constraints have had a profound.
affect on State Water Board staff, we offer the following suggestions as an open dxalogue o

i

Division’s most gualified engineers are engaged in “hunting; down” unauthorized diverters, and
permittees and licensees who are non-compliant. - While it is truethat compliance and

. enforcement are’ necessary functmns the State Water anrd has gotten very, hlﬂe return fer 1ts

aren’t already known. The prcwous efforts in this regard have ‘however, g@ﬁeraied many. new
_ applications and petmons mostly for insigrificant deficiencies. -

Appr&ve all yendmg petltmns for time extensions, While this pill may be:hard for Trout..,
Unlimited and others to swallow, the fact is that there is little to be gained by sc:uumzmg
requesis iftar extens;ens of time with the same level of effort afforded ‘anew appiacat;on

Impiement “tra‘age” on the backlog. Some of your senior stat 3 ‘ve ver’y geeﬁi decmlonu
making abilities; they should be afforded the opportunity to exercise discretion in certain cases..

applications and petitions involve facilities that have existed for decades (some predating” "
enactment of the ESA and CEQA) that for all intents and purposes are now part of the'base line@ oo
condition and should not be subject to exbaustive environmental review.

agnemBons ore |
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Mr, Arthur G. Baggwett,

Some ellatnges are insignificant and could be processed administratively. Many petitions arce g: -

for changes in place of use or point of diversion where there is no meaningful change or potential
impact. In some cases, a point of diversion is located only a few hundred feet from its
“permitted” location. In other cases, the place of use was depicted decades ago on an old USGs
quad map; and is now being compared to coordinates obtained by a Global Positioning Satellite
system Thase types of inconsequential changes could be readily approved admmlstratwely :

o

Direct staff to review -draft-liniti:iffstu&ies and Negative Declarations-in: - 1.
This can be facilitated by giving greater deference to the CEQA consultant. CEQA-consui §
are considered qualified by virtue of the State Water Board executing the MOU with them. Staff
should not rewrile; re-evaluate, and re-study every aspect of every document, nor solicit casual

comments from trustee-and responsible agencies, Draft documents. stiould be readily reviewed

by staff for conformance with the requiremenis of CEQA, and then officially circulated through;f he

the State Clearinghouse in accordance with statutory time frames. To our knowledge, none of thc
draft. dﬁcuments prepared under current MOU process have been arcuia‘bed S

The recent directive by the State Water Board to issue requests for MOU’s on all pendmg
apphcatmns and petitions was incredibly short-s1ghted The staff is already unable to.
effectively handle and conclude environmental processing for active MOU’s:. The 'S*ta*te Water -
Board’s directive that all pending applicants and petltloners enter mto an MOU means that the'
staff’s work foad for administering MOU’s will increase ten-fold:or more within six: mc}nths
Until such time as the State Water Board has its present backlog resolved, we believe it should
rescind its requirement for new MOU'’s, and instead allow pendmg apphcants the optmn of
cntermg into an MOU if they so desire. :

We understand that not everyone will be pleased with the process or the decisions you
undertake. to resolve the backlog problem. IHowever, it is ¢lear that there has been very little:
progress, and just about everyone is frustrated. We would like to participate in a program or
séries of round table meetings designed to develop a workable solution. We respectfully request
that you consider the weight of our comments in light of the 150 actions we have pendmg with
the Division of Water Rights.

Thank you for your time and for the opportunity to express our vicws.

Very truly yours

WAGNER & BONSIGNO’RF
CONSULTING CIVIL ENGINEERS

2Ll (R

Nicholas F Bonmgnore P,

W@er@Bonsmorc

Consuhmn Livil Bngineers, A Corporation
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ce: Debbie Irvin, SWRCB
Charlton H. Bonham, Trout Unlimited
. Richard Roos-Collins, Natural Heritage Foundation
" “Vietoria Whitney, SWRCB
Alan Lilly, Bartkiewicz, Kronick & Shanahan
James C. Hanson, Hanson Engineering.
Drew Aspegren, Napa Valley Vineyard Engineering
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