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AGREEMENT BETWEEN IMPERIAL [RRIGATION DISTRICT
AND SAN DIEGO COUNTY WATER AUTHORITY
FOR TRANSFER OF CONSERVED WATER

~ THIS AGREEMENT FOR TRANSFER OF CONSERVED WATER

~ ("Agreement") is made and entered into by IMPERIAL IRRIGATION DISTRICT, a Californta
irrigation district ("IID"), and SAN DIEGO COUNTY WATER AUTHORITY, a California
county water authority ("Authority"), as of April___, 1998. The [ID and the Authonty are
sometimes referred to individually as a "Party" and collectively as the "Parties."

o A TheIID is an irrigation district organized under the California Irrigation
District Law, codified at § 20500 gt seq. of the California Water Code, and delivers Colorado
River water in Imperial County, California for irrigation and domestic purposes. '

B.  The IID's senior water rights (the "IID Senior Water Rights") arise under
California law from appropriations of Colorado River water and are recognized as part of
California's apportionment of Colorado River water pursuant to a 1932 water delivery contract
for permanent service with the Secretary of the Interior under the Boulder Canyon Project Act,
Act of December 21, 1928, 45 Stat. 1057, as amended, 43 U.S.C. § 617 ¢t seq. ("Boulder
- Canyon Project Act”). The IID Senior Water Rights include a third, sixth, and seventh priority
among California right-holders to use Colorado River water and also include present perfected
rights, with a priority date of 1901, as defined by the United States Supreme Court in its decree
and supplemental decree, entered March 9, 1964, and January 9, 1979, respectively, in the case of -
Arizona v. California, 376 U.S. 340 and 439 U.S. 419.

- C The Authority is a county water authority incorporated under the California
County Water Authority Act, Stats. 1943, ¢.545 as'amended, codified at § 45-1 et seq. of the
Appendix to the California Water Code, for the purpose of augmenting San Diego County's
minimal local water resources with a safe, reliable, and sufficient supply of imported water.

. D. The Authority, through its 23 mémbér-public agencies, supplies waterto
approximately 2,700,000 San Diego County residents, government agencies, businesses and
agricultural users. -

N " E.  The Authority seeks to acquire an independent, reliable, alternate long-term
“water supply to provide drought protection and to accommodate anticipated growth in municipal,
domestic, and agricultural uses. : ' :
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F. The IID may undertake "Water Conservation" (defined below) efforts and
will contract with the IID Landowners to undertake Water Conservation efforts in exchange for
payment by the Authonty

G. The Authonty is w1111ng, to make payments to the IID in order to obtain the
right to use "Conserved Water" (defined below) created by the Water Conservation efforts of the |
IID, if any, and the IID Landowners '

H. The purpose of this Agreement is to set forth the terms and conditions
under which the Authority will make payments to the IID for the transfer of a specified quantity
of Conserved Water to the Authority pursuant to California law, including without hmltatlon

§§ 1011, 1012 and 1013 of the California Water Code, as in effect on the Execution Date. ' The.

Conserved Water transferred by the [ID to the Authonty shall arise under and retain the priority

* of the [ID Senior Water Rights.

L This Agreement provides for the voluntary transfer of Conserved Water
from the 1ID to the Authority in furtherance of California's declared public pohcy in support of
volunta:y water transfers. _

J. The Parties do not intend to and under the Agreement do not in any way

: .transfer assign, encumber, or grant the Authonty any ownership interest in or control over any of
‘the IID Semor Water nghts :

K. The Eﬁ'ectwe Date (defined below) of this Agreement and the activities
described herein are contingent upon compliance with the California Environmental Quality Act,
California Public Resources Code §§ 21000 et seq.; 14 California Code of Regulations §§ 15000
et seq. ("CEQA"), and the National Environmental Policy Act, Title 4, United States Code
§§ 4321 et seq.; 40 Code of Federal Regulations §§ 1500.1 et seq. ("NEPA"). o

AGREEMENT:

NOW THEREFORE, in consideration of the covenants and agreements contained
in this Agreement and for other good and valuable consideration, the receipt and sufficiency of
which the Parties hereby acknowledge, the IID and the Authority agree that the terms and

‘conditions of this Agreement are as follows:

' Copies of statutes referenced in this Agreement as "in eﬁ‘ect on the Execution Date" ar

attached as Appendix 1. . -
. 2.
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ARTICLE 1

DEFINITIONS AND RULES OF CONSTRUCTION

11 Definitions. As used in this Agreement, the following terms. have the

following meanings.

(a)  Actual Wheeling Rate. The rate per AF paid to MWD by the
‘Authority for wheeling water from Lake Havasu to the Conveyance Path Terminus, '
calculated by dividing the Agreement Year annual total of all required payments {inclusive
of any Supplemental Wheeling Charges, exclusive of any fixed costs, and net of any
benefit credits) by the difference between the total Agreement Year annual volume of
Conserved Water transferred by the [ID to the Authority less any Conveyance Losses
from Lake Havasu to the Conveyance Path Terminus. .

(b) . Addi;ional Ava.ilable Water. As defined in § 3.2(a).
' (c) Adjunct Contract. As defined in § 3.2(d). |

(d) Adminis tgg;ﬁe Committee. As definedin § 17.1.

(e)  Advisor. Asdeﬁnediﬁ§ 172. |

(®  AF. Acre-foot, 5 measure of Qolufne.

(g)  AFY. Acre-feet ber year.

(h)  Agreement Year. Other than with respect to Agreement Year 1,
_ an Agreement Year comprises one Calendar Year, commencing on January 1 and -
terminating on December 31. Agreement Year X is also sometimes referred to more
briefly as "Year X." Except where otherwise stated or where the context obviously
requires otherwise, Year X refers to Year X of the Initial Term.

_ (i) - Agreement Year 1. The period commencing on the Initial
‘Transfer Date and terminating on December 31 of that same Calendar Year, or the .
following Calendar Year, as determined by the following sentences. If the Initial Transfer

" Date is on or before June 30, Agreement Year 1 terminates on December 31 of that same

Calendar Year. If the Initial Transfer Date is on or after July 1, Agreement Year 1

. terminates on December 31 of the following Calendar Year. Thus, the length of

Agreement Year 1 may vary from approximately six (6) to eighteen (18) months, but in all

events Agreement Year | terminates at the end of a Calendar Year. - '

- @ All-American Canal. The canal and appurtenant works from
Imperial Dam to the Imperial and Coachella Valleys authorized as a component of the
Boulder Canyon Project Act. . . .

(k) Annexation Chﬁggg_ . As defined in § 5.1(a).
3 B |
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()  Applicable Discount Rate. As definedin § 5 1(b):

- {m) Assignment. Any sale, gift, pledge, hypothecation, encumbrance,
or other transfer of all or any portion of the rights in or arising from this Agreement to any
person or entity (excludmg such a transfer by operation of law), regardless of the legal
form of the transaction in which the attempted transfer occurs.

(n)  Authority Environmental Cost Ceiling. A cost that does not

exceed in amount one million dollars ($1,000,000) (Eﬁ'ective-Date Dollars). -
(o) . Authong: Shortage As defined i in § 5.1{c).

(p) _@.EMP_"_C_ As defined in § 5. l(d)

- {(q) Base Wheeling Rate The calculated rate per AF for costs
incurred by MWD from the Authority's wheeling Conserved Water from Lake Havasu to
the Conveyance Path Terminus, calculated by the Agreement Year annual total of ail -
Reach Wheeling Charges divided by the difference between the Agreement Year annual
“volume of Conserved Water transferred by the IID to the Authority and any Conveyance
Losses from Lake Havasu to the Conveyance Path Terminus. An exampie of the method
and calculation of the Base Wheeling Rate is included in Exhibit A. -

' (318 ggchm;rk Date. January 1 of the same Calendar Yea: as the last
day of Agreement Year 1. _

(s) Best Avadggle MWD Inforx_n tion. To the extent a term or

condition under this Agreement requires the utilization of information or data, the source
for which is MWD, such information or data must be equally available to or verifiable by -
“both Parties. If such required information or data is not available from MWD in the form,
- for the time period, for the specific Conveyance Path Reach, or in the detail required by
the Agreement or desired by the Parties, then the Parties agree that the best available
information from MWD or otherwise that fairly discloses a reasonable estimate of the-
required information or data shall be utilized.

) BOR. Bureau of Reclamation. -

(u)  Business Day. A day that is not a Saturday, Sunday, or federal or
Ca.hforma state iegal hohday

. (v). Cglendar Year. The year runnmg from January 1 through
- December 31.

(w) Q_EQA As defined in Recital K.

(x) Coachella ang The branch of the All-American Canal leadmg
. from the All-American Canal to the CVWD semce area authorized as a component of the
Boulder Canyon Project Act.

de

ARTICLE 1




(y)  Colorado River Aqueduct. The canal and appurtenant facilities
used to divert Colorado River water from Lake Havasu to Lake Mathews in- the MWD
_ service area. . :

(2) Competing Proposed Transaction. As defined in § 4.4(b)'1

- (aa) Conserved Water. Water, or the right to the use of water, that
may be sold, leased, exchanged, or otherwise transferred under § 1011(b) of the California
Water Code as in effect on the Execution Date. _

_ (ab) Consumer Price Index or CPI The Consumer Price Index for all
Urban Consumers (Los Angeles-Anaheim-Riverside, California; All Items, Base 1982-84
= 100), as published by the United States Department of Labor, Bureau of Labor
Statistics. If the publication of the Consumer Price Index is discontinued, or if the
Consumer Price Index is altered in some material manner, including changing the name of
the index, the geographic area covered, the consumers or workers so included, or the base

- year, the Parties must use their reasonable best efforts to agree on a substitute 1ndex or

procedure that reasonably reflects and monitors consumer prices.

(ac) - Contractmg Landowner. A Landowner that has contracted with
" the IID to undertake Water Conservation efforts and reduce its use of Colorado River
" water. ' :

(ad) Qontribgtﬂ Power. As defined in § 1.1(ai).

| (ae) Qenvexange Loss. The actual loss of water to evaporation, |
seepage or other similar cause resuiting from transportation of the Conserved Water from
Lake Havasu to the Conveyance Path Terminus.

~ (af) Conveyance Path. The water conveyance facilities belonging to
~ the MWD and necessary to be utilized to convey Colorado River water from Lake Havasu

to the Conveyance Path Terminus.

S - (ag) Qgg ¢yance Path Capital Costs. 'I'he a.mortxzed amount of the
net book value for the Agreement Year of the MWD facility(ies) for a specific

Conveyance Path Reach for its remaining usefui life, based on the most recent estimate of
" MWD's historical weighted average cost of capital, divided by the Conveyance Path Reach
Capacxty mulnphed by the Reach Quantity.

(ah) Qgg eyance Path Qpegngn and Mgmtenagce Costs. The

~ actual operation and maintenance costs incurred by MWD for the Agreement Year for the
- facility(ies) for a specific Conveyance Path Reach dmded by the Conveyance Path Reach
Capacity multiplied by the Reach Quannry

(ai) Conveyvance Path Power Costs. The actual incremental power
~-costs incurred by MWD for the Agreement Year to wheel the Reach Quantity along the -

. 8-
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- Conveyance Path Reach, including a reasonable credit for any o&'settiﬁg benefits, such as
the value of power generated by the conveyance of the Reach Quantity, unless

(i) either Party arranges to make available to MWD the =
quantity of power needed to wheel the Reach Quantity at terms cheaper than -
MWD's incremental power costs ("Contributed Power") ; and’

(i)  .the provision of any such Contributed Power is an in-lieu
payment of MWD's incremental power costs; '

"The calchlation of any reasonable credit for the power generated by the wheeling of the '
Reach Quantity shali not be affected by the provision of any Contributed Power.

_ (aj) Conveg' ance Path Reach. Each segment of the Conﬁeyance Path
identified in the Wheeling condition provisio:_l of §§ 7.1(eXi) and 8.1(e)(iii).

(ak) Convevance Path Reach Capacity. The total aggregate rated

~ capacity fora Conveyance Path Reach. _

. (a) Conmveyance Path Rgnlacemén; Costs. Replacement costsas -
‘defined in Water Code § 1811(d), as in effect on the Execution Date, and calculated as the :

amortized costs of MWD for the Agreement Year for actual purchases and expenditures

for the useful life of replacement investments for a specific Conveyance Path Reach, based

on the most recent estimate of MWD's historical weighted average cost of capital, divided
by the Conveyance Path Reach Capacity muitiplied by the Reach Quantity.

(am) Conveyance Path Terminug. The point in northern San Diego
County near the San Luis Rey River at which water being delivered by MWD to the
~ Authority leaves pipelines or facilities operated or controlled by MWD and enters
pipelines or facilities operated or controlled by the Authority.

(an) Cover Cghtrggt.‘ As definedin § 11.4. .
(ap)  Cover Water. As defined in § 11.4.

(ap) Critical Year. A Critical Year is the lowest hydrological -
availability condition of the Sacramento Valley Water Index as determined on an annual
basis by a report prepared by the California Department of Water Resources. The
 hydrological condition from most plentiful to least plentiful are Wet, .Above Normal,

- Normal, Below Normal, Dry and Critical. - ’

' o (ag) ~ CVWD. Coachella Valley Water District, a county water district
organized under the California County Water District Law, codified at § 30000 et seq. of

the California Water Code. -

(ar) Delggg;ion. Any sale, gift, pledge, hypcthecatidn, encumbrance, or
 other transfer of all or any portion of the obligations or liabilities in or arising from this

-6~
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~ Agreement to any person or entity (excludmg such a transfer by operation of law)
- regardless of the legal form of the transaction in which the attempted transfer occurs

(as) M. As defined in Artic:le 17,

" (at)  Dispute Panel Asdefinedin § 17.6.
{au) Drought Transaction. As defined in § 3.2(&).
(av) Due Date As definedin § 6 1(a).

(aw) Effective Date. The date on which (i) compliance with CEQA and
'NEPA has been accomplished, and (ii) all conditions to the Parties’ obligations hereunder
as set forth in Articles 7 and 8 below have been satisfied or waived, at which time the {[D
shall be obligated to transfer Conserved Water and the Authority shall be obligated to pay
for the transfer of Conserved Water, as set forth in the Agreement. '

(ax) Egtwe-ggtg Dollars. That nominal doilar amount which, when
adjusted based on the Consumer Price Index, is equivalent to the specified dollar amount
“in the Agreement measured as of the Effective Date. The adjustment is calcu}ated '
accordmg to the following formula

CPl»
CPIL,

Nonﬁnal-DoI]ar Amount = Snnn(Effective-Date Dollars) x

Where:
CPL is the Consumer Price Index pubhshed dunng the thirty days (30) before the
Effective Date, and

| CPI, is the Consumer Price Index published dunng the thxrry days (30) before the
apphcab]e adjustment date, and

$nnn(Effective-Date Dollars) is the amount stated in the Agreement.

- Suppose, for exampie, that the applicable provision requires payment of one million
doliars ($1,000,000) (Effective-Date Dollars). Assume further that CPL is 161.5, and that
- CPl,is 172. The actual amount that must be paid is:

172.0

$1,065,015.48 = $1,000,000 x
: ' 16135

(ay)  Eligibility Criteria. As defined in § 5.1(f).
(az)  Eligible Transaction. As defined in § 5.1(g). |
(ba) Environmental Decision Date. The date when all notices of

exemption, notices of determination and records of decision pursuant to CEQA or NEPA,
to the extent requlred in order to implement activities under this Agreement in comphance

-1-
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w;th CEQA and NEPA, have been properly issued and filed, and all legal challenges
thereto (if any) have been finally resolved.

(bb) Eveﬁt of Default. As defined in §§ 151 and 15.2 |

(bc) Event Constituting-An Emergency. An event which, if not
promptly resolved, may result in imminent danger to the public health, safety or welfare.

S (bd). Excluded Connection Maintenance Charges. Aé defined in
§ S.1(h). - - | |

(be) Excluded Property Tazes. As defined in § 5.1(i).

(bf) Execution Date. The date on which the Parties have signed this -
 Agreement. If the Parties sign on different dates, the Executlon Date is the date on which:
the later-to-sign Party has signed the Agreement

(bg) Final Order of Approval. The order declszon or other action
(collectively "order") issued by the SWRCB or the BOR satisfying the Approval

Conditions of §§ 7.1(d)(i) and (ii) and 8.1(d)(i) and (ii) below, if judicial review of such
order is not timely sought; and if judicial review is timely sought, then the final
nonappealable order entered by any reviewing court. -

_ (bh)  Flood Control Release. The release of water from Lake Mead and
the operation of Hoover Dam for flood control purposes pursuant to the reservoir :
operating criteria specified in the February 8, 1984 Field Working Agreement between the -
U.S. Army Corps of Engineers and the BOR, and the U.S. Army Corps of Engineers
regulations contained in 33 Code of Federal Regulations 208.11, as in effect on the’
Execution Date. :

- (bi) Fun lamental _hah . As defined in§5.1(j).
o) ntal Change Date. As defined in § 5.1(k).

- (bk) D Eavironmental Cost Ceiling. A cost that is.not of a
magnitude that might exceed fifteen million dollars ($15,000,000) (Effective-Date
Dotlars), as determined solely by the IID through the exercise of its complete discretion.

, () DND/MWD 1988 Agreement. The 1988 agreement between the
IID and the MWD, as amended by the 1989 Approval Agreement between the 1D,

- MWD, CVWD and the Palo Verde Irrigation District, for the transfer of water from the
[ID to the MWD. ' :

(bm) D Safe Harbor Quantity. As defined in § 4.4(2)(i).
(bn) [ID Senior Water Rights. As defined in Recital "B.”

-8 .
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.§ 5.1(m).

(bo) [Initial Term. As definedin § 4.1(2).

(bp) Initial Transfer Date. The date that is one hundred eighty (180)
days after the Effective Date, even if that one hundred eightieth (180th) day is not a

- Business Day.

(bq) Interim Agricultural Water Service Charges. As defined in
§ 5.1(1). _ : ) _ _

(br) Landowner. A legal owner of real property located within the

| jurisdictional boundary of the IID.

_(bs) ~Last Best Offer. As defined in § 4.4(d)(1).

(bt)  Late Payment Charge. As defined.in § 6.3.

(bu) Lower Colorado River Basin Those parts of the states of

" Arizona, California, Nevada, New Mexico, and Utah within and from which waters

naturally drain into the Colorado River System below Lee Ferry, Arizona; and parts of
said states located without the drainage area of the Colorado River System which are now

" or shall hereafter be beneficially served by water diverted from the System below Lee

Ferry, and the California counties of Imperial, San Diego, Riverside, Orange, San
Bemardino, Los Ang_eles and Ventura. - s '

(bv) Material Change. As defined in § 4.2(c).. o
(bw) Minimum Qualifving Transaction Threshold. As defined in
(bx) Mutual Aid. Action(s) undertaken by the Authority to supply -

water to any public water supplier in need of water as the result of an Event Constituting
An Emergency, natural disaster or system or facility failure. ' '

. (by) MWD, Metropolitan Water District of Southern California,
organized under the Metropolitan Water District Act, as amended, codified at § 109-1
et seq, of the Appendix to the California Water Code. - - o

‘(bz) MWD Billing Period. As definedin § 5.1(n).
(ca) MWD Full Water Rate. As defiried in § 5.1(0).
“(cb) "N" Year Rolling Average As definedin § 5.1(0).
" (cc) NEPA. Asdefined in Recital K. |

(cd) Neutral County. As defined in § 16.3.

9-
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(ce) New Agfeement Price. ‘As defined in § 5'.3(b)(vii). _
{cf) " New Direct Property Charges. As defined in § 5,l(r).

(.cg) Non-Volume-Sensitive Charges. As defined in § 5 1(s).
(ch)  Notice of Dispute. As defined in § 17.4.

(ci) - Notice of Exercise of Right of First Refusal. ‘As defined in

§1L30).
| (<j) thice of Impending Shortage. As definedin § 11.2.
('ck). -Nogice of Material Changg' As deﬁded in § 4.2(c). |
(cl)  Notice of Reduction Amount. As defined in § 4. 3(b)
~ (cm) | Notice gf Regewal As deﬁned in § 4. Z(b)
§ 1360 (cn)  Notice Qf Right to Ex ggglse Rxght of Flg; Refusal As defined in .
11.3(a). '

(co) | Noticg of Waiver. As deﬁned in § 3.2(c)vii)
(cp) Notice to Acquire. As defined in § 3.2(0)().
(cq) Notice to Transfer. As defined in § 3.2(c)(i).

(cr)  Offering Party. As defined in § 4.4(b)

B (cs) PCC. The Program Coordinating Committee established pursuant
to the [ID/MWD 1988 Agreement. :

(ct)  Price Mg termination Value. As defined in'§ 5.3(b)('vi). l

(cu) Primary Transfer Water. The amount of Conserved Water
transferred, starting with Agreement Year 1 and increasing by twenty thousand (20,000)
AFY to and mcludmg the Stabilized anary Quantity.

- . (cv) ted Ave nny lTr nsfers from Qualifyving
Transactions. As definedin § 5.1(u). '

(cw) Property Tax Rate Limit. As defined in § 5.1(v).
(cx) Qualifving Criteria. As defined in § 5.1(w).
(cy) ._ Qualifving Transaction. As defined in § 5.1(x).

~10=
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. .. | | - (cz)

gach Quantlg The volume of Conserved Water wheeled

through a specific Conveyance Path Reach taking into account actual Conveyance Losses-
for that Conveyance Path Reach.

(da)

Reach Wheelmg Charge. The charge for each specific

Conveyance Path Reach determined by the sum of the Conveyance Path Capital Costs,
Conveyance Path Replacement Costs, Conveyance Path Operation and Maintenance Costs
and Conveyance Path Power Costs for that Reach. :

(db)

(de)

dd)

(de)
(df)
(dg)

(@

e

(dj)

Recxcled Water Servnce Charg_ As deﬁned in § 5. l(y)

Rgductlon Amount As defined in § 4, 3(a)

Renewal Term As defined in § 4 1(b).

Replacement Water Rate As defined in § 5.1(z).

' Reguest For A Price Redetermination. As defined in § 5.3(c).

Responding Party. As defined in § 4.4(b). - e

_Righi of First Refusal Cap. As deﬁned in § 4.4(5}(i). |

Secasonal Storage Service Charges. As defined in § 5.1(aa).
Secretary. The Secretary of the Department of the Interior of the

United States, and duly appomted successors, representatives and others with delegated

.. authority.
- {dk)
- (dh

Settling-Up Date. As defined in § 6.1(c).

, §Ming—!}g Paxmeng. As deﬁned in§ 6. l(c).

(dm) Shadow Period. As defined in § 4.4(c).

(dn)
(do)
(dp)
(dq)
(dr)

® @ w

S_rtuﬁm As defined in § 11.3.
§ ortage Premium. As defined in § 5.1(ab).

Shortage Premium Period. As defined in § 5.1(ac).

Shortage Premium Table As defined in § 5.1(ad).
Stabilized Primary Quantity. Asdefinedin§3.1.
State Water Project. The water rights and facilities acquired or

constructed pursuant to the Central Valley Project Act, Water Code § 11100 et seq. and
" the State Water Resources Development Bond Act (Burns Porter Ac_:t), Water Code
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§ 12930 et seq. The facilities include the Oroville and upstream reservoirs, an aqueduct
- system from the Sacramento-San Joaquin Delta to termini in the North and South San

- Francisco Bay area, the San Joaquin Valley, the Central Coast and Southern California,

" miscellaneous water conservation, flood control and drainage facilities;, power generation,

transmission and Davis-Grunsky act water development projects (Water Code § 12880 ¢t

seq.).

~ (dt)  Subsequent Environmental Mitigation Date. The date after the
Environmental Decision Date on which additional environmental mitigation 1s required as

a result of post-Effective Date unanticipated environmental consequences.
(du) Supplemental Agreement. As defined in § 11.2(b).

_ ('dv). Supplemental Wheeling Charge. The payment by the Authonty
to MWD as a joint [ID/Authority contribution to any MWD off-stream storage program

for Colorado River water. The amount of the Supplemental Wheeling Charge shall equal
the Supplemental Wheeling Rate, multiplied by the quantity of any Flood Control Releases
_available for diversion by MWD that were not diverted by MWD into the Colorado River
Aqueduct in that month because the Authority wheeled Conserved Water through the
- Colorado River Aqueduct in that month

(dw) Supp gmgntal Wheeling Rate. The component of the Actual
Wheehng Rate for charges imposed by the MWD on the Authority for wheeling

Conserved Water from Lake Havasu to the Conveyance Path Terminus when the monthly
capacity of the Colorado River Aqueduct is less than the sum of: .

(i) The quantity of Conserved Water, if any, the Authonty :
wheels through the Colorado River Aqueduct in that month; plus

(i) - The quantity of water diverted by MWD from the Colorado
River in that month under (A) its 4th priority entitlement and (B) pursuant to the '
I]DIMWD 1988 Agreement; plus ' '

(ii)  The quantity of any Flood Control Releases available for
-dwerston by MWD in that month. :

(dx)* SWRCB. California State Water Resources Control Board

dy) . __mmt.o_ Asdeﬁnedm§5 1(ae).

(dz) reasury Rate. The interest rate on six (6) month constant

matunty uUs. Treasury securities, as announced in Federal Reserve Statistical
- Release H.15 (Selected Interest Rates). If the publication of Federal Reserve Statistical

Release H.15 is discontinued, or if the Treasury Rate is altered in some material manner,

including changing the name of the rate or the securities measured in the rate, the Parties

must use their reasonable best efforts to agree on a substitute rate that reasonably captures
-the same factors, such as risk, duration, and matunty.

: -12-
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: . _ | o (ea) - Treated Water Charges As defined in § 5 1(ag)

. (eb) Undwerted Conserved Water. The difference between one-
twelfth (1/12) the Agreement Year quantity of Conserved Water to be transferred by the
" [ID and the quantity actually diverted in any month by the Authority. '

(ec)  Untreated Full Service Wet_er Rate As defined in § S 1.(ah)_
(ed) Vintage As definedin § 5.1(ai).
(ee) Volume-Sensitive Charges. As defined in § S_.l(aj)._

: (efy Water Conservation. As deﬁned in § 1011(a) of the California
Water Code, as in effect on the Executlon Date

(eg) Water anllg Terminus. The location at Lake Skinner where
the quahty of water inflow to Lake Skinner is measured.

(eh) Water Quality Transggtlon As defined in § 3.2(e).
1.2~ Rules of Construction and Word U sage. Unless the context clearly

requires otherwise:

. . e : : () The Recna.ls to this Agreement are a part of this Agreement to the
‘ same extent as the Articles; _ _ '

(b)  The Exhibits attached to this Agreement are mcorporated by
: reference and are to be considered part of the terms of this Agreement; - -

(c) The plural and smgula.r numbers include the other;
- (d) 'l."he masculine, feminine, and neuter genders include the others,
"(e)  "Shall," "will," "must," and "agrees" are each mandatory,

® "May" is permissive;

(g) "Maynot"is prehibitory;

(h) "Or"isnot exclﬁsive;

@ "Includes" and "including” are not limiting; and

() "Between" includes the ends of the identified range.

Cel3-
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ARTICLE 2.

" BASIC PROVISION
Subject in all events to the terms and conditions‘of this Agreement. -

_ (a) The IID may undertake and agrees to contract with Landowners to
undertake Water Conservation efforts in order to reduce the diversion (less return flows)
of Colorado River water by the IID.

(b) ThellD _agfe_é:_é to transfer Conserved Watér to the Authonty. .

(c)  The Authority agrees to pay the IID for the Conserved Water so
transferred. ' ' ' ' _

(d) . The IID and the Authonty agree that at the termination of the
Agreement neither the terms of the Agreement nor the conduct of the Parties in
performance of the Agreement confers upon the Authonty any legal or equitable right to -
the Conserved Water, other than by right of first refusal provided in Article 4 below.

ARTICLE 3
QUANTITY

3.1  Primary Transfer. The quantity of Conserved Water transferred during
Agreement Year 1 shall be twenty thousand (20,000) AFY. The quantity transferred will increase
by twenty thousand (20,000) AFY each year thereafter until the "Stabilized Primary Quantity" is
reached. The "Stabilized Primary Quaantity” is that quantity between one hundred thirty
thousand (130,000) AFY and two hundred thousand (200,000) AFY, that the IID determines to
make available, in its complete discretion. The IID must give notice to the Authority of the
- Stabilized Primary Quantity no later than the end of the sixth (6th) month following the
- satisfaction of the Contracting Landowner conditions of §§ 7.1(c)(ii) and 8. 1(c)(i). Ifthe IID
fails to give timely notice, the Stabilized Primary Quantity will be two hundred thousand
(200,000) AFY. The [ID may not change the quantxty of the Stab:hzed Primary Quantlty once the
amount has been established. _

_ 3 2 Discretionary Additional Transfers. Subject to the prows;ons of this
secnon, (i) if D wishes to transfer "Additional Available Water," it must offer that-Conserved
Water first to the Authority, and (ii) if the Authority wishes to acquire additional water froma
~ third party other than MWD, it must offer to purchase Conserved Water first from the IID, up to

the "Additional Available Water” quantity. o

. (a)  Additional Available Water. "Additional Available Water”
means that quantity of Conserved Water, if any, up to a maximum of one hundred
thousand (100,000) AFY, that the [ID determines, in its complete discretion, except as
limited in this § 3.2, to make available under this Agreement. Once the IID has identified
a quantity of Addmonal Available Water available to the Authority under this Agreement,
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: l such quantity may not be reduced. The quantity of Additional Available Water, if any, is

- independent of the Stabilized Primary Quantity transferred under § 3.1. ‘Additional
Available Water does not include: ' - '

: (i)  Water, in the quantity specified in the following sentences, .
that the IID transfers to MWD or CVWD under the IID/MWD 1988 Agreement.

" The quantity of water excluded from Additional Available Water in the preceding
sentence is that quantity of water being transferred to MWD or CVWD as of the
Execution Date plus any increases resulting from PCC determinations (both terms
on an annualized Calendar-Year basis); or :

(i)~ Water conserved from the All-American Canal or Coachella -
Canal. : '

(b) - Price. The price for Additional Available Water will be the same -
price as for the Primary Transfer Water transferred under § 3.1 concurrently. - '

(c) Procedure. The transfer of Additional Available Water shall
proceed as follows: ' _ -

- : S ()  Notice to Acquire; Notice to Transfer. On or after
. ' L January 1 of Agreement Year 4, the Authority may give a notice of its desire t0

obtain Additional Available Water ("Notice to Acquire"), and the [ID may give a
notice of its desire to transfer Additional Available Water ("Notice to Transfer").
‘The Notice to Acquire and Notice to Transfer must contain the terms of the '
desired quantity, transfer start date, period over which the transfer would increase. .-
from the minimum to the maximum and any environmental, transportation.
SWRCB approval, BOR approval or Landowner participation conditions.

~ (#)- Response to Notice Meet and Confer. The Party not giving

the Notice to Acquire or Notice to Transfer must either accept the terms and
conditions contained in such Notice, respond with a counter-Notice containing
alternative acceptable terms and conditions, or meet and confer with the Party
giving the Notice in order to determine whether mutually acceptable terms and
conditions can be negotiated. The Parties have six (6) months from the giving of

- the earliest Notice to Acquire or Notice to Transfer to reach an agreement on the
terms and conditions for the transfer of Additional Available Water or the Notice
will be deemed rejected. ‘

(i) = Condition Removal. Should the Parties agree that the
transfer of Additional Available Water may be conditioned on the satisfaction of
environmental, transportation, SWRCB approval, BOR approval or Landowner

' o participation conditions, the period for satisfaction of such conditions may not be
. : longer than twenty-four (24) months from the date that the Parties reach
: ' ' agreement on the terms for transfer of the Additional Available Water. The Parties
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: . | agree to proceed with reasonable diligence and use reasonable best efforts to
' - satisfy any conditions for which a Party has accepted responsibility.

(v)  StartDate The first day that Additional Available Water
may be transferred to the Authority is the later of:

(A) ~ January | of Agreement Year 11; or

(B)  Six (6) months after the satisfaction of the last.
remaining condition referenced in § 3.2(c)(iii) above.

(v)  Transfer Quantity Schedule. The period over which the

| quantity of Additional Available Water increases from its minimum to its maximum _
quantity may be no shorter than two (2) years and no longer than ten (10) years.

(vi) Term. The term oftransfer of Additional Available Water
must end concurrently with the Initial Term and any Renewal Term. ' '

_  (vii)-  Waiver of Right to Acquire or Transfer. The failure of the
Parties to negotiate acceptable terms and conditions for the transfer of Additional
- Available Water shall entitle the Party sending a Notice to Acquire or Notice to
. _ _ Transfer to give a "Notice of Waiver" which results in both Parties relinquishing
. ' any further rights or obligations under § 3.2 with respect to Additional Available
i ' Water. Ifall of the agreed upon conditions for the transfer of Additional Available
Water are not satisfied or waived, either Party shall be entitled to give a Notice of
Waiver which results in both Parties relinquishing any further rights or obligations
under § 3.2 with respect to Additional Available Water, provided the Party sending
the Notice of Waiver proceeded with reasonable diligence and used reasonable
best efforts to satisfy any condition for which it had accepted responsibility. _
Unless a Party sends a Notice of Waiver, the rights to Additional Available Water
are unaffected and shall continue until the end of the Initial Term.

: (d)  IID Carve-Out. The [ID has the right to carve-out from
Additional Available Water water that it transfers to MWD or CVWD in connection with

_ the execution of a contract with either of those entities ("Adjunct Contract"). Therefore,
the amount of Additional Available Water potentially available to the Authority is up to.
one hundred thousand (100,000) AFY less the amount transferred to MWD or CVWD
pursuant to an Adjunct Contract. This right to carve-out for MWD or CVWD additional
Conserved Water is subject to the following restrictions: '

() = Theright to execute an Adjunct Contract terminates at the
end of Agreement Year 7. '

e : (i)  The transfer of water under an Adjunct Contract may not

. : reduce the quantity to which the Authority is already entitled, as either the
Stabilized Primary Quantity or as Additional Available Water. That is, once the
IID has specified a Stabilized Primary Quantity or quantity of Additional Availabie
' -16- ' _ _
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| . _ . Water available to the Authority, neither quantity may be reduced. Furthermore, a

- S carve-out for MWD or CVWD may not in any way impact the wheeling of [ID
transferred Conserved Water by the Authority from Lake Havasu to the
Conveyance Path Terminus. '

_ A (i)  The IID may not transfer any water to MWD under an
Adjunct Contract until the wheeling conditions, §§ 7.1(e) and 8.1(¢), have been’
satisfied or waived. '

(iv)  Any Adjunct Contract with MWD must either:

(A)  Contain, or provide for the concurrent delivery of, a
permanent waiver of all existing legal disputes related to the approval
conditions under the Agreement, §§ 7.1(d) and 8.1(d), including disputes

" regarding waste, unreasonable use, forfeiture, equitable apportionment,
legality of transfer and legality and sufficiency. of verification method, or

) B) Reciuire that the price per AF that MWD pays
during any Agreement Year is greater than or equal to the price that the
Authority pays during that same Agreement Year. :

(v}  Any Adjunct Contract with CVWD must contain CVWD's
. - covenant that it may not transfer the water received, directly or indirectly (for
- - example, by exchange), for use outside CVWD's jurisdictional boundaries.

(vi)  Within five (5) days of the [ID Board approval ofan
Adjunct Contract, the IID shall deliver to the Authority a copy of the Adjunct
" Contract and any other information necessary to demonstrate satisfaction of the
Adjunct Contract restrictions of § 3.2(d)(i)~(v). The Authority shall have thirty
(30) days from such notice to approve or file an objection with the Administrative
- Committee. Failure to timely file an objection shall be deemed approval. If-a
timely objection is filed, the Adjunct Contract shall not commence until the
_objection is finally resolved pursuant to the provisions in Article 17.

: (e) Authority Exclusions. The Authority's obligation to first offer to
purchase Conserved Water as Additional Available Water from the IID before acquiring
‘water from a third party other than MWD does not apply to the following transactions
("Water Quality Transactions" and "Drought Transactions"): - - :

(1) Water ity Transactions. A Water Quality Trarisaction
must satisfy all the following criteria: ' _

: (A} The Authoﬁfy must take delivery of the Water
Quality-transferred water at Lake Skinner;, - S
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(BY The Authority' must not exchange the Water
Quality-transferred water for receipt of any other water between Lake
Skinner and the Conveyance Path Terminus, :

‘ (C)  The total dissolved solids ("TDS") of the Water
Quality-transferred water as measured at the Water Quality Terminus at the
end of every Calendar Year quarter must be less than or equal to four '
hundred (400) parts per million ("ppm"); :

" (D) The TDS of the Water Quality-transferred water at
the Conveyance Path Terminus at the end of every Calendar Year quarter
must be less than or equal to the TDS of the Conserved Water transferred
by the IID to the Authority under this Agreement, as measured at Lake
Havasu; ' ' - -

~ (E)  The annual quantity of Water Quality-transferred
water received by the Authority as measured at the Conveyance Path
Terminus, when aggregated with all other Water Quality-transferred water
from Water Quality Transactions, does not exceed the following schedule: '

: () " Execution Date to Ag.ree_ment'Year
- twenty thousand (20,000) AF Y . | _

_ (2)  Agreement Year 2 - forty thousand
© (40,000) AFY . L

7 (3) Agreement Year 3 - sixty thousahd'
(60,000) AFY 3 -

: - (4 Agreement Year 4 - eighty thousand
© (80,000) AFY |

\ (5)  Agreement Year 5 - one hundred thousand
(100,000) AFY - |

. {6) . Agreement Year 6 to end of Initial Term -
one hundred thousand (100,000) AFY; and

(F)  The wheeling rate to be paid by the Authority must
be no more than would be calculated utilizing the methodology of
the Base Wheeling Rate until either the satisfaction of the wheeling
conditions contained in §§ 7.1(e) and 8.1(e) of the Agreement or
two (2) years from the Execution Date, whichever is earlier, and -

 thereafter no more than would be calculated utilizing any lawful
wheeling rate methodology.
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(i)  Drought Transactions. Water acquired ina Drought

Transaction must be under a contract that is:

(A)  Executed after (1) a declaration by the Secretary of
a.shortage condition for the Lower Colorado River or (2} a monthly
projection by the California Department of Water Resources of a Critical.
Year and which contract requires delivery of all contracted for water within '
two (2) years from execution; or S

(B)  Executed before (1) a declaration by the Secretary
of a shortage condition for the Lower Colorado River or (2) a monthly
projection by the California Department of Water Resources of a Cntical
Year but which contract provides for delivery of water only after and -

during a shortage condition on the Lower Colorado River or during a
Critical Year;and -~ - _ _ _ :

(C).  Under either (A) or (B) above, the wheeling rate to
be paid by the Authority must be no more than would be calculated
utilizing the methodology of the Base Wheeling Rate until either the )
. satisfaction of the wheeling conditions contained in §§ 7.1(e) and 8. 1{e) of
- the Agreement or two (2) years from the Execution Date, whichever is
earlier; and théreafter no more than wouid be caiculated utilizing any lawful
wheeling rate methodology. : '

(iii)  Within five (5) days of the Authority Board approval of a
contract for a Water Quality Transaction or a Drought Transaction, the Authority
shall deliver to the IID a copy of the contract and any other information necessary
to demonstrate satisfaction of the applicable restrictions of § 3.2(eX(i) or (ii). The
[ID shall have thirty (30) days from such notice to approve or file an objection, and
unless the Water Quality or Drought Transaction is in response to an Event x
~ Constituting An Emergency, such objection shall be filed with the Administrative

" Committee. Failure to timely file an objection shall be deemed approval. 1fa

timely objection is filed, the Water Quality Transaction or Drought Transaction
shall not commence until the objection is finally resolved pursuant to the provisions -
of Article 17, if such Transaction is not in response to an Event Constituting An
Emergency, or if such Transaction is enjoined from commencing under Article 16.

33 Temporary &Tran.sfgr. The Authority has a limited right io re-transfer |

Consérved Water transferred by the ITD. This right is subject to the following terms and

conditions:

(a) No Effgt on OD. The re-transfer may take place 'only if the re-

transfer will not injure the IID.

(b) Mﬁtug Aid. The re-transfer may be done only to lend Mutual -
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(c) Duration. The term of the re-transfer may not exceed twelve (12)
" months, and there may be no consecutive or regiltarly recurring re-transfers. [f, however.
the Mutual Aid condition that justified the temporary re-transfer under § 3.3(b) above has
a continuation duration of more than twelve (12) months, then the [ID may not
‘unreasonably withhold its consent to a re-transfer with a duration of up to twenty- four
(24) months.

: _ (d)  Short-Term Exchange If the Authority exchanges 1ID-
.transferred Conserved Water for MWD-delivered water with MWD or an MWD member-
agency, and if the exchange obligation of each party must be and actually is fulfilled within
a single Calendar Year, then that exchange is not a temporary re-transfer and is not subject
to the limitations set forth above. The term of any exchange agreement is in the complete
discretion of the Authority. :

3.4  Calendar-Year Limitation. The Authority's right to transferred
Conserved Water under this Agreement is not cumulative, and the Authority has no right to any
such Conserved Water that it does not divert within the Agreement Year that it is transferred.
* Thus, if the Authority fails to divert all the Conserved Water to which it is entitled under this .
Agreement in any one Agreement Year, the amount to which the Authority is entitled (and the
amount that the IID is obligated to transfer under this Agreement) in any other Agreement Year is
unaffected.

ARTICLE 4
TERM AND RENEWAL
41 Term.
(a) Initial Term. The period from the Initial Transfer Date to forty- -
five (45) years after the Benchmark Date. If the Agreement is not renewed on the terms
and conditions set forth in this Article, the Agreement terminates at the end of the Initial

Term. If the Agreement is renewed, the terms and condmons of the Agreement other than
§ 4.2 remain in full force and effect. '

(®) Renewal Term. The penod ﬁ'om the explratlon of the Enitial Term
until thirty (30) years after such expiration.

4.2 Renﬂg!.r

(é) Option tg' Renew. 'Subject to the Matenal Change provision in
§ 4.2(c) below, each Party has a unilateral option to renew the Agrecment for the Renewal
Term.

(b)  Timing of Option Exercise. (fthe Atithority' wishes to renew the
Agreement for the Renewal Term, the Authority must give the TID notice of its exercise of
‘renewal option (“Notlce of Renewal") dunng Agreement Year 33, 34, or 35. Ifthe IID
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wishes to renew the Agreement for the Renewal Term, the [ID must give the Auth‘ority'
Notice of Renewal during Agreement Year 36, 37, or 38. '

{c) Notice of Material Change. [rrespective of whether a Party has
" given, or still has the right to give, a Notice of Renewal, either Party may give notice to.
the other that the Agreement will not be renewed beyond the Initial Term as the result of a
_ Material Change ("Notice of Material Change"). For the purposes of this § 4 2(c),

" "Material Change" means that the access to available conveyance facilities and the costs
for transportation of the Conserved Water to the Conveyance Path Terminus during the
" Renewal Term are expected to be materially worse to the Party providing the Notice than
those terms were during the Initial Term. A Party may give a Notice of Material Change
even if it is the Party that has given, or still has the right to give, a Notice of Renewal. A
Notice of Material Change is effective only if given between Agreement Years 35 and 40 -
The 11D or the Authority may respond to a-Notice of Material Change and preserve the
Notice of Renewal by promptly notifying the other of its exercise of its rights to contribute
the additional costs as provided in §§ 7.3 and 8.3 respectively. '

43 Reduction in Quantity During Renewal Term.

. (a) Reduction Amount The [ID may reduce the quantity of
Conserved Water that it must transfer to the Authority, and for which the Authority must
pay, by up to thirty four thousand (34,000) AFY ("Reduction Amount") less than the
Stabilized Primary Quantity plus any Additional Available water being transferred.
Subject to the terms of this § 4.3, this Reduction Amount goes into effect when the
Renewal Term commences. . :

: _ (b)  Notice. In order to reduce its transfers to the Authority by the
Reduction Amount, the ITD must, during or before Agreement Year 40, give "Notice of '
the Reduction Amount" which Notice shall include the amount of the Reduction Amount
and the IID's projection that existing or future municipal or industrial demands warrant the
Reduction Amount. ' :

_ (c) anQitiog;. The [ID may reduce its transfers by the Reduction .
Amount only if: | o . ' ' '
) The [ID/MWD 1988 Agreement has expired or terminated,
or will expire or terminate by the date on which the Renewal Term commences,

(i)  The IID has not, as of the date on which the Renewal Term
commences, transferred Conserved Water created under the IID/MWD 1988
Agreement for use outside of Imperial County; and

(i)  The Reduction Amount will not be used or transferred for
use outside of Imperial County. . :
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(a)  Analysis of Transfers During Agreement Year 63, Year 18 of
" the Renewal Term. No later than January 31 following the conclusion of Agreement

Year 63, Year 18 of the Renewal Term, the Parties must determine the quantities of water
that, during Agreement Year 63: o _

44  Right of First Refusal, - ot o

: (i) The IID is transferring to the Authority under the
Agreement (the "Right of First Refusal Cap"), _

_ (i)  The IID is transferring to third parties, other than the
_ Authority (the "IID Safe-Harbor Quantity"); and :

o (iiiy  The Autherity is acquiﬁng from MWD, projects and third
parties, other than the IID under this Agreement (the "Authority Safe-Harbor .
 Quantity"). a . . _

(b) ompeting Proposed Transaction. A proposed Transaction in
which a Party makes a firm offer to, or enters into an agreement with, a third party to
- acquire (in the case of the Authority) or transfer (in the case of the IID) water, is referred
to as a "Competing Proposed Transaction.” In order to be considered a Competing
Proposed Transaction, the transaction contemplated by the firm offer or agreement must

- - satisfy the Eligibility Criteria as defined in § 5.1(f), other than the satisfaction of

§ 5.1(f)(iv) regarding being a Noncontingent Transaction and § 5.1(f)(v) regarding the
Reference Date. The Party contemplating the Competing Proposed Transaction is the
* "Offering Party;" the other Party is the "Responding Party.” - -

~ (¢)  Right of First Refusal. If, at any time after the commencement of
Agreement Year 63 and before the end of the period from the expiration of the Renewal
Term until ten (10) years thereafter (the "Shadow Period"), an Offering Party :
contemplates a Competing Proposed Transaction which would cause the [ID to have total
transfers or the Authority to have total acquisitions in excess of the applicable Safe-

" Harbor Quantity, then with respect to that Competing Proposed Transaction, the

Responding Party has a right of first refusal. The Responding Party may compel the
_ Offering Party to consummate the transfer of water with the Responding Party on the
same terms and conditions set forth in the Competing Proposed Transaction. -

(d)  Exercise of Right of First Refusal.
@) Meet-and- Best Offer. During the period

from the commencement of Agreement Year 63 and the conclusion of Agreement
Year 65, the IID and the Authority must meet and confer to see if they can agree
“to terms for a continuation of the Agreement beyond the expiration of the Renewal
Term or agree to terms for a new, superseding agreement. Either Party may make
an unlimited number of proposals for the continued transfer of some or all or more
Conserved Water, and such proposals may be on terms identical to or wholly or
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partly different from those set forth in this Agreement. The last proposal that a -
Party makes is that Party's "Last Best Offer." Either Party may freely reject any
such proposals. If the Parties agree to terms for the transfer of Conserved Water
beyond the expiration of the Renewal Term, then the right of first refusal will be -
automatically canceled and voided. If the Parties do not agree to terms for the
*transfer of Conserved Water beyond the expiration of the Renewal Term, then for .
the duration of the Shadow Period, each Party will have a right of first refusal as to
the other, in a quantity up to the Right of First Refusal Cap. o

(i)  Notice of Competing Proposed Transaction. The Offering
Party must give written notice of the Competing Proposed Transaction to the

Responding Party immediately after the earlier of (A) the execution of the contract
or term sheet for the Competing Proposed Transaction, and (B) the approval of
the Competing Proposed Transaction by the Offering Party's Board. The notice
must include a copy of the contract or firm offer, such other additional information
as is necessary to confirm that the Competing Proposed Transaction satisfies the
Eligibility Criteria, other than as to contractual contingencies, and a per AF
valuation of the Competing Proposed Transaction and the Responding Party’s Last
Best Offer. _ . . -

: (i) Response to Notice. The Responding Party may exercise its
right of first refusal by giving notice of such exercise within ninety (90) days after
the Offering Party gives notice of the Competing Proposed Transaction. Exercise.
of the right of first refusal resuits in a reduction in the Right of First Refusal Cap
by the quantity of Conserved Water covered by the Competing Proposed

Transaction, even if the Parties do not close the new Transaction because of the . -
failure to satisfy a specified contractual contingency. If the Responding Party does
not exercise its right within that ninety (90) day period, then the right of first
refusal expires, but only as to that quantity of Conserved Water covered by the
Competing Proposed Transaction. (For examples, see Exhibit G.) Thus, the
exercise of a right of first refusal or the failure to exercise a right of first refusal
results in a reduction to the Right of First Refusal Cap. '

(iv) WM&W
Inferior To Last Best Offer. Ifan Offering Party contemplating a C ompeting

Proposed Transaction has given a notice of the Competing Proposed Transaction,
and the terms of that Competing Proposed Transaction are inferior to the Offering
Party compared to the terms contained in the Responding Party's Last Best Offer,
then the Responding Party may compel the Offering Party to consummate a
transfer of water on the same terms and conditions set forth in the Competing
_ Proposed Transaction, other than as to the price for the transferred water. Asto
price, if the Authority is the Responding Party, then the price that the Authority

" must pay will be ten percent (10%) less than the price specified in the Competing
Proposed Transaction. If the 1ID is the Responding Party, then the price that the
Authority must pay will be ten percent (10%) more than the price specified in the
Competing Proposed Transaction.
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- (v) . Comparison of Last Best Offer and Competing Proposed
Transaction. In order to compare the terms of the Last Best Offer and a.
Competing Proposed Transaction, and thus to determine whether a Competing
Proposed Transaction is inferior to a Last Best Offer, the Parties must employ the
methodology set forth in § 5.3(b) for determining the per AF value of Eligible '
Transactions and for adjusting for the value of certain Transaction characteristics
like supply reliability, water quality and other factors used in the immediately -
preceding Price Redetermination process. If no Price Redetermination has yet
occurred because of the absence of any of the conditions for commencing a Price

. Redetermination process identified in § 5.3(a), other than the absence of a request
by either of the Parties, then no premium or discount under § 4.4(d)(iv) will be
applicable. : ' '

 ARTICLE S
~ PRICING
51 Pricing Definitions. _
. {a) A.nge;_g' tion Charges. The levy by the MWD of a special tax upon
 taxable property or other charges imposed solely as a condition of an agency or territory
being annexed into the MWD as authorized under §§ 351 and 372 of the MWD Act and

§ 33000 of the MWD Administrative Code, as in existence on the Execution Date or
' thereafter amended or superseded. :

- <24-

ARTICLES 4,5




(b) ~Applicable Discount Rate.

Agr.eement Year |  Discount Rate
1 2500
-2 2389
3 2278
4 2167
5 2056
. 6 1944
7 1833
8- 1722
-9 1611
10 - 1500
11 : 1350
12 _ -.1200
13 1050
14 . ~.0900
15 - 0750
16 - .0625
17 and thereafter - .0500

(6) Authority Shortage. An Authority Shortage exists, other than one -

caused by an emergency as defined in California Water Code § 1811(b) as in effect on the
Execution Date, for any period following the adoption of a resolution by the Authority
Board containing a declaration of a Water Shortage Emergency (pursuant to Water Code
§ 350 as in effect on the Execution Date) and imposing mandatory water conservation
measures or rationing of water deliveries on its member agencies, excluding such -
impositions on interruptible agricultural water. ' :

. {d) Base Clgntract Price. The Base Contract Price shall be determined
by the following formula. - _

{MWD Full Water Rate - Base Wheeling Rate] x [1 - Applicable Discount Rate] +
'50% x [Base Wheeling Rate - Actual Wheeling Rate] - '
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. _ The formula is expressed as the "Base Contract Price equals [the MWD =
Full Water Rate minus the Base Wheeling Rate] multiplied by the difference between [one -
(1) minus the Applicable Discount Rate] plus fifty percent (50%) of the difference '
between [the Base Wheeling Rate minus the Actual Wheeling Rate].” Whether the Base
Wheeling Rate is more than the Actual Wheeling Rate or the Actual Wheeling Rate s

more than the Base Wheeling Rate will determine whether the difference is a positive or =
negative number and thus whether the Base Contract Price will increase or decrease. '

(e)  California Water Market Scale Table.
CALIFORNIA WATER MARKET SCALE

Projected Average Annual Tr&nsfefs Weight of Price
from Qualifying Transactions Redetermination Value
0.24-0.35 MAF ’ 50%
0.36-0.47 MAF : + 53%
0.48-0.59 MAF | - 60%
0.60-0.71 MAF | 6%
0.72-0.83 MAF 73%

- 0.84-0.95 MAF - _ 80%
0.96-1.07 MAF _ . 87%
1.08-1.20 MAF - 93%

- >120MAF 100%

Eligibility Criteria:

()  Eligibility Criteria. Collectively, the following are all necessary '

@ Information Availability. In order fora Transaction to be an
Eligible Transaction, the Parties must be able to obtain a complete copy of the
underlying contract and other information about the Transaction, transferor and
transferee sufficient to evaluate the satisfaction of other Eligibility Criteria.

(i)  Voluntary Negotiated Transactions. The Transaction must
be the result of voluntary negotiations between a willing transferor and a willing
transferee where neither party was compelled or coerced into agreeing to the
Transaction or to any of the terms or conditions of the Transaction. If a voluntary
Transaction has uniform terms and conditions with other Transactions not the
result of independent, arms-length bargaining, then that Transaction and all other
identical Transactions with a Reference Date in the same Calendar Year are to be
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aggregatéd and counted as a single Transaction. See, for examplé; the illustration
involving the 1991 Drought Water Bank contained within Exhibit E.

(i)  Geography. The water or water rights that are transferred
by the Transaction must be capable of being used for domestic, municipal,
industrial or agricultural use within the geographic territory defined as the Lower -
Colorado River Basin. :

: (iv)  Noncontingent Transaction. All contingencies to the
performance by both parties to the Transaction must have been removed before the
start of the Price Redetermination.

(v)  Reference Date. The date that the Transaction became a
bmdmg contract between the parties to the Transaction, which date shall be no
more than ten (10) years prior to the Agreement Year of the start date of the Price
Redetermination, unless the conditions identified in Exhibit E concerning
lengthening the Reference Date Eligibility Criterion are satisfied, but in no event
longer than fifteen (15) years, or with a Reference Date before the year 2000

(vi) _Mm_rﬂ_e_cm A Transactxon must have a nummum
term for annual water transfers of five (5) years. ’
{vii) M;ng_an_tx A Transactxon must involve: (A) an

average annual transfer quantity of no less than five thousand (5,000) AFY for the
 term of the Transaction; (B) a cumulative transfer quantity over the term of the |
" Transaction of no less than fifty thousand (50,000) AF, and (C), a frequency of
annual water transfers over the term of the Transaction equal to or greater than
seventy-five percent (75%) of the years of the term (the number of years water is
transferred divided by the contract term, rounded to the nearest percent).

: (viii) Feasibility. The IID must face no legal, technical or other
barrier that would preclude it from participating in the Transaction as a transferor
and realizing the full benefit to the transferor of the terms and conditions of the
" Transaction; or the Authority must face no legal, technical or other barrier that
would prectude it from participating in the Transaction as a transferee and realizing
the full benefit to the transferee of the terms and conditions of the Transaction.

(1x) Water Quality. Transactions mvolvmg water, the quality of
which, when sub]ected to ordinary and customary treatment in the MWD or the
Authority service areas, would fall within the controlling federal and state
maximum contaminant levels for potable water.

_ x) E;glidgg_msggng_s Any Tra.nsactlon involving a
~ transfer under an Adjunct Contract with MWD or CVWD; any transfer under the

IID/MWD 1988 Agreement; or any transfer of water conserved ﬁ'cm the All-
American Canal or the Coachella Canal.. .
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. o (g) Eligible Transaction. A Transaction that satisfies each of the
Eligibility Criteria. : - ' : = :

(h) Excluded Conﬁection Maintenahce Charges. Any connection -
maintenance charge established by the MWD pursuant to MWD Administrative Code

§§ 4401 (b) and 4402, as in existence on the Execution Date or thereafter amended or
- superseded, that does not exceed two hundred dollars ($200) per cubic feet per second
(ncfsu ) § .

_ ') Excluded Property Taxes. MWD property or ad valorem taxes
that fall below the Property Tax Rate Limit. o -

_ ® Fundamental Change. A substantial, fundamental and precipitous
change in the nature of MWD's purpose or the extent of MWD's powers, territory,
operations, functions, services of the like such that the MWD Full Water Rate is no longer
reasonably relevant to the Base Contract Price formula. : C

: (k) ~ Fundamental Chan Date. The date on which a Fundamental

- Change is reported to the Administrative Committee, provided such report is either

_uncontested by the nonreporting Party or, if it becomes a Dispute, is finally resolved -
pursuant to Article 17; and if the Fundamental Change is confirmed pursuant to Article 17
as reported, then the Fundamental Change Date is the date of reporting. o

() Interim Agricultural Water Service Charges. Any rate or -
" charge established by MWD pursuant to MWD Administrative Code §§ 4117 and _
- 4401(a)(4), as in existence on the Execution Date or thereafter amended or superseded. -

(m) Minimum Qualifying Transaction Threshold. The minimum

- Projected Average Annual Transfers from Qualifying Transactions necessary to initiatea -
Price Redetermination, which quantity must be no less than two hundred forty thousand
(240,000) AFY. -~ '

_ {n) M.ED Billing Period. The time period for an MWD charge as -
determined by reference to the MWD bill for such charge. :

(0) MWD F