W ",'
-

STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Wastewater Petition WW43
City of Tracy

ORDER APPROVING CHANGE IN THE PURPOSE OF USE AND PLACE

OF USE OF TREATED WASTEWATER

SOURCE: Old River tributary to San Joaquin River
COUNTY: Alameda

WHEREAS:

1.

Treated Wastewater Change Petition WW43 was filed by the City of Tracy (City) with the State
Water Resources Control Board (State Water Board) on July 8, 2004, pursuant to section 1211 of
the Water Code. Public notice of the change was issued on September 16, 2005, and no protests
were received.

The petition was filed to add the use of treated wastewater for industrial and irrigation purposes as
authorized purposes of use, reduce the discharge of treated wastewater to Old River, and add the
proposed Tesla Power Plant site as an authorized place of use. Water will be piped at a maximum
rate of 12.5 cubic feet per second (cfs) with a maximum annual quantity of 5,900 acre-feet using
an approximately 11-mile long, 30-inch diameter recycled water pipeline from the wastewater
treatment facility to the Tesla Power Plant. At the power plant, water will be used for cooling
purposes and irrigation of net acres of 5.1 acres within the 60 acres power plant site. The City will
not abandon its existing point of discharge.

The State Water Board has determined that the petition to add the use of treated wastewater for
industrial and irrigation purposes as authorized purposes of use and the proposed Tesla Power
Plant site as an authorized place of use does not cause injury to any other lawful user of water.

Licensing of the Tesla Power Plant is within the jurisdiction of the California Energy Commission
(CEC). (Pub. Resources Code § 25500.) The CEC'’s process is functionally equivalent to the
preparation of an environmental impact report under the California Environmental Quality Act
(CEQA). (Pub. Resources Code § 21080.5; 14 Cal. Code Regs § 15251(k).) When issuing a
license, the CEC is the lead agency for purposes of CEQA. (Pub. Resources Code § 25519(c).)
As a responsible agency under CEQA, the State Water Board is required to use the CEC's
functionally equivalent document in granting an approval for the same project. (14 Cal. Code
Regs. § 15253(a).) The requirements for State Water Board use of the CEC document have been
met. (14 Cal. Code Regs. § 15253(b)(1)-(6).) The CEC found that use of treated wastewater in
lieu of potable water supplies was environmentally preferable.

The CEC assigned a Committee of two CEC Commissioners to conduct proceedings. Pursuant to
CEC siting regulations, CEC staff published a Final Staff Assessment (FSA) in April 2003, an
Addendum to the FSA in July 2003, and the Second Addendum to the FSA in September 2003.
The Committee published the Presiding Member's Proposed Decision (PMPD) in February 2004.
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A Revised PMPD issued in May 2004, followed by an Errata issued on June 15, 2004. The CEC
adopted the Revised PMPD as the Commission Decision and approved the Tesla Power Plant
project on June 16, 2004.

The State Water Board reviewed and considered the information contained in the listed
documents. The project under State Water Board review is delivery of treated wastewater to the
proposed Tesla Power Plant for power plant cooling and processing and landscape irrigation
purposes. The delivered wastewater is used in a closed system and is not returned to the stream
system. The deliveries could reduce the current volume of treated wastewater the City discharges
into Old River. The Commission Decision finds that (a) there are no adverse effects to
downstream water rights because the reduction in discharge of wastewater containing higher levels
of total dissolved solids (as compared to native flows) improved downstream water quality, which
was beneficial to downstream water right holders, and (b) there are no significant adverse impacts
to plants, fish or wildlife.

The July 2003 Final Staff Assessment Addendum, Reclaimed Water Supply Pipeline, Tesla Power
Project states, at pages 2.13-13 and 2.13-18, that the Central Valley Regional Water Quality
Control Board, National Marine Fisheries Service and Contra Costa Water District highly
encourage the reduction in discharge of the City’s wastewater into Old River. Moreover, written
support for the reclaimed water supply project has been received from the agencies previously
noted, as well as from the U.S. Fish and Wildlife Service, State Water Board, City, Alameda
County Zone 7 Water District, and the California Department of Fish and Game (July 2003 Final
Staff Assessment Addendum, page 1-5.)

The State Water Board, as responsible agency, is required to consider the CEC's functionally
equivalent document and reach its own conclusions on whether and how to approve the
Wastewater Change Petition. The State Water Board finds that there are no significant adverse
impacts to plants, fish or wildlife resulting from reduction in treated wastewater discharge to

Old River. Mitigation measures for this project are within the responsibility of the CEC, not the
State Water Board, and have been or should be adopted.

Fish, wildlife, and plant species have been or may be listed under the federal Endangered Species
Act and/or the California Endangered Species Act. A condition should be placed in the order
making the petitioner aware of possible obligations resulting from these acts.

NOW, THEREFORE, IT IS ORDERED THAT:

1.

The City of Tracy is authorized to change the point of discharge and place of use of treated
wastewater by reduction in discharge to Old River of 12.5 cfs and use the treated wastewater for
industrial and irrigation purposes within SWY4 of SE% of Section 30, T2S, R4E, MDB&M
(industrial); SE%4 of SEY4 of Section 30, T2S, R4E, MDB&M (irrigation of 2.6 acres); and SW% of
SW of Section 29, T2S, R4E, MDB&M (irrigation of 2.5 acres) as shown on a map dated July
2004 on file with the State Water Board.

The petitioner shall comply with the following Endangered Species condition:

This change does not authorize any act, which results in the taking of a threatened or endangered
species, or any act, which is now prohibited, or becomes prohibited in the future, under either the
California Endangered Species Act (Fish and Game Code sections 2050 to 2097) or the federal
Endangered Species Act (16 U.S.C.A. sections 1531 to 1544). If a "take" will result from any act
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authorized under this order, the petitioner shall obtain authorization for an incidental take prior to

construction or operation of the project. Petitioner shall be responsible for meeting all

requirements of the applicable Endangered Species Act for the project authorized under this order.
(0000014)

STATE WATER RESOURCES CONTROL BOARD
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Victoria A. Whitney, Chief
Division of Water Rights

Dated:

FEB 2 3 2007



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Wastewater Petition WW43
City of Tracy

ORDER APPROVING CHANGE IN THE PURPOSE OF USE, AND

POINT OF DISCHARGE OF TREATED WASTEWATER

SOURCE: Old River tributary to San Joaquin River

COLUINTY: Alameda

WHEREAS:

1.

Treated Wastewater Change Petition WW43 was filed by the City of Tracy (City) with the State
Water Resources Control Board (State Water Board) on July 8, 2004, pursuant to section 1211 of
the Water Code. Public notice of the change was issued on September 16, 2005, and no protests
were received.

The petition was filed to add the use of treated wastewater for industrial and irrigation purposes as
authorized purposes of use and reduce the discharge of treated wastewater to Old River. Water
will be piped at a maximum rate of 12.5 cfs with a maximum annual quantity of 5,900 acre-feet
using an approximately 11-mile long, 30-inch diameter recycled water pipeline from the
wastewater treatment facility to the Tesla Power Plant. At the power plant, water will be used for
cooling purposes and irrigation of net acres of 5.1 acres within the 60 acres power plant site. The
City will not abandon its existing point of discharge.

The State Water Board has determined that the petition to add the use of treated wastewater for
industrial and irrigation purposes as authorized purposes of use does not cause injury to any other
lawful user of water.

Licensing of the Tesla Power Plant is within the jurisdiction of the California Energy Commission
(CEC). (Pub. Resources Code § 25500.) The CEC’s process is functionally equivalent to the
preparation of an environmental impact report under the California Environmental Quality Act
(CEQA). (Pub. Resources Code § 21080.5; 14 Cal. Code Regs § 15251(k).) When issuing a
license, the CEC is the lead agency for purposes of CEQA. (Pub. Resources Code § 25519(c).)
As a responsible agency under CEQA, the State Water Board is required to use the CEC’s
functionally equivalent document in granting an approval for the same project. (14 Cal. Code
Regs. § 15253(a).) The requirements for State Water Board use of the CEC document have been
met. (14 Cal. Code Regs. § 15253(b)(1 through 6).) The CEC found that use of treated
wastewater in lieu of potable water supplies was environmentally preferable.

The CEC assigned a Committee of two CEC Commissioners to conduct proceedings. Pursuant to
CEC siting regulations, CEC staff published a Final Staff Assessment (FSA) in April 2003, an
Addendum to the FSA in July 2003, and the Second Addendum to the FSA in September 2003.
The Committee published the Presiding Member's Proposed Decision (PMPD) in February 2004.
A Revised PMPD issued in May 2004, followed by an Errata issued on June 15, 2004. The CEC
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adopted the Revised PMPD as the Commission Decision and approved the Tesla Power Plant
project on June 16, 2004,

The State Water Board reviewed and considered the information contained in the listed
documents. The project under State Water Board review is delivery of treated wastewater to the
proposed Tesla Power Plant for power plant cooling and processing and landscape irrigation
purposes. The delivered wastewater is used in a closed system and is not returned to the stream
system. The deliveries could reduce the current volume of treated wastewater the City discharges
into Old River. The Commission Decision finds that (a) there are no adverse effects to
downstream water rights because the reduction in discharge of wastewater containing higher levels
of total dissolved solids (as compared to native flows) improved downstream water quality, which
was beneficial to downstream water right holders, and (b) there are no significant adverse impacts
to plants, fish or wildlife.

The July 2003 Final Staff Assessment Addendum, Reclaimed Water Supply Pipeline, Tesla Power
Project states, at pages 2.13-13 and 2.13-18, that the Central Valley Regional Water Quality
Control Board, National Marine Fisheries Service and Contra Costa Water District highly
encourage the reduction in discharge of the City’s wastewater into Old River. Moreover, written
support for the reclaimed water supply project has been received from the agencies previously
noted, as well as from the U.S. Fish and Wildlife Service, State Water Board, City, Alameda
County Zone 7 Water District, and the California Department of Fish and Game (July 2003 Final
Staff Assessment Addendum, page 1-5.)

The State Water Board, as responsible agency, is required to consider the CEC’s functionally
equivalent document and reach its own conclusions on whether and how to approve the
Wastewater Change Petition. The State Water Board finds that there are no significant adverse
impacts to plants, fish or wildlife resulting from reduction in treated wastewater discharge to

Old River. Mitigation measures for this project are within the responsibility of the CEC, not the
State Water Board, and have been or should be adopted.

Fish, wildlife, and plant species have been or may be listed under the federal Endangered Species
Act and/or the California Endangered Species Act. A condition should be placed in the order
making the petitioner aware of possible obligations resulting from these acts.

NOW, THEREFORE, IT IS ORDERED THAT:

1. The City of Tracy is authorized to change the point of discharge of treated wastewater by reduction in
discharge to Old River of 12.5 cfs and use the treated wastewater for industrial and irrigation purposes.

The petitioner shall comply with the following Endangered Species condition:

This change does not authorize any act, which results in the taking of a threatened or endangered
species, or any act, which is now prohibited, or becomes prohibited in the future, under either the
California Endangered Species Act (Fish and Game Code sections 2050 to 2097) or the federal
Endangered Species Act (16 U.S.C.A. sections 1531 to 1544). If a "take" will result from any act
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authorized under this order, the petitioner shall obtain authorization for an incidental take prior to
construction or operation of the project. Petitioner shall be responsible for meeting all requirements of
the applicable Endangered Species Act for the project authorized under this order.

(0000014)

STATE WATER RESOURCES COIV'FﬁOL BOARD
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Victoria A. Whitney, Chief O
Division of Water Rights

Dated:

DEC 12 2006



