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UMTED STATES
DEPARTMENT OF TI{E INTERIOR

BUREAU OF RECLAN,ÍATION
Cenfral Valley Project Califonria

AME¡TDMENT TO AGREEME-NT TO TRA}ISFER TIIE
oPERATTON. MATNIENA¡{CE. A}rD REPLACEMENT A}rp

CERTAIN qINANTCIAL AIID ADWMSTRATTVE_ACTTVITIES
RELATED TO TIIE FRIAIIT-KERN CAÀIAL AÌID ASSOCIATED rü/ORKS

PREAMBLE

refened to as the Federal Reclamation laws, between the UNITED STATES OF AMERICA,

hereinafrer refered to as the United States, and the FRIANT T/ATER USERS AUTHORITY,

14

t2 THIS AMENDMETIT TO AGREEMENT TO TRAì{SFER TT{E OPERATION,

13 N{AINTENAIICE, AIID REPLACEI/ßNT ANID CERTAIN FINAI.ICIAL AhID

15

ADMIMSTRATIVE ACTIVITIES RELATED TO THE FRIA}.IT.KERN CA}.IAL ANTD

ASSOCIATED WORKS, (hereinafter refered to as 
o'Amendment'), effective ,n" â5bau1 ot

6( ' ' 
| 

' ' .2093 .entered into inpursur¡nce generally of the Act of Congress of

June 17, POXQZStat. 388), and the acts a¡nendatory thereof or supplementary thereto,

16

t7

t9

l8 including Section 5 of the Act of August 13, t9l4 (38 Stat. 687), all collectiveþ hereinaftsr
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hereinafrer refcrred to as the Authority, a public agency of the State of Califomia, duly

organized existing, and acting pursuant to the laws ofthe State of Califoinia,

U{TNESSTI{, Thar'

I ÐPLATIATORY RECITALS

WHEREAS, the United States andthe Authority entered into that certaiu

Agreement to Transfer the Operation, Maintenance, and Replacement and Certain Financial and

nd Associated lfforks, Contract

No. 8-07-20-x0356 (Transfer Agreement), effective March l, l99g; and

WHEREAS, the parties desire to amend the Transfer Agree.ment in order to

modifu certain administrative and financial provisions thereof.

NOW'TI{EREFORE, in consideration of.the covenants herein.contained it is

hereby mutually agreed that the Trar¡sfer Agreement is amended, as follows:

l. A¡ticle l l of the Transfer Agreement is deleted in its entirety and replaced

with thefollowing:

I l. As ofthe effective d¿te ofthis Agreement, the Authorþ shall be iesponsible for

directly fundingthe oM&R ofthe Project riVorks ûansferred hereþ. Except as othenrise

provided herein, the parties acknowledge tbat the United States will no longer provide f'nding

througbthè appropriation¡ process for such OM&R. The United States hereby delegates to the

Authority all required authority under stiatutes, contracts, regulations, and policies to collest for

2
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OM&R of the Project Works. The procedures and authorities to be utilized by the Authority for

srrch direct funding a¡e set forth in this Article I l.

(a) OM&RBndgets. Not laterthaû ninety (90) days before the starr of each

Fiscal Year, the Authority shall submit to each Water Delivery Contactor, and all parties

Entitled to Utilize orReceive Other Water, proposed budgets for each of the next two (2)

sræceeding Fiscal Years for all activities of the Authority to be ca¡ried out r¡nderthis Agreement.

The budgets so developed shall inch¡de amounts necessary to establish the reservefund

described in Article 13 hereof and zuch otl¡er reserves as ruay be determined to be necessary by

the Authority from time to time. The Authority shall afford each Water Delivery Contactor and

all Parties Entitled to Utilize or Receive Other Water the.opportunity to submit comments on

s¡ch proposed budgets by thirry (30) days before cornmencement of the Fiscal year. Except as

otherwise provided in the Memorandr¡m of Understanding described in Article.l l(f) hereof, any

diqpute(s) regarding the proposed budgets shall be resolved in the rumner described in.Article 9

hereof. The Authority shatl submit the final budget for each Fiscal Year to the Contacting

Ofücer prior to the start of that Fiscal Year. The Authority shall use reasonable efforts to

perform its responsibilities r¡nder this Agreement in accordance with the applicable finat budget.

ql Cost Recovery Methodology. The Authority shall develop a methodology

to recover all costs incured by the Authority in carrying out its responsibilities under this

Agreemen! including without limitation all costs described in the budgets prepared pursuant to

Article l1(a) hereof.

3



62 (l) The Authority's cost recovery methodology shall (i) provide for the

63 equitable allocation ofthe costs to be recovered arnong Water Delivery Contractors with an

64 obligatiou to pay for water delivered or conveyed through the Project Works and all parties

65 Entitled to Utilize or Receive Other Water with an obligation to pay therefor, including without

66 limitationthe United States; (ii) provide for the equitable allocation of the costs to be paid to the

67 San Luis and Delta-Mendota V/ater Authority pursuant to the Memorandr¡m of Understanding

68 described in Article I l(f) hereof; and (iü) clearly set forth the manner in wni.U ¿isuch costs

69 shall be collected by the Authority, including deadlines for payments and/or deposits required of

70 Water Delivery Contractors and all Parties Entitled to Utilize or Receive Other Water under the

7l methodology

72 Q) Sr¡ch methodology shall recover costs in lieu of the coûvey¿lnce

ope'ration and maintenaûce cost component anil conveyance pumping operation and mainten¡ulce

74 cost component heretofore calculated by the United States pursr¡ant to its ratesetting policies for

75 the Project. In addition to oM&R costs for directlr firnding rhe oM&R of the pioject Works,

76 such methodology shall recover power costs for conveyance pumping incr¡rred by the United

77 States for the production or transmission of such power that a¡e payable by the Water Delivery

78 Contractors' P*t::- Epltled to Utilize or Receive Other V/atero and contractors in the Friant

79 Division pursuant to the Memorandum of Understanding described in Article l l(f) hereof, in

80 connection with the delivery or couveyance of water through the project l/orks.

81 (3) The Authority's cost recovery methodology, and any subsequent

82 amendments thereto, shall be approved by the Authority and provided to all parties with pa¡ment
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obligations under this Article l l by July I of each year, or not less than sixfy (60) days prior to

the effective date of any amend¡nent thereof. Except as otherwise specified in the Memorandu6

of Understanding described in Article I 1(f) hereot any dispute(s) regarding the Authority's cost

recovery methodology shall be resolved in the manner described in Article t hereof. The

Contacting Officer has approved the Authority's initial cost recovery methodology. All

proposed amend¡nents shall be submitted to the Contacting Officer for review and comment

concurrent with the dissemination to all parties withpa¡,rnent obligations noted above.

(c) Deficiencies in Cost Recovery. The Authority is not obligated to provide

fi¡nding from non'Federal sou¡ces for the cost of delivering water to parties who do not pay the

Authority in ñ¡11 for OM&R of project Facilities.

(l) lnlttre event any s/ater Delivery contract or obligation to deliver

Other'Si/ater provides for or results in the payment of less tbân all of the costÈ to be recovered by

the Authority in accordance with Article I l(b) hereof (a "deficiency'), whether resulting from

the inadeqtracy of contact provisioru between the Wæer Delivery Contractor or Party Entitled to

Utilize or Receive Other 'Water and the United States to cover the Authority,s O\rf&R costsn

delinquency in payment of aurounts due as described in Article l1(d), or otherwise, the

united stales r\1|1 nul to the Autbority the amount of any sr.rch deûciency.

Ø Except as othen¡,ise provided r¡nder this Article 1l(c), payment for

such deficiencies shall be made through a separate sen¡ice contact or zuch other appropriate

legal instilment as may be entered into by the parties from time to time, by the t€rms of which

the United States agrees to pay or provide firnding to the Authority for water delivery services

5
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116

provided under this Agreement to the United States on behalf of.the parties incuring the

deficie'lrcies. The solicitation and award of any sen¡ice contact shall be made pusuant to the

applicable Federat acquisitions traws, regulations, andpolicies govenring such contracts,

including the Federal Acquisition Regulations (FAR), and the De,parhent ofthe Interior and

Bureau of Recla¡nation Acquisition Regulations. Palments made by the United States to the

Authority for such deficiencies shall become the financial obligation of the deficignl party to the

Contacting Officer.

(3) Ifpalmeuts for deficie,ncies as provided in this Article 11(c) are

not timeþ made by the United States in accordance with said service contract or other

appropriate legal instnrmen! the Authoritymay exercise its rigbts under Article 11(d).

(d) Termination of 'Water Deliveries. Subject to subparagraphs (1) and (2) of

this Article 11(d), in the went any amount due to or to be collected by the Authority from a

'TVater Delivery Contractor r any other pa¡ty prüsuaût to Article 1 t hereof is not paid when due

(a "delinquency'i, the Authority is authorized by the United States to discontinue delivery and

conve)4arice of watø to or for such Water Delivery Contacüor or other parly until such time as

the delinquency is cr¡red.

- " (1) The Authority shâll give the Contracting Officer and the delinquørt

pafy written notice of thc delinquency and of the date deliveries will be terminated if the

delinquency is not crued. The Contracting Officer and.the Authority shall agree in writing, from

time to time, on the appropriate timing and length of such notice period.
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Ø In the event, and only in the event, the contracting officer directs

the Authority in uriting to deliver orconvey watø to or for a delinquent party, the United States

shall be liable to the Authority for the costs to be recovered from such party under Article l l(c)

ofthis Agreemen! and the Authority shall have no obligation to collect any amounts associated

with such water from the delinquent parties.

(e) Interesl In the event any amounts due to the Authority fr1m the

United St¿æs r¡nder this Agreement a¡e not paid when due, in addition to exercising the rights

afforded the Authority tnder Article 11(c) and Article 1l(d) hereof, the Authority will receive

interest on the delinquent amounts pursuant to the Prompt Payment Ac! as amended

(31 USC 3901, et seq,); Provlded. the Authority shall have previously zubmitted appropriate

:invoices to th.eunited st¿tes,in:accordance with 48 cFR secti on32.907-1.

(Ð Recovery of Certain Costs and:Memorandr¡m of Understanding. The

parties,acknowledge that the OM&R of certain Project facilities benefitting parties in the Friaot

Division rwill be.performed'.by the San Luis .andtDelta-Mendsta .V/ater Authority pursuânt to that

certain Agreement to Transfel Operation and lvfaintenance and Replacement and Certain

Financial and Adminisüative Astivities Related to the San Luis and Delt¿-Mendota Canals,

Tracy Puurprng?lant, and O'Neill Pumping/Generating Plant, San Luis Drain and Associaæd

Works. In connection therewith, the Authority has entercd into that certain Memoraudr¡m of

Understanding Beûroeen the Friant \t/ater Users Authority and the San L-uis and Delta-Mendota

S/ater Authority Relating to Allocation" Collection, and Payment of Operatior¡ Maintenance, and

Replacement Costs for \üater Delivered Tbrough Cerûain Central Valley Project.Facilities,
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effective March l, 1998, as it may be amended by the parties thereto from time to time. pursuant

to such Memorandr¡m of Understanding, certain OM&R costs described therein will be payable

by contactors in the Friant Division of the Project, and collected by the Authority and paid to the

San Luis and Delta-Mendota rüaær Ar¡thority in accordance with the terms of such

Memorandr¡m of Understanding, as itmay be amended by the parties thereto from time to time.

States acknowledges and agrees that it is not a party to such Memorandr¡m of

Under{anding. While this Agreement is in effect, the Authority shall compþ witÀ tne terms of

such Memorandum of Understanding, as itmay be amended by the parties thereto from time to

time.

(g) Direst Charges Replace U.S. Rate Components. Afrer the effective date of

this Agreement, the United States shall:not charge water rate components for conveyance

operation and maintenance or conveyance pumping.operation and maintenance to a Water

D-elivery Contractor or Party Entitled to Utilize or Receive Other Water, except to the extent (i)

financial obligations othenviseproperlyincluded in zuch components have been incr¡¡red by the

United States prior to the date of this Agreement and have not been included at¡ an expense

thereinunder the ratesetting policies for the Project; or (ü) the Uaited States has paid or provided

funding to the Authority for delivering water to a'Water Delivery Contractor or Party Entitled to

Utilize or Receive Other'lVaterto cover a deficiency in payment.

(1) To the e:rtentthe Authority's cost recovery methodology includes

recovery of power costs for conveyance pumping that are incr¡rred by the United States for the

production ortransmission of such po$'er, the Authority shall remit zuch fi¡nds to the Contracting

166 Officer within thirf5¡ (30) days afrer receipt of the Contracting Officeds billing therefor,
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(2) All costs recovøed pr:rsuant to the Authority's cost allocation

methodology and not required to be remitted to the Contracting Officer pt¡rsuant to this

Article l1(g) shall be immediately available for funding the costs of the Authority pr:rsuant to

this Article 11.

(h) Deposits of Amounts Collested. Amounts collected by the Authority

pursuant to this Article 11 shall be placed on deposit or othern¡ise invested in accordance with

the Authority's invesûnent policy and in conformance with State law to be expended solely for

pl¡rposes ofthis Agreement. All interest accruing on said account shall be property ofthe

Authority, and not of the United States, and strall be applied against OM&R costs.

(Ð The Contracting Offrcer agrees that material changes in Project operatiorn

atrecting the.quantity,of water to be delivered or in Project finances may affect,the ability of the

A¡thority to carry out its'obligations under this Agreeme¡rt. Under zuch ci¡cumstances, the

parties will meet and confer. as to emergency measures available to reduce the economic hardship

to'the Airthority, tbe Water Delivery Contractors, and/or Parties Entitled to Utiliæ or Receive

Other'Water.

2, .Article 12 ofthe Transfer Agreemørt is deleted in its entirety and replaced veith

183 the following:

184 W.ATER ACCOUNTING

(a) The Contracting Officer's water accounting system shall be the source

data utilized in maintaining water delivery records and in allocating costs for all Water Delivery

Contractors and all other parties ¡titi?ing or receiving water from the Project Works. The water

185
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t87
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189

190

accormting system shall fully and accurately documentthe allocation and deliveries ofwater

through the Project lfforks and account for financial tansactions affecting the Water Delivery

Contactors, the Friant Division Contactors required to make payments via the Friant lVater

Users Authotity to the San Luis and Delt¿-Mendota'rWater Authority pursuant to the

Memoranduin of Understanding described in A¡ticle ll(Ð hereof, and all Parties Entitledto

Utilize or Receive Other Water with an obligation to pay therefor.

(b) The Contracting Officer shall direct the tffater Delivery Contactors and

other Parties Entitled to Utilize or Receive Other'Water to provide the Authority and the

Contactíng Officer with water delivery and payment information for all water delivered to said

'Water Delivery Contactors and Partiês Entitled to Utilize or Receive Other Water pursuant to

this Agreement. .tll *uæt acconoting records created or maintained by the Authority r¡nder tåis

Agreement shall be subject to Article 14 hereof and shall be accessible by the Conüacting

Officer.

(c) In order to ñ¡rther their mutual:.goals.and objectives, the Contacting

Officer and the Authority shall commuricate, coordinate, and cooperate with each other, in order

to improve the OM&R of the Projec! including the financing thereof. The commr¡nication,

coordinatiol, and_cooperation shall include, but not be limit€d to, any action which will or may

materially affect the quantity or quality of Project T/ater supply, the allocation of Project rffater

stlPPlY, and Project financial matters, including but not limited to, btrdget and water accounting

issr¡es. The commr¡nication, coordination, and cooperation provided for hereunder shall extend

to all provisions of this Agreement. Each parry shall retain exclusive decision making authority

for all actions, opinions, and determinations to be made by the respective party.
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(-d) The Contracting Ofñcer acknowledges that some or all ofthe l/ater

Delivery Contractors and Parties Entitled to Utilize or Receive OtherlWater may appoint tbe

Authority as agent for sræh parties or may otherwise designate, iu uiriting, the Authority to act as

an intermediary with the Contracting Officer concenring the water accounting or financial

information. Upon notice, in uniting, of such relationship, the Contracting Officer agrees to

recognize the Authority in such capacity.

3. Article'16 of the Transfer Agreement is deleted in its entirety andreptaced $rith

the following:

ì-{OTIFICATION OF THIRD PARTIES

16:. (a) Ïhe Contracting Ofücer.,shall,'instn¡st all Water Delivery Gontractors,and

all Parties Entitled to Utilize or Receive'.Other'lVater delivered or conveyed throughthe Project

V/orlis that, effective Ma¡ch 1,,1,998, the Authorityrbecame.the OperatingNon-Federal Entity

with respect to the Project Works. The,Contracting Officer slrall inform all:parties to be so

notified of the {uthority:s,rigbts,:ar¡thorities, and"obligations.under.this Agreement and any,other

agreements relevant to the Authority's stafi¡s as the Operating Non-Federal Entity, and shall

cooperate with the Authority in ensuring that atl such parties timely and properly make all

required p?y-"lf tolhe Authority. rüithout limiting the foregoing, the Contracting Ofücer

shall direct all such parties to simultaneously provide the Authority with copies of all water

delivery schedules provided to the Contracting Officer. The Contacting Officer shall also

inform all parties to be notified pursuant to this Article 16(a) that after the effective daæ of this

Agreement, the United States shall not cbarge the conveyance operation and maintenance cost

11
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component or the conveyance pumping operation and maintenance cost component heretofore

calculated by the United States prnsuant to its ratesetting policies for the hoject to Water

Delivery Contractots, or Parties Entitled to Utilize or Receive Other \il'ater, orcept to the extent

financial obligations othe,lr¡r'ise properly included in such components have been inc'ned.by the

United States prior to the effestive date of this Agreement and have not been included as an

expense therein r¡nder the ratesetting policies for the hoject

(b) The Secretary shall include in all agreements providing fo; the delivery or

conveyance of water through the Project Works which are entered inton renewed, or agended

aûer May 29, 1998, a provision requiring that, wtrile this Agreement is in effect, the Authority

shallibe'the'Operating.NoniFederal:Entit¡r with;respect,to:the'Froject lWorks:. All such new,

renewed' or'amended agreements shall include provisionsrecognizing the Authority's status as

the Operating Non-Federal'Entity, andehall require.that thenon-Federal parties to such

agreements timeþ and properþ make,all.required palments'to the Authority. Such new,

"reuewed, or amended agreementsrshall'also,includeprovisions:requiring the:non-Federal:parties

to such agreements to simultaneously provide the Authority with copies of all water delivery

schedules and water delivery and palment i¡formation provided to the Contracting Officer. The

Contacting O{.3SnAl aho include in all such new, re,newed, or a¡nended agreements a

provision confinning that, after lvlay 28,1998, the United States shall not charge the conveyance

operation and maintenance cost component or tle conveyance pumping operation and

maintenance cost component heretofore calsulated by the United States prnsuant to its ratesetti4g

policies for the Project to Water Delivery Contactors, or Pæties Entitled to Utilize or Receive

12



25.

253
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255
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257

258

259

260

Other Water, except to the extent financial obligations otherwise properly included in such

components have been incured by the United States prior to the efifective date of this Agreement

and have not been included as an expense therein under the ratesetting policies for the Project.

4. Subsection (d) of Article 18 of the Transfer Agreement is deleted in its entirety.

5. Except as specifically amended by the tenns of this Amendment the Transfer

Agreement shall be andremain in ñ¡ll force and effect.

IN WITNESS IVHEREOF, the parties hereto have executed this Arrr*drorot 
",

of the day and year fust above written.

î8[$'ffiBtü,In',åi[ ','
Ylo^, C 6^'-
4m¡*tnç'¿ew,.'tff*'¡

TTIE T.INITED STATES OF AMERICA

By
Regional Eirector,

261
262
2,t

267
268
269

Region

264

26s
266

Secretary

Bureau ofReclamation

FRTANT WATER USEP.S AUTTJORITY

of Directors

(sEAL)

Attest:27A

271
272

273

Ê*e,.lf '

(I:\FIVUA Rel.vtpd)
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