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FIRST AMENDED AND RESTATED
MEMORANDUM OF UNDERSTANDING BETWEEN

FRIANT \ryATER USERS AUTHORITY AND
SAN LUIS & DELTA-MENDOTA \ryATER AUTHORITY

RELATING TO ALLOCATION, COLLECTION AND PAYMENT OF
OPERATION, MAINTENANCE & REPLACEMENT COSTS FOR

\ryATER DELIYERED THROUGH
CERTAIN CENTRAL VALLEY PROJECT FACILITIES

This First Amended and Restated Memorandum of Understanding is made effective as of
September I,2002, by and among the Friant Water Users Authority, a joint powers agency of the
State of California organized and existing pursuant to Government Code Section 65000, et seq.
and the San Luis & Delta-Mendota V/ater Authority, a joint powers agency of the State of
California organized and existing pursuant to Government Code Section 65000, et seq., and
amends and restates the Memorandum of Understanding made and entered into by the parties
effective as of March l, 1998.

DEFINITIONS

As used herein, the following terms have the meanings indicated below. Terms with their
initial letters capitalized but not defined below have the satne meanings ascribed to them in the
FWUA Transfer Agreement and the SLDMWA Transfer Agreement.

1. CVP Contractors: Parties that receive water pursuant to Water Delivery Contracts
or that receive Other Water as said terms are defined in Article I of the
SLDMWA and FWUA Transfer Agreements.

Friant Division Contractors: CVP Contractors receiving water service from the
Friant Division of the Central Valley Project, including members and non-
members of the FWUA.

3. FWUA: The Friant Water Users Authority.

4 FWUA Transfer Agteement: That certain Agreement for the Transfer of the
Operation, Maintenance and Replacement, and Certain Financial and
Administrative Activities of the Friant-Kern Canal and Related V/orks between
the Friant water Users Authority and the United states of America effective
March 1, 1998, as amended.

Memorandum of Understanding or "MOLJ": This Agreement.

OM&R: Operation, maintenance and replacement as that phrase is defined in the
SLDMWA Transfer Agreement.
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OM&R Costs: Costs of providing OM&R for the Project Facilities pursuant to
the SLDMV/A Transfer Agreement, including without limitation conveyance
pumping costs associated therewith.

oM&R Program: All activities of the SLDMWA required for the oM&R of the
Project Facilities pursuant to the SLDMWA Transfer Agreement, including but
not limited to, the program of work to be performed, the preparation and adoption
of budgets, funding (including establishment of reserves and creation of debt),
purchasing, auditing, inspections, cost recovery methodolory and administrative
responsibilities.

Project Facilities: The physical works and appurtenances associated with the
Tracy Pumping Plant, the Delta-Mendota canal, the oNeill pumping/Generating
Plant, the federal share of the o'Neill Forebay, the Mendota pool, the federal share
of San Luis Unit joint use conveyance and conveyance pumping facilities, and the
San Luis Drain; this term is intended to encompass the same facitities defined as
the "Project Works" in the SLDMWA Transfer Agreement.

Settlement Contractors: Those contractors listed on the attached Exhibit A
entitled to receive water service through the Project Facilities without charge.

Settlement rWater: Vlater the Settlement Contractors are entitled to receive
without charge from Project Facilities.

12. SLDMWA: The San Luis & Delta-Mendota Water Authority.

13. SLDMWA cost Plan: The cost allocation methodology described on that
attached Exhibit B. j

14.
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SLDMWA Transfer Agreement: That certain Agreement to Transfer the
Operation, Maintenance and Replacement and Certain Financial and
Administrative Activities Related to the San Luis and Delta-Mendota Canals,
Tracy Pumping and o'Neill Pumping/Generating Plant, San Luis Drain and
Associated Vforks between the San Luis & Delta-Mendota rWater Authority and
the United States of America effective March l, 1998, as amended.

15. USBR: united states Departrnent of Interior, Bureau of Reclamation.

RECTTALS

L Since March 1, 1998, the costs of operating, maintaining and replacing certain Central
Valley Project (the "C\fp") conveyance facilities and the San Luis Drain, and the costs of
conveyance pumping, no longer have been funded by the USBR through fede¡al appropriations
and instead are being funded pursuant to those certain Agreements for the Transfer of the
Operation, Maintenance and Replacement, and certain Financial and Administrative Activities
(the "Transfer Agreements") entered into between USBR and (i) the SLDMTù/A, (ii) the FWUA,
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and (iii) the Madera Irrigation District and the Chowchilla Water District, and the October l,
1996 Transfer Agreement between the USBR and the Tehama-Colusa Water Authority,
respectively (refened to as the "Conveyance Contractors"), except that the USBR has entered
into, or agreed to enter into, other appropriate legal instruments to fund OM&R costs for CVP
Contractors which have a deficiency, as that term is defined in Article I l(c) of the SLDMWA
and FWUA Transfer Agreements, in payment to the Conveyance Contractors.

2. The Conveyance Contractors have agreed to the principle that in operating under their
respective Transfer Agreements, the Conveyance Contractors will replace the USBR's historic
CVP-wide pooling of costs of operating, maintaining and replacing CVP conveyance facilities
with direct funding by each Conveyance Contractor to cover the operation, replacement and
maintenance costs of the facilities assumed by each pursuanf to their respective Transfer
Agreements.

3. Pursuant to the terms of the SLDM\ryA Transfer Agreement, the cost of OM&R of
CVP conveyance facilities and the San Luis Drain, and the costs of conveyance pumping for
water delivered through the Project Facilities will be fr¡nded by the SLDMWA, and the
SLDMWA will establish budgets and methods for direct recovery of OM&R Costs of such
facilities from the CVP Contractors receiving such water.

4. Because deliveries of San Joaquin River water to Friant Division Contractors are
dependent upon the delivery of Settlement Water to the Settlement Contractors, those Friant
Division Contractors have a critical interest in the OM&R of the Project Facilities and have
agreed to pay the O&MR Costs incurred by the SLDMV/A under the SLDMV/A Transfer
Agreement associated with the delivery of the Settlement Water as determined in accordance
with this MOU.

5. The FWUA, by virtue of the FWTIA Transfer Agreement, is willing to apportion
among and collect from the Friant Division Contractors the OM&R Costs incurred by ttre
SLDMWA in delivering Settlement Water for which the FWUA is responsible under this MOU
and remitting the same to the SLDMWA, all in accordance with the terms of this MOU.

AGREEMENT

The parties hereby enter into this Memorandum of Understanding for the purposes set
forth herein, based upon the facts and definitions stated above, and upon the terms and conditions
set forth below, to wit:

I. PURPOSES OF THE MOU

The purposes of this MOU are as follows:

A. To establish the standard for OM&R of the Project Facilities by the SLDMWA, and
to set forttr certain assurances relating thereto;
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B. To establish the methodology for allocating and recovering OM&R Costs;
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C. To establish the process for remittance by the F\ryUA to the SLDMV/A of payments
collected from the Friant Division Contractors for OM&R Costs allocable to the Friant Division
Contractors under this MOU;

D. To establish the principles for input and participation in decision-making by the
FWUA in the OM&R Program, including cost allocation, collection and payment procedures,
and budgeting;

E. To establish the process of resolution of any disputes that may arise in the
implementation of this MOU; and

F. To establish the conditions or events which would trigger renegotiation and/or
tennination of this MOU.

tr. STANDARD FOR OM&R OF THE PROJECT FACILITIES

The OM&R Program shall comply with the standards set forth in the SLDMWA Transfer
Agreement; provided, that the OM&R Costs shall not exceed those which are reasonably
necessary to OM&R the Project Facilities in accordance with such standards. The parties
mutually acknowledge that there are items of deferred maintenance which must be performed on
the Project Facilities in order for the OM&R Program to meet the applicable standards, and
nothing in this paragraph is intended to preclude the performance of those deferred maintenance
items or the equitable development of reserves in accordance with this MOU which will permit
the OM&R ofthe Project Facilities in the future in accordance with the SLDMWA Transfer
Agreement.

M. DEVELOPMENT OF COST RECOVERY METHODOLOGY

A. Cost RecoveryMethodology for OM&R Costs

l. Principles of Cost Allocation. Tbe OM&R Costs in which the FWUA will
share shall be allocated to OM&R activities in accordance with (i) generally accepted accounting
principles and (ii) the SLDMWA Cost Plan, which shall be applied consistently for all OM&R
activities of the SLDMV/A. To the extent the allocation of the costs for specific acquisitions or
OM&R activities is not addressed by the SLDMWA Cost Plan, such costs shall be allocated in a
manner consistent with the principles contained in the SLDMV/A Cost Plan; provided, that if the
actual use of such acquired property or facilities use proves to be materially different from that
anticipated, appropriate adjustments shall be made in order to more accurately reflect an
appropriate allocation of such costs.

2. Reserves. Reserves for extaordinary OM&R, capital replacement,
emergencies and otler appropriate purposes shall be established in accordance with the
SLDMWA Transfer Agreement and the SLDMWA Cost Plan. Only items meeting the criteria
attached hereto as Exhibit C (the "Reserve Criteria") shall constitute reserves in which the
FWUA must participate for pulposes of this MOU.
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3. Disbursements of lnterest or Reserves. While it is anticipated that all amounts
paid by the FWUA to the SLDMWA under this MOU and any associated interest earnings will
be retained by the SLDMWA and utilized to support the continued OM&R Program, in the event
of any distributions of interest or of reserves, such distributions will be made to the parties
providing the funds being distributed or the funds on which the interest to be distributed was
earned, including the FWUA.

4. Miscellaneous Revenues. It is anticipated that the SLDMWA may from time
to time realize miscellaneous revenues from sources directly related to the OM&R Program,
including without limitation revenues from (i) rebates from vendors of products and/or senrices
used in the OM&R Program, (ii) the sale of used equipment originally acquired for use in the
OM&R Program, and (iii) amounts collected from third parties for whom the SLDMWA
performs contract services using employees, equipment and/or materials otherwise used in the
OM&R Program. All such miscellaneous revenues will be retained by the SLDMWA and
utilized to support the continued OM&R Program.

IV. ALLOCATION, COLLECTION AND REMITTANCE OF COSTS BY FWUA

A. Recovery from Friant Division Contractors

' The FWUA shall, as a part of the F\ryUA cost recovery methodology developed under the
FIVUA Transfer Agreement, provide for the recovery of OM&R Costs allocated to Settlement
Contractors under the SLDMWA Cost Recovery Plan, which OM&R Costs are to be paid by
Friant Division Contractors. To the extent the USBR has confered upon the FWUA the legal
authority to do so, the FV/UA shall allocate such costs among, and collect such costs from, the
Friant Division Contractors, and shall promptly remit such costs to the SLDMWA.

B. Remedies for Non-Payment or Delinquent payment

ln the event of any non-payment or delinquent pa¡rment to the FWUA by a Friant
Division Contractor of amounts to be collected by the FWUA and remitted to the SLDMWA
under this MOU, the FWUA shall diligently exercise its available remedies, (whether under
Article l1 of the FWUA Transfer Agreement, or under California law), in a manner the FWUA
reasonably believes is most likely to result in the prompt collection and remittance of such
amounts to the SLDMWA. ffthe FWUA is unable to collect and remit any amount owing from
the delinquent Friant Division Contractor before the last day of the month before the scheduled
month of delivery (whether from such Friant Division Contractor or from the USBR via offset or
direct payment), the USBR shall be deemed to have directed the SLDMWA to deliver or convey
Settlement Water despite a delinquency under A¡ticle I I of the SLDMWA Transfer Agreemenq
and the United States shall be liable to the SLDMWA for the costs to be recovered on account of
such Settlement Water under this Agreement; provided, that the FWUA shall also continue to
diligently exercise its available remedies in the manner the FWUA reasonably believes is most
likely to result in the prompt collection and remittance of such amounts to the SLDMWA.
Nothing contained in this MOU authorizes the SLDMWA to terminate Settlement Contractor
deliveries in the event of delinquencies in payment by the Friant Division Contractors.
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V. FWUA INPUT AND PARTICIPATION IN SLDMWA OM&R ACTTVITIES

A. FWUA Participation

The FWUA shall participate in SLDMWA decision-making relating to the OM&R ofthe
Project Facilities and the OM&R Program through representation and voting on the SLDMWA
Finance and Administration Committee and the OM&R Technical Subcommittee.

1. Board of Directors. The FWUA shall not, by virtue of this MOU, be entitled
to representation on the SLDMWA Board of Directors, and this MOU shall not be deemed to
alter the authority of the SLDMWA Board of Directors to adopt and amend budgets for the
conduct of SLDMWA business, including for oM&R of the Project Facilities.

2. Finance and Administration Committee. The FWTIA shall be entitled to one
of eight positions on the Finance and Administration Committee ("FAC"), with the right to vote
on all OM&R budgetary matters. The FAC is an advisory committee to the Board of Directors.
A recommendation of the FAC to the Board of Directors to adopt or amend the OM&R Budget
shall be adopted by the "yes" vote of at least 5 of 8 members. The FWUA representative shall be
appointed by the SLDMWA Chairman upon recornmendation from the FWUA, and an altemate
representative shall be appointed to participate and to cast the vote of FÌWUA in the absence of
the representative, or in case such representative is barred from voting due to conflict ofinterest.

3. OM&R Technical Committee. The FWUA shall be entitled to one of l0
positions on the OM&R Technical Committee, with the right to vote on all matters. The OM&R
Technical Committee is a subcommittee of the FAC and is advisory to the FAC and the Board of
Directors. As long as this MOU is in effect, the OM&R Technical Committee shall be
comprised of the following members, with no CVP Contractor entitled to have more than one
representative on such committee at any time:

Contractors served from the Mendota Pool

Contractors served from the Lower DMC

Contractors sen¡ed from the Upper DMC

Contractors seryed from the San Luis Canal
(l from V/estlands + I from others)

Contractors served from the San Felipe Division

Exchange Contractors

FWUA (appointed by SLDMWA Chairman
as recommended by FWUA)

I

)

I

I

I
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USBR (appointed by SLDMWA Chairman as

recommended by USBR) 1

SLDMWA Technical Staff

One alternate shall be appointed for each such representative, and each such alternate shall
participate and cast the vote ofthe represented party in the absence ofthe representative or in
case tåe representative is bared from voting due to conflict of interest.

The contractors in each of the above-referenced service areas are listed on the attached Exhibit D.

A recommendation of the OM&R Technical Committee to the FAC to adopt or amend OM&R
Budget levels shall be adopted by the "yes" vote of at least 8 of 10 members. The FWUA
representative shall be appointed by the SLDMWA Chairman upon recommendation from the
FWUA, and the FWUA alternate representative shall be appointed in the same manner. At any
point in the budget approval process, a budget or a budgetary issue may be remanded back to the
OM&R Technical Committee, which shall diligently meet to reconsider the matter and provide
its recommendation.

4. SLDMWA Committee Structure. All matters pertaining to the OM&R
budget and the OM&R Program shall be addressed by the FAC and/or OM&R Technical
Committee. The SLDMV/A shall not alter that delegation of responsibility or the
structure/composition of that committee and subcommittee while this MOU is in effect without
the consent of the FWUA; provided, that the FWUA shall not withhold such consent in the event
the SLDMWA wishes to form new committees or subcommittees to deat with OM&R budgetary
and./or OM&R Program matters if the FWUA is entitled to participate on such committees or
subcommittees by representation and with voting rights that are equivalent to tbe rights described
in this MOU. Reorganizations of committee structure that do not affect the FWUA participation
on OM&R budgetary and/or OM&R Program matters, such as splitting offAdministrative
matters or other non-OM&R budgets, shall not be affected by the terms of this MOU.

B. Provision of Infomration

The SLDMV/A shall share with the FWUA in a timely manner all relevant infomration
available regarding SLDMWA OM&R budgets; actual OM&R costs incurred, including butnot
limited to power costs; water deliveries; and all similar information that affects the OM&R
budget, the OM&R Program, the SLDMWA Cost Plan, and adjusting estimated costs to actual.
All such information shall be provided to the FWUA as soon as reasonably practical.

1. Reports. The SLDMWA shall provide such information by means of its final
draft and final Budgets and any Budget Addenda on OM&R; monthly Financial Report,
including budget-to-actual expenditures; USBR and/or SLDMWA Water Delivery Reports; and
such other reports as may be developed for such purposes from time to time.

I
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2. Access. The FrWUA shall be afforded access to inspect SLDMWA records on
the same terrns as are provided to the USBR pursuant to Article l4(a) of the SLDMWA Transfer
Agreement.

C. Notices and Meeting Dates

The SLDMV/A shall give the FWUA, its designated representatives and the designated
alternate for each timely notice of all meetings of the FAC and OM&R Technical Committee.
All information and notices provided to the FV/UA by the SLDMWA shall be provided in at
least the same detail, and at the same time, as the comparable information and notices provided
to SLDMWA members ortheir representatives participating in the same decision-making. To
facilitate FWUA participation as described herein, the SLDMWA shall use its best efforts to
establish regular meeting dates for committees and subcommittees that deal with the OM&R
Program or any OM&R-related issue on dates that do not conflict with regularly-scheduled
FWUA meeting dates, to coordinate meeting dates for special meetings of such committees or
subcommittees with the schedules of FWUA representatives, and to permit the FIVUA to
participate by telephone or other electronic means, and the FV/UA shall use best efforts to make
its representatives available for such participation.

VI. RESOLUTION OF DISPUTES

A. Process

Disputes relating to interpretation or perfoÍnance of this MOU shall be resolved
according to the process described in this Article.

1. Informal Dispute Resolution. Should any dispute arise between the SLDMWA
and the FWUA conceming any matter that is the subject of this MOU, the party raising the
disputed issue shall promptly give written notice to the other, and the parties shall thereafter
diligently meet and confer in good faith in an effort to resolve the issue. The notice shall contain
the date the dispute arose, an explanation of the issue, and the name, address and telephone and
fær numbers of the disputing partys representative who should be contacted by the responding
paty. Each party shall make available, at such partys expense, such policy-level staff members,
technical staff, consultants, or Board members as are reasonably necessary to the equitable and
expedient resolution of the issue. At any time during this process, either party may request that
the Regional Director of the USBR participate in the process to facilitate the resolution, and ttre
other party shall accept such participation ifit is provided.

2. Resolution through Trial by Reference. In the event the parties have not
reached agreement on resolution of the disputed issue by the first anniversary of the date of the
notice described in Section VI.A.1., with or without the assistance of the Regional Director as

facilitator, either party may file suit in the Superior Court of Fresno County for proceedings in
accordance with Section63S et se4. of the Code of Civil Procedure; provided that the procedure
for such reference shall be modified as follows:

B
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a) Each party shall name one person to serve as referee within l0 days
of the date of the Court's order granting the petition for reference,
and within 10 days of their selection the two persons so named
shall name a third person to serve as referee. If they are unable to
agree on a third person, the Court shall appoint the third person.
All referees shall have general familiarity with the OM&R of water
conveyance facilities and the CVP.

b) A hearing of the matter before the referees shall be conducted as

expediently as possible.

c) The referees shall issue a draft report of their findings within 20
days after the testimony is closed.

Within 10 days after the date of mailing the draft report, any party
may file objections to it with the referees.

e) If no objection is filed to the draft report, it shall be frled forthwith
with the Court. If an objection to the draft report is filed, the
referees shall file their final report with the Court within 20 days of
the date the objection is filed.

The report of the referee shall be subject to review by the Court
upon exception thereto being filed with the Court within l0 days
after the filing of the final report by the referees; provided, no
exception to the report shall be considered unless it appears that the
matter of the exception was presented to the referees in the form of
an objection. The Court shall hear the objection at the first
available law and motion calendar at least 28 days after the
exception was filed.

The report filed by the referee shall be prima facie evidence of the
facts therein reported, but the Court may hear such evidence as
may be offered by any party to rebut the report, and render the
court's own decision-

If no objection to the referees'report is filed with the Court, the
report of the referees upon the whole issue shall stand as the
decision of the Court.

B. Disputes Causing Cash Flow Difficulties

The parties recognize that circumstances could arise in which the non-paynent of
amounts due could create material cash flow difficulties for one of the parties. In the event a
dispute results in the non-payment of obligations owed to the SLDMWA by the FWUA or a
demand from the FV/UA for paynent by the SLDMWA at such time or in such amount that the

d)

Ð

s)

h)
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other party becomes unable to reasonably meet its cash flow needs through the terms of this
MOU and Article l1(c) of the SLDMV/A Transfer Agreement or the F\ /UA Transfer
Agreement, as applicable, the affected party shall not be obligated to pursue the lnformal Dispute
Resolution described in Section A.l. of this Article VI for a period of longer than ten (10) days, at
which time it shall be entitled to commence a court proceeding pursuant to Section 4.2. of this
Article VI.

C. Status of Obligations During Pendency of Dispute

During the period of any dispute between the parties affecting palmrent obligations under
this MOU, any disputed payments shall continue to be made during the pendency of the dispute
as they had been made prior to such dispute, and any changes resulting from the resolution of the
dispute shall be implemented by retroactive adjustment of amounts paid to the date when the
dispute arose, as indicated on the notice required in Section A.l. above, unless the parties agree
upon an altemate adjustment period.

D. Termination of Transfer Agreements

The padies acknowledge that they each have a right to terminate their respective Transfer
Agreement on 12 months notice under Article 2(c) thereof, and that a material dispute relating to
the interpretation or performance of this MOU, or the unsatisfactory resolution thereof, could
lead to such a termination. In order to facilitate mutually acceptable resolution of disputes and
reduce the possibility of a termination of either the FWUA Transfer Agreement or the SLDIvIWA
Transfer Agreement, the parties agree that neither of them will give notice of termination of a
Transfer Agreement under Article 2(c) thereof for a period of 12 months after the date of the
notice described in Section A.l. of this Article VI; provided, that if matters unrelated to any such
dispute arise which cause a party to desire termination, such notice may be sooner given.

VII. RENEGOTIATION PRINCIPLES

A. Basis for Agreement

This MOU, including the SLDMWA Cost Plan and Reserve Criteria, represents the
parties'negotiated agreement on an equitable apportionment of the OM&R Costs to be incurred
by the SLDMWA. ln entering into this MOU, the parties have assumed that the water supplies
and operations of the parties'respective members will not materially change while this MOU is
in effect and that there will be no material change in the use of or access to facilities utilized by
the parties and their members after the effective date liereof. Further, they have assumed the
accuracy of fïnancial data provided and/or developed by the USBR and the SLDMWA in
connection with the negotiation of this MOU, the SLDMWA Cost Plan and Reserve Criteria.
The parties acknowledge that all such assumptions were material to their respective decisions to
reach the agreements described herein, in the SLDMWA Cost Plan and in the Reserve Criteria,
and agree that in the event any of those assumptions proves to be incorrect, or upon the
occurrence of certain other events described in Section Vtr.B., renegotiation of this MOU, the
SLDMV/A Cost Plan and/or Reserve Criteria is appropriate.
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B. Events Triggering Renegotiation of MOU

Should a party conclude that this MOU, including the SLDMWA Cost Plan and Reserve
Criteria, can and should be modified to address (i) such party's determination that one or more of
the fundamental assumptions described in Section Vn.A. was in error, (ii) an administrative or
court order materially affecting the water supply or operations of one or more of the agencies
comprising such pafty, or which makes it reasonably foreseeable that such agency(ies) will
thereafter suffer a material and adverse change in its/their water supply or operations, or (iii)
anotler significant event which makes it reasonably foreseeable that such party will bear a
material increase in OM&R Costs on a per acre foot basis, the parties commit to entering into
negotiations in good faith and timely efforts to modify this MOU, the SLDMWA Cost Plan or
Reserve Criteria, as applicable.

C. Inabilityto Reach Agreement on Modification of MOU

In the event a party seeks modification of this MOU pursuant to Section A. of this Article
MI, neither party shall give notice of termination of its Transfer Agreement pursuant to Article
2(c) thereof for 12 months after the first negotiation date; provided, that if matters unrelated to
the event giving rise to the party's request for modification of this MOU arise which cause a party
to desire termination, such notice may be sooner given. Following such 12 month period, either
party shall be free to exercise its right to terminate its Transfer Agreement under Article 2(c)
thereof if a mutually acceptable modification of this MOU has not been developed.

VItr. MISCELLANEOUS

A. Term of MOU

This MOU shall remain in effect until it is terminated by the mutual agreement of the
parties; provided" that this MOU shall automatically terminate without further action of the
parties upon the termination of either the FWUA Transfer Agreement or the SLDMWA Transfer
Agreement. Upon anytermination of this MOU, the SLDMWA Cost Plan shall also terminate.
In that regard the parties acknowledge that the agreements described herein, and particularly the
agreements contained in the SLDMWA Cost Plan, are part of a negotiated and comprehensive
arangement which reflects numerous compromises and hadeoffs by the parties. Accordingly, no
aspect of this MOU or the SLDMWA Cost Plan is to be conskued as precedent, and all aspects
thereof must be renegotiated if this MOU is terminated.

B. Attorneys Fees

In the event of any action by any of the parties seeking enforcement or interpretation of
any of the terms and conditions of this MOU, including without limitation any action
commenced under Article VI, the prevailing party in such action shall be awarded, in addition to
damages, injunctive or other relief, its reasonable costs and expenses including, without
limitation, taxable costs and reasonable attorneys' fees.
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C. Entire Agreement

This MOU and its exhibits contain all of the agreements of the parties hereto with respect
to the subject matter hereof. No other prior agreement or understanding pertaining to any such
matter shall be effective for any purpose. No provisions hereof may be amended or modified in
any m¿rnner whatsoever except by an agreement in writing signed by duly authorized
representatives ofeach ofthe parties hereto.

IN WITNESS IWHEREOF, the parties have executed this MOU as of the date first above
written.

FRIANT WATER USERS

Upton,

Man¡in Hughes
Secretary

SAN LUIS & DELTA-MENDOTA
WATER A

Chainnan

a-
elson, Secretary

tBy:

72
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EXHIBIT A

SETTLEMENT CONTRACTORS

The following contractors shall be entitled to receive, without charge, the designated acre feet of
water through the Project Facilities as stated below or as may be amended.

Contract # Acre Feet

Parties to that certain Second Amended Contract for
Exchange of ll'aters wíth the United States dated February
14, 1968 or their successors, namel¡ Central California
Inigation District, Firebaugh Canal Company, Columbia
Canal Company, and San Luis Canal Companv

Ik-1144 840,000

Coelho Trust t4-06-2A0-7859A t,332

Fresno Sloueh t4-06-200-4019A 866

James Irrigation District u-46-200-700-A 9.700

M.L. Dudley and Company, John G. Indart, and Doris J.
krdart

t4-06-200-4448A
2,280

Melvin D. Hughes and Mardella Hughes ru-46-200-3537A 93

P atterson Water District r4-06-200-3598A 6,000

Reclamation District No. 160ó t4-06-200-3802A 342

Tranquility Irrigation District 14-06-200-701A 24.204

Selq of Califomia (Mendota V/ildlife Area) ru-46-200-43s9A t,t43

State of California ( Traction Ranch) t4-06-200-78592 1,321

Total 883.271
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EXITIBIT B

SLDMWA OM&R COST RECOVERY PLAN

I. INTRODUCTION - The following is a description of the allocation and recovery of

operation, maintenance and replacement costs for the following facilities by the San Luis and

Delta Mendota'Water Authority:

I. The Delta-Mendota Canal (hereinafter "DMC");

2. The Tracy Pumping Plant (hereinafter "Tracy PP");

3. The O'Neill Pumping/Generating Plant ftereinafter "O'Neill PGP");

4. The Mendota Pool;

5. The federal sha¡e ofthe San Luis Joint Use conveyance and conveyance

pumping facilities; and

6. The San Luis Drain.

This SLDMWA OM&R Cost Recovery Plan is an exhibit to the First Amended and Restated

Memorandam of Understanding Between the Frinnt Water [Jsers Authority and San Luß &

Delø-Mendota Water Authority Relnting to Allocation, Collection ønd Payment of Opera.tíon,

Møintenance & Replacement Cosß for Wøter Delivereil Through Certain Central Vatley

Project Føcilirtes (hereinafter the "MOU"). The MOU defines the terms and conditions for

allocating and recovering the costs associated with the OM&R of the above referenced facilities.

Friant Division Contractors shall be obligated to pay the OM&R Costs associated with the

delivery of Settlement 'Water to the Settlement Contractors. The FìVUA shall, as part of the

FWUA cost recovery methodology developed under the FWUA Transfer Agreement, provide for

the recovery of OM&R Costs allocated to the Settlement Contractors under this SLDMIVA

OM&R Cost Recovery Plan. To the extent the USBR has conferred upon the FÌWUA the legal
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authority to do so, the FWUA shall allocate such costs among, and collect such costs from, the

Friant Division Contractors. For ease in representation and for practical considerations, and for

the purposes of the MOU and this SLDMV/A OM&R Cost Recovery Plan only, Friant Division

Contractors will be considered a single CVP Contractor whose water deliveries constitute the

total Settlement Water deliveries of the Settlement Contractors. The USBR will be allocated the

costs associated with the delivery of Other Water under the provisions of the SLDMWA Transfer

Agreement, except to the extent that such Other rWater is specifically attributable to another party

(e.g. non-CVP water delivered under a Vy'arren Act contact wherein the Warren Act contractor

shall be allocated applicable OM&R Costs). For purposes of completeness, OM&R costs of the

San Luis Drain a¡e allocated in this SLDMWA OM&R Cost Recovery Plan, but no part thereof

shatl be allocated, under the Cost Recovery Plan, to the Friant Division Contractors.

tr. DEFINITIONS - As used herein, the following terms have the meanings as set forth

below. To the extent the following tenns are used in the MOU, their definitions are restated

here for convenience:

1. CVP Contractors: Parties that receive water pursuant to Water Delivery

Contracts or that receive Other Water as said terms are defined in Article I

of the SLDMWA and FWUA Transfer Agreements.

2. SLDM Contractors: CVP Contractors that receive water via any of the

Project Facilities described in the SLDMWA Transfer Agreement.

3. Friant Division Contactors: CVP Contractors receiving water selice from

the Friant Division of the Central Valley Projec! including members and

non-members of the FW'UA.
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FWUA Transfer Agreement: That certain Agreement to Transfer the

Operatiory Mainten¿nce and Replacement, and Ceñain Finnncial and

Adminßtrøtive Activirtes of the Friant-Kern canal ¿nd Associated'works

effective March l, 1998, as amended.

OM&R: Operation, maintenance and replacernent as that phrase is defined

in the SLDMTJ/A Transfer Agreement.

OM&R Costs: Costs of providing OM&R forthe Project Facilities pursuant

to the SLDMWA Transfer Agreement, including without limitation

conveyance pumping costs associated therewith.

P'roject Facilities: The physical works and appurtenances associated with the

Tracy Pumping Plant, the Delta-Mendota Canal, the ONeill Pumping

/Generating Plant, the federal share of the associated O'Neill Forebay and

Dam, the Mendota Pool, the federal share of San Luis Unit Joint Use

conveyance and conveyance pumping facilities and the San Luis Drain.

Settlement Contractors: Those contractors, listed in Exhibit A of the MOU,

entitled to receive water service through the Project Facilities without

charge.

Settlement lVater: Water the Settlement Contm.ctors are entitled to receive

without charge from Project Facilities-

SLDMWA: The San Luis & Delta-Mendota Water Authority.

SLDMWA Transfer Agreement: That certain Agreernent to Transfer the

Operøtion, Maintenance and Replncernent, ønd Certain Ffuuncial oú

AdminßtraÍive Activífies Related to the San Lu.ß a.nd DelÍa-Mendota

5

6.

7
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Canals, Trøcy Pumping ønd O'Neill Pumping/Generøting plant, Søn l*is

Drøin and Associated Worlcs effective Ma¡ch l, 1998, as amended.

12. USBR: United States Department of Interior, Bureau of Reclamation.

13. Year: March 1 through February 28/29.

ru. COST POOLS - OM&R Costs shall be accumulated into six cost pools, defined as the

Upper DMC and Tracy PP cost pool (hereinafter "Upper Cost Pool"), the l¡wer DMC[\{endota

Pool cost pool (hereinafter "L¡wer Cost Pool'), the San Luis Joint Use conveyance and

conveyance pumping facilities cost pool (hereinafter *DWR 
Cost Pool"), the Tracy PP power

cost pool (hereinafter "Tracy Power Cost Pool"), the Ol.[eill PGP cost pool (hereinafter "O'Neill

Cost Pool") and the San Luis Drain

A. The Upper Cost Pool includes:

1. The OM&R Costs for the Trary PP and related Tracy field office facilities,

excluding energy costs.

Z. The OM&R Costs for the DMC from the Tracy pp to Check 13

(hereinafter "Upper DMC");

3. The OM&R Costs for the lVestley, Ne\ilman, and Volta Wasteways; and

4. The OM&R Costs for the intake channel from the Tracy Fish Facility to

the Tracy Pumping Plant.

B. The Lower Cost Pool includes:

1. The OM&R Costs for the DMC from Check 13 to (but not including) the

Mendota Pool (hereinafter "Lower DMC");

2. The OM&R Costs for the Mendota Pool; and

3. The OM&R Costs for the Firebaugh Wasteway.
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The DWR cost Pool includes the federal share of the oM&R costs of the San

Luis Joint use conveyance and conveyance pumping facilities and the energy

costs incurred in pumping water at the Dos Amigos Pumping Plant. The DWR

costs associated with the oM&R costs of the oNeill Forebay and Dam a¡e

included the O'Neill Cost Pool and, therefore, are not included in the DWR Cost

Pool.

The Tracy Power Cost Pool includes the energa costs incu¡red at the Tracy PP and

related Tracy field ofüce facilities.

The Olleill Cost Pool includes:

1. The OM&R Costs for the ONeill PGP;

2. The oM&R costs for the o'Neill PGP intake upstream of check 13 from

the DMC to the O'Neill PGP;

3- The enerry costs, net of regeneration credits, incurred in pumping water at

the O'Neill PGP; and

4. The DWR OM&R Costs for the federal share of the ONeill Forebay and

Dam.

The San Luis Drain Cost Pool includes:

l. The OM&R of the San Luis Drain; and

2. The Maintenance of the Kesterson Reservoir, except that maintenance

activity relating to the Cleanup Program as defined in the Bureau of

Reclamation, U. S. Department lnterior Repayment Report, Kesterson

Reservoir Cleanup Program and San Joaquin ValleyDrainage program,

February 1995 shall be assigned ín accordance with the Report.

D

E.

F
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The OM&R Costs for the DMC shall be allocated between the Upper Cost Pool and Lower Cost

Pool pro rata based on miles of DMC serviced above and below Check L3 (70/116 or 60.34

percent in the Upper Cost Pool and 46/LI6 or 39.66 percent in the Lower Cost Pool).

ry. COST ALLOCATION TO SLDM CONTRACTORS- The OM&R Costs assigned each

Year to each of the cost pools described above will be allocated to SLDM Contractors using the

facilities described above for each cost pool in accordance with the following methodology:

A. Upper and Lower Cost Pools - Costs accumulated in the Upper and Lower Cost

Pools will be allocated to each SLDM Contractor based upon the SLDM

Contractor's cost allocation percentage. The cost allocation percentage for the

Upper and Lower Cost Pools shall be determined by dividing a SLDM

Contractor's "delivery base" by the total delivery base for all SLDM Contractors

sharing in each cost pool. The delivery base for each SLDM Contractor shall be

computed for the Upper Cost Pool and the Lower Cost Pool as the greater of the

actual water delivered to the SLDM Contractor utilizing that cost pool's facilities

during the Year, or the established under the Minimum Participation

requirements described in Section V.A. hereof.

B. DV/R Cost Pool - Costs within the DWR Cost Pool shall be sub-allocated into

two cost pools, defined as the North of Dos Amigos Cost Pool and the South of

Dos Amigos Cost Pool.

l. The Nortb of Dos Amigos Cost Pool includes the federal share of the

DWR OM&R Costs associated with the San Luis Canal north of the Dos

Amigos Pumping Plant.

2. The South of Dos Amigos Cost Pool includes the federal share of the
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DWR OM&R Costs associated with the San Luis Canal south of the Dos

Amigos Pumping Plant, the federal share of the DWR OM&R Costs

associated with the Dos Amigos Pumping Plant, and the energy costs

incurred at the Dos Amigos Pumping Plant.

oM&R costs for the North of Dos Amigos cost Pool and South of Dos Amigos

Cost Pool shall be allocated to the SLDM Contractors directly utilizing the

facilities in each such costpool. The percentage ofcosts allocatedto each such

SLDM Contractor shall be deterrnined by dividing the total water deliveries to

such SLDM Contractor utilizing the Project Facilities in each cost pool by the

total water deliveries to SLDM Contractors utitizing such facilities during the

Year.

Tracy Power Cost Pool - Costs within the Tracy Power Cost Pool shall be

allocated to those SLDM Contractors whose water is made directly available by

virtue of water being pumped at the Tracy PP. The percentage of costs allocated

to each such SLDM Contractor shall be determined by dividing the total water

deliveries made available to each such SLDM Contractor, as described above in

this sub-article (C) by the total of all such water deliveries made available.

Minimum Participation requirements as described in Section V.A. shall not apply

to the allocation of the Tracy Power Cost Pool-

O'Neill Cost Pool - Each Year, the ONeill Cost Pool witl be sub-allocated

between two cost pools, the "Direct Pumping Cost Pool" and the "Storage

Pumping Cost Pool" as follows:
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For purposes of allocating the O'Neill Cost Pool between the Direct

Pumping Cost Pool and Storage Pumping Cost Pool only, water deliveries

made during the Year through the San Luis Joint Use or San Felipe

facilities will be deemed water delivered in the Direct Pumping Cost Pool

and water released from the O'Neill Forebay through the O'Neill pGp into

the DMC will be deemed water delivered in the Storage Pumping Cost

Pool.

The O'Neill Cost Pool shall be sub-allocated to the Direct Pumping Cost

Pool and the Storage Pumping Cost Pool pro rata based upon the

percentage obtained by dividing each respective pools' share of water

deemed delivered, during the Year as described above, against the sum of

the two pools' water deliveries during the Year.

The Direct Pumping Cost Pool shall be further sub-allocated to SLDM

Contractors taking delivery of water directly from the San Luis Joint Use

or San Felipe facilities during the Year based upon the percentage obtained

by dividing the water delivered to a SLDM Contractor utilizing the

O'Neill PGP for water deliveries through the federal share of the San Luis

Joint Use facilities or the San Felipe facilities by the total water deliveries

utilizing the O'Neill PGP for water deliveries through the federal share of

the San Luis Joint Use facilities and the San Felipe facilities during the

Year.

The Storage Pumping Cost Pool shall be further sub-allocated to SLDM

Contractors taking delivery of water directþ from the DMC or Mendota

2.

3

4
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Pool facilities based on the percentage obtained by dividing the water

delivered directly from the DMC or Mendota Pool facilities to such SLDM

Contractor by the total water delivered directly from the DMC or Mendota

Pool facilities to SLDM Contractors during the Year.

None of the allocations described above for the O'Neill Cost Pool shall be subject to the

Minimum Participation requirements as described in Section V.A.

E. San Luis Drain Cost Pool - The maintenance costs assigned to the San Luis Drain

Cost Pool shall be allocated to those CVP Contractors with contactual

requirements for the paynent of such maintenance costs, except that maintenance

activity relating to the Cleanup Program as defined in the Bureau of Reclamation,

U.S. Department Interior Repayment Report, Kesterson Reservoir Cleanup

Program and San Joaquin Valley Drainage Program, February 1995 shall be

assigned in accordance with the Report.

MISCELLANEOUS COST ALLOCATION PROVISIONS

A. Minimum Participation - In recognition of the value of providing OM&R even in

Years when an individual SLDM Contractor's pro rata share of costs based upon

that Year's water deliveries is very low or non-existent, there will be created

Minimum Participation amounts of assumed minimum water deliveries, for

purposes of cost allocation only, as follows:

1. In Years when San Joaquin River flood flows partially or fully meet the

Settlement'Water delivery demands of any of the Settlement Contractors,

the Settlement Contractors' allocation of the Upper Cost Pool shall be

based on the actual deliveries of Settlement ïVater to the Settlement

22



MOU

Contractors utilizing the Upper Cost Pool facilities or 60 percent of the

aggregate of all Settlement Contractors' maximum contractual Settlement

Water entitlement, whichever is larger. Provided, however, this Minimum

Participation amount shall be reduced by the amount of Settlement Water

hansferred from the Settlement Contractors to other SLDM Contractors.

Provided, further, that no such reduction shall be made in the event that

the SLDM Contractor receiving the transferred water has at least the

majority of its contractual water supply delivered for irrigation purposes

(hereinafter "SLDM brigation Water Contractor") and the SLDM

krigation Water Contractor has a total water supply, including CVP water,

transferred water and any non-CVP water delivered using Project

Facilities, of less than 25 percent of its contractual maximum for that

Year. Accordingly, in determining the Minimum Participation

requirement associated with the Settlement Water, transfers of Settlement

lVater by a Settlement Contractor to a SLDM ûrigation'Water Conhactor

shall reduce the Settlement Contractors' Minimum Participation amount

by the lesser of the amount of Settlement Water transferred or the amount

of the total water supply delivered to a SLDM [rigation Water Contactor

less 25 percent of the maximum contractual entitlement of that SLDM

Inigation Water Contractor, but not less than zero. The portion of the

Lower Cost Pool to be allocated to the Settlement Contractors will be

based on total actual Settlement Water deliveries made to the Settlement

Contractors through the Lower DMC and/or the Mendota Pool. Thus, the
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Settlement Water deliveries that originate as flood flows on the San

Joaquin River and delivered through the Mendota Pool and/or the Lower

DMC shall be included in the Settlement Contractors' delivery base for

allocation of the Lower Cost Pool. (Examples: A Settlement Contractor

transfers 10,000 a.f. of water to a SLDM Irrigation'Water Contractor

which has a maximum contractual entitlement of 100,000 a.f. in a Year in

which 45Yo of tbe Settlement Water deliveries to the Settlement

Contractors are made via the San Joaquin River and Mendota Pool (i.e.,

the Project Facilities associated with the Upper Cost Pool are not utilized),

thus invoking this Minimum Participation clause. For purposes of these

examples, the maximum contractual Sefilement Water entitlement is

presumed to be 880,000 a.f., thus 60% (the Minimum Participation

applicable to Settlement Water) of the maximum contractual Settlement

Water entitlement is presumed to be 528,000 a.f.. Scenario A: If a

SLDM trigation Water Contractor takes water deliveries, including

contractual supplies, water transferred in from a SLDM Contractor other

than a Settlement Contractor, and any non-CVP water (e.g., rWarren Act

water),(collectively'total water supply'') in excess of 25Yo (25,000 a.f.) of

the SLDM Úrigation Water Contractor's contractual maximum supply, the

Minimum Participation applicable to the Settlement Contractors under this

will be reduced by 10,000 a-f (6Ù0/o of the total Settlement Water equals

528,000 a.f. less 10,000 a.f. of transfened water results in the Minimum

Participation applicable to the Settlement Contractors of 518,000 a.f.).
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Scenario B: If the same 10,000 a.f, of water is transferred by the

Settlement Confactor and the total water supply (excluding this 10,000

a.f. of Settlement Water transfened) of the SLDM Irigation Water

Contractor is 21,000 a.f., the Minimum Participation applicable to the

Settlement Contractors under this section will be reduced by 6,000 a.f.

(4,000 a.f. of the transferred water is required to bring the total water

supply of the SLDMW Irrigation Water Contractor to 25o/o (25,000 a.f.) of

its maximum contractual supply; thus only the amount of the Settlement

Water transferred that results in the SLDM Lrigation Water Contractor ûo

exceed 25% (25,040 a.f.) of its maximum contactual supply will result in

the reduction of the Minimum Participation applicable to the Settlement

Contractors under this section: 21;000 a.f. total water supply plus 10,000

a-f. Settlement Water transferred (equals 31,000 a.f.) less 25,000 a.f-(25%

of the 100,000 a.f. maximum contractual supply) equals 6,000 a.f.)

Scenario C: If the same 10,000 a.f. of water is transferred by the

Settlement Contractor and the total water supply of the SLDM Inigation

Water Contractor, including the Settlement'Water kansfer, is less than

25,000 a.f. (25% of the 100,000 a.f. maximum contractual entitlement),

then no reduction in the Minimum Participation will be provided to the

Settlement Contactors as a result of this tansfer. Scenario D: If the

same 10,000 a.f. of water is transferred to a non-SLDM Irrigation Water

Contractor (i.e., an M&I conüactor or the USBR) under any water supply

scenario, the Minimum Participation will be reduced by the amount of the
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Settlement Water transfer, i.e., a 10,000 a.f. reduction of the 528,000 a-f.,

(60% of 880,000 maximum contractual Settlement water to the Settlement

Contractors) reßìrlts in a Minimum Participation of 5 18,000 a.f.)

2. In Years when a SLDM Irrigation Water Contractor's total deliveries (i.e.

deliveries under its contract with the USBR plus other deliveries made

available through the Tracy PP and the DMC) are below 25 percent of its

maximum contractual entitlement, the delivery base for purposes of

allocating the Upper Cost Pool and Lower Cost Pool shall be 25 percent of

that SLDM Irrigation'Water Contractor's maximum contractual

entitlement.

Water Transfers -A SLDM Contractor who receives transfer water (hereinafter

"SLDM Transferee") from a CVP Contractor shall have such water deliveries

included in the SLDM Transferee's delivery base for each applicable cost pool

described in Section I. above for purposes of allocating OM&R Costs for the Year

(but not for delivery purposes in establishing reserves). As a result, all costs

associated with the delivery of transferred water shall be allocated to the SLDM

Transferee in the same manner as costs are allocated to the SLDM Transferee for

its CVP contractual supply and shall be subject to Year end adjustment and

reconciliation per Section Vtr.D. below.

Wa¡ren Act Contracts -

1. All costs associated with the conveyance of non-CVP water through

Project Facilities, whether pursuant to a contract under the Warren Act ,

authorized pursuant to Section 3a08(c) of the Cental Valley Project

C.
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Improvement Act, or under other authority, shall be assigned to the SLDM

Contractor that takes delivery of such v/ater. As a result, all costs

associated with the delivery of non-CVP water shall be allocated to the

SLDM Contractor in the same manner as costs are allocated to that SLDM

Contractor for its CVP contractual supply and shall be subject to Year end

adjustment and reconciliation per Section Vtr.D. below. In the case of non-

CVP water deliveries to the Settlement Contractors, the Settlement

Contractors, not the Friant Divísion Contractors, will be responsible for alt

costs associated with the delivery of the non-CVP water, including an

allocable share of the OM&R Costs and reserve costs (Section VI.D.)

addressed by this SLDMIVA OM&R Cost Recovery Plan.

2. Losses - A loss factor of 5 percent, or as may be provided in the V/ameir

Act contract, shall be applied to the delivery of any non-CVP water

conveyed in any Project Facilities (e.g. 100 acre feet of non-CVP water

pumped at Tracy PP, or as otherwise metered, shall result in 95 acre feet

being considered available for delivery and will be allocated costs

accordingly).

VL RESERVES - In recognition of the multiple year benefits of perforrring certain long,tenn

OM&R activities for Project Facilities (excepting the San Luis Joint Use conveyance and

conveyance pumping facilities), including, but not limited to, the long-term capital outlays for

the purchase of equipment and vehicles and reserves mandated by the SLDMV/A Transfer

Agreement, the SLDMIVA shall accumulate reserves and regularly use these reserves for these

activities in accordance with the following:
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Annuall¡ a Ten-Year projection of reserve expenditures will be made. The

reserve expenditure projections will be discounted to arrive at a levelized annual

reserve contribution. The discount rate will be determined annually based on the

previous year's annualized I-AIF interest rate. This annual contribution will be

allocated to each SLDM Contractorpro rata based upon the past Ten-Years of

historic water deliveries.

Each SLDM Contractor's total Te,n-Year historical deliveries will include all CVP

contractual deliveries, CVP water transferred out to other SLDM Contractors and

non-CVP water deliveries to that SLDM Contractor and will be subject to the

inclusion of the annual Minimum Participation amounts as determined in Section

V.A above. Ten-Year historical deliveries will not include CVP water transferred

in by the relevant.SLDM Contractor nor CVP v/ater transferred out by the SLDM

Contractor which does not utilize Project Facilities for which costs are allocated

hereunder.

In any one Year, reserve expenditures may benefit some facilities or cost pools

more than others. However, in the long-term, it is expected that reserves will be

spent generally in accordance with the overall apportionment of the OM&R

budget for each facility as that facility's OM&R budget relates to the entire

OM&R budget (without consideration or inclusion of the cost of energy, the

OM&R Costs of the San Luis JointUse conveyance and conveyance pumping

facilities, or costs associated with the San Luis Drain).

One-time or de minimis use of Project Facilities (i.e., the delivery of water under a

Vy'arren Act contract to an individual or entity that otherwise has no other water

D
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delivery contract) will be charged an imputed rate for reserves based upon the

annual reserve contribution computed in VI. A. divided by one tenth of the past

l0-Years of historic deliveries computed in VI. A. Such one-time or de minimis

water deliveries will not be included in any water deliverybase in the

detemrination of reserves or reserve allocation hereunder. Revenues generated to

reserves for this one-time or de minimis use of Project Facilities will be used to

reduce that Year's total reserve requirement. Reserve conkibutions from one-time

or de minimis use of Project Facilities shall not be subject to annual reconciliation

and adjustrnent.

VU. RATE COMPONENT CALCULATIONS

Rate components shall be established for each cost pool listed in Section III on a per acre foot

basis. Rate components shall be calculated in accordance with the Cost Allocation to SLDM .

Contractors in Section IVusing budgeted amounts for the Year for each cost pool divided by

projected water deliveries utilizing the Project Facilities and/or energy associated with the

applicable cost pool for the Year. The Reserve rate component shall be computed by dividing

each SLDM Contractor's annual contribution, in accordance with Section VI. 4., by projected

water deliveries to that SLDM Contractor for the Year.

VM. PAYMENTANDRECONCILIATION

A- Amounts payable forwater delivered to SLDM Contractors each calendar month

shall be computed by multiplying the sum of the rate components (Rate)

applicable to water deliveries by the quantity (acre feet) of such water deliveries

scheduled for the month, adjusted for differences between actual and scheduled

deliveries, at the applicable Rate, for prior months.
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The SLDMWA will bill the FV/UA to provide for recovery of OM&R Costs

allocated to the Settlement Contractors which are payable by the Friant Division

confractors pursuant hereto.

Payments due under this SLDMWA OM&R Cost Recovery Plan for water

deliveries shall be made in advance. All payments must be received by the

SLDMWA by the 15ô of the month prior to the month of such scheduled water

deliveries. Notification of electronic transfer of funds payments to the

SLDMWA shall be provided in advance of or concurrent with such payment.

Payments received after the due dates noted above are delinquent and shall be

subject to an interest charge, as well as to any remedies for deficiencies provided

in Article i I of the sLDMv/A and FrvuA Transfer Agreements and rv.B. of the

MOU. The interest charge shall be calculated pursuant to the Prompt Payment

Act, as amended (31 USC 3901, et seq.). The interest charge will be based upon

any and all accumulated advance payment deficiencies. Interest shall accrue for

each daypast the due date and shall be accumulated based upon a 360 day year

(interest shall compound on a simple interest basis).

Annual reconciliation and adjustment of the OM&R Costs and their allocation to

each SLDM Contractor will be made within 90 days of the end of each Year,

excepting the DWR Cost Pool and Tracy Power Cost Pool, which will be

reconciled and adusted within 90 days of when the actual costs are known.

Reconciled and adjusted OM&R Cost allocations applicable to each SLDM

Contractor, including annual reserve amounts, shall be compared to payments

made by or on account for each SLDM Contractor for water deliveries during the

F
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Year. In the event payments made by or on account of a SLDM Contractor

exceed costs allocated to that SLDM Contractor (surplus), the SLDMWA will

refund the amount of the surplus to the payee or the payee may direct the

SLDMWA to apply such surplus to amounts otherwise due under this SLDMWA

Cost Recovery Plan. In the event costs allocated to the SLDM Contractor exceed

payments made by or on account of a SLDM Conhactor (deficiency), the payee

shall have 30 days from the notice of such deficiency to make payment. Payments

not received within 30 days shall be subject to the late payment provision as

described in Section Vtr. B above starting on the date of delinquency, as well as

subject to any remedies for deficiencies provided in Anicle 1l of the SLDMWA

and FWUA Transfer Agreements and IV.B. of the MOU.

The SLDMV/A will apply funds to cover deficiencies paid bythe USBR under

appropriate legal instruments in accordance with terms outlined in Section 11 of

the SLDMV/A Transfer Agreement.

The FWUA will collect and remit payments due for OM&R Costs allocated to

Settlement Contractors under this SLDMWA OM&R Cost Recovery Plan in

accordance with the terms of this section. The FWUA will appty funds to cover

deficiencies paid by the USBR under appropriate legal instruments in accordance

with terms outlined in Section IV of the MOU and Section 1l of the FWUA

Transfer Agreement.

H
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EXHIBIT C

RESERVES

In recognition of the long term benefits associated with certain OM&R activities, expendifires

meeting the criteria established below shall be made from reserve funds accumulated for such

Purposes.

Reserve Categories:

Extraordinary OM&R

Major non-routine maintenance improvements, modifications, replacements or repairs with

long term benefits, exceeding one year, that have a total cost greater than $20,000, including

labor and labor related costs (e.g., liner replacement, structure painting, road repairs/rehab,

building and structure construction and/or remodeling pump/generator rewinds and re,pairs).

Equipment and Vehicles:

Mobile or stationary equipment with a purchase price exceeding $15,000 (e.g., pumps,

compressors, trailers, generators, motors, control mechanisms);

Heavy equipment with a purchase price exceeding 520,000 (e.g., dump trucks, cranes,

loaders, excavators, motor graders, forklifts, tractors, belty dumps);

Passenger/utility vehicles with a purchase price exceeding $15,000 (e.g., sedans, pickups,

utility vehicles, vans); and Office and electronic equipment and computer software with an

annual aggregate purchase price exceeding $20,000 (e.g., computers and peripherals, copiers,

printers, telecommunications, radios, electronic instrumentation-excepting replacement parts,

upgrades or peripherals with a purchase price of less than $1,000, e.g., monitors, modems,

keyboards, hard drives, RAM, mother boards, printer drums, repairs)

Emergency Reserves:

As mandated per Article 13 of the General Form Agreement for the Transfer of the

Operation, Maintenance, and Replacement, and Certain Financial and Administrative

Activities of the Delta-Mendota Canal and Related 'Works, 
between the United States

Department of lnterior Bureau of Reclamation and the San Luis & Dela-Mendota Water

Authority.
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Other:

As may be recommended for the OM&R of the Project Facilities by the Finance Committee and

determined as necessary and approved by the Board of Directors of the San Luis & Delta-

Mendota Water Authority
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EXHIBIT D

CONTRACTOR SERVICE (DELIVERY) AREAS

Upper
DMC

Lower
DMC

Mendota
Pool

San
Felipe

San Luis
Joint Use

Banta-Carbona District
Centinella Water District
Del Puerto Water District
Patterson Water District
Plain View Water District
West Side úrigation Distria
V/est Stanislaus lrigation District
City of Tracy
Broadview Water District
Eagle Field Water District
Mercy Springs Water District
Oro Loma Water Disrict
Pacheco Water District
Par¡oche Water District
San Luis \ryater District
Widren Water District
Fresno Slough
Hughes, M&M
James krigation District
Laguna Water District
Reclamation District # 1606
Traction Ranch
Tranquillity Irrigation District
'Westlands 

Tvater District
Santa Clara Valley Water District
San lüy'ater District
Exchange Contractors
Central California lrrigation
District
Firebaugh Canal Company
ColumbiaCanal Company
San Luis Canal Company

City of Coalinea
City of Avpnal
City of Huron

Refuge
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