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0NITED STATES 

DEPARTMENT OF THE INTER IOR 
OFFICE OF THE: SOLICITOR 

WASH I NGTON. 0 C . 20Z40 

DEC 7 1979 

As~ i stant Secretary, !And and Water Resources 

Solicitor 

I?rop::>sed Contract with Gra.sslards water District 

A question has ~n raised whether the Cepartrnent may amend its contract 
with the Grasslands Water District in the eentra.l valley Project <rl 
to provide that, in critically dry years, t:blt District be accot:'ded 
equal priority with agricultural c::r:Jntractors. The District is usually 
delivered SO, 000 acre-fe-et of water primarily for waterfowl management., 
ur:der the terms of the h:t of Au;ust 27, 1954, f\lb. L. No. 83-67 4, 
68 Stat. 879, 16 u. s.c. S 695d, ~ ~·, which ~ recently arnet~ 
by the fish and Wildlife ~eroent h:t of 1978 f P.l.b. L. No. 95-6l6, 
92 Stat. 3115. 

'Ihe question is \oo'hether equ.al priority is consistent with the appl1.cable 
cyJ' authorizations which establish general categories of priorities 
for ClP operations, as follo..'S: (1) ·rfv~r _ ;:~ation, irrQrovement 
of navigation, arrl fl::cd control; ( 2) irr igation and •dcmestic use.s; • 
(3) p:JWer; ard (4) fish an::! wildlife aro "other beneficial 
uses=·y - ···· · 

'Ibe 1954 Act provides that the •enti re central Valley Project• thereto
fore authorized and reaut.h::lrized, •is hereby ~aut.h:)rized and declared 

· to be for the purposes set forth in said act.s, and also for the use 
of the waters thel:'eof for fish and wildlife purp::>ses, s-UOJect t..c)5u::h 
priocities as are applicable [under previous authol:'izations] .• One of 
rcy prede<;essors held that the express l:'efecence to t.'1e use of waters 
for fish and wildlife in the 1954 Act is "si..rrply a rrore definitive 
specification • of • other bene £i c ia.l uses • wtri't:h ""'Were -an au tii::lr i zed 
project ~ (ard ' lO'.III!st priot:i_!;Y) ever -~~c_e the 1937 l:'eau~riz.a
tion of the project. 5ee 50 St4t. 844, 850; ~inion tTj k:ting SOlicit.or 
Armst.roirj; •Allocations for fish and wildlife ·conservation on Central 
VAlley Project," tbv. 15, 1954, p. 3. '!he Solicitor went oo to t:eint 
out: •The o::::rditiorrin [section l of] P..lblic Law 674 that the use 

11 see PUb. L. No. 75-392, so Stat. 844 (Aug. 26, 1937). 
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o! such \oet.e~ for wildlife cor:setvation p..1rposes shall t:e scl)ject 
to auch priodties as are aJ;=Pllcaole urder pnor aut.hoc-izat i ons also 
is aimply a specific recognition by the COngress of tr~ exis~nce 
of the priorities originally ~~ified. • 

I agree with and ~eaffirm this opinion. It does rot, horwever, cirectly 
address . the quest1on here presen~. For the sa.me reason, the ·provisions 
of sect1on 6 o~ th~ 19~4 Jlct, winch authorized oontracu to supply OIP 
water to certa~ Wl1d1lfe areas on an •it ard when available• ~is, 
be<3s the questloo pres~t.ed here of how lllJCh water can be made •availa.hle'" 
by the secretary under general cvP priorities. P4 noted above t.he 
195-4 kt was amerded i!"l 1978, but in a way not relevant here. ' 

A narrcrw.', t~hn ica.l re~ iJ::!g of the CIP s ta tutot)' priorities might, 
su;ges_t_ t.~t in evecy situation throl.J3hout the CYP def~~iencies shared 
~equa!ly. by irrigation and fish a.rd wildlife are unlawful: in other 
~rds, to require tha't a higher· t:-:o~ity- ·lt1l.St be· "tetnr~ satisfied 
before a l~r ooe can be mt!t. I en una~ of any leg1slative 
histot)' of ClP statutory authod.ties which s~rt.s - s!lch~-theory. 

'Il1e Secretary has never applied the priori ties or operated tJ-,e project 
that way. Rather, the allccation of relative shon.ag~ or benefit..s 
monq priori ties in any specific situation has been regarded as a _diS:::-_ 
cr.eti~ matter 'Within the Secretary• s judg:;nent. 

For exa."T'ple, this kind of narro;..' interpret.a tion - placing total 
emphasis on flo:::d control (t:.he highest pric ::ity) - · o,ould reduce water .. . 
stor~e in reservoirs for irrigation. Kax 1."i zing flo:::rl protection WJuld 
dictate that reservoirs be kept nearly ~ty certain times of the yoear 
in the event massive precipitation and n:noff occurred. Cperation 
that way WJuld limit storage of water for irrigation and other uses later 
in the year. B.lt reservoirs are oot op:t:ated tO wcing every cc:o::eivable 
bit of flcx:xi storage capaoility out of the storage space~ instead, 
they are operated .according to Co~ of Eng in~rs criteria which 
strike a reasonable balance bet~ the need for stored water ard 
the rerote p:>s.sibliity-of -hu:;e storms. 

'It> give a specific exarrple, the FOlsom Peservoir on t..h.e }.lnerican 
River a.t::ove sacramento is rot sufficient, in the joogment of the Cbrt:S 
of Eh; ineers and the Bureau , to protect Sacramento frcm the o,ors t con
ceivable Uo:::d ( t.he so-called •sta.:idard project flo::d•). Jdditional 
flccd c:::ont.rol is one justification for the prot=esed Auburn darn, aut..tor
ized t.o be built upstream fran f'olscrn. Yet rolsan reservoir is rot, in 
advance of ~letion of the Auburn dam, kept at its la...est PJ!sible 
stor~e level in the spri.N3 ev~ t:h:)u;h add i tiona.l pro~tion fran 

PCFFA-96, Page 2



"' 
. ? 

. , . 
·~ .. .,. 

.· 

.. 
\ 

-3-

an unexpected, ard highly ~robable, ~tardar-d proj ect flccd (f!stimdt..ed 
to occur once every tl"lOusa.nd years) might be obtained if it ~o.~ere.y 

'It> take at'Q t.M r ex an\ Jl e , many 0/P o:::n tr ac t..5 p'C"'V ide that rrun i ci pa 1 
and industrial uses ace cut in critically d~ years after irr-igation 
is cut, even tno~h- ir-rigation and "dc:m!stic us.es• are of equal statu
tory priority. 1b t..1ke a third, more irrrnediate ex~le, in the 1976-77 
drot.J3ht Grasslands ~ooes delivered water on an equal priority with 
municipal and irdustrial ~rs ·, and ahead of irri<;ators, because of 
very serious threat to migratory ....aterfowl. 

cpe r a ti~ a h1.J3 e , rw.l t i -purp:l se project 1 ika the CVP is a COTtJl ic.a ted 
urdert.aking, which pr-ecli..des applyi.ng the orde r of priori ties in any 
irdividua.l situation in an absolute, inflexible way. Pa~r, the Bureau 
ha.s s trived to ccordirute disparate functioos in a way which M:I:'V'e5 

t.heru all in the project ~ a whole, while maintaining a balance which 
. f~ irly reflects the aut..rorized priorities of ~· nw fact that 
Coo;ress ha.5 typically provided, in lidding 1'\e'woi fea~ to the ~ject ... 
that t.he new features shall be integra ted in to the 0"/e'r&l..l project 
reinforces this vie<.J that it is the project as a wn:>le which s~lw 
the context for applying the statutory priorities.y 

' 
O'l occasion the Congress has SJ?eeifically limited t.he Secretary' s 
discretion in rreeting the genera.l 0/P pd.orities . Ebr ~e , in' 
authorizing the Trinity River Division of ~~ CVP in 1955, Congress 
specifically provided that in-basin flows ( i.n excess of a s tatutorily 
prescribed min i.rra..In) de te r:nined by the Secre tary to be necessary to 
meet i.n-basi.n needs take preceden::e over needs to be served by out-<.:lf
basin diversion. ~ PUb. L. r-o. 84-386, S2. In that case, Cbngress' 

y ~ile Q:>oqress specifically provided that t.~ Al..lburn Project be 
operated for flocd control in accord~ with Corps of En:;in~rs 
criteria, 43 u.s.c. S 616bbb, Congress made nro such direction in 
the Folsan authorization. 5e1!! 58 Stat. 900. 

J/ See, ~' PUb. L. No. 84-386, 69 Stat. 719 (Aug. 12, 1955) 
TTrin1ty ~ver Divisi~n authorization), S 2, 43 u.s.c. S 616bbb; Pub. 
L.. ~. 8~161, 79 St.at. 615 (Sept. 2, 1965) (Au.burn-rolsan South Unit 
a uth:xization), S 2. 'D:e- Auburn-Folson South ?t"O"lision is typical , 
providing in pertinent part that the unit be "integrated ard ~roi
nat.ed, fran toth a financial and an o~rational s:.ard~int, WJ.th the 
operation of other features of the central Valley project • • • in s och 
manne r as will effectmte the fullest, rrost beneficial, and rrost 
ecorcmic utilization ot the water resources hereby made ava ilable . • 
' 3 u.s.c. s 616bbb. 
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uaual direction that t.he Trinity River- Division be integrated into the 
overall CVP, set forth at the beqlJ'\ning of section 2, is expressly 
rrcrlified by and made subject to ti".e provisos that foll0o1 giving st=:eeific 
direction to the Secretary regarding in-basln n~s. . . . . 

}Wlying the general statutory priori ties in the context of the pro ject 
as a 'tootlo!e clCCOrdS both with past pl:'actice and Congress • intent. 'The 
priorities have meaning in the sense that it w::>uld be irrproper for 
the Secretary to devote roost CVP-stored water prilnarily to p:::1ooo~er pro
duction or fish and wildlife protection while shclrti..rg o~r puqx:>Sf!s 
ot a higher priority. The r~rd show's t.hat the vast bulk of t..he 0/P 
yield of nearly 9 million acre-f~t is devoted to irrigation and other 
uses of a higher statutory plane than fish and wildlife protection. 
'Ihus the statutory priorities ~ fairly b!ing met, f!Vet'l if they have 
not slavishly_ dictatl!d ~ery Wividual decision in the th::>u:sands 

·of operating jujgment.s that IIU5t be ~· in A project this large 
and ccrtl>l ex. 

In short, the ccngressional priorities ll1.lst not be ~lied in the 
c::ntext of a si..r'J;le contract or a single 3'Mll f~t of an eroci'ou.s 
proj~t,. but fran t:..he t=erspective of proj~t operation as a 'w'hrole. 
R>r this r-eason, it is plain that the Gz:'assla.rds contract is con
sistent with t.he statutory priorities. 

;42 
SOUCI'!OR 
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