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Contract No. 1 4-06- 200 -7 7 7 3 A-IF.7

UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION
Central Valley Project, Califomia

INTERIM RENEWAL CONTRAbT BETWEEN THE LTNITED STATES
AND SAN LUIS WATER DISTRICT

PROVIDING FOR PROJECT WATER SERVICE FROM
SAN.LUIS TINIT AND DELTA DWISION

THIS CONTRACT, made this 1't day of January,2009,in pursuance generally of the Act of

Jrpne 17, Ig02 (32Stat. 388), and acts amendatory or supplementary thereto, inciuding, but not

limited to, the Acts of August 26, Ig37 (slStat. 844), as amended and supplemented, August 4,1g3g

($3 Stat. 1187),asamendedandsupplemented, Iuly2,1956(70 Stat.483),June3, 1960

(74 Stat. i56), June 21,1963 1ll S;tat.68), October 72,7982(96 Stat. 1263),October 27,1986

(X00 Stat. 3050), as amended., and Title )OOilV of the Act of October 30, 1992 (106 Stat. 4706), alt

cqllectively hereinafter refened to as Federal Reclamation law, between THE II'NITED STATES OF

AMERICA, hereinafter referred to as the United States, and SAN LTIIS WATER DISTRICT,

hbreinafter referred to as the Contractor, a public agency of the State of California, duly organized,

existing, and acting pursuant to the laws thereof;

WITNESSETH, That:

EXPLA}IATORY RECITALS

[1"] WHEREAS, the United States has constucted and is operating the Central Valley

Ploject, (Project) California" for diversion, stotage, carriage, distribution and benefioial use, for flood

control, irrigation, rnunieipal, domestic, industrial, fish and wiidlife rnitigation, protection and
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beneficial uses. of waters of the Sacramento River" tire Amer"ican River, the Trinity River, and the

$5n .Ioaqtrin River and their tributaries; and

[2"0] WHEREAS. the United States constructecl the Delta Division Facilities, including the

Shn Luis Unit facilities (which include the San Luis Canal, Coalinga Canal, Pleasant Valley Pumping

Plant, and Dos Amigos Pumping Plant), which will be used in part for the fumishing of water to the

Contractor pllrsuant to the terms of this Contract; and

[3'o] WHEREAS, the rights to Project Water were acquired by the United States pursuant to

Cplifomia law for operation of the Project; and

l4'h] WHEREAS. the United States and the Contractor entered into Contract No. 14-06-

2p0-7773A as amended, which provided the Contractor, Project Water from Project facilities fi'om

January 1,1975 to December 31, 2008, hereinafter referred to as the Existing Contract; and

. t4.11 WHEREAS. the Existing Contract originally provided that the Contracting Officer

lould 
make available for deiivery to the Contractor 128,000 acre-feet of Project Water for inigation

and M&i pruposes each year, brit was subsequently revised by mutual agreement oftire Contracting

Officer and the Contractor to provide that the Contracting Officer would nrake available for delivery

to the Contractor 125.080 acre-feet of Project Water for inigation and M&l purposes each year; and .

[5tn] WHEREAS, the United States and the Contractor have prusuant to Subsection

3a0a(cX3) of the Central Valley Project Improvement Act (CVPIA), subsequently entered into

binding agreements identified as Binding Agreement No. 14-06-200-7773A-84, which sets out the

t-d.rms pursuant to which the Contractor agreed to renew the Existing Contract before the expilation

date after cornpletion of the Programmatic Environmental Impact Staternent (PEIS) and other
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appropriate environmental docum.entation and negotiation of a renewal contract; and which also sets

oiut the consequences of a subsequent decision not to renew: and

t6tnl WHEREAS. Section 340a@)of the CVPIA provides for long-tenn renewal of the

Bxisting Contract following completion of appropriate environmental documentation, inciuding the

|EIS. which was required by Section 3409 of the CVPIA, pursuant to the National Environmental

Policy Act (l.lEPA) analyzing the direct and indirect irnpacts and benefits of implementing the

CVPIA and flre potential renewal of all existing contracts for Project Water; and

L7*] WHEREAS, rights of renewal of Existing Contract and to convert said contra ctto a

cbnhact as provided by subsection (d), Section 9 of the Act of August 4, 1939 (53 Stat. 1 187), are set

frrth in said contract: and

[8'n] WHEREAS, the United States has completed the PEIS, but since all the environmental

dbcumentation necessary to execute a long-term renewal contract has not been completed. the

Contractor has requested an interirn renewal contract pursuant to Section 3a0a(cX1) of the CVPIA;

and

[9'n] WHEREAS" the United States has determined that the Contractor has fulfilled all of

its obligations under the Existing Contract; and

tlOt\ WHEREAS, the Contractor has demonstrated to the satisfaction of flre Contracting

Offrcer that tlie Contractor has utiiized the Proiect Watel supplies available to it for reasonable and

bpneficial use and expects to utilize fully for reasonable and beneficial use the quantity of Project

Water to be made avaiiable to it pursuzurt to this Contract; and
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[11tn] WHEREAS, water obtained from the Project has been relied upon by urban and

icultural areas withiri California for more than 50 years, and is considered by the Contractor as an

essential portion of its water supply; and

[2t\ WHEREAS, the economies of regions within the Project, including the Contractor's,

dbpend upon the continued availability of water, including water service frorn the Project; and

[12.l] WHEREAS, tire United States Courl of Appeals for the Ninth Circuit has heid that

Seption 1(a) of the San Luis Act, Public Law 86-488, 74 Stat. 156, imposes on tire Secretary a duty to

provide drainage service to the San Luis Unit; and

U2.21 WHEREAS. the Contractor and the Contracting Offrcer recognize that adequate

drdinage service is required to nraintain agricultural production within certain areas served with

Prbject Water made available under this Contract, and all renewals flrereof; and

ll2.3l WHEREAS. the Contacting Officer intends, to the extent appropriated fturds are

avpilable, to develop and implement effective solutions to drainage problems in the San Luis Unit; and

I ttZ.+l WHEREAS, the Contracting Officer and the Contractor acknowledge that such

dpinage solutions rnay involve actions not originally contemplated and/or the construction or use of

facilities. other tlian the San Luis Drain; that tire Contractor is investing in drainage solutions for

lands within its bourdari.es that should be considerecl by tlie Contracting Offrcer in determining

dfainage solutions; and that the existing ratesetting policy as it relates to tire allocation and collection

of drainage costs may require amendment to recognize those investnrents by the Contractor and other

rdlevant circumstances: and
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[12.5] WHEREAS. the Department of the Interior, Bureau of Reclamation published in June

Zb06 ttre San Luis Drainage Feature Re-evaluation Final Environmental Impact Statement" which

considers blternatives to provide agricultural drainage service to the San Luis Unit; and

[13'n] WHEREAS, the Secrctary intends through coordination, cooperation, and partnerships

to pursue neasures to improve water supply, water quality, and reliability ofthe Project for all Project

purposes; and

[4"'] WHEREAS, the mutual goals of the United States and the Contractor incltrde: to

R]rovide for reliable Project Water supplies; to control costs of those supplies; to achieve repayment of

the Ploject as required by law; to guard reasonably against Proiect Water shortages; to acirieve a

rgasonable balance among competing demands for use of Proiect Water; and to comply with all

afplicable envilonmerrtal statutes, all consistent with the legal obligations of the United States

rolative to the Project; zurd

t14.1] WHEREAS, the parties intend by this Contract to develop a more cooperative
. . '

leladonship in order to achieve their mutual goals; and

[15t"] WHEREAS. the Contractor has utilized or may utiiize transfers, contract assignments,

rescheduling and conveyance of Project Water and non-Project water under this Contract as tools to

nlinimize the impacts of Conditions of Shortage and to maximize the beneficial use of water; and

ll5.1l WHEREAS, the parties desire and intend that flris Contract not provide a disincentive

td the Contractor in bontinuing to carry out the beneficial activities set out in the Explanatory Recital

immediately above; and
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[15.2] WHEREAS, in order to continue water service provided rurder Project qaler service
i

cpntracts that expile prior to the cornpletion of all appropriate environmental documentation, the

United States intends to execute interim renewal contracts for a period not to exceed three (3) Years

in length, and for successive interim periods of not more than two (2) Years in length, until such

afpropriate environmental documentation, is finally conrpleted., at which tirne the Secretary shall,

pbrsuant to Federal Reclamation law, upon request of the Contractor, enter into a long-term renewal

cfntract for a period of twenty-five (25) Years; and may thereafter renew such long-term renewal

cbntracts for successive periods not to exceed twenry-five (25) Years each; and, )

' 
[15.3] WHEREAS, the Secretary intends to assure uninterrupted water service and continuity

of contlact through the process set forth in Article 2 hereof; and

[16*I WHEREAS, the United States and the Contmctor are willing to enter into this

Contract pursuant to Federal Reclarnation law on the terms and conditions set forth below; 
'

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein

cbntained, it is hereby mutualiy agreed by the parties irereto as follows:

DEFINITIONS

1. When used herein unless otherwise distinctly expressed, or manifestiy'incomp4tible

the intent.of flre parties as expressed in this Contract, the term: i

(a) "Calendar Year" shall mean the period January 1 through December 31, both

"Charges" shall mean the payments required by Federal Reclamation law in

with

datesinclusive;

(b)

actdition to the Rates as determined annually by the Contracting Officer pursuant to ttlis Contract;
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(c) "Condition of Shortage" shall lnean a condition respecting the Project during

a{ry Year such that the Contracting Officer is unable to deliver sufficient water to meet the Contract;

(d) ooContracting Officer" sliall mean the Secretary of the Interior's dr-rly authorized

r{presentative acting pursuant to this Contract or applicable Federal Reclamation law or regulation;

(e) "Contract Total" shall rnean the maximum alhount of water to which the

Contactor is entitled under subdivision (a) of Article 3 of this Contract;

(0 'oContractor's Service Area" shall mean the area to which the Contractor is

pennitted to provide Project Water under flris Contract as described in Exhibit "A" attached hereto,

which rnay be moclified fi'om time to time in accordance with Article 35 of this Contract without

arnendment of this Contract;

(g) "CVPIA' shall mean the Central Valley Project Improvement Act, Title

XXXry of the Act of October 30, 1992 0A6 Stat.4706);

(g.1) "Delta Division Facilities" shall mean those existing and future Project

f4cilities in and south of the Sacramento-San Joaquin Rivers Delta, inciuding; but not limited to, the

Tnacy Pumping Plant, the O'Neill Forebay, the O'Neill Pumping/Generating Plant, and the San Luis

Reservoir, used to divert, store, and convey water to those Project Contractors entitled to receive

water conveyed through the Delta-Mendota Canai;

(h) "Eligibie Lands" shall mean all lands to which Irrigation Water may be

clelivered in accoldance with Section 204 of the Reclarnation Reform Act of October 12" 1gB2

190 Stat. tr263),as amended, hereinafter refered to as RRA;
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(i) 'oExcess Lands" shall mean all lands in excess of the limitations contained in

0) On'ritted.

(m) "lrrigationWater'shall

uged primarily in the production of agricultural

tl[ereto, and watering of livestock;

(n) "Landholder" shall mean a palty that directly or indirectly owns or leases

nonexempt land, as provided in 43 CFR 426.2;

. (o) "Municipal and Industrtal (M&I) Water" shall mean Project Water, other than

hlrigation Water, made available to the Conti'actor. M&I Water shall include water used for human

upe and purposes such as the watering of landscaping or pasture for animals (e.g., horses) which are

kept for personal enjoyrnent or water delivbred to landholding's operated in units of less than

flve acres uniess the Contractor establishes to the satisfaction of the Contracting Offrcer that the use

of water delivered to any such landholding is a use described in subdivision (m) of this Article;

(p) Omitted.

mea{'r water made available from the Project tirat is

crops or livestock, including domestic use incidental

n , \  - l . ^ i l  * ^ ^ -  ^ l l  I ^ - 1 .\Ki "Ineligible Lands" shallmean all lands to which Irrigation Water may not be

dplivelecl in accordance with Section 204 of the RRA;
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(q) "Operation and Maintenance" or "O&M" shall mean normal and reasonable

cpre, control, operation, repair, replacement (other than capital replacement), and maintenance of

Project facilities; :

(r) "Operating Non-Federal Entity'' shall mean the entity(ies), its (their) successors

or assigns, which has (have) the obligation to operate and maintain all or a portion of the Delta

Division Facilities pursuant to written agreement($ with the United States. When this Contract was

eptered into, the Operating Non-Federal Entities were the San Luis & Delta-Mendota Water Authority

and, with respect to San Luis Unit facilities and the Caiifornia Deparbnent of Water Resources;

(s) '?roject" shall mean the Central Valley Project owned by the United States and

rTraryg?d by the Department of the Intedor, Bureau of Reclamation;

(t) "Project Contractors" shall mean all parlies who have water seruice contracts

fbr Project Water from the Project with theUnited States pursuant to Federal Recl'amation law; .

(u) "Project Water" shall mean all water that is developed, diverted, stored, or

dreiivered by the Secretary in accordance with the statutes atlthorizing the Project and in accordance

with the terms and conditions of water rjghts acquired pursuant to Californialaw;

(v) o'Rates" shall mean lhe payments determined annually by the Contracting

Offrcer in accordance with the then-current applicable water ratesetting policies fot 4t Project, as

describeci in subdivisiori (a) of Article 7 of this Contract;

(w) Omitted.
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(x) "secretary" shall mean the Secretary of the Interior, a duly ap.pointed

, or an authorized representative acting pursururt to any authority offlre Secretary and

any agency of the Department of flre Interior;

(y) Omitted

(z) "Water Delivered" or o'Deiivered Water" shall mean Project Water diverted for

use by the Contractor at the poin(s) of delivery approved by the Contracting Officer;

(aa) "Water Made Available" shall mean the estimated amount of Project Water

that can be delivered to the Confiactor for the upcoming Year as declared by the Contracting Officer,

pursuant to subdivision (a) of Article 4 of this Contract; :

(bb) o'Water Scheduled" shall mean Project Water made available to the Contractor

(cc) "Year" shall mean the period from and including March 1 of each Calendar

{ear through the last day of February of the following Calendar Year.

TERM OF CONTRACT--RIGHT TO USE OF WATER

2. (a) This Contract shall be effective from January 7,2009 and shall remain in

uff..t through Febnrary 28,20T1, and thereafter will be renewed as described in this Article. Except

1s 
provided in subdivision (b) of this Article, until completion of all appropriate environmental

review, and provided that the Contractor has complied with all the terms and conditions of the interim

rene.lval contract in effect for the period immediately preceding the requested successive interim

rpnewal eontract, this Contract will be renewed, upon request of the Contractor, for successive

r99

200

zCIt

242

203

204

205

ior which times and quantities for delivery have been established by the Contractor and Contracting

$fficer, prusuant to subdivision (b) of Article 4 of this Contract; and

10



2fr6 interim periods each of which shall be no more than two (2) Years in leng$. Also, except as

207 $rovided in subdivision (b) of this Article, in order to promote orderly and cost effective contract

208 administration, the tenns and conditions in subsequent interim renewal contracts shall be identical to

209 $e terms and conditions in the interim renewal'contract irnmediately preceding the subsequent

210 ihterirn renewal contact: Provided. however, That each party preserves the right to propose

211 rnodification(s) in any interim rcnewal contract other than those described in subdivision (b) of this

212 ,$.rticle, in which case the parties shall negotiate in good faiflr appropriate modification(s) to be

213 ihcluded in any successive interim renewal contracts. Said rnodification(s) of each successive interim

214 ienewal contract shall be agreed upon within a reasonable time prior to the expiration of the then

gxisting interim renewal contract. Nothing in this Article shall in any way alter the obligation that,

upon final completion of any nscessary environmental documentation, the Secrdtary shail, prusuant to

Federal Reclamation law, upon request of the Contractor, enter into a long-term renewal contract for a

$eriod of twenty-fi ve Q|)Years and may thereafter renew such long-term renewal contracts for

successive period.s not to exceed twenty-five (25) Years each.

(b) The parties have engaged and if necessary will continue to engage in good faith

negotiations intended to permit the execution of a twenfy-five (25) Year long-term renewal contract

contemplated by Section 3404 (c) of the CVPIA, hereinafter referred to as a "long-term renewal

contract". The parties recognize the possibility that this schedule may not be rnet without further'

ri:egotiations. Accordingly: In the event (i) the Contractor and Contracting Ofiicer have reached

4greement on the terms of the Contractor's long-term renewal contract or (ii) the Contractor and

Oontracting Officer have not completed tire negotiations on the Contractor's long-ternr renewal

215

216

217

218
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1t
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236

237

238

239

244

241

242

243

244

245

246

247

tQ continue to negotiate to seek to reach agreement, but (iii) all environmental documentation

rfquired to allow execution of the Contractor's long-term renewal contract by both parties has not

bben completed in tirne to allow execution of the Contractor's long-term renewal contract by

f;ebruary 28,2011, then (iv), fte parties will expeditiously complete the environmental

dbcumentation required of each of them in order to execute the Contractor's long-term renewal

cPntract at tire earliest practicable date. In addition, the Contractor's then-current interim renewal

I

clntract will be renewed without change upon the request of either party through the agreed-upon

effective date of the Contractor's long-term renewal contract or, in the absence of agteement on the

tlrms'of the Contractor's long-term renewal contract, through the succeeding February 28.

(c) The omission of ianguage in tiris Contract providing for conversion of this

i4rterim renewal contract or any subsequent renewals thereof to a repayment contract, purswmt to the

Act of July 2,7956 (70 Stat. 483), shall not prejudice the Contractor's right to assert a right to have

such ianguage included in subsequent renewals of this Contract or to exercise such conversion, all as

pirovided by law, or to negotiate the language regarding such conversion to be included in subsequent

rFnewai contracts.

WATER TO BE MADE AVAILABLE AND DELTVERED TO T}IE CONIRACTOR

3. (a) During each Year, consistent with all applicable State water rights permits. and

licenses. Federal law, and subject to the provisions set forth in Articles i 1 and 12 of this Contract, the

lontractine 
Offi3 shall make available for delivery to the Contractor 125,080 acre-feet of Project

\Mater for inigation and M&I purposes. Provided, however, duing the two (2) rnonth period of

T2
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Jdnuary and February of Year,2009, the Contracting Officer shall make available for delivery to the

Clntractor that portion of the 2008 allocatioir of Project Water urused by the Contractor under the

Ep<isting Contract. Water Delivered to the Contractor in accordance with this subdivision shall be

sQheduled and paid for pursuant to the provisions of Articles 4 andT of this Contract.

(b) Because the capacity of the Project to deliver Project Water has been

cqnstrained in recent years and may be constrained in the future due to matry factors inciuding

hj'dLoloSic conditions and implementation of Federal and State laws, the likelihood of the Contractor

adtualiy receiving the amount of Project Water set out in subdivision (a) of this Article in any given

Year is uncerlain. The Contracting Officer's modeling referenced in the PEIS projected that the

Clntract Total set forth in this Contract will not be available to the Contractor in many years.

Nothing in this subdivision (b) of this Article shall affect the rights and obligations of the parties

u"trTder any provision of this Contract.

(c) The Contractor shall utilize the Project Water in accordance with all applicable

legalrequrrements.

(c.1) ln the event any Project Contractor (other than a Cross Valley Contractor) that

rqceives Project Water tiuough the Delta Division Facilities obtains a contractual agreement that the

Cpntracting Officer shall make Project Water available at a point or points of delivery in or north of

tile Delta, at tire request of the Conilactor and upoll completion of any required erwironmental

clocumentation, this Contract shall be amended to provide for deliveries in or north of tire Delta on

mutually agreeable terms. Such amendments to this Contract shall be limited solely to those changes

made necessary by the addition of such alternate points of deiivery in or north of the Delta; Provided,

t3
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That the Contracting Of{icer's use of the Harvey O. Banks Ptmpittg Plant to deliver Project Water

does not trigger flris right of amendment.

(d) The Connactor shall make reasonable and beneficial use of all water furnished

plusuant to this Contract. Groundwater recharge programs (direct, indirect, or in lieu), groundwater

bhnking programs, surface water storage programs, and other similar progmms utilizing Project

Water or other water fumished pursuant to this Contract conducted within tire Contractor's Service

{rea which are consistent with applicable State law and result in use consistent with Federal

\eciamation law will be allowed; Provided. That any ciirect recharge program(s) is (are) d"scribed io

tlle Contractor's water conseryation plan submitted pursuant to Article 26 of this Contract; Provided,

That such water conselation plan demonstrates sufficient lawful uses exist in the

Qontractor's Service Area so that using a long-term average> the quantity of Delivered Water is

demonstrated to be reasonable for such uses and in compiiance with Federal Reclamation law.

Groundwater recharge programs, gtoundwater banking programs, surface water storage programs,

and other similar prograrns utiiizing Project Water or other water fumished pursuant to this Contract

conducted outside the Contractor's Service Area may be permitted upon written approval of the

Contracting Officer, which approval will be based upon environmental documentation, Project Water

rights, and Project operational concems. The Contracting Officer will address such concerns in

r{gulations, policies, or guidelines.

(e) The Contractor shall compiy with lequirements applicable to the Contractor in

blological opinion(s) prepared as a resuit of a consultation regarding the execution of this Couh'act

uhdertaken pulsuant to Section 7 of the Endangered Species Act of 1973 (ESA), as amended. that are

t4
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298

299

300

301

302

303

304

305

306

307

308

309

310

ryithin the Contractor's legal authority to implemenr The Existing Contract, which evidences in

ekcess of 33 years of diversions for irrigation and/or M&l purposes of the quantities of Ploject Water

pfovided in subdivision (a) of Article 3 of this Contracl, will be considered in developing an

a$propriate baseline for the biological assessment(s) prepared pursuant to the ESA, and any other

nfeded envirorunental review. Notiring herein shall be consfiued to prevent the Contractor from

ctrallenging or seeldng judicial relief in a court of competent jurisdiction with respect to any

biological opinion or other environmental docurnentation referred to in this Article

(0 Following the declaration of Water Made Available under Article 4 of this

Contract, the Confiacting Officer will make a detennination whether Project Water, or other water

av'ailable to the Project, can be made available to the Contractor in acidition to the Contract Total

uhder this Article during the Year without adversely irnpacting ofter Project Contractors. At the

r$quest of the Contractor, the Contracting Offrcer will consuit with the Contractor prior to making

such a determination. If the Contracting Officer determines that Project Water, or other watel

a*ailable to the Project. can be macie available to the Conffactor, the Contracting Officer will

aimource the availability of such water and shall so notify the Contractor as soon as plactical. The

Contracting Officer will thereafter meet with the Contractor and other Project Contractors capable of .

(king such water to determine the most qquitable and efficient allocation of such water. If the

Contractor requests the delivery of any quantity of such water, the Contracting Officer shall make

srfrch,'vater available to the Contractor in accordance uiith applicable statutes, rcgulations, guidelines,

ald policies. Subiect to existing interim renewal and long-term contractual commitments, water

rights and operational constraints, interim renewal and long-term Project Contractors shall have a first

15
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312
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314

315

316

317

318

319

320

) L L

322

J Z )

324

325

326

3 Z t

328

329

330

331

rlght to acquire such water, including Project Water made available pursuant to Section 215 of the

RRA.

(g) The Contractor may request permission to reschedule for use during the

subsequent Year some or all of the Water Made Available to flre Contractor during the curent Year,

rpfen'ed to as "rescheduled water." The Conffactor may request pennission to use during the current

Year a quantity of Project Water which may be made available by the United States to the Contractor

druing the subsequent Year referred to as o'preuse." The Contracting Officer's written approval may

lennit such uses in accordance with appiicable statutes, regulations, guideiines, and policies.

(h) The Contractor's right pursuant to Federal Reclamation law and applicable

State law to the reasonable and beneficial use of Water Delivered pursuant to this Contract during the

tfrm thereof and any subsequent interim renewal contracts, as described in Arlicle 2 of this Contract,

during the terms thereof shall not be ciisturbed so long as the Contractor shalt fuIIill all of its

obligations under this Contract and any renewals theleof. Nothing in the preceding sentence shall

affect the Contracting Officer's ability to irnpose shorlages under Article l1 or subdivision (b) of

.{r'ticle 12 of this Contract or applicable provisions of any zubsequent interim renewal contracts.

(i) Project Water furnished to the Contractor pursuan to this Contract may be

drelivered for puposes other than those described in subdivisions (m) and (o) of Article 1 of this

Gontract upon written approval by the Conhacting Offrcer in accordance with the terms and

conditions of such approval.

0) The Contracting Officer shall rnake reasonable efforts to protect the water

rights necsssary for the Proiect and to provide the water available urder this Contract and any renewal

16
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333

334

335

336

337

338

339

340

341

342

343

344

345

346

347

348

349

350

t$rereof. The Contracting Offrcer shall not object to participation by the Contractor, in the capacrty

ald to tire extent permitted by law, in administrative proceedings related to the Project Water rights;

Provided. that the Contracting Officer retains the right to object to the substance of th9 Contractor's

position in such a proceeding; Provided. further, That in such proceedings the Contracting Offrcer

shall recognize the Contractor has a legal right under the terms of this Contract to use Project Water.

TiME FOR DELTVERY OF W+TER

4. (a) On or about February 20 each Calendar Year, the Contracting Officer shali

unce the Contracting Officer's expected declaration of the Water Made Available. Such

dreclalation will be expressed in terms of Water Made Available and will be updated monthly, and

r{rore frequently if necessary, based on then-current operational and hydrologic conditions and a new

declaration with changes, if any, to the Water Made Available will be made. The Contracting Officer

shall provide forecasts of Project operations ancl the basis of the estimate, with relevant supporting

information, Llpon the written request of the Contractor.

(b) On or before each March I and at such other tirnes as necessary, the Contractor

shall subrnit to the Contracting Offrcer a written schedule, satisfactory to the Contracting Officer,

showing the monthly quantities of Project Water to be delivered by the United States to the

Contractor pursuant to this Contract for flre Year commencing on such March 1. The Contracting 
'

Officer shall use all reasonable means to deliver Project Water according to the approved schedule for

the Year commencins on such March 1.

17



351

3s2

353

354

355

356

357

358

359

360

36r

362

363

364

365

366

367

368

369

370.

371

, (c) The Contractor shall not schedule Project Water in excess of the quantity of

Froject Water the Contractor intends to put to reasonable and beneficia'l use within the Contractor's

lervice Area or to sell, transfer. or exchange pursuant to Article 9 of this Contract during any Year.

(d) Subiect to the conditions set forth.in subdivision (a) of A-rticle 3 of this

Contract, the United States shall deliver Project Water to the Contractor in accordance with the initial

schedule submitted by the Contractor,pursuant to subdivision (b) of this Article, or any written

rgvision(s) thereto satisfactory to the Contracting Officer, submitted within a reasonable time prior to

ttre date(s) on.which tire requested change(s) is/are to be implemented.

POINT OF DIVERSION AND RESPONSIBILITY FOR DISTRIBUTION OF WATER

5. (a) Project Water scheduled pLusuant to subdivision (b) of Article 4 of this

Q.ontract shall be delivered to the Contractor at Project facilities and any additional point or points of

{eiivery either on Project facilities or another location or locations mutually agreed to in writing by

the Contracting Of{icer and the Contractor.

(b) The Conkacting Officer, either directiy or indirectly through its written

apreements(s) with the Operating Non-Federal Entity(ies), shall make all reasonable efforts to

rnaintain sufficient flows and levels of water in the Project facilities to deliver Project Water to the

Contractor at the point or points of delivery established pursuant to subdivision (a) of this Articie.

(c) The Contractor shall deliver Irigation Water in accordance with any applicable

land classification provisions of Federal Reclamation law and the associated regulations. The

Qontractor shall not deliver Project Water to land outside the Contractor's Sewice Area rurless

approvecl in advance by the Contracting Offrcer.

18



372 (d) All Water Delivered to the Contractor pursuant to this Contract shall be

373 rfreasured aud recorded with equipment fuinished, installed, operated, and rnaintained by the

374 Sontracting Officer either directly or indirectly through its written agreements(s) with the Operating

375 Non-Federal Entity(ies), unless underlaken by the Contractor with the consent of the Contracting

376 Officer at the point or points of delivery established ptusuant to subdivision (a) of this Article. Upon

377 the request of either party to this Contract, the Contracting Officer shall investigate, or cause to be

378 investigated by the appropriate Operating Non-Federal Entity(i.es) the accuacy of such measurements

37g and shall take any necessary steps to adjust any erors appearing therein. For any period of time wiren

380 4ccurate measurements have not been made, the Contracting Officer shall consult with the Contractor

381 dnd the appropriate Operating Non-Federal Entity(ies), if any, prior to making a final determination of

382

383

384

38s

386

387

388

389

390

391

392

t]re quantity delivered for flrat period of time.

(e) Absent a separate contrary written agreement with the Contractor, ueither the

Contracting Officer nor any Operating Non-Federal Entity(ies) shall be responsible for the control,

ctan'iage, handling, use, disposal, or distribution of Water Delivered to the Contractor pursuant to this

Qontract beyond the point or points of delivery established pursuant to subdivision (a) of this Article,

The Contractor shall indemnify the United States, its officers, employees, agents, and assigns on

a,ccount of damage or claim of damage of any nature whatsoever for which there is legal

rbsponsibility, including property danrage, personal idury, or death arising out of or corurected with

tfe control, catriage, handling, use, disposal, or distribtrtion of such Water Delivered beyond such

point or points of delivery except for any damage or claim arising out of: (i) acts or omissions of the

Contracting Officer or any of its officers, employees, agents. and assigns, including the Operating

t9



393

394

39s

396

397

398

399

400

401

402

403

404

405

406

407

408

4:09

410

4Il

4t2

Non-Federal Entity(ies) with the intent of creating the sittration resulting in any damage or claim;

(ii) willful misconduct of the Contracting Officer or any of its officers, employees, agents, and

- a$signs, iricluding the Operating Non-Federal Entity(ies); (iii) negligence of the Contracting Officer

or any of its officers. employees, agents, and assigns including the Operating Non-Federal Entity(ies);

(iiv) a malfunction of facilities owned and/or operated by flre United States or tlre Operating Non-

Federal Entity(ies); or'(v) failure of the United States, its officers, employees, agents, and assigns,

including the Operating Non-Federal Entity(ies), to provide drainage service.

MEASUREMENT OF WATER W]THIN THE CONTRACTOR'S SERVICE AREA

6. (a) The Contractor has estabiishecl a measuring prograrn satisfactory to the

Contracting Officer. The Contractor shall ensul€ that all surface water delivered for irrigation

purposes within the Contlactor's Service Area is measu'ed at each agricultur:'al turnout and such water

dpliveredfor M&I purposes is measured at each M&i service connection. The water measuring

dpvices or water measuling methods of comparable efflectiveness must be acceptable lo the

Contracting Offrcer. The Contractor shall be responsible for installing, operating, maintaining, and

r$pairing all such measuring devices and implementing all such water measuring methods at no cost

to the United States. The Contractor shall use the information obtained from such water measuring

dbvices or water measuring methods to ensure its proper managen'rent of the water; to bill water users

fOr water delivered by the Contractor'; and, if applicable, to record water delivered for M&I purposes

bli custorner class as defined in the Contractor's water conservation plan provided for in Article 26 of

tdis Contract. Nothing herein contained, however, shall preclude the Contractor fi'orn establishing

4I3 and collecting any charges, assessments, or other revenues authorized by Califomia iaw. The

20



4t4

415

416

417

418

4t9

420

421

422

423

424

425

426

427

428

429

430

431

432

433

Qontractor shall include a sunmary of all its annual surface water deliveries in the annual report

(b) To the extent the information has not otherwise been provided, upon.execution

of this Contract, the Contractor shall provide to the Contracting Officer a written report describing the

measurement devices or water measuring methods being used or to be used to irnplemerrt subdivision

(a) of this Article and identi$ring the agricultural tumouts and the M&I service corulections or

altemative measurement programs approved by the Contracting Officer" at which such measurement

dpvices or water measuring methods are being used, and, if appiicable, identifuing the locations at

which such devices andlor methods are not yet being used including a time schedule for

irnplementation at such locations. The Contracting Officer shall advise the Contractor in writing

Within 60 days as to the adequacy and,necessary modifications, if any, of the measuring devices or

r{ater measuring methods identified in the Contractor's report and if the Contracting Officer does not

rdspond in such time, they shall be deemed adequate. If the Contracting Offrcer notifies the

Contractor flrat the measuring devices or methods are inadequate, the parties shall within 60 days

following the Conilacting Officer's response, negotiate in good faith the earliest practicable date by

which the Contractor shall modiff said measuring derrices and/or measuring methods as required by

the Contracting Officer to ensure compliance with subdivision (a) of this Article.

(c) All new surface water delivery systenrs installed within the Contractor''s

Service Area after the effective date of this Contract shall also comply with the measurement

p1'ovisions described in subdivision (a) of flris Article.
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439

440

441

442

443

444

445

446

447

448

449

450

451

452

453

4s4

(d) The Contractor shall inform the Contracting Officer and the State of Califoraia

iri writing by April 30 of each Year of the monthly volune of surface water deiivered within the

Contractor's Service Area during the previous Year.

(e) The Contractor shall inform the Contracting Officer and the Operating

Non-Federal Entity(ies) on or before the 20tl'calendar day of eacir month of the quantity of Irrigation

Water and M&I Water taken during the preceding month

RATES AND METHOD OF PAYMENT FOR WATER

7. (a) The Contractor shall pay the United States as provided in this Article for all

lelivered Watel at Rates and Charges established in accordance with: (i) the Secretary's ratesetting

policy for Inigation Water adopted in 1988 and the Secretary's then-existing ratesetting poiicy for

M&l Water. Such ratesetting policies shall be amended, modified, or superseded only tlrough a

pfiblic notice and comment procedwe; (ii) applicable Federal Reclamation law and associated rules

aqrd regulations? or policies; and (iii) other applicable prorrisions of this Contract. Payments shall be

r4ade by cash transaction, electronic funds trbnsfer" or any oflrer mechanism as may be agreed to in

wtiting by the Contractor and the Contracting Officer. The Rates and Charges applicable to the

Contractor upon execution of tiris Contract are set forth in Exhibit "8," as may be revised annually.

fOllows:

(b) The Contracting Officer shall noti$ the Contractor of the Rates dnd Charges as

(1) Prior to.Iuly I of each Calendar Year, the Contracting Officer shall

ft')niixrplovide the Contractor an'estimale-sf.the'eharges for Project Water that will be applied to flre period

October 1, of the current Calendar Year', through September 30. of the following Calendar Year, and
,/,/

?"(
22



455

4s6

457

458

459

460

46r

462

463

the basis for such estimate. The Contractor shall be allowed not less than two rnonths to review and

cgmment on sucli estimates. On or before September 15 of each Calendar Year, the Contracting

Oflficer shall notify the Contractor in writing of the Charges to be in effect during the period

Obtober 1 of the curent Calendar Y.ear, through September 30, of the following Calendar Year. and

such notification shall revise Exhibit "B."

(2) Prior to October I of each Calendar Year. the Contracting Officer shall

make available to the Contlactor an estimate of flre Rates for Proiect Water for the following Year

arhd the computations and cost allocations upon which those Rates are based. The Contractor shall be

allowed not less than two montls to review and conrment on such computations and cost allocations.

464 By December 31 of each Calendar Year, the Contracting Offrcer shall provide the Contractor with

465 the final Rates to be in effect for the upcoming Year, and such notification shall revise Exhibit "B.'

466 (c) At the time the Contractor submits the initial schedule for the delivery of

467 Pfoject Water for each Year pursuant to subdivision (b) of Article 4 of this Contract, the Contractor

/
468 silall nrake an advanle payment to the United States equai to the total amount payable pusuant to the

469 afplicable Rate(s) set rurder subdivision (a) of this Article, for the Project Water scheduled to be

470 delivered pwsuant to this Contract during the first two calendar months'of the Year'. Before the end

471 ot'the first month and before the end of each calendar month thereafter, the Contractor shall make an

472 aclvance payment to the United States, at the Rate(s) set under subdivision (a) of this Article, for the

473 \ater Scheduled to be delivered pr.rsuant to this Contract during the second montir immediately

474 fqllowing. Adjustments between advance paynents fol Water Scheduled and payments at Rates due

475 fdr Water Delivei'ed shall be made before the enci of the following month; Provided, That any ievised
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476

477

478

479

480

481

482

483

484

485

486

487

488

489

490

491

492

493

494

495

schedule submitted by the Contractor pursuant to Article 4 of this Contract which increases the

amount of Water Delivered pursuant to flris Contract during any month shall be accompanied with

rypropriate advance payment, at the Rates then in effect, to assure that Project Water is not delivered

tp the Contractor in advance of such payment. In any month in which the quantity of Water Delivered

tp the Contractor pursuant to this Contract equals the quantity of Water Scheduled and paid for by the

Contractor, no additional Proiect Water shall be delivered to the Contractor unless and until an

advanee paynent at the Rates then in effect for such additional Project Water is made. Final

aldjusunent between the advance payments for the Water Scheduled and payments for the quantities

of Water Delivered during each Year pursuant to this Contract shall be rnade as soon as practicabie

but no later than April 30th of the following Year, or 60 days after the deliverry of Project Water

lescheduled under subdivision (g) of Article 3 of this Contract if such water is not delivered by the

last day of February

(d) The Contractor shall also make a payment in addition to the Rate(s) in

subdivision (c) of this Article to the United States for Water Delivered, at the Charges then in effect,

before the end of the month following the month of delivery. The.payments shall be consistent with

the quantities of irrigation Water and M&I Water Delivered as shown in the water delivery report for

the subject month prepared by the Operating Non-Federal Entity(ies) or, if there is no Operating

Non-Federal Entity, by tire Contracting Officer. fJre water delivery report shall be deemed a bill for'

t{re payment of Chalges for Water Delivered. Adjustment for overpayment or undelpayment of

$harges shall be made til'ough the adjustment of payments dle to the United States for Charges for

24



496

497

498

499

500

501

542

503

504

505

506

507

s08

509

510

511

512

513

514

515

tlie next month. Any amount to be paid for past due payment of Charge shall be computed pursuant

($) of Article 3 of this Contract as determined by the Contracting Offic'er pursuant to applicable

statutes, associated. regulations, any applicable provisions of guidelines or ratesetting policies;

P[ovided, That the Rate for Water Delivered under subdivision (d) of Article 3 of this Contract shall

(0 . Payments to be made by the Contractor to the United States under this Contract

niay be paid fi'om any revenues availabie to the Contractor.

(g) All revenues received by the United States from the Contractor relaling to the

dplivery of Project Water or the deiivery of non-Project water thlough Project facilities shall be

aflocated and applied in accordance with Federal Reclamation law and the associated rules or

r{gulations, and the then-current Project ratesetting policies for M&I Water or irrigation Water.

(h) The Confacting Officer shall keep its accounts pertaining to the administration

of the financial terms and conditiond of its long-term contracts, in accordance with applicable Federal

strandards, so as to reflect the application of Project costs and revenues. The Contracting Offrcer

shall. each Year upon request of tire Contractor, provicie to the Contractor a detailed accounting of all

Ppoiect and Contractor expense allocations, the disposition of all Project and Contractor revenues,

ahd a summary of all water delivery inforrnation. The Contracting Officer and tlre Contractor shall

25



516

517

518

519

520

521

522

523

524

52s

526

527

528

529

530

531

532

533

s34

s35

536

erlter into good fuith negotiations

reports, or information.

to resolve any discrepancies or disputes relating to accountings,

(i) The parties acknowledge and agree that the efficient administration of this

Contmct is their mutual goal. Recognizing that experience has demonstated that mechanisms,

policies, and procedures used for establishing Rates and Charges and/or for making and allocating

payments, other than those set forth in this Article may be in the mutual best interest of the parties, it

is expressiy agreed that the parties may enter intb agreements to modify the mechanisms, policies,

add procedures for any of those purposes while this Contlact is ih effect without amending this

Contract.

Omitted.

(1-3)' Omitted.

(k) For the term of this Contract, Rates applied under the respective ratesetting

pOlicies will be established to recover only reimbursable O&M (including any deficits) and capital

costs of tire Project" as those terms ale used in the then-current Project ratesetting policies, and

inferest, where appropriate. except in instances where a minimum Rate is applicable in accordance

with the relevant Project ratesetting policy. Changes of gignificance in practices which implement the

Cpntracting Officer's ratesetting policies will not be implemented until the Contracting Officer has

provided tire Contractor an opportunity to discuss the nature, need, and irnpact of the proposed

0) Except as provided in subsections 3405(a)(1)(B) and 3405(0 of the CVPIA,

for Project Water transferred by the Contractor shall be the Contractor's Rates, in

0)

cllange.

tlie Rates

26



537

538

539

540

541,

542

543

544

545

546

547

548

s49

550

551

552

553

554

555

556

557

g

t$erefore.

abcordance with the applicable Project ratesetting policy, ad.iusted upward or downward to reflect the

clranged costs, if any, incurred by the Contacting Officer in the delivery of the transferred Project

Water to the transferee's point of delivery. If the Contractor is receiving lower Rates and Charges

bbcause of inability to pay and is transfeming Project Water to another entity whose Rates and

Charges are not adjusted due to inability to pay, the Rates and Charges for transfened Project Water

shall not bg adjusted to reflect the Contractor's inability to pay.

(m) Pursuant to the Act of October2T,1986 (100 Stat.3050), the Cont'acting

fficer is authorized to adjust detenninations of ability to pay every five years.

N ON-INTEREST BEARING OPERATION AND MAINTENA}ICE DEFICITS

B. The Contractor and the Contractine Officer concur that. as of the effective date of this

Contract the Contractor has no non-interest bearing O&M deficits and shall have no flrther liability

SALES. TRANSFERS. OR EXCHANGES OF WATER

9. (a) The right to receive Project Water provided fol in this Contract may be soid,

tr]ansfened, or exchanged to others for reasonable and beneficial uses within the State of Catifornia if

such sale, transfer, or exchange is authorized by applicable Federal and State 1aws" and applicable

gfridelines or reguiations then in effect. No sale, transfer, or exchange of Project Water under this

Contrac.t may take place without the prior written approval of the Contracting Officer, except as

provided for in subdivision (b) of this Article, and no such sales, transfers, or exchanges shall be

approved absent all appropriate envirorunental documentation, including, but not limited to,

documents prepared pursuant to the NEPA and ESA. Such environrnental docrunentation should
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5s8

5s9

s60

561

s62

563

564

56s

566

567

s68

s69

570

571

572

> t J

574

s75

576

577

578

include, as appropriate, an analysis of groundwater impacts and economic and social efflects,

including environmental justice, of the proposed water transfers on both the transferor and transferee.

(b) In order to facilitate efficient water management by means of water transfers of

t. 
ttn. historically canied out arnong Project Contractors located within the same geographical area

artrd to allow the Contractor to participate in an accelerated water transfer program during the term of

this Conhact, the Contracting OfEcer shall prepare, as appropriate, all necessary enviromnental

dgcumentation, including, but not limited to, documents prepared pursuzurt to ttre NEPA and ESA,

alralyzing arurual transfers within such geographical areas and flre Contracting Officer shall determine

urhether sucli transf'ers comply with applicable law. Following the completion of the environmental

d6cumentation, such transfers addressed in such documentation sball be conducted with advance

notice to"the Contracting Officer, but shall not require prior written approval by the Contracting

Officer. Such environmental documentation and the Contracting Officer's compliance determination

shall be reviewed every five years and updated, as necessaly, prior to tle expiration of the then-

existing five-year perioci. A11 subsequent environmental documentation sirall inciude an alternative to

evaluate not less than the quantity of Project Water historically transferred within the sarne

, t

geographical arca.

(c) For a water.transfer to qualify under subdivision (b) of this A.rticle, such water

transfer must: (i) be for irrigation purposes for lands inigated within the previous tJl'ee years, for

M&Iuse,groundwaterrecirarge,gloundwaterbanking,orsimilargroundwateractivities,surface

raater storage, or fish and wildlife resources; not lead to land conversion; and be deiivered to

establisired cropland, wildlife refuges, groundwater basins, or M&I use; (ii) occur within a single

28



579

580

581

582

583

584

585

586

587

588

589

590

591

s92

593

594

s9s

s96

597

598

Vear; (iii) occur between a willing selier and a willing buyer; (iv) convey water through existing

f6cilities with no new constnrction or modifications to facilities and be between existing Project

Contractors and/ol the Contractol and the United States, Deparhnent of the Interior; and (v) comply

with all applicable Federal, State, and local or tribal laws and requirements imposed for protection of

tlile envilonment and Indian Tnrst Assets, as defined under Federal law.

APPLICATION OF PAYMENTS AND ADJUSTMENTS

10. (a) The amount of any overpayment by the Contractor of the Contractor's O&M,

cppital, and deficit (if any) obligations for the Year shall be applied first to any current liabilities of

the Contractor arising out of this Contract then due and payable, Overpayments of more than $1,000

sfrall be refunded at the Contractor's request. In lieu of a refund, any amount of such overpayment, at

the option of the Conhactor. may be credited against amounts to become due to the United States by

tlire Contractor. With respect to overpayment. such refirnd or adjusfinent shall constitute the sole

remedy of the Contractor or"anyone having or claiming to have the right to the use of any of the.

Froject Water supply provided for herein. All credits and refunds of overpaynnents shall be made

rtittrin 30 days of the Contracting Officer obtaining direction as to how to credit or refund such

dverpayment in response to the notice to the Contractor that it has furalized the accounts for the Year

in which the overpayrnent was made.

(b) All advances for miscellaneous costs incurred for worh requested by the

Qontractor pursuant to Articie 25 of this Contract shall be adjusted to reflect the actual costs when the

vyork has been completed. If the advances exceed the actual costs incured, the difference will be
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600

601

602

603

604

60s

606

607

608

609

610

611

612

613

614

615

616

617

618

619

refimded to the Contlactor. If the actual costs excebd the Contractor's advances, the Contractor wili

tie billed for the additional costs pursuant to Arlicle 25 of this Contract.

TEMPORARY REDUCTIONS--RETURN FLOWS

1 1. (a) Subject to: (i) the authorized purposes and priorities of the Project and the

requirements of Federal law, and (ii) the obligations of tire United States under existing contracts, or

rBnewals thereol providing for water deliveries from the Ploject, tire Contracting Offrcer shall make

all reasonable effbrts to optimize Project Water deliveries to the Contractor as provided in this

Contract.

(b) The Contracting Officer or Operating Non-Federal Entity(ies) may temporarily

{iscontinue or reduce the quantity of Water Delivered to the Contractor as herein provided for the

flurposes of investigation, inspection, maintenance, repair, or replacement of any of the Project

fhcitities ol any part tliereof necessary for the delivery of Project Water to the Contractor, but so far as

feasible the Contracting Officer or Operating Non-Federal Entity(ies) witl give the Contractor due

notice in advance of such temporary discontinuance or reduction. except in case of emergency, in

which cas€ no notice need be given; Provicled, That the United States shall use its best gfforts to avoid

any discontinuance or reduction in such service. Upon resumption of service after such reduction or

' 
discontinuance, and if requested by the Contractor, the United States will, if possible, deliver the

quantity of Proiect Water which would have been delivered hereunder in the absence of sr-rch

discontinuance or reduction.

(c) The United States reselves the right to all seepage and retum flow water

Water Delivered to the Contractor hereurder which escapes or is discharged beyond the
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Qonfiactor's Service Area;Provided, That this shall not be consfiued.as claiming for the United .states

arry right to seepage or retum flow being put to reasonable and beneficial use pursu€utt tothis

Contract within the Contractor's Sewice Area by the Contractor or those claiming by, through, or

under the Contractor.

CONSTRAINTS ON THE AVAILABILITY OF WATER

12. (a) In its operation of the Project, the Contracting Officer will use all reasonabie

rneans to guard against a Condition of Shortage in the quantity of water to be made available to the

Contractor pu$uant to this Contract. In the event the Contracting Officer determines that a Conditiori

of Shortage appears probable, the Contracting Officer will notify the Contractor of said detemiination

aF soon as practicable.

(b) If there is a Condition of Shortage because of errors in physical operations of

the Project. drought. othel physical causes beyond the control of the Contracting Officer or actions

taken by the Contracting Officer to meet legal obiigations flien, except as provided in subdivision (a)

lf erdcte 18 of this Contracg no liability sirall accrue against the United States or any of its offrcers,

algents, or employees for any damage, direct or indirect, arising therefrom.

(c) In any Year in which there may occrr a Condition of Shortage fbr any of the

rcasons specified in subdivision (b) of this Article, and subject to subdivision (d) of this Article, the

Oontracting Officer will fust allocate the available Project Water consistent with the Central Valley

Sroject M&l Water Shortage in its form applicable under Article l2(c) of water service contracts in

effect on the date of this contract which provide water service from Delta Division Facilities for

determining the amount of Project Water Available for delivery to the Pro.iect Contraclors" Subject to
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lire foregoing allocation, in any year in which there may occur a Condition of Shortage, the

pontracting Officer shall then apportion Project Water among the Contractor and others entitled to

Nroject Water fi'om Delta Division Faciiities under long-term watalr service or repayment contracts (or

fenewals theleof or binding commitnents therefore) in force on February 28,20A5, as follows:

(1) The Confracting Officer shail make an initial and subsequent

fletermination as necessary of the total quantity of Pr;oject Water estirnated to be scheduled or actually

$cheduled under subdivision (b) of Article 4 of this Contract and uniler all other interim renewal,

fong+erm water service or repaynent contracts then in force for the delivery of Project Water by the

United States frorn Delta Division Faciiities during the relevant Year, the quantity so determined

L

peing hereinafter referred to as the scheduled total;

(2) A determination shall be.rnade of the total quantity of Project Water

ihat is availabie for meeting the scheduled total. the quantity so determined being hereinafter referred

fo as the available supply;

(3) The total quantity of Project Water estimated to be scheduled or

pcnraliy scheduled by the Contractor during the relevant Year, under subdivision (b) of Article 4

hereof, shall be divided by the scheduled total, thb quotient thus obtained being hereinafter referred to

as the Contractor's proportionate share; and

(4) The available supply shall be multiplied by the Contractor's

proportionate share and the result shall be the quantity of Project Water made available by the

United States to the Contractor for the relevant Year in accordance with the schedule developed by

lhe Contracting Officer under subdivision (c) (l) of this Arlicle 12, but in no event shall such amount
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exceed'the Contract Total. In the evont the Contracting Officer subsequently detennines that the

pontracting Officel can inclease or needs to decrease the available supply for delivery from Delta

pivision Facilities to interim renewal, long-term water service, and repayment contractors dming the

{elevant Year, such add.itions or reductions to tire available supply shall be apportioned consistent

Jvith subparagraphs (1) through (4), inclusive.

(d) By entering into this Contrac! the Contlactor does not waive any legalrights or

lemedies it may have to file or participate in any administrative or judicial proceeding contesting

(i) ttre sufficiency of the Central Valiey Project M&l Water Shortage Policy; (ii) the substance of such

{ policy (iii) the applicability of such a policy; or (iv) the manner in which such policy is

{-plemeted in order to allocate Project Water between municipal and industrial and inigation

$uqpot.t; Provided, That the Contractor has corunenced any suchjudicial challenge or any

+dministrative procedures necessary to institute any judicial chalienge within six months of the policy

becoming final. By agreeing to the foregoing, the Contracting Ofiicer does not waive any legal

defenses or rernedies that it rnay have to assert in such a proceeding. Nothing contained herein sirall

be interpreted to validate or invalidate the Central Valley Project M&I Water Shortage Policy.

(e) Omitted.

LINAVOIDABLE GROI]NDWATER PERCOLATION

13. To the extent applicable, the Contractor shall not be deerned to have deliv€red

trnigation Water to Excess Lands or Inetrigible Lands within the meaning of this Conhact if such lands

dre irrigated wiflr groundwater that reaches the underground sfi'ata as an unavoidable result of the

delivery of Irigation Water by the Contractor to Eligible Lands.

a a
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RULES AND REGULATIONS

14. The parties agrce that the delivery of Irrigation Water or use of Federal facilities
pursuant to this Contract is subject to Federal Reclamation laq inciuding but not limited to, the
Reolarnation Reform Act of 1982 (43 U.S.C.390aa et seq.), as amended and supplemented, and the
rules and reguiations promulgated by the Secretary of the Interior under Federal Reclamation law.

WATER AND AIR POLLUTION CONTROL

15. The Contractor, in canying out this Contract, shall comply with all applicable water
and ail pollution laws and regulations of the United States and the State of Califomi4 and shall
cbtain all required permits or licenses from the appropriate Federal, State, or iocal authorities.

OUALITY OF WATER

16. (a) Project facilities used to deliver Project Water to the Contractor pursuant to

fhis Confact shall be operated and maintained to enable the United States to deliver Project Water to

fhe Contractor in accordance with the water quality standards specified in subsection 2(b) of the Act

[f eugust 26, lg37 (50 Stat. 865), as added by Section I 01 of the Act of Octob er 27 , 1986

[100 Stat. 3050) or other existing Federal laws. The United States is undei no obligation to constnrct

or furnish water tredtment facilities to maintain or to improve the quality of Water Delivered to the

fontractor 
pursuant to this Contract. The United States does not warant the quality of Water

pelivered to the Contractor pursuant to this Contract.

I (b) The O&M of Project facilities sirall be performed in such manner as is

practicable to maintain the quality of raw water made available through such facilities at the highest

level reasonably attainable as deterrnined by the Contracting Officer. The Conlractor shall be

pesporlsible for cornpliance with all State and Federal water quality standards applicabie to surface

and subsurface agricultural drainage discharges generated through the use ofFederal or Contractor

facilities or Proiect Water provided bv the Contractor within the Contractor's Service Area.
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(c) The Contracting Officer shall notifu the Contractor in writing when drainage

service becomes available. Thereafter. flre Contracting Officer shall provide drainage seruice to the

rContractor at rates established putsuant to the then-existing ratbsetting policy for Irrigation Water;

Provided, That such ratesetting policy shall be amended, modified, or superseded only through the

process described in subdivision (a) of Article 7 of flris Contract.

WATER ACOLIIRED BY TI{E CONTRACTOR
OTHER TI-IAN FROM TI{E UNITED STATES

I7 . (a) Water or water rights now owned or hereafter acquired by the Contractor other

than from the United States and irrigation Water flunished pursuant to the terms of this Contract may

be siinultaneously transported fluough tire same dishibution facilities of the Contractor subject to the

following: (i) if the facilities utilized for commingling irrigation Water and non-Project water ware

constructed without funds made avaiiable p-ursuant to Federal Reclamation law, the provisions of

Federal Reclamation law will be applicable only to the Landholders of lands which receive Irrigation

' Water; (ii) the eligibility of land to receive Irrigation'Water must be established through the

icertification requirernents as specified in the Acreage Limitation Rules and Regulations (43 CFR

lPat azQi(iii) tire water requirements of Eligible Lands within the Conh'actor's Service Area can be

established and the quantity of lrrigation Water to be utilized is less than or equal to the quantity

necessary to irigate such Eligible Lands; and (iv) if the facilities utilized for commingling hrigation

Water and non-Project watel are/were constructed witir funds made available pursuant to Federai

Reclarnation law, the non-Project water will be subject to the acreage limitation provisions of Federal

Reclamation law, unless the Contractor pays to the United States the incremental fee described in

43 CFR 426.15. In determining the furcremental fee, the Contracting Officer will calculate annually
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the cost to the Federal Government, including interest, of storing or delivering non-Project water,

which for purposes of this Contract shail be detennined as follows: The quotient shall be the unpaid

distribution system costs divided by the total irrigable acreage within the Contractor's Service Area.

The incremental fee per acre is the mathematical result of such quotient tirnes the interest rate

detennined using Section 202 (3)of the Act of October 12. 1982 (96 Stat. 1263). Such incremental

fee will be cirarged to each acre of excess or full cost land within the Contractor's Service Area that

receives non-Project water through Federally financed or constructed facilities. The incremental fee

calculation rnethodology will continue during the term of this Conffact absent flre promuigation of a

oonfary Reclamation-wide rule, regulation. or policy adopted after the Contractor has been afforded

the opportunity to review and comment on the proposed rule, regulation, or policy. If such ruie,

regulation, or policy is adopted it shall supersede this provision.

(b) Water or water rights now owned or hereafter acquired by the Contictor, other

than from the United States may be stored, conveyed and/or diverted" through Project facilities,

$ubject to the completion of appropriate environmental documentation, with the approval of the

pontracting Offrcer and the execution of airy cona'act determined by the Contracting Offrcer to be

{recessary, consistent witir the following provisions:

/ l i l F l - ^  f r ^ - a .(1) Tire Contmctor may introduce non-Froject virater into Project facilities

{nd deliver said water to lands within the Contractor's Service Area, including Ineligible Lands,

Sub.ject to payment to the United States and/or to any applicable Operating Non-Federal Eatity of an'

appropliate rate as detennined by the applicable Project ratesetting policy. the RRA, and the Project
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tuse power policy, if such Project use power policy is applicable, each as amended, modified, or

superseded frorn time to time.

(2) Delivery of such non-Project water in and through Project facilities\ - l  * - - * c r - -  -  - - J - - -

shall only be allowed to tire extent such deliveries do not: (i) intgrfere with other Project purposes as

d'etermined by the Contracting Officer; (ii) reduce the quantiry or quality of water available to oflier

Project Contlactors; (iii) interfere with the delivery of contractual water entitlements to any other

Proiect Contractors; or (iv) interfere with the physical maintenance of the Project facilities.

(3) Neither the United States nor the Operating Non-Federal Entity(ies)

$iratt Ue responsible for contol, care or distribution of the non-Project water before it is inroduced

into or after it is delivered from the Project facilities. The Contractor hereby releases and agrees to

{efend and indernnify the United States and the Operating Non-Federal Entity(ies), and their

respective officers, agents, and employees, fi'om any claim for darnage to persons or properfy, direct

0r indirect, resulting from the act(s) of the Contractor, its officers, employees, agents, or assigns, in

(i) extracting or diverling non-Project water ftom any source, or (ii) diverting such non-Project w'ater

into Proj ect facilities.

(4) Diversion of such non-Project water into Project fucilities shall be

oonsistent with alt applicable laws, and if involving groundwater, consistent with any applicable

groundwater management plan for the area frorn which it was extracted.

(5) After Project purposes are met, as determined by the Contracting

Officer, the United States and Project Contractors entitled to Project Water from Delta Division

Facilities shall share priority to utilize the remaining capacity of the facilities decialed to be available
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bV the Contracting Ol'ficer for conveyance and transportation of non-Project water prior to any such

femaininS 
capacity being made available to non-Project contractors. OtherProject Contractols shall

hu,r" u second priority to any remaining capaeityof facilities declared to be available by the

Contracting Officer for conveyance and transportation of non-Project water prior to any such

remaining capacity being made available to non-Project contractors.

OPINIONS AND DETERMINATIONS

18. (a) Where the terms of this Contract provide for actions to be based upon the

or detennination of either party to this Contract, said terms shall not be consh'ued as

permitting sucir action to be predicated upon arbitrary, capricious, or Llnreasonable opinions or

peterminations. Both parties, notwithstanding any other provisions of this Contract, expressly reserve

ihe right to seel< relief from and appropriate adjustment for any such arbitrary, capricious" or

i:ru'easonable opinion or d.etermiiration. Eacir opini'on or determination by either parf,v shall be

provided in a timely manner. Nothing in this subdivision (a) of this Article is intended to or shall

affect or alter tire standard ofjudicial review applicable under Federal law to any opinion or

peteimination implernenting a specific provision of Federal law embodied in statute or regulation.

(b) The Contracting Officer shall have the right to make detenninations necessary

po administer tiris Contraci that are consistent with the provisions of this Contract, the laws of the

United States and of the State of California, and the rules and regulations promulgated by the

Secretary of the interior. Such determinations shall be made in consultation with the Contractor to

the extent reasonably practicable.
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COORDINATION AND COOPERATION

i 
tn. (a) In order to further their rnutual goals and objectives, the Contracting Officer

pnd the Contractor shall communicate, coordinate, and cooperate with each other; and with other

affected Project Contractors, in order to improve the operation and management of the Project. The

0ommunication, cooldination, and cooperation regarding operations and management shall include,

but not be limited to, any action which will or may materially'affect the quantity or qualify of Project

lffater supply, the allocation of Project Water supply, and Projbct financial matters inciuding, but not

limited to, budget issues. The corrununication, coordination, and cooperation plovided for hereunder

shall extend to all provisions of tliis Contract. Each parry shall retain exclusive decision making

nthority for all actions. opinions, and d.eterminations to be made by the respecfive party,

(b) Witliin 120 days following the effective date of this Confiact. the Contactor"

other affected Project Conffactors, and the Contracting Officer shall anange to meet witii interested

froiect Contractors to develop a mutually agreeable, written Project-wide process, which may be

arnended as necessary separate and apart from this Contract. The goal of this process shall be to

provide, to the extent practicable. the means of mutual communication and interaction regarding

significant decisions conc6ming Project operation and management on a reai-time basis.

(c) h ligtrrt of the factors referred to in subdivision (b) of Article 3 of this Contract.

is the intent of the Secretary to improve water supply reliability. To carry out this intent:

(1) The Contlacting Officer will, at the request of the Contractor, assist in
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Contracting Offrcer will, as appropriate, seek authorizations for implementation of partnerships to

mprove water supply, water quality, and reliability.

(2) The Seuetary will, as appropriate, pursue progrzm and project

mplementation and authorization in coordination with Project Contractors to improve the water

supply, water quality, and reliability of the Project for all Project purposes.

(3) The Secretary will coordinate with Project Contractors and the State of

Califumia to seek imploved water resource manasement.

(4) The Seuetary will coordinate actions of agencies within the

Department of the lnterior that may impact the availability of water for Project purposes.

(5) The Contracting Offrcer shall periodically, but not less than annually,

hold division level meetings to discuss Project operations, division level water management activities,

(d) Without limiting the contractual obiigations of the Contracting Officer under

{he other Articles of this Contract, nothing in this Article shall be construed to limit or constrain the

Contracting Officer's ability to communicate, coordinate, and cooperate with the Contractor or other

interested stakeholders or to make decisions in a timely fashion as needed to protect health safefy, or

$he physical integrity of structurcs or facilities.

CHARGES FOR DELINOUENT PAYVIENTS

ZA. (a) The Contractor shall be subject to interest, administrative and penalty charges
0n delinquent installments or payments. Wren a payment is not received by the due date, the
Contractor shall pay an interest charge for each day the payment is delinquent beyond the due date.
lVhen a payment becomes 60 days delinquent, the Contractor shalt pay an administrative charge to
Oovqr additional costs of billing and processing tire delinqr-rent payrnent. When a paynent is
delinquent 90 days or more, the Contractor shall pay an additional penalty charge of six percent per

4A



834
83s

ylear for each day tire payment is delinquent beyond the due date. Further, the Contractor shall pay
ahry fees incurred for debt collection services associated with a delinquent payment.

(b) The interest charge rate shall be the greater of the rate prescribed quarterly in
tlre Federal Register by the Departrnent of the Treasury for application to overdue payments, or the
ihterest mte of one-half of one percent per month prescribed by Section 6 of the Reclamation Project
Act of 1939 (Public Law 76-260). The'interest charge rate shall be detennined as of the due date and
remain fixed for the duration of the delinquent period.

(e) When a partial pa,vment on a delinquent account is received, the amount
sliall be applied, first to the penalty, second to the administrative charges, third to the
interest, and finally to the overdue payrnent.

EOJAL OPPORTTTNITY

21. During the performance of this Contracl the Contractor agrees as follows:

(a) itre Contractor will not discriminate against any employee or appiicanl for
Ioyment becatrse of race, color, religion, sex, or national origin. The Contractor will take

alffirmative action to ensure that applicants are empioyed, and that ernployees are treated during
o:rploprent, without regard to their race, color, religion, sex, or national origin. Such action shall
irrclude, but not be limited to, the following: Employment, upgrading. demotion, ortransfor;
rpcruitrnent or recruitment advertising; layoffor termination, rates of payment or other forms of
conrpensation; and selection for training, including apprenticeship. Tire Contractor agrees to post in
cpnspicuous places, availabie to employees and applicants for employrnenl notices to be provided by
the Contracting Offrcer setting forth the provisions of this nondiscrimination clause.

(b) The Conn'actor wili. in all solicitations or advertisernents for employees placed
!y or on behalf of the Contractor, state that all qualified applicants will receive consideration for
erraployment without discrirninatiori because of race, color, religion, sex, or national origin.

(c) The Contractor will send to each labor union or representative of workers with
vyhich it has a collective bargaining agreement or oflrer conu'dct or understanding, a notice, to be
provided by the Contracting Officer, advising the said labor union or workers'representative of the
Qontractor's commitrnents under Section 202 of Executive Order 11246 of September24,1965, and
sfrrall post copies of the notice in conspicnous piaces available to employees and applicants for
epnployment

(d) The Contractor will comply with all provisions of Executive Order
No. 1 1246 of September 24,1965, as amended, and of the rules, regulations, and relevant orders of
tfre Secretary of Labor.
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(e) The Contractor will fumish ail information and reports required by said
pmended Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to its books, records, and accounts by the Contracting Officer
pnd the Secretary of Labor for purposes of investigation to ascertain cornpliance with such rules,
fegulations, and orders.

872 (f) In the event of the Contractor's noncompliance wilh the nondiscrimination
873 plauses of this Contract or with any of the said rules, regulations, or orders, this Contract may be
874 panceled, terminated, or suspended, in whole or.in part, and the Confiactor may be declared ineligible
875 for 1'urther Government contracts in accordance with procedures authorized in said amended
876 i'r.xecutive Order, and such other sanctions may be imposed and remedies invoked as provided in said
877 F'xecutive Order, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided
878 by iaw.
879 (g) The Contractor will include the provisions of paragraphs (a) through (g) in
880 bvery subcontract or purchase order untress exempted by the n1les, regulations, or orders of the
88i Secretary of Labor issued pmsuant to Section 204 of said amended Executive Order, so that such
882 provisions wiil be binding upon each subcontractor or vendor. The Contractor will take such action
883 frith respect to any subcontract or purchase order as may be directed.by the Secretary of l^abor as a
884 fneans of enforcing such provisions, including sanctions for noncompliance: Provided. however,
885 Fhat in the event the Contractor becomes involved in, or is threatened wittr,litigation with a
886 subcontractor or vendor as a result of such direction, the Contractor may request the United States to
887 enter into such litigation to protect the interests of the United States.
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GENERAL OB LI GATION.-BENEFITS CONDINONED UPON PAYMENT

22. (a) The obiigation of the Contractor to pay the United States as provided in this
Contract is a general obligation of the Contractor notwithstanding the m.arurer in which the obligation
hray be distributed among the Contractor's wateL users and notwithstanding the default of individual
fvater users in their obligations to the Contractor.

893 (b) The payment of,charges becoming due hereunder is a condition precedent to
894 teceiving benefits under this Contract. The United States shalllot make water available to the
895 Contractor through Project facilities during any period in wirich the Contractor may be in arrears in
896 the advance payment of water rates due the United States. The Contractor shall not furnish water
897 fnade availablepursuant to this Contract for lands or parties which are in arrears in the advance
898 payment of water rates levied or established by the Contractor.

899 (c) With respect to subdivision (b) of this Article, the Conftactor shall have no

bbligation to require advance payment for water rates which it levies.900

/l',



901 COMPLIANCE WITH CWJL RIGHTS LAWS AND REGULATIONS

23. (a) The Contractor shall comply with Title VI of the Civil Rights Act of 1964
(F2 U.S.C. 2000d), Section 504 of the Rehabilirarion Act af 1975 (P.L. 93-1 72, as ampnded), the Age

$iscrimination Act of 1975 (42 U.S.C. 6101, et seq.) and any other applicable civil rights laws, as
r,{ell as with their respective implementing regulations and guidelines imposed by the'U.S.
Departrnent of the Interior and/or Bweau of Reciamation.

(b) These statutes lequile that no pemon in the United States shali, on the grounds
olf race, colot, national origin, handicap, or age. be excluded from participation in, be denied the
henefits of, or be otherwise subjected to discrirnination under any progrcm or activity receiving
furancial assistance from the Bweau of Reclamation. By executing this Contract, the Contractor
agrees to immediately take any measures necessary to implement this obligation, including permitting
dfficials of the United States to inspect premises, programs, and documents.

(c) The Contractor makes this agreement in consideration of and for the purpose of
oibtaining any and all Federal grants, loans, contracts, properfy discorurts, or other Federal financial
assistance extended after the date hereof to the Contnactor by tlie Bureau of Reclamation, including
i4rstalhnent payments after such date on account of arrangements for Federal financial assistance
vVhich were atriproved before such date. The Contractor recognizes and agrees that such Federal
apsistance will be'extended in reliance on the repregentations and agreements made in this Ar[icle,
alrd that the United States reserves the right to seek judicial enforcement thereof.

PRIVACY ACT COMPLIANCE

24. (a) The Contractor shall comply with the Privacy Act of 1974 (5 U.S.C. 552a) (the
dct) and the Department of the Interior mles and regulations under the Act (43 CER 2.45 et seq.) in
rt'raintaining Landholder acreage cefiification and reporting records, required to be submittedto the
Contractor for compliance with sections 206 and 228 of the Reclamation Reform Act of 1,982 (96
Stat. 1266), and ptusuant to 43 CFR 426.18.

(b) With respect to the application and administration of the criminal penalty
pfovisions of the Act (5 U.S.C. 552a(i))" the Contractor and the Contractor's employees responsible
for maintaining the certification and reporting records referenced in (a) above are considered to be
einployees of the Department of the Interior. See 5 U.S.C. 552a(m).

(c) The Contracting Officer or a designated representative shall provide the
Contractor with current copies of tire Interior Departrnent Privacy Act regulations and the Bureau of
$eclamation Federal Register Privacy Act System of Records Notice (Acreage Limitation-Interior,
Reclamation-31) which govern the maintenance, safeguarding, and disclosure of information
contained in the Landholder's ceftification and reporting records.
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(d) The Contracting Officer shall designate a full-time employee of the Bureau of
Reclamation to be the System Manager who shall be responsible for making decisions on denials

4ursuant to 43 CFR 2.61 and2.64 arnendment requests prusuant to 43 CFR 2.72. The Contractor is

{uthorized to grant requests by individuals for access to their own records.

(e) The Contractor shall forward promptly to the System Manager each proposed
denial of access under 43 CFR 2.64; and each request fol amendment of records ffled under
43 CFR 2.7I;notlfy the requester accordingly of such referal; and provide the System Manager with
i[rformation and records necessar] to prepare an appropriate response to the requester. These
r]equirements do not appiy to individuals seeking access to their own certification and reporting forms
filed with the Contractor pursuant to 43 CFR 426.18, unless the requester elects to cite the Privacy
Act as a basis for the request.

CONTRACTOR TO. PAY CERTAIN MI S CELLANEOUS C O STS

I ZS. In addition to all other payments to be made by flre Contractor pwsuant to this

onkact, the Contractor shall pay to the United States, within 60 days after receipt of a bill and

etailed statement submitted by the Conhacting Officer to the Contractor for such specific items of

irect cost incurred by the United States for work requested by the Contractor associated with this

ontract plus indirect costs in accordance wiflr applicable Bureau of Reclamation policies and

WATER CONSERVATION

26. (a) , Prior to the delivery of water provided from or conveyed through Federally

0onstructed or Federally financed facilities pursuant to this Contract, the Contraetor shall be

iinplementing an effective water conservation and effrciency program based on tle Contractor's water

{onservation plan that has been determined by the Contracting Officer to meet the conservation and

dfficiency criteria for evaiuating water conservation plans established under Federal law. The water
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ponservation and efiiciency progrzun shall contain definite water conservation objectives, appropriate

economically feasible water conservation measures, and time schedules for meeting those objectives.

bontinued Project Water delivery pursuant to this Contract shall be contingent upon the Contractor's

pontinued implementation of such water conservation program. In the event the Contractor's water

bonservation plan or any revised water conservation plari completed pursuant to subdivision (d) of

flris Article 26have not yet been determined b.v the Contracting Officer to meet such criteri4 due to

pircumstances which the Contracting Officer determines are beyond the control of the Contractor,

water deliveries shall be made under this Contract so long as the Contractor diligently works with the

Contracting Officer to obtain such determination at the earliest practicable date, and thereafter the

fontraetor immed"iately begins implementing its water conservation and efficiency program in

pccordance with flre tirne schedules therein.

(b) Should the amormt of M&I Water delivered pursuant to subdivision (a) of

Article 3 of this Contract equal or exceed 2,000 acre-feet per Year, the Contractor shall inplement the

Best Managetnent Practices identified by the time frames issued by the California Urbal Water

ponservation Council for such M&I Water unless any such practice is determined by the Contracting

bffi"et to be inappropriate for the Confractor.'

(c) The Contractor shall subrnit to the Contracting Officer a report on the statlls of

Its implementation of the Water conservation plan on the reporting dates specified in the then-existing

ponservation and efficiencv criteria established under Federal law.

(d) At {ive-year interals, the Contractor shall revise its water conservation plan to

reflect the then-current conservation aud efficiency criteria for evaluating water conservation plans
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ostablished under Federal law and submit such revised water managsment plan to the Contracting

Qfficer for review and evaluation. Tire Contracting Officer will then determine if the water

oonserryation plan meets Reclarnation's then-cun'ent conservation and efficieircy criteria for

ovaluating water conservation plans established under Federal law.

(e) If the Contractor is engagecl in direct groundwater recharge, zuch activity shall

be described in the Contractor's water conservation plan.

EXISTING OR ACOUIRED WATER OR WATER RIGHTS

27. Except as specifically provided in Article 17 of tiris Contract, dre provisions of this

Qontract shall not be applicable to or affect non-Project Water or water rights now owned or hereafter

dcquired by the Contractor or any user of such water within the Contractor's Service Area. Any such

wqter shall not be considered Project Water under this Contrzct. In addition, this Contract shall not
' 
be constnred as limiting or curtaiiing any rights which tire Contractor or any water user within the

Contactor's Service Area acquires or has available under any other contract pursutilrt to Federal

Reclamation law.

OPERATION AND MAINTENANCE BY
SAN LI.[S & DELTA-MENDOTA WATER AUTHORITY

28. (a) The O&M of a portion of the Project facilities which serve the Contractor, and

r]esponsibilrty for funding a portion of the costs of such O&M, have been transferred to the San Luis

ft Delta-Mendota Water Authority, an Operating Non-Federal Entlty by separate agreement (8-07-20-

X0354) between the United States and Operating Non-Federal Entity San Luis & Delta-Mendota

Water Authority. That separate agreement shall not interfere with or afFect the rights or obligations of

tfue Contractor or the United States hereunder.
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(b) The Contracting Offrcer has previously notified the Contractor in wrifing that

the O&M of a portion of the Project facilities which serve the Contractor has been transf€ned to

iOperating Non-Federal Entity San Luis & Delta-Mendota'Water Authority, and therefore, the

Contmctor shall pay directly to Operating Non-Federal Entity San Luis & Delta-Menclota Water

Authority, or to any successor approved by the Contracting Officer urder,the terms and conditions of

ithe separate agreement between the United States and Operating Non-Federal Entity San Luis &

Delta-Mendota Water Authority, described in subdivision (a) of this Article, all rates, charges, or'

assessments of any lcind. including any assessment for reserue funds, which Operating Non-Federal

Entity San Luis & Delta-Mbndota Water Authority, or such successor determines, sets, or establishes

ifor the O&M of the portion of the Project facilities opercted and maintained by Operating

Non-Federal Entity San Luis & Delta-Mendota Water Authority, or such successor. Such direct

payments to Operating Non-Federal Entity San Luis & Deita-Mendota Water Authority, or sucir

puccessor shall not relieve the Contractor of its obiigation to pay directly to the United States the

pontractor's share of the Project Rates and. Charges except to the extent the Operating Non-Federal

Entity collects payments on behaif of the United States in accordance with subdivision (a) of this

Anicle.

(c) For so long as the O&M of any portion of the Project facilities saving the

is performed by Operating Non-Federal Entity San Luis & Delta-Mendota Water

uthority, or any successor thereto" the Contracting Offrcer shall adjust those components of the

for Water Delivered under this Conh'act lepresenting the cost associated with the activity being
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performed by Operating Non,-Federal Entiry San Luis & Delta-Mendota Water Authoritlz, or its

successor.

(d) In the event the O&M of the Project faciiities operated and maintained by

Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority is re-assumed by the

United States during the term of this Contract, the Contacting Officer shall so notify the Contractor,

in'writing, and present to the Contractor a revised Exhibit "B" wirich shall incLude the portion of the

Rates to be paid by the Contractor for Project Water under this Contract representing th€ O&M costs

bf the portion of such Project facilities which have been re-asstuned. The Contractor shall, thereafter,

in the absence of wriuen notification from the Contracting Officer to the contrary, pay the Rates and

pharges specified in.the revised Exhibit *8" directly to the United States in compliance with Article 7

of this Contract.

OPERATION AND MAiNTENANCE BY
CALIFORNIA DEPARTMENT OF WATER RESOURCES

28.1 (a) The O&M of aportion of the Project faciiities which serve the Contractor, and

leqponsibility for funding a porlion of the costs of such O&M,.have been transf,ened to the California

pep4rlment of Water Resoruces, an Operating Non-Federal Entity by a separate agreement (14-06-

f0A-9755) 
between the United States and Operating Non-Federal Entity California Department of

.Water Resources. T$s separate agleement shall not interfere with or affect the rights or obligations

of the Confactor or the United States hereunder.

(b) The Contracting Officer has previously notified the Contractor in writing thal

{he O&M of a portion of the Project fbcilities which serve the Contractor has been transferred to

bperati.ng Non-Federal Entity California Departrnent of Water Resources, and the Contractor shall
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pay directly to Operating Non-Federal Enttty San Luis and Delta-Mendota Water Authority, or to any

$uccessor approved by the Conhacting Officer under the terms and conditions of the separate

dgleement between the United States and Operating Non-Federal Entity San Luis and Delca-Mendota

Water Authority, described in subdivision (a) of Anicie 28 of this Contract, all rates, charges, or

qssessments of any lcind, including any assessment for reserve funds, which Operating Non-Federal

Fntity California,Department of Water Resources, or such successor determines, sets, or establishes

for the O&M conveyance and conveyance pumping portion of the Project facilities operated and

rfraintained by Operating Non-Federal Entity California Department of Water Resources, or:such

successor. Such direct payments to Operating Non-Federal Entity San Luis and Delta-Mendota Water

,{.uthonty" or such successor shall not relieve the Contractor of its obtigation to pay direetiy to tle

pnited States the Contractor's share offlre Project Rates and Charges except to the extent the

Opelating Non-Federal Entity San Luis and Delta-Mendota Water Authority collects paymenis on

behalf of the United States in accordanee wjth the separate agreement identified in subdivision (a) of

,A.rticle 28 of this Contract.

i (c) For so long as the O&M of any portion of the Project faciiifies serving the

Contraclor isperformed by Operating Non-Federal Entity California Departrnent of Waler R.esources,

or any successor thereto, the Contracting Officer shall adjust those components of the Rates for Water

Delivered under this Contract representing the cost associated with the activity being performed by

Operating Non-Federal Entity Califomia Department of Water Resources, or its successor.

(d) In the event tire O&M of the Project facilities operated and maintained by

Operating Non-Federal Entity California Deparhnent of Water Resources is re-assumed by the
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Uniea States during thq term of this Contract, the.Contracting Officer shall so notify the Contractor,

in writing, and present to the Contractor a revised Exiribit "8" which shall inciude the portion of the

fates and Charges, to be paid by the Contractor for Project Water under this Contract representing the

baU costs of the portion of such Project facilities which have been re-assumed. The Contactor

$hall, thereafter, fur the absence of written notification from the Contracting Officer to the contraty,

fay the Rates and Charges specified in the revised Exhibit 'oB" directly to the United States in

qompliance with Article 7 of this Conuact.

PI"]MPING PLANTS. POWER FOR PUMPING PLANTS. AND TRANSFER
OF OPERATION AND MAINTENANCE TO THE CONTRACTOR

28.2. (a) The United States shall furnish and install pumping plants and fi:rnish the

4mount of Froject power the Contacting Offrcer determines is necessary to deliver Project Water to

lhe Contractor from the Delta-Mendota and San Luis Canals at th9 poin(s) of deiivery identified

{ursuant 
to subdivision (a) of Article 5rat heads and elevations sufficient to inigate by gravity the

dreas within the Conkactor's Service'Area below 700 feet mean sea level elevation.

{* "*p"*e, 
furnish and install pumping facilities. and related electrical equipment,.to enable it to

{ivert and deliver Project Wate. frorn the Delta-Mendota and San Luis Canals before the

United States fumishes and installs all the pumping plants referred to in subdivision (a) of this

Article. The United States shall fumish tire arnount of Pr.oject power needed to operate such pumping

facilities; Provided. That tiie Contractor maintains an agreelnent with an entity to convey such power

to such facilifies, and the Contractor agrces to pay any and all charges assessed by that entrty for such

servlce.
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(c) The frrmishing ofpowel by the United States shall be in conformance with

$Rerating criteria, rules, zurd regrilations, including the project use power policy, established by the

Contracting Offrcer; Provided, That any sucli operdting criteria, rules, and reguiations, including the

poject use power policy, established by the Contracting Officer shall not excuse the United States

from its obligation under subdivision (a) of this Article. Such operating criteri4 rules, and

regulations shall be developed in'cooperation with *re Contractor and shall be based on acceptable

ilrigation management practices and the power generation capacrty available to the United States for

the furnishing of Project water to flre Contractor.

] 
,0, The Contractor hereby agrees to operate anclrnaintain, at its own expense, all

gfthe pumping facilities described in subdivisions (a) and (b) of this Article in such a manner that

they remain in good and efficient condition; Provided, That the United States shall finance flre costs

qf all rnajor replacements that the Contracting Officer determinesare needed.

(e) The Contracting'Officer or his representative shall at all times har,re access to

may inspect and investigate the pumping facilities for the putpose of ascertaining if they are

kept in safe and proper operating condition.

(0 ' No change in any of the primping facilities, which in the opinion of the

pontractirlg Officer is substantial, shall be rnade by the Contractor without first obtaining the wrifien

Oonsent of the Contracting Officer. The Contractor promptly shall make any and all repairs and

replacements to the pumping facilities which in the opinion ofthe Contracting Officer are:necessary.

Irr the event the Contractor rieglects or fails to make such repairs and replacernents or in the event of

operation by the United States of the pumping facilities pursuant to subdivision (g) of this Article, the
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i;*t.A States may cause the repairs and replacements to be made and the cost thereof, as determined

fry the Contracting Officer, shall be paid by the Contractor to tire United States upon notice of the

fayment due but not later than April 1 of the yearfollowing tirat during which such work was

qompleted.

(g) In the event the Contracting Officer determines that the Contractor has not

proper{y cared for, operated, and maintained said pumping facilities or has failed to compiy with any

$f the provisions of this Article, then at the election of the Contracting Officer the United States may

4ake over fi'om the Contractor the care and O&M of the purnping faciiities by giving writien notice to

the Contractor of such election and the,effective date thereof. Thereafter during the period of .

gperation by the United States the Contractor shall pay to the United States in advance of the use of

$uch pumping facilities flre Contractor's share of flre cost of O&M thereof and replacements

therefore. as fixed in notices from the Contracting Officer. in the event such advances are inadequate

do properly care fbr, operate, and maintain the pumping faciiities to the end of any year, the

Contracting Officer may give written notice of a supplementat O&M charge and the Contractor shall

pay such amount on or before the date specified in said notice. Arry arnount of such advances

remaining unexpended or unobligated, at the option of the Contractor, either shall be refunded or

Credited upon amounts to become due to the United States from the Contractor under the provisions

of this Contract in subsequent years. The purnping facilities so taken back by the United States may

be returned to the Contractor upon tire furnishing to the Contractor of a written 90-day notice of

intention to retr ansfer
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(h) The Contractor shall hold the United States, its officers and employees

lrannless from every and all clairn for damages to persons or propefiy arising out of or coru,rected with

fhe Contractor's O&M of the pumpingfacilities refemed to in this Article; Provided, That nothing

pontained herein shall be construed as an assumption of liability by the Contractor to parties other

[han the United States witir resoect to zucit matters.

(D During the time the pumping facilities are operated and maintained by the

Contractor, in addition to all other payments to be made by the Conhactor under this Contracl,the

Contractor shall pay to the United States pursuant to Articie 25 hereol costs incurred by the

United States for work associated with the pumping facilities under tiris Contract nonnally charged by

the United States to water users and properly and equitably chargeable to the Contractor.

CI) The ContractingOfficer may make review of any part or all of the pumping

facilities being operated by the Contractor pursuant to this Article to assist the Contractor in assessing

the condition of facilities and the adequacy of the maintenance program(s). The Contracting Officer

shall prepare reports based on the examinations, inspections or audits, ard fumish copies of such

feports and any recommendations to the Contractor. The Contactor shali reimburse the actua] cost

]incrured by the United States in nraking O&M examinations, inspections, and audits, and:preparing

1146 associated repofis and lecommendations.
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(10 If deemed necessary by the Contracting Officer or requested by the Contractor,

jspecial inspections of the plurrping facilities being operated by the Contractor and of the Contractor's

books and records may be made to ascedain the extent of any O&M deficiencies, to determine the

remedial measures required for their correction, zurci to assist the Contractor in solving specific
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1 151 problerns. Any special inspection or audit shall, except in a case of emergency, be made after written

1152 gotice to the Contractor and the actual cost thereof shall be paid by the Contractor to the

1153 United States.
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CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FTAIDS

29. The expendifire or advance of any money or the performance of any obiigation of the
United States under this Contract shallbe contingent upon appropriation or allotrnent of fiurds.
Absence of appropriation or allotment of funds shall not relieve the Contractor from any obligations
under this Contract; No liability shall accrue to the United States in case firnds are not appropriated
or allotted. :

BOOKS. RECORDS. AND REPORTS

30. (a) The C6nnactor shall establish and maintain accour.rts and other books and
fecords pertaining to adminish'ation of the tenns and conditions of this Contract including: the
Contractols financial transactions, watei supply data, and Project land and right-of-way agreements;
fhe water users' land-use (crop census)r land ownership, land-leasing and water use data; and other
matters that the Contracting Officer may require. Reports thereon shatl be furnished to the
Contracting Officer in such form and on such date or dates as the Conhacting Officer may require.
Subject to applicable Federal laws andregulations, each parfy to this Contract shall have the right
during offrce hours to exanriae and make copies of the other parly's books and records relating to
hratters covered by this Contract.

(c) At such time as the Contractor provides infoimation to the Contracting Of{ieer

pursuant to subdivision (a) of this Article, a copy of such information shall be provided to tn-e

(b) Notwithstar:.ding the plovisions of subdivision (a) of this Article, no books,

1172 fecords, or other inform,ation shall be requested from the Cgntractor by the Contracting Officer unlebs

1173 such books, records, or inforsration are reasonably relared to the administration or performance of

II74 ihis Conftact. Any such request shall ailow the Contractor a reasonable period of time within which

1175 po provide the requested books, records, or information.

rLTr 
i

TT76

1r77.

1178 pperatingNon-Federal Entity(ies).
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AS SIGNMENT LIMITED_ SUC CES S ORS AND AS S IGNS OBLIGATED:

31. (a) The provisions of this Contract shall apply to and bind the successors and

Essigns of the parties hereto, but no assignment or transfer of this Contract or any right or interest

{rerein shall be valid until approved in writing by the Contracting Officer.

(b) The assignment of any right or interest in this Conhact by either parly shall not

interfere with the rights or obligations of the other party to this Conlract absent the written

goncurrence ofsaid other parfy

(c) The Contracting,Officer shall not unleasonably condition or witirhold approval

of any proposed assignment

SEVERABILITY

32. In the event that a person or entity who is neither (i) a party to a Project contract nor

1 190 (ii) a person or entity that receives Project Water from apafiy to a Project contract, nor (ifi) an

1 1 9 1 {ssociation or other form of organi zation whose primary function is to represent parties to Proj ect

1192 Oontracts, brings an action in,a court of competent jurisdiction challenging the legality or

1193 enforceability of a provision'included in this Contract and said person, entity, association, or

1194 organization obtains a final court decision holding that such provision is legally invalid or

1195 irnenforceable and the Contractor has not intervened in thar lawsuit in zupport of the plaintiff(s), the

1196 parties to this Contract shall use their best efforts to (i) within 30 days of the date of such final courl

ll97 $ecision icientifu by mutual agreernent the provisions in this Contract which must be revised and

1198 
ftO 

titftin three months thereafter promptly agree on the appr-opriate rcvision(s). The time periods

ll99 specified above may be extended by muttral agreement of the parties. Pending tlre completion of the

1200 actions designated above, to the extent it can do so without violating any appiicable provisions of
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|aw, the United States shall continue to make the quantities of Project Water specified in this Contract

flvailable to flte Contractor pursuant to,the provisions of this Contract which were not found to be

fegally invalid or unenfbrceable in the final court decision.

] RESOLUTIoN oF DISPUTES

33. Should any dispute arise concerning any provisions of this Coutract, or the parties'

rights and obligations thereunder, the parties shall meet and confer in an aftempt to resolve tire

flispute. Prior to the Contlactor commencing any legal action, or the Contracting Officer refening

fny matter to the Deparhnent of Justice, the party sirall provide to the other party 30 days' written

potice of the intent to take such action; Provided, That such notice shall not be required where a delay

l .

in commencing an action would prejudice the interests ofthe party that intends to file suit" During

f[e 30-day notice peiriod, the Contractor and the Contracting Officer shall meet and confer in an

pttempt to resolve the dispute. Except as specifically provided. nothing herein is intended to waive or

pbridge any right or remedy that the Contractor or thd United States may have.

Y . Y A r

OFFICIALS NOT TO BEJ{EFIT

34. No Mernber of or Delegpte to Congress, Resident Commissioner, or official of the
pontractor shall benefit fron this Contract other than as a water user or landornmer in thE same
fnanner as other water use$ or landowners.

CHANGES IN CONTRACTOR'S SERVICE AREA

35. (a) While this Contract is iri effect, no change may be made in the Contractorls
pervice Area, by inclusion or exclusion of lands, dissolution, consolidation, rnerger, or otherwise,
pxcept upon the Contracting Officer's written consent.

I 
(b) Within 30 days of receipt of a request for such a change, the Contracting

pfficer will notifu the Contractor of any additional information required by the Contracting Officer
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1224 fpr processing said request, and both parties will meet to establish a muhrally agreeable schedule for

1225 tlmely completion of the process. Such process will analyze whether the proposed change is likely to:

1226 ([) result in the use of Project Water contrary to the tenns of flris Contract; (ii) impair the ability of the

1227 Confi'actor to pay for Project Water fumished under this Contract or to pay for any Federally-

1228 oonsil'ucted facilities for'whicii the Contractor is responsible; and (iii) have an impact on any Project

l22g pater rights applications, pennits, or licenses. In addition, the Contrzcting Officer shall comply with

1230 tire NEPA and the ESA. The Contractol will be responsible for all costs incured by the Contracting

I23I 0fficer in this process, and such costs will be paid in accordance witir Article 25 of this Contract.
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FEDERAL LAWS

36. By entering inlo this Contract, the Contractor does not waive.its rights to'contest the
lalidity or application in cormection with the performance of the tersrs and conditions,of tlis
$ontract of any Federal law or regulation; Provided., That the Contractor agrees to compiy with the
terms and conditions of this Contract unless and until relief from application of such Federat law or
rFgulation to the implementing provision of the Contract is granted by a court of competent
jurisdiction.

NOTICES

i ll. Any notice,.demand, orrequest authorized or required by this Contract shall be
deemed to have been given, on behalf of the Contractor, when mailed, postage prepaid, or delivered .
to the Area Manager, South.Central California Area Offioe ,1243 N Street, Fresno, CA 93721 , and on
Sehalf of the United States, when mailed. postage prepaid" or delivered to the Board of Directors of
tlre San Luis Water Distriet, 1015 6tr'Street. Los Banos, California 93635. The designdion of the
4ddressee or the address rnay be changed by notice given in the same mamer as provided in this
Article for other notices.
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IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day and
year first above written.

THE I-INITED STATES OF AMERICA

ofrmE OFRECTONIT SOUCffi
bEFARTIENTOTfiENTENB

(SEAL)

SAN LUIS WATER DISTRICT

APPFOI'EDAS TO

ionai Director, Mid-Pacific Region
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",r,JiU lcntractor's Service Area
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Dat6r  iun6 25- .  OCB
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$an Luis Water District
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EXHIBIT B
2009 Rates and Charges
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