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Trrigation and M&T
Contract No. 14-06-200-7773A-IR1

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
' Central Valley Project, California ’
INTERIM RENEWAL CONTRACT BETWEEN THE UNITED STATES
AND SAN LUIS WATER DISTRICT
PROVIDING FOR PROJECT WATER SERVICE FROM
SAN LUIS UNIT AND DELTA DIVISION

THIS CONTRACT, nladé this 1% day of January, 2009, in pursuance generally of-the AcT of
June 17, 1902 (32 Staf. 388), and acts amendatory or supplementary thereto, including, but not |
limited to, the Acts of August 26, 1937 (50 Stat. 844), as .amended and supplemented, August 4, 1939
(33 Stat. 1187), as amended and supplemented, July 2, 1956 (70 Stat. 483), June 3, 1960
(74 Stat. 156), June 21; 1963 (77 S.tat. 68), October 12, 1982 (96 Stat. 1263), October 27, 1986
(100 Stat. 3050), as amended, and Title XXXIV of the Act of October 30, 1992 (106 Stat. 4706), all
collectively hereinafter réferred to as Federal Reclamation law, between THE UNITED STATES OF
AMERICA, hereinafter referred to as the United States, and SAN LUIS WATER DISTRICT,
hereinafter referred to as the Contractor, a public agency of the State of Califofnia, duly organized, -
existing, and acting pursuant to the laws thereof;
WITNESSETH, That: |

EXPLANATORY RECITALS
[ls‘] WHEREAS, the United States has consu‘ucfed and is operating the Central Valley
Project, (Project) California, for diversion, storage, carriage, distribution and beneficial use, for flood
control, irrigation, municipal, domestic, industrial, fish and wildlife mitigation, protection and

restoration, generation and distribution of electric energy, salinity control, navigation and other
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beneficial uses, of v;/;dters éf the Sacramento River, the Ameriéan River, the Trinity River, and the
San JoaqL.xin‘ River and théir tributaﬁes; and‘ |

[2"] WHEREAS, the United Statés constructed the Delta Division Facilities, including the
San Luis Unit facilities (which include the San Luis Canal, Cdalinga Canal, Pleasant Valley Pumping
Plant, and Dos Amigos Pumping Plaﬁt), which will be used in part for the furnishing of water to the
Contractor pursuant to ﬁ;e terms of this Contract; and |

[3] WHEREAS, the rights to Project Water were acquired by the United States pursuant to
California law for operation of the Projecf; and

[4“‘] WHEREAS, the United States and the Contractor entered into Contract No. 14-06-

[\]

J0-7773A as amended, which provided the Contractor, Project Water from Project facilities from
January 1, 1975 to December 31, 2008, hereinafter referred to as the Exisﬁng Contract; and

[4.1] WHEREAS, the Existing Contract originally provided that the Contracting Officer
would make available for delivefy to the Contractor 128,000 acre-feet of Project Water for irrigation
and M&I purposes each year, but was sﬁbsequently revised by mutual agreement of the Contracting
Officer and the Contractor to provide that the Contracting Officer would make available for delivery -
ta the Contractor 125,080 acre-feet of Project Water for irrigation and Mé&I purposes-each year; and .
[5"‘] WHEREAS, the United States and the Contractor have pursuant to Sﬁbsection
3404(c)(3) of the Central Valley Project Improvement Act (vCVPIA), subsequently entered into
binding agreements identiﬁed‘ as Binding Agreement No. 14-06-200-7773A-BA, which sets out the
terms pursuant to which the Contr;dctor agreed to 1:enew the Existing Contract before the expiration

date after completion of the Programmatic Environmental Impact Statement (PEIS) and other
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ppropriate énv’iromnen&l documentation and negotiation of a renewal contract; and which also sets

ut the consequences of a subsequent decision not to renew: and
»

Qo

[6™ WHEREAS, Section 3404(c) of the CVPIA provides for long-term renewal of the

wy|

xisting Contract following completion of appropriate environmental documentation, including the

PEIS, which was required by Section 3409 of the CVPIA, pursuant to the National Environmental

U

olicy Act (NEPA) analyzing the direct and indirect impacts and benefits of implementing the
VPIA and the potential renewal of all existing contracts for Project Water; and

[7"] WHEREAS, rights of renewal of EXisting Contract and to convert said contract to a

[¢]

ontract as provided by subsection (d), Section 9 of the Act of August 4, 1939 (53 Stat. 1187), are set
forth in said contract; and

[8"] WHEREAS, the United States has completed the PEIS, but since all the environmental
documentation necessary to execute a long-term renewal contract has not been completed, the |
Contractor has requested an interim renewal contract pursuant to Section 3404(c)(1) of the CVPIA;
and |

[9“‘] WHEREAS, the United States has determined that the Contractor has fulfilled eﬂl of

—
o=

s obligations under the Existing Contract; and

[10"’} WHEREAS, the Contractor has demonstrated to the satisfaction of the Contracting

O

)fficer that the Contractor has utilized the Project Water supplies available to it for reasonable and

beneficial use and expects to utilize fully for reasonable and beneficial use the quantity of Projéct

<

Vater to be made available to it pursuant to this Contract; and
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[11"] WHEREAS, water obtained from the Project has been relied upon by urban gnd

agricultural areas within California for more than 50 years, and is considered by the Contractor as an

essential portion of its water supply; and

[12"] WHEREAS, the economies of regions within th¢ Project, including the Contractor’s,

depend upon the continued availability of water, including water service from the Project; and

[12..1] WHEREAS, the United States Court of Apﬁeals for the Ninth Circuit has held that |
ction 1(a) of the San Luis Act, Public Law 86-488, 74 S.tat, 156, imposes on the Secretary a duty to
yvide drainage service to the San Luis Unit; and
[12.2] WHEREAS, the Contractor and the Contracting Officer recognize that adequate

inage service is required to maintain agricultural production within certain areas served with

roject Water made available uridérl this Contract, and all renewals thereof;, and

[‘1‘2.3] WHEREAS, the Contacting Officer intends, to the extent appropria’ted funds are
aiiable, to develqp and implement effective solutions to drai_nage problerﬁs in the San Luis Unit; and
[12.4] WHEREAS, the Contractiné Officer and the Contractor acknoyvledge that such
rainage solutions may involve actions notbkoriginally contemplated and/or the construction of use of
cilities, other than the San Luis Drain; that the Contractor is investing in drainage solutions for

nds within its boundaries that should be considered by the Contracting Ofﬁcer in determining
rainage solutions; and tha;r the existing ratesetting policy as it relates to the allocation and collection
[ drainage costs may require amendment to recognize those inveétments by the Contractor and other

levant circumstances; and
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[12.5] WHEREAS, the Department of the Interior, Bureau of Reclamation published in June

2006 the San Luis Drainage Feature Re-evaluation Final Environmental Impact Statement, which

considers alternatives to provide agricultural drainage service to the San Luis Unit; and

[13"] WHEREAS, the Secretary intends through coordination, cooperation, and partnerships

pursue measures to improve water supply, water quality, and reliability of the Project for all Project

purposes; and

[14™ WHEREAS, the mutual goals of the United States and the Contractor include: to

provide for reliable Project Water_ supplies; to control costs of those supplies; tb achieve repayment of |
the Project as required by law; to guard reasonably against Proj ecf Water shortages; to achievé a
rc-asonablé balance among competing demands for use of Project Water; and to comply with all
applicable environrhenial statutes, all consistent with the legal obligations of the United States

relative to the Project; and

[14.1] WHEREAS, the parties intend by this Contract to develop a more cooperative
lationship in order to achieve their mutual goals; and
B 5”‘] WHEREAS, the Contractor has utilized or may utilize transfers, contract assignment-s,

scheduling and conveyance of Project Water and non-Project water under this Contract as tools to

- minimize the impacts of Conditions of Shortage and to maximize the beneficial use of water; and

[15.1] WHEREAS, the parties desire and intend that this Contract not provide a disincentive

the Contractor in continuing to carry out the beneficial activities set out in the Explanatory Recital

immediately above; and
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[15.2] WHEREAS, in order to continue water service provided under Project water service
contracts that expire prior to the completion of all appropriate environmental documentation, the

United States intends to execute interim renewal contracts for a period not to exceed three (3) Years

p—to
—

1 length, and for successive interim periods of not more than two (2) Years in length, unﬁl such
appropriate environmerﬁal documentation, is finally completed, at which time the Secretary shall,
pursuantbto Federal Reclamation law, upon request of the Contractor; enter into a .long-term renewal
contract for a period of twenty-five (25) Years; and may thereafter renew such long-term renewal
contracts for succeséive periods not to exceed ‘twenty-ﬁve (25) Years each; and i

[15.3] WHEREAS, the Secretary intends to assure uninterrupted water seﬁice and continuity
of contract through the process set forth in Article 2 hereof; and

[16“‘] WHEREAS, the United States and the Contractor are willing to enter into this

Contract pursuant to Federal Reclamation law on the terms ahd conditions se‘f forth bellow; |

NOW, THEREFORE, in consideration of the mutual and dependent covengnts herein

contained, it is hereby mutually agreed by the parties hereto-as follows:

DEFINITIONS

1. When used herein unless otherwise disﬁnctly expressed, or manifestly incompatible
with the intent of the parties as expressed in this Contract, the term:

(@)  “Calendar Year” shall mean the period January 1 through December 31, both

dates inclusive;

(b) - “Charges” shall mean the payments required by Federal Reclamation law in

addition to the Rates as determined annually by the Contracting Officer pursuant to this Contract;
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(©) “Condition of Shortage™ shall mean a condition respecting the Proj ect during
aﬁ.y Year such that the Contracting Officer is unable to daliver sufficient water tQ meet the Contract;
(d) | “Contracting Officer” shall mean the Secretary of the Interior’s duly authorized
representative acting pursuant to this Contract or applicable Federal Reclamation law or regul'étion;
(e) “Contract Total” shall mean the maximum mﬁount of water tb which thé
Contractor is entitled under subdivision (a) of Article 3 of this Cohtract;

® “Contfactor’s Service Area" shall mean the érea to which the Contractor 1s

p enniﬁed to provide Project Water under this Contract as described in Exhiblit_ “A” attached hereto,
which may be modified from time to time in accordance with Article 35 of this Contract without'
améndmerﬁ of this Contract;

(g) | ‘;CVI;IA” shall mean the Central Valiey Project Improvément Act, Title
XXXIV of the Act of October 30, 1992 (106 Stat. 4706); |

(g.i) “Delta Division Facilities” shall mean those existing and future Project
facilities in and south of the Sacramento-San Joaquin Ri“vers Delta, including; But not limited to, the

Tracy Pumping Plant, the O’Neill Forebay, the O’Neill Pumping/Generating Plant, and the San Luis

Reservoir, used to divert, store, and convey water to those Project Contractors entitled to receive

waitef conveyéd through the Delta-Mendota Canal;
(h)  “Eligible Lands™ shall mean all lands to which Irrigatioh Water may be

delivered in accordance with Section 204 of the Reclamation Reerrn Act of October 12,1982

(96 Stat. 1263), as amended, hereinafter referred to as RRA; -
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1) “Excess Lands” shall mean all lands in excess of the limitationscontained in

w2

ection 204 of the RRA, other than those lands exempt froin acreage limitation under .Federal
Reclamation law; |
() Omitted.
& “IneligiBle Laﬁds” shall mean all lands to .which Irrigation Wafer may not be
delivered in accordance with Section 204 of the RRA;

O Omiitted.
. (m)  “Irrigation Watér’; shall mean water made available from the Project that is |
sed primarily in the prdduction of agricultural crops or 1i§est'ock, including domestic use incidental
theretb, and wafering of livestock; |
(n) ~ “Landholder” shall mean a party that directly or indirectly owns or leases
nonexempt land, as provided in 43 CFR 426.2;
(0)  “Municipal and Industrial (M&I) Water” shall rhean Project Water, other than
Irrigation Water, made available to the Contractor. Mé&I Water shall include water used for human
use and purposes such as the watering of landscaping or pasture for animals (e.g., horses) which are
kept for personal enjoyment or water delivered to 1andhoiding’s operated in units of less than
five acres unless the Contractor establishes to the satisfaction of the Contracting Officer that the use

f water delivered to any such landholding is a use described in subdivision (m) of this Article;

@]

(p)  Omitted.
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(@ “Operation and Maintenance” or “O&M" shall mean normal and reasonable

care, control, operation, repair, replacement (other than capital replacement), and maintenance of

ls]

roj ect facilities;
® “Operating Non-Federal Entity” shall mean the entity(ies), its (their) successors

r assigns, which has (have) the obligation to operate and maintain all or a portion of the Delta

o

ap]

Division Facilities pursuant to written agfeement(s) with the United States. When this Contract was
entered into, the Oéerating Non-Federal Entities were the.San Luis & Delta-Mendota Water Authority
and, with respect to San Luis Unit facilities and the California Department of Water Resources;

(s) “Project” shall mean the Central Valley Project owned by the United States and
1angg§d by the Department of the Inferior, Bureau of Reclamation;

) “Project Contractors” shall mean all parties who have water service contracts

=h

or Project Water from the Project with the United States pursuant to Federal Recl'ar,nation law;

(w “Project Water” shall mean all water that is developed, diverted, stored, or

delivered by the Secretary in accordance with the statutes authorizing the Project and in accordance

with the terms and conditions of water rights acquired pursuant to California law;

(V) “Rates” shall mean the payments determined annually by the Contracting
Officer in accordance with the then-current applicable water ratesetting policies for the Project, as

described in subdivision (a) of Article 7 of this Contract;.

(W)  Omitted.




185
186
187

188

189

190
191
192
193
194
195
196

197
198
199

200

201

202

203

204

205

ot

[ond

[

o]

=

-t

[¢]

om |

x)- “Secretary” shall mean the Secretary of thé IntériOr, a duly élppomted
uCCessor, Or an authorized ‘ré;presentative acting pursuant to any authority of the Secretaiy and
hrough any agency of the Department of thé Interior;

(y)  Omitted

(z) “Wélter Delivered” or “Delivered Water” shall mean Project Water diverted for

se by the Contractor at the pbint(s) of delivery approved by the Contracting Officer;

(aa) “Water Made Available” shall mean the estimated amount of Project Water

*_that can be delivered to the Contractor for the upcoming Year as declared by the Contracting Officer,

ursuant to subdivision (a) of Article 4 of this Contract;

(bb) “Water Scheduled” shall mean Project Water made available to the Contractor

 for which times and quantities for delivery have been established by the Contractor and Contracting

Officer, pursuant to subdivision (b) of Article 4 of this Contract; and

(cc)  "Year" shall mean the period from and including March 1 of each Calendar

(ear through the last day of February of the following Calendar Year.

TERM OF CONTRACT--RIGHT TO USE OF WATER

2. (a) This Contract Shall be effective from January 1, 2009 and shall remain in

-effect through February 28, 2011, and thereafter will be renewed as described in this Article. Except

as provided in subdivision (b) of this Article, until completion of all appropriate environmental

eview, and provided that the Contractor has complied with all the terms and conditions of the interim
enewal contract in effect for the period immediately preceding the requested successive interim

enewal contract, this Contract will be renewed, upon request of the Contractor, for successive

10
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nterim periods each of which shall be no more than two (2) Years in length. Also, except as

provided in subdivision (b) of this Article, in order to promote orderly and cost effective contract
administration, the terms and conditions in subsequent interim renewal contracts shall be identical to

the terms and conditions in the interim renewal contract immediately preceding the subsequent |

nterim renewal contract: Provided, however, That each party preserves the right to propose

modification(s) in any interim renewal contract other than those described in subdivision (b) of this

Article, in which case the parties shall negotiate in good faith appropriate modification(s) to be

ncluded in any successive interim renewal contracts. Said modification(s) of each successive interim

renewal contract shall be agreed upon within a reasonable time prior to the expiration of the then

xisting interim renewal contract. Nothing in this Article shall in any way alter the obligation that,

Ipon final completion of any necessary environmental documentation, the Secrétary shall, pursuant to -

Federal Reclamation law; upon request of the Contractor, enter into a long-term renewal contract for a

eriod of twenty-five (25) Years and may thereafter renew such long-term renewal contracts for

successive periods not to exceed twenty-five (25) Years each. -

(b) The parties have engaged and if necessary will continue to engage in good faith

negotiations intended to permit the execution of a twenty-five (25) Year long-term renewal contract

ontemplated by Section 3404 (c) of the CVPIA, hereinafter referred to .as a “long-term renewal
ontract”. The parties recognize the possibility that this schedule may not be met without further
egotiations. Accordingly: In the event (i) the Contractof and Contracting Officer have reaéhcd

loreement on the tervms‘ of the Contractor’s long-tenn renewal contract or (ii) the C@tractor and

Contracting Officer have not completed the negotiations on the Contractor’s long-term renewal

11




ontract, believe that further negotiaﬁons on that contract would be beneficial, and mutually commit

27 ¢

228 - to contmue to negotlate to seek to reach agreement, but (iii) all env1ronmenta1 documentation

229 rc,ciulred to allow execution of the Contractor’s long-term renewal contract by both partles ilas not
230  been completed in time to allow executlon of the Contractor’s long-term renewal contract by

231 | February 28, 2011, then (ivj, tlie parties will expeditiously complete the envifonmental

232 documentation required of each of them in order to execute the Contractor’s long-term renewal -

233 contract at the earliest practicable date. In addition, the Contractor’s then-current interim renewal
234 eontract w111 be renewed without change upon the request of either party through the agreed-upon
235  effective date of the Contractor s long-term renewal contract or, in the absence of agreement on the
236  terms of the Contractor’s long-term renewal contract, through the succeeding February 28.

| 237 (¢)  The omission of language in this Contract providing for conversion of this
238  interim renewal contract or any subsequent renewals thereof to a repayment contract, pursuent to the
239 Actof Julyk 2, 1956 (70 Stat. 483), shall not prejudice the Contractor's right to assert a right to have
240  such language included in subsequent renewals of this Contract or to exercise such convefsion, al} as
241  provided by law, or to negotiate the lallguage regarding such conversion to be included in sﬁb.sequent
242 renewal contracts. |
243 WATER TO BE MADE AVAILABLE AND DELIVERED TO THE CONTRACTOR
244 3. (a) During each Year, consistent with all applicable State water rights permits, and
245 licenses, Federal law, and subject to the pfovisions set forth in Articles 11 and 12 of this Contrect, the -
246  Contracting Officer shall make available for delivery to the Contractor 125,080 acre?feet of Project
247 | Water for irrigétion and M&I purposes. Provided, however, during the two (2) 1non‘§h period of

12
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January and February of Year, 2009, the Contracting Officer shall make available for delivery to the

ontractor that portion of the 2008 allocation of Project Water unused by the Contractor under the

xisting Contract. Water Delivered to the Contractor in accordance with this subdivision shall be

scheduled and paid for pursuant to the provisions of Articles 4 and 7 of this Contract.

-(b)  Because the capacity of the Project to deliver Project Water has been

constrained in recent years and may be constrained in the future due to many factors including
hydrologic conditions and implementation of Federal and State laws, the likelihood of the Contractor
actually receiving the amount of Project Water set out in subdivision (a) of this Article in any given

Year is uncertain. The Contracting Officer’s modeling referenced in the PEIS projected that the

ontract Total 'set forth in this Contract will not be available to the Contractor in many years.

othing in this subdivision (b) of this Article shall affect the rights and obligations of the parties

under any provision of this Contract.

(¢)  The Contractor shall utilize the Project Water in accordance with all applicable

~ legal requirements.

(c.1) Inthe event \any Project Contractor (other than a Cross Valley Contractor) that
ceiize_s Project Water through the Delta Division Facilities obtains a contractual agreement that the

ontracting Officer shall make Project Water available at a poirit or points of delivery in or north of

the Delta, at the request of the Contractor and upon completion of any required environmental

documentation, this Contract shall be amended to provide for deliveries in or north of the Delta on

utually agreeable terms. Such amendments to this Contract shall be limited solely to those changes

ade necessary by the addition of 'such alternate points of delivery in or north of the Delta; Provided,

13
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282
283
284
285

286
287

288

289

That the Contracting Officer’s use of the Harvey O. Banks Pﬁmping Plaqt to deliver Projecf Water
does not trigger this right of arnendment.b

(d)  The Contractor shall make reasonable and beneficial use of all water furnished
pursuant to this Contract. Groundwater re;:harge programs (direct, indirect, or in lieu), groundwater
banking programs, surface water storage programs, and other similar programs utilizing Project
Water or othér water fumishé;:l pursuant to this Contract conducted within the Contractor’s Service
Area which are consistent with applicable State law and result in use consistent with Federal

Reclamation law will be allowed; Provided, That any direct recharge program(s) is (are) described in

o+

he Contractor’s water conservation plan' subrrﬁﬁed pursuant to Article 26 of this Contract; Provided,
further, That such water conservation plan demphstrates sﬁfﬁéient lawful uses exist in the |
Contractor’s Service Area so that using a long-term average, the qua.ntity of Delivered Water is
demonstrated to be. reasonable for such uses and in compliance with Federal Reclamation law.
Groimdwater recharge programs, groundwater banking programs, surface water storagé programs,
and other similar programs utilizing Project Water or other water furnished pursuant to this Contract

conducted outside the Contractor’s Service Area may be permitted upon written approval of the

@)

ontracting Officer, which approval will be based upon environmental documentation, Project Water

=

ghts, and Project operational concerns. The Contracting Officer will address such concerns in

e

regulations, policies, or guidelines.
(¢)  The Contractor shall comply with requirements applicable to the Contractor in

ological opinion(s) prepared as a result of a consultation regarding the execution of this Contract

o

undertaken pursuant to Section 7 of the Ehdangered Species Act of 1973 (ESA), as amended, that are

14
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ithin the Contractor’s legal authority to implement. The Existing Contract, which evidences in

excess of 33 years of diversions for irrigation and/or M&I purposes of the quantities of Project Water

provided in subdivision (a) of Article 3 of this Contract, will be considered in developing an

Jpropﬁate baseline for the biological assessment(s) prepared pursuant to the ESA, and any other
ceded enviromnentél review. Nothing herein shall be construed to prevent the Contractor from
hallenging or seeking judicial reliebf in a court of competent jurisdiction with respect to any
Lo.logical opinion or other environmental documentation referred to in this Artici_e.

® Following the declaration of Water Made Available under Article 4 of this
ontract, the Contracting Officer will make a determination whether Prpject Water, or other water
vailable to the Project, can be inade available to the Contractor in additidn to the Contract Total
nder this Article during thebYear without adversely impacting other Project Contractors. At the
quest of the Contractor, the Contracting Officer will consult with the Contractor prior to making
ich a determination. If the Contracting Officer determines that Préj ect Water,. or other 'waterl :
vailable to the Project, can be made available to the Contractor, the Contracting Officer willi
nounce the availability of such water and shall so nbtify the Contractor as soon as practical. The
ontracting Officer will thereafter meet with the Contractor and other Préj ect Contractors capable of .

king such _watér to determine the most equitable and efficient allocation of such water. If the

ontractor requests the delivery of any quantity of such water, the Contracting Officer shall make

such water available to the Contractor in accordance with applicable statutes, regulations, guidelines,
and policies. Subject to existing interim renewal and long-term contractual commitments, water

ights and operational constraints, interim renewal and long-term Project Contractors shall have a first

15
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=

ight to acquire such water, including Project Water made available pursuant to Section 215 of the
RRA.

(2)  The Contractor may request permission to reschedule for use during the

(2]

ubsequent Year some or all of the Water Made Available to the Contractor during the current Year,

o]

eferred to as “rescheduled water.” The Contractor may request permission to use during the current

!

(ear a quantity of Project Water which may be made available by the United States to the Contractor

during the subsequent Year referred to as “preuse.” The Contracting Officer’s written approval may

o]

ermit such uses in accordance with applicable statutes, regulations, guidelines, and pblicies.

(h)  The Contractor’s righf pursuant to Federal Reclamation law and applicable
State law to the reasonable and beneficial use of Water Delivered pursuant to this Contract during the
term thereof and any subsequent interim renewal contracts, as described in Article 2 of this Contract,

during the terms thereof shall not be disturbed so long as the Contractor shall fulfill all of its

o

bligations under this Contract and any renewals thereof. Nothing in the preceding sentence shall
affect the Conti‘acting Officer’s ability to impose shortages under Article 11 or subdivision (b) of
Article 12 of this Contract or applicable provisions of any subsequent interim renewal contracts.

® "Project Water furnished to the Contractor pursuant to this Contract may be

Q.

elivered for purposes othier than those described in subdivisions (m) and (o) of Article 1 of this

0

“ontract upon written approval by the Contracting Officer in accordance with the terms and

@]

onditions of such approval.

() The Contracting Officer shall make reasonable efforts to protect the water

ax]

ghts necessary for the Project and to provide the water available under this Contract and any renewal

16
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nereof. The Contracting Officer shall not object to participation by the Contractor, in the capacity

nd to the extent permitted by law, in administrative proceedings related to the Project Water rights; -

rovided, that the Contracting Officer retains the right to object to the substance of the Contractor’s

osition in such a proceeding; Provided, further,‘ That in such procéedings the Contracting Officer

hall recognize the Contractor has a legal right under the termé of this Contract to use Project Water.
TIME FOR DELIVERY OF WATER |

4, (a) On or about February 20 each Calendar Year, the Contracting Officer shall

nnounce the Conﬁacti11g Officer’s expected declaration of the Water Made Auvailable. Such

eclaration will be expressed in terms of Water Made Available and will be updated monthly, and

hore frequently if necessary, based on then-current operational and hydrologic conditions and a new ‘

eclaration with changes, if any, td the Watér Made Available will ’be made. The Contracting Officer

hall provide foregasts of Pfoj ect operétions and the basis of the estirhate, with re_levant supporting

1formation_,. upon the written request of the Contractor.

() - On or before eaél; March 1 and at such other times as necessary, the Contractor
hall submit to the Contracting Officer a written schedule, satisfactéﬁ to the Coﬁtracting Officer,
howing the monthly quantities of Project Water to be delivered by the United States to the
‘ontractor pursuarﬁ to this Contract for the Year commencing on such March 1. The Contracting = . -
fficer shall use all reasonable means to deliver Project Water according to the approved schedule for

he Year commencing on such March 1.,

17




351 , (c) The Contractor shall not schedule Project Water in excess of the quantity of

352 roject Water the Contractor intends to put to reasonable and beneficial use within the Contractor's

o

353 Service Area or to sell, transfer, or exchange pursuant to Article 9 of this Contract during any Year.

354 (d) Subject to the conditions set forth in subdivision (a) of Article 3 of this
355  Contract, the"-United States shall deliver Project Water to the Contractor in accordance with the initial
356  schedule submitted by the Contractor pursuant to subdivisigm (B) of this Article, or any written
357  revision(s) thereto satisfactory to the Contracting Ofﬁcer; submitted within a reasonable time prior fo
358 the date(s) on which the requested change(s) is/are to be implementéd. | |
359 POINT OF DIVERSION AND RESPONSIBILITY FOR' DISTRIBUTION OF WATER
360 45. (a) Project Water schcduléd piu'suant to subdivision (b) of Article 4 of this
361  Contract shall be delivered to the Contractor at Project facilities and any additional point or points of |
362  delivery either on Project facilities or another location or locations mutually agreed to in writing by |

363 the Contracting Officer and the Contractor.
364 (b)  The Contracting Officer, either directly or indirectly through its written

365

)

greements(s) with the Operating Non-Federal Entity(ies), shall make all reasonable efforts to

366 maintéin sufficient flows and levels of water in the Project facilities to deliver Project Water to the
367  Contractor at the point or points of delivefy established pursuant to subdivision (a) of this Article.
368 (c) The Contractor shall deliver Irrigation Water in accordance with any applicable
369 land classiﬁéation provisions of Federal Reclamation law and the éssociated regulations. The |

370 Contractor shall not deliver Project Water to land outside the Coﬁﬁactor's Service Area unless

371

o

pproved in advance by the Contracting Officer.
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(d)  All Water Delivered to the Contractor pursuant to this Contract shall be

neasured and 1ecorded with equipment furnished, installed, operated and maintained by the

=

Contracting Officer either directly or 1nd1rect1y through its written agreements(s) w1th the Operating

Lo 4

Non-Federal Entity(ies), unl ess undertaken by the Contractor with the consent of the Contracting

Dfficer at the pomt or points of delivery estabhshed purs suant to subd1v151on (a) of this Article. Upon

he request of either party to this Contract, the Contractlng Ofﬁcer shall investigate, or cause to be

. o)

il

nvestigated by the appropn'ate Operating Non—Federal Entity(ies) the accuracy of such measurements

o

nd shall take any necessary steps to adjust any errors appearing therein. For any period of time when

accurate measurements have not been made, the Contracting Officer shall consult with the Contractor

o0

nd the appropriate Operating Non-Federal Entity(ies), if any, prior to making a final determination of

[

he quantity delivered i.’orvthat period of time.

(e) Absent a separate contrary written agreement With the Contractor, neither the
Con}trécting' Officer nor any Operating Non-Federal Entity(ies) shall be responsiblebfor the control,
carriage, handling, use, disposal, or distribution of Water Delivered to the Contractor pursuant to this
Contract beyond the point or points of delivery established pursuant to subdivibsion' (a) of this Article.
‘The Contractor shall indemnify the United States, its officers, employees, agents, and assigns on

account of damage or claim of damage of any nature whatsoever for which there is legal

u—

responsibility, including property damage, personal injury, or death arising out of or connected with
the control, carriage, handling, use, disposal, or distribution of such Water Delivered beyond such

oint or points of delivery except for any damage or claim arising out of: (i) acts or omissions of the

Q._T

ontracting Officer or any of its officers, employees, agents, and assigns, including the Operating
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- 409

410

411

412

413

Non-Federal Entity(ies) with the intent of creating the situation resulting in any damage or claim;

(i) willful misconduct of the Contraétihg Officer or any‘of its officers, employees, agents, and

- assigns, including the Operating Non-Federal Entity(ies); (iii) negligence of the Contracting Officer

or any of its officers, employees, agents, and assigns including the Operating Non-Federal Entity(ies),
(iv) a malfunction of facilities owned and/or operated by the United States or the Operating Non-
Federal Entity(ies); or (v) failure of the United States, its officers, employees, agents, and assigns,

including the Operating Non-Federal Entity(ies), to provide drainage service.

MEASUREMENT OF WATER WITHIN THE CONTRACTOR’S SERVICE AREA

6. (a) The Contraétor hasvestablished a measuring program satisfactéry to the
Contracﬁng Officer. The Contractor shall ensure that all surface water delivered for irrigation
purposes within the Contractor’s Service Area is measured at each agricultural turnout and such water
delivered for M&I purposes is rneasuredb at each M&I service connection. The water measuring
devices or water measuring methods of comparable effectiveness must Be accepfable to thé
Contrac;cing Officer. The vContractor shall be responsible fbr installing, operating, maintaining, and
repairing all such measuring devices and implementing all such water measuring mefhods at no cost
ta the United States. The Contractor shall use the information obtained from such water measuring
devices or water measuring methods to ensure its proper management of thé ‘water; to bill water users
for water delivered by the Contractm; and, if apinlicable, to récord‘ v&afer d@livere'd fqr M&I purposes
by customer class as defined in the Contractor’s water conservation plan providc;d fof in Article 26 of
this Contract. Nothing herein contained, however, shall preclude the Contractor from c—::stablishiﬁg

and collecting any charges, assessments, or other revenues authorized by California law. The
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Contractor shall include a summary of all its annual surface water deliveries in the annual report
described in subdivision (c) of Article 26 of this Contract.
(b) To the extent the information has not otherwise been provided, upon execution

of this Contract, the Contractor shall provide to the Contracting Officer a written report describing the

measurement devices or water measuring methods being used or to be used to implement subdivision

N

a) of this Article and identifying the agricultural turnouts and the M&I service connections or

o)

ternative measurement programs approved by the Contracting Officer, at which such measurement

- devices or water measuring methods are being used, and, if applicable, identifying the locations at

which such devices and/or methods are not yet being used including a time schedule for
implementation at such locations. The Contracting Officer shall advise the Contractor in writing
within 60 days as to the adequacy and necessary modifications, if any, of the measuring devices or

water measuring methods identified in the Contractor’s report and if the Contracting Officer does not

respond in such time, they shall be deemed adequate. If the Contracting Officer notifies the

Contractor that the measuring devices or methods are inadequate, the parties shall within 60 days
following the Contracting Officer’s response, negotiate in good faith the earlieét practicable date.by
which the Contractor shall modify said measuring devices and/or measuring methods as required by
the Contracting Officer to ensure compliance with sﬁbdivision (a) of this Article.

(¢)  All new surface water delivery systems installed within the Contractor;s
Servicé Area after the effective date of this Contract shall also comply with the measurement

provisibns described in subdivision (a) of this Article.
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(d)  The Contractor shall inform the Contracting Ofﬁcer and the State of California
in writing by April 30 of each Year of the monthly vohﬁne of surface water delivered within the
Contracto%’s Service Area during the previous Year.

(e) The Contractor shall inform the ContractingiOfﬁcer and the Operating
Non—Federal Entity(ies) on or before the 20‘5 calendar (iay of each month of the quantity of Injgation

Water and M&I Water taken during the preceding month.

RATES AND METHOD OF PAYMENT FOR WATER
7. (@  The Contractor shall pey ﬂle Unifed States as brovided in this Article for all
Delivered Water at Rates and Charges established in accordance with: (ij- the Secretary’s ratesetting |
policy for Irﬁgation Water adopted i 1988 and 'the.Secre.tary’s then-existing ratesetting policy for
M&I Water. Such ratesetting policies shall be amended, modified, or superseded only thrc;ugh a
public notice and comment procedure; (ii) applicable Federal Reclamatioﬁ law and associated rules
mxd_regulat’iens, or policies; .and.' (iif) other appiicable provisions of this .Contract. Payments shall be
made by} cash transaetion, electronic funds transfer, or any other mechanism és may be agreed to in
writing by the Contractor and the Contracting Officer. The Rates and Charges applicable to the
Contracter upon execution of this Contract are set forth in Exhibit “B,” as may be revised annually.
(b)  The Contracting Officer shall notify the Contractor of the Rates dnd Charges as
follows: |
(1) -~ Prior to July 1 of each Calendar Year, the Contraeting Officer shall

| QN . '
provide the Contractor an-estimate of the’Charges for Project Water that will be applied to the period

October 1, of the current Calendar Year, through September 30, of the following Calendar Year, and

/
e
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the basis for such estimate. The Contractor shall be allowed not less than two months to review and
comment on such estimates. On or before Septelﬁber 15 of each Calendar Year, the Contracting
Officer shall notify the Contrector in writing of the Charges to be in effect during the period
October 1 of the current C.alendar Year, through Septembef 30, of the following Calelfxdar Year, and

such notification shall revise Exhibit “B.”

(2) Prior to October 1 of each Calendar Year, the Contracting Officer shall

make available to the Contractor an estimate of the Rates for Project Water for the following Year
and the computations end cost allocations upon which those Rates are based. The Contractor shall be
allowed not less than two moﬁthe to review and comment on such combutations and cost allocations.
By December 31 of each Calendar Year, the Contracting Ofﬁeer shall proflide the Contractor with

the final Rates to be in effect for the upcoming Year, and such notification shall revise Exhibit “B.”

(c) At the time the Contractor submits the initial schedule for the delivery of

Project Water for each Year pursuant to subdivision (b) of Article 4 of this Contract, the Contractor

shall make an advance payment to the United States equal to the total amount payable pursuant to the '

plicable Rate(s) set under subdivision (a) of this Article, for the Project Water scheduled to be | B
elivered pursuant to this Centract during the first two calendar months of the Year. Before the end
f the first month and before the end of each calendar month thereafter, tﬁe Contractor shall make an
lvance payment to the United States, at the Rate(e) set under subdivision (a) of this Article, for the
/ater Scheduled to be delivered pursuant to this Contract during the second month immediately

llowing. Adjustments between advance payments for Water Scheduled and payments at Rates due

r Water Delivered shall be made before the end of the following month_ﬁ Provided, That any revised
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schedule submitted by the Contractor pursuant to Article 4 of this Contract which increases the

amount of Water Delix)ered. pursuant to this Contract during any month shall bé accompanied with
appropriate adyance payment; at the Rates then in effect, to assure that Project Water is not delivered
to the Contractor in édvance of such payment. In any month in which the quéntity of Water Delivered
to th¢ Contractor pursuant to this Coptract equals the quantity of Water Scheduled and paid for by the
Contractor, no additional Project Water shall be delivered to the Contractor unless and until an

dvance payment at the Rates then in effect for such additional Project Water is made. Final

&

djustment between the advance payments for the Water Scheduled and payments for the quantities

o

of Water Delivered during each Year pursuant to this Contract shall be made as soon as practicable
but no later than April 30th of the following Year, or 60 days after the delivery of Project Water

escheduled under subdivision (g) of Article 3 of this Contract if such water is not delivered by the

-

ast day of February.

[y

(d) * The Contractor shall also make a payment in addition to the Rate(s) in

[72]

ubdivision (c) of this Article to the United States for Water Delivered, at the Charges the_n in effect,

before the end of the month following the month of delivery. The.payments shall be consistent with

—

he quantities of Irrigation Water and M&I Water Delivered as shown in the water delivery report for

[

he subject month prepared by the Operating Non-Federal Entity(ies) or, if there is no Operating

Non-Federal Entity, by the Contracting Officer. The water delivefy report shall be deemed a bill for

~+

he payment of Charges for Water Delivered. Adjustment for overpayment or underpayment of

0

“harges shall be made through the adjusﬁnent of payments due to the United States for Charges for
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496 the next month. Any amdunt to be paid for past due payment of Charge shaH be computed pursuant
497 to Article 20 of this Contraét.

498 (¢)  The Contractor shall pay for any Water Delivered under subdivision (a), (f). or
499  (g) of Article 3 of this Contract as determined by the Contracting Ofﬁéér pursuant to applicable

500  statutes, associated regulations, a.ny applicable provisions of guidelines or ratesetting policiesg

501  Provided, That the Rate for Water Delivered .under subdivisibn (@ of Article 3 of fhis Contract shall
562 be no more than the otherwise applicable Rate for Irrigétion Water or M&I Water under sqbdivision

503  (a) of this Article.

~~

504 £ ,Paynients to be made by the Contractor to'the United States under thls Contract
505 may be paid from any revenues available to the Contractor.

506 @ All revenues received by the United States from the éontractor relating to the
507 de’li{/ery of Plroject Water or the delivery of non—Proje.ct‘ water through Project facilities shall be

508  allocated and applied in accordance with Federal Reclamation law and the associated rules or

509 re:gulm;ions, and the then-current Pfojgct ratesetting policies for M&I Water or Irrigation Water.

510 | (h)  The Contracting Officer shéll keep its accounts pertaining to the administration
51 1 "~ ofthe ﬁnaﬁcial terms and conditions of its long-term contracts, ?n accordance with applicable Federal .
512 standards, so as to reflect the appl}ication of Project costs and revenues. The Contracting Officer |
513 shall, each Year upon request of the Contractor, provide to the Contréctor a detailed accounting of all -
514  Project énd Contractor expense allbf:ations, thé disposition of all Project and Contractor revenues,

515  and a summary of all water deli{/ery information. The Contracting Officer and the Contractor shall
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533

534
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i

n

enter into good faith negotiations to resolve any discrepancies or disputes relating to accountings,

reports, or information.

(ij The parties acknowledge and agree that the efficient administration of this

Contract is their mutual goal. Reco gnizing that experience has demonstrated that mechanisms,

licies, and procedures used for establishing Rates and Charges and/or for making and allocating

payments, other than those set forth in this Article may be in the mutual best interest of the parties, it

expressly agreed that the parties may enter into agreements to modify the mechanisms, policies,

and procedures for any of those purposes while this Contract is in effect without amending this

Contract.

Cco

Wi

e

p

ch

® Omitted.
(1-3)  Omitted.

(k)  For the term of this Contract, Rates applied under the respective ratesetting

policies will be established to recover only reimbursable O&M (including any deficits) and capital

sts of the Project, as those terms are used in the then-current Project ratesetting policies, and

interest, where appropriate, except in instances where a minimum Rate is applicable in accordance

th the relevant Project ratesetting policy. Changes of significance in practices which implement the

- Contracting Officer’s ratesetting policies will not be implemented until the Contracting Officer has

ovided the Contractor an opportunity to discuss the nature, need, and impact of the proposed

ange.

O Except as provided in subsections 3405(a)(1)(B) and 3405(f) of the CVPIA,

the Rates for Project Water transferred by the Contractor shall be the Contractor’s Rates, in
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accordance with the applicable Project ratesetting policy, adjusted upward or downward to reflect the
changed costs, if any, incurred by the Contracting Officer in the deliyery of the ﬁmsfeﬁed Project
Water to the transferee’s point of delivery. If the Contractor is receiving lower Rates and Charggs
because of inability to pay and is transferring Proj ect Water to another entity whose Rétes and
Charges are not adjusted due to inabilit& to pay, :the Rates and Charges for transferred Project Water
shall ﬁot be adjusted to reflect the Contractor’s inability to pay. | |

(mj Pursuant to the Act of October 27, 1986 (100 Stat.3050), the Contractirig
Officer is authdrized to adjust determinaﬁoﬁs of ability to pay every five yeérs.

NON-INTEREST BEARING OPERATION AND MAINTENANCE DEFICITS

8. The Contractor and the Contracting Officer concur that, as of the effective date of this

Contract the Contractor has no non-interest bearing O&M deficits and shall have no further liability

therefore.
SALES. TRANSFERS. OR EXCHANGES OF WATER
9. (2) The right to receive Project Water provided for in this Contract may be sold,

transferred, or exchanged to othefs for reasonable and beneficial uses within the State of California if

such sale, transfer, or exchange is authorized by applicable Federal and State laws, and applicable

aq

nidelines or regulations then in effect. No sale, transfer, or exchange of Project Water under this

Contract may take place without the prior written approval of the Contracting Officer, except as

provided for in subdivision (b) of this Article, and no such sales, transfers, or exchanges shall be

pproved absent all appropriate environmental documentation, including, but not limited to,

o)

o

ocuments prepared pursuant to the NEPA and ESA. Such environmental documentation should

27




558
559
560
561
562

563

564

565
566
567
568
569
570
5.71.
572
573
574
575

576

577

578

| geographical area.

include, as appropriate, an analysis of groundwater impacts and economic and social effects,

including environmental justice, of the proposed water transfers on both the transferor and transferee.

(b)  Inorder to facilitate efficient water management by means of water transfers of

‘thve type historically carried out among Project Contractors located within the same geographical area

and to allow the Contractor to participate in an accelerated water transfer program during the term of

Athjis Contract, the Contracting Officer shall prepare, as appropriate, all necessary environmental

d%cumentation, including, but not limited to, documents prepared pursuant to the NEPA énd ESA,
axilalyzing annual transfers within such bgeographic'al areas and the Contracting Officer shall determine
whether such transfers comply with applicable law. Following the completion of the environmental
documentation, sﬁch transfers addressed in such documentaﬁon shall be conducted with advance
notice to'the Contracting Officer, but shall not fequire prior written approvdl by the Contrécting
Officer. Such environmental documeﬁtation and the Contracting Officer’s compliance determination
shall be reviewed every five years and updated, as necessary, prior to the expiration of the then-
exisﬁng five-year period.. All subsequent enviroﬁm;ehtal documeﬁfcatibn shall include an alternative to
evaluate not less than the quantity of Proj ect Water historically transferred withiﬁ the same

(c) Fora watef. transfer to qualify under subdivision (b) of this Article, such water
transfer must: (i) be for irrigation purposes for lands irrigated §vithin the previous three years, for
M&I use, groundwater recharge, groundwater baﬁk’mg, or similar groundwater activities, surface
water stofage, or fish and vﬁldlife resources; not lead to land conversion; and be delivered to

established cropland, wildlife refuges, groundwater basins, or M&I ﬁse; (ii) occur within a single -
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~ Year; (iii) occur between a willing seller and a willing buyer; (iv) convey water through existing

facilities with no new construction or modifications to facilities and be between existing Project

Contractors and/of the Contractor and the United States, Department of the Interior; and (v) comply

vith all épplicable Federal, State, and local or tribal laws and requirements impdsed for protection of

<

the environment and Indian Trust Assets, as defined under Federal law.

APPLICATION OF PAYMENTS AND ADJUSTMENTS

10.  (a)  Theamount of any overpayment by the Contractor of the Contractor’s O&M,

Q

apital, and deficit (if any) obligations for the Year shall be applied first to any current liabilities of

the Contractor arising out of this Contract then due and payable. Overpayments of more than $1,000

wn

hall be refunded at the Contractor’s request. In lieu of a refund, any amount of such overpayment, at

e+

he option of the Contractor, may be credited .against amounts to become due to th.e United States by
thé Contractor. With respect to o-verpajlment, such rcfund or adjustment shall constitute the sole
remedy of the Contractor or anyone haviﬁg or élaiming to have the right to the use of any of the
PBroject Water supply provided for herein. All credits and refunds of overpayments shall be made
within 30 days of ‘the Contracting Ofﬁcer obtaining direction as to h‘ow,to credit or refund such
overpayment in response to the notiﬁe to the Contractor that it has finalized the accoﬁnts for thé Yeér
in which the overpayment was made.

(b) All adva!nces for miscellaneous costs incurred for work requested by Athe
Contractor pursuant to Article 25 of this Contract shall be adjusted to reflect the actual costs when the

work has been completed. If the advances exceed the actual costs incurred, the difference will be
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refunded to the Contractor. If the actual costs exceed the Contractor's advances, the Contractor will
be billed for the additional costs pursuant to Article 25 of this Contract.

TEMPORARY REDUCTIONS--RETURN FLOWS

1. (a) Subject to: (i) the authorized purposes and priorities of the Project and the

o}

equireménts of Federal law, and (i1) the obligations of the Unitéd States under exisﬁng contracts, or
renewals theréof, providing for water deliveries from the Project, the Contracting Ofﬁcef shall make
ali reasonable efforts to optimi.ze Project Wafer deliveries to thé Contractor as provided in this
Contract.

(b)  The Contracting Officer or Operating Non-Federal 'Enﬁty(ies) may temporarily

discontinue or reduce the quantity of Water Delivered to the Contractor as herein provided for the

purposes of investigation, inspection, maintenance, repair, or replacement of any of the Project

facilities or any part thereof necbessary for the delivery of Project Water to the Contractor, but so far as-

feasible the Contracting Officer or Operating Non-Federal Entity(ies) will give the Contractor due

‘notice in advance of such temporary discontinuance or reduction, except in case of emergency, in

which case no notice need be given; Provided, That the United States shall use its best efforts to avoid

o

ny discontinuance or reduction in such service. Upon resumption of service after such reduction or

discontinuance, and if requested by the Contractor, the United States will, if pdssible, deliver the

quantity of Project Water which would have been delivered hereunder in the absence of such
discontinuance or reduction.

(¢) . The United States reserves the right to all seepage and return flow water

derived from Water Delivered to the Contractor hereunder which escapes or is discharged beyond the
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Contractor's Service Area; Provided, That this shall not be construed as claiming for the United States

any right to seepage or return flow being put to reasonable and beneficial use pursuant to this
Contract within the Contractor’s Service Area by the Contractor or those claiming by, through, or
under the Contractor.

CONSTRAINTS ON THE AVAILABILITY OF WATER

12, (a) In its operation of the Project, the Contracting Officer will use all reasonable
means to guard against a Condition of Shoftage in the quantity of water to Be vmade available to the
C‘oritraétof pursuant to this Contract. In the event the Contracting Officer determines that a Condition
of Shortage api)ears probable, the Contracting Ofﬁcer_ will‘notify the Contractor of said detemiination
as soon as practicable. |

(b) If there is a Condition of Shortage because of errors in physical operatipns of
the Project, drought. other physical causes beyond the control of the Conﬁacting Officer or actions
taken by the Contracting Officer to meet legal obligaﬁoris then, except as provided in subdivisién (a).

aof Article 18 of this Contract, no liabili;cy shall accrue against the United States or any of its officers,

o

gents, or employees for any damage, direct or indirect, arising therefrom.
(¢) - Inany Year in which there may occur a Condition of Shortage for any of the

reasons specified in subdivision (b) of this Afticle, and subject to subdivision (d) of this Articlé,_the

B

Contracting Officer will first allocate the available Project Water consistent with the Central Valley
Project M&I Water Shortage in its form applicable under Al'ticlé 12(c) of water service contracts in
effect on the date of this contract which provide water service from Delta Division Facilities for

determining the amount of Project Water Available for delivery to the Project Contractors. Subject to
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the foregoing allocation, in any year in which there may occur a Condition of Shortage, the
Contracting Officer shall then apportion Project Water among the Contrdctor and others entitled to
Project Water ﬁ'om.Delta Division Facilities under long-term water service or repayment contracts (or
renewals thereof or binding comnﬁtn‘xenﬁ thefefore) in force on February 28, 2005, as follows:

(1) The Contracting Ofﬁcer shall make an initial and subsequent .
determination as necess}ary of the total quantity of Project Water estimated to oe schedu’led or actually
schedulod under subdivision (b) of Atticle 4 of this Contract and under all other interiro renewal,
long-term water service or repayment contracts then in force for the delivery of Project Water by the
United States from Delta Division Facilities during the relevant Year, tlde quantity so determiﬁed
being hereinafter referred to as tho scheduled total;

(2) A determination shall Beanadé of the total qﬁa’dtity of Project Water
that is available for meeting the scheduled total, the quantity so determined being hereinafter referred
to as the available supply; | |

| (3)  The total quantity of Project Water estimated to bo scheduled or
actually scheduled by the Codtractor during the relevant Year, under subdivision (b) of Article 4
hereoﬁ shall be divided by the scheduled total, the quotient thus obtained being hereinafter roferred to
as the Contractor’s proportionate share; and - | |
(4) - The available supply shall be multiplied by the Contractof’s
prop‘ortionate share and the result shall be the quantity of Project Water mdde available by the
United States to the Contractor for_ the relevanf Year in accordance with the schedule developed by

the Contracting Officer under subdivision (c) (1) of this Article 12, but in no event shall such amount
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<:xce¢d‘ the Contract Total. In th.e event thé Contracting Officer ‘_subsequently determines that the
Contracting Officer can increasé or needs to decrease the available supply fof delivery from Delta
Division Facilities to interim renewal, long-term water service, and repayment contractors during the
relevant Yéar, such additions or reductions to the available supply shall be apportioned consistent
with subparagraphs (1) through (4), iﬁclusive. |

| (d) . By entering into this Contract, the Contractor doés not waive any legal rights or |
remedies it may have to file or participate in aﬁy administrative or judicial proceeding contesting

i) the sufficiency of the Central Valley Project M&I Water Shortage Policy; (ii) the substance of such |

a policy; (iii) the applicability of such a policy; ot (iv) the manner in which such policy is
‘ : ‘ _

plemented in order to allocate Projéc’t Water between municipal and industrial and irrigation
purposes; Provided, That the Contractor has commenced any such judicial chal]enge or ény |
atdministrative procedures necessary to institute any judicial challenge within six months of the policy
becoming final. By agre;eing to the foregbing, the Contracting Ofﬁcei‘ does not waive any legal
defenses or remedies that it may. have to assert in such a proceeding. Nothing contained herein shall
be interpreted to validate or invalidate the Central Valley Project M&I Water Shoi‘tage Policy.
(e) Omitted. - |

UNAVOIDABLE GROUNDWATER PERCOLATION

13.  To the extent applicable, the Contractor shall not be deemed to have delivered
Irrigation Water to Excess Lands or Ineligible Lands within the meaning of this Contract if such lands
are irrigated with groundwater that reaches the underground strata as an unavoidable result of the

delivery of Irrigation Water by the Contrac{or to Eligible Lands.
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RULES AND REGULATIONS

14.  The parties agree that the delivery of Irrigation Water or use of Federal facilities
pursuant to this Contract is subject to Federal Reclamation law, including but not limited to, the
Reclamation Reform Act of 1982 (43 U.S.C.390aa et seq.), as amended and supplemented, and the
rules and regulations promulgated by the Secretary of the Interior under Federal Reclamation law.

WATER AND AIR POLLUTION CONTROL

15.  The Contractor, in carrying out this Contract, shall' comply with all applicable water
and air pollution laws and regulations of the United States and the State of California, and shall
obtain all required permits or licenses from the appropriate Federal, State, or local authorities.

QUALITY OF WATER

16. (a) Project facilities used to deliver Project Water to the Contractor pursuant to
this Contract shall be operated and maintained to enable the United States to defiver Project Water to
the Contractor in acco;dance with the water Quality standards specified in subsection 2(b) of the Act
of August 26, 1937 (50 Stat. 865), as added by Sectioﬁ 101 of the Act of October 27, 1986

‘100 Staf. 3050) or other exist.ing Federal laws. The United States is undef no obligation to construct
or furnish water treatment facilities to maintain or to improve the quality ;)f Water Delivered to the
Contractor pursuanf to this Contract. The United States dbes not warrant the quality of Wé.ter ,
Delivered ’to the Contractor pursuant to this Contract.

-(b) The O&M of Project facilities shall be performed in such manner as is
practicable to maintain the quality of faw water made available through such facilities at the highest
level reasonably attainable as determined by the Contracting Officer. The Contractor shall be.
responsible for compliance with all State and Federal Water quality standards applicéble to surface
and subsurface agricultural drainage discharges generated through the use of Federal or Contractor

facilities or Project Water provided by the Contractor within the Contractor's Service Area.
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(©) The Contracting Officer shall notify the Contractor in writing when drainage.
service becomes available. Thereafter, the Contracting Ofﬁcer shall provide drainage service to the
Contractdf at rates established pursuant to the then-exi'sting ratesetting policy for Irrigation Water;
Provided, That_spch .ratésetting poii_cy shall be amended, modified, or sup’erseded only through the
process described in subdivision (a) qf Article 7.of this Contract. |

WATER ACQUIRED BY THE CONTRACTOR
OTHER THAN FROM THE UNITED STATES

17 (a) Watet or water rights now owned or hereafter acquired by the Contractor ofhe_r
tilan-from the United States énd\Im'gat'ioh Water furnished pursuaﬁt to the terms of this Contract may
be simultmleouslgf transported through the same distribution facilities of the Contractor subject to the
following: (i) if the facilities utilized for commingling Irrigation ‘Water and non-Project water were
constructed without fupds made available pursuant to Federal Reclamation laW, the provisions of
Federal Réclarnation law will be appli@aﬁle only to the Landholders of lands‘v&;hich receive Irrigation

Water; (ii) the eligibility of land to receive Irrigation Water must be established through the

-~ [certification requirements as specified in the Acreage Limitation Rules and Regulations (43 CFR

Part 426); (iii) thé water requirements of Eligible Lands within the Contractor’s Servicé Area can be
established and the quantity of Irrigation Water to be utilized is less than or equal to the quantity
necessary to irrigate such Eligible Lands; and (iv) if the facilities utilized for commingling Irrigation
Water and non-Project water aré/wére constructed with funds made available pursuani to Federal
Reclamation law, the non-Project water vﬁll be subject to the acreage limitation provisions of Federal
Reclamation law, unless the éontractor pays to the United States the incremental fee described in

43 CFR 426.15. In determin'mg the incremental fee, the Contracting Officer will qalculéte annually
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729  the cost to the Federal Government, including interest, of storing or delivering non-Project water,

730 whic.h for purposes of this Contract shall be determined as follows: The quotient shall be the unpaid

731 distribution system costs divided by the total irrigable acreage within the Contractor’s Service Area.

. ,
1 ‘ N - . -
732 The incremental fee per acre is the mathematical result of such quotient times the interest rate

733 determined using Section 202 (3) of the Act of October 12, 1982 (96 Stat. 1263). Such incremental
734 fee will be charged to each acre of excess or full cost land within the Contractor’s Service Area that.
755 receives non-Project wate;' through Federally financed or constructed facilities. The incrementél fee
736 c?:alculation methodolbgy will continue dur'mg the term o.f this Contract absént the promulgation of a
737 <§:ontrary Reclamation-wide rule, reguiation, or policy adopted after the Contractor haé been affo?ded
738  the Qpportunity to review and comment on the proposed rule, regulation, or policy. If such rulé,
739  regulation, or policy is adopted it shall supersede this provision.

740 . (b) . Water or water ﬁghts now owried or hereafter acquired by the Contractor, other |
741  than from thé United States may be stored, conveyed and/or diverted through Project facilities,

742 subject to the completion of appropriate environmental documentation, with the approval of the

743 Contracting Officer and the execution of any contract determined by the Contracting Officer to be .

744  necessary, consistent with the following provisions:

745 , | (1)  The Contractor may introduce non-Project water into Project facilities

- 746 zfmd deliver said water to lands within the Contractor’s Service Area, including Ineligible Lands,
747 éubj ect to payment to the United States and/or to any applicable Operating Non-Federal Entity of an~
|

748 iapproprjate rate as determined by the applicable Project ratesetting policy, the RRA, and the Project
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use power policy, if such Project use p’bﬁer policy is applicable, each as amended, modified, or
s;up.erseded from tim‘e to time. |

'(2) Delivery of such non-Project water in and through Project facilities
shall oﬁly be allowed to the extent such deliveries do not: (1) intgrfere with other Project purposes as
d‘etermined by the Contracting Officer; (if) reduce the quantity or quality of water available to other
Proj éct Contractors; (iii) interfere with the delivery of contréctual water entitlements to any other
Project Contractors; or (i\}) interfere with the physi‘cal_maintenanc.e of the Project facilitiés. |

(3), Neither the United States nor the Operating Non-Federal Entity(ies)
shall be responsibie for control, care or disfribuﬁon of the non-Project water before it is introduced
into or after it is delivered from the Project facilities. The Contractor hereby releases and agrées_td
defend and indemnify the United States and thé Operating Non-Federal Entity(ies), and their
respective officers, agents, and employees, from any claim for da.mage to pérsons or prépeﬁy, direct
T indirect, resulﬁng from the act(s) of the Contractor, its officers, employees, agents, or assigns, in
1) éxtracﬁng or diverting non-Project water from any source, or (ii) diverting such non-Project water
into Project facilitiés. |

“4) " Diversion of such non-Project water intd Project facilities shall be
(:onsisten.t with all applicable laws, and if involving groundwater, consisteilt with any applicable
groundwater management plan for the area from which it was extracted.

%) Aﬂer Project rpurposes are met, as determined by the Contracting

Officer, the United States and Project Contractors entitled to Project Water from Delta Division

Facilities shall share priority to utilize the remaining capacity of the facilities declared to be available
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by the Contracting Officer for conveyance and transportation of non-Project water prior to any such
remaining capacity being made available to non-Project contractors. Oiher'Project Contractors shall
have a second priority to any remaining capécity of facilities declared tov be available by the
Contracting Officer for conveyance and transportation of non'-Préj ect water prior to any such
remaining capacity being made available to non-Project contractors.

OPINIONS AND DETERMINATIONS

18.  (a)  Where the'term's of this Contract provide for actions to be based upon the

opinion or determination of either party to this Contract, said terms shall not be construed as

permitting such action to be predicated upon arbitrary, capricious, or unreasonable opinions or

determinations. Both parties, notwithstanding any other provisions of this Contract, expressly reserve

the fight to seek relief from and appropriate adjustment for any such arbitrary, capricious, or
unreasonable opinion or determination. Each opinion or determination by. either party shall be
provided in a timely manner. thhing in this subdivision (a) of this Ar'ticle is intended to of shall
affect or alter the standard of judicial review applicable under Federal law to any opinion or
:letezminaﬁon implementing a specific provision of Federal law erhbodied in statute or regulation.
b) The Contracting Officer shall have thé right to make determinations necessary
to administe_r this Contract that ére consistent vﬁth the provisions of this Contract, the laws of the

United States and of the State of California, and the rules and 1'egulatiohs promulgated by the

. Secretary of the Interior. Such determinations shall be made in consultation with the Contractor to

the extent reasonably practicable.

38




.790
.791
792
793
794

795

796

797
798
799
800
301
802
803
804
805

806

807

808

809

' COORDINATION AND COOPERATION

19.  (a) ~ Inorder to further their ﬁmtual goals and ijectives, the Contrac;ting Officer
and the Contractor shall communicate, coordinate, and cooperate with each other; and with other
affected Project Contractors, in order to improve the operation and management of the Project. The
:ommuhkation, coordination, and cooperation regarding operations and management shall include,
but not be limited to, any action which will or may materially affect the qﬁantity or quality of Project

Water supply, the allocation of Project Water supply, and Projéct financial matters including, but not

limited to, budget issues. The communication, coordination, and cooperation provided for hereunder

~shall extend to all prdvisions of this Contract. Each party shall retain exclusive decision making

authority fgr all actions, opinions, and determinations .to be made by the respective paﬁy.
| (b) Within 120 days following the effective date of this Contract, the Cohtractor,~
other affected Project Contractors, and the Contracting Officer shall arrange to meet with interested
Project Contractors to develop a mutually agreeable, written Projecf—wide i:rc;cesé, which may be
amended as necessary separate and apart from this Contract. ‘The goal of this process shall be to
provide, to the extent practicable, the means of mutual communication and interaction regarding
significant decisions concerning Project operation and fnanagement on a real-time basis.
(c)‘ In light of the factors referred to in subdivision (b) of Article 3 of this Contract,

t is the intent of the Secretary to improve water supply reliability. To carry out this intent:

(1)  The Contracting Ofﬁcef will, at the request of the Contractor, assist in

the development of integrated resource management plahs for the Contractor. Further, the
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Contracting Officer w‘ill, as appropriate, seek authorizations for implgmentation of partnerships to
improve water supply, water quality, and reliability.

H (2)  The Secretary will, as appropriéte, pursue p.rogram and project
implementation and authorization in coordination with Project Contractors to improve the water
supply, water quality, and reliability »of the Project for all Pr_oject pur;;oées.

| (3) The Secretary will coordinate with Proje‘ct Contractors and the State of
California to seek improved water resource management.

>(4) The Secretary will coordinate actions of agencies within the
Department of the Interior that may impact Thg availability of water for Project purposes.

(5)  The Contracting Officer shall periodicall}, but not less than annually,

“hold division level meetings to discuss Project operations, division level water management activities,

and other issues as appropriate.

(d)  Without linlitihg the contractual obligations of the Contracting Officer under
the other Articles of this Contract, nothing in this Article shall be ponstrued to limit or constrain the
30ntracting Ofﬁcer’é ability to communicate, 'coordinate, and éooperate with the Contractor or other
interested stakeholders or to make Aécisioné in a timely fashion as needed to protect health, safety, or
the physical integrity of structures or facilities. |

CHARGES FOR DELINQUENT PAYMENTS |

20. (a) The Contractor shall be subject to intérest, administrative and penalty charges

“on delinquent installments or payments. When a payment is not received by the due date, the

Contractor shall pay an interest charge for each day the payment is delinquent beyond the due date.
When a payment becomes 60 days delinquent, the Contractor shall pay an administrative charge to
cover additional costs of billing and processing the delinquent payment. When a payment is ,
delinquent 90 days or more, the Contractor shall pay an additional penalty charge of six percent per -
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year for each day the payment is delinquent beyond the due date. Further, the Contractor shall pay
any fees incurred for debt collection services associated with a delinquent payment.

o (b)  The interest charge rate shall be the greater of the rate prescribed quarterly in
11e Federal Register by the Department of the Treasury for application to overdue payments, or the
interest rate of one-half of one percent per month prescribed by Section 6 of the Reclamation Project
Act of 1939 (Public Law 76-260). The interest charge rate shall be detenmned as of the due date and
r¢ma1n fixed for the duration of the delinquent period.

‘ ‘ (¢) When a partial payment on a delinquent account is received, the amount
received shall be applied, first to the penalty, second to the administrative charges, third to the
aJccmed interest, and fmally to the overdue payment. :

EQUAL OPPORTUNITY

\
| |
i 21 During the performance of this Contract, the Contractor agrees as follows:

(a)  The Contractor will not discriminate against any employee or applicant for
mployment because of race, color, religion, sex, or national origin. The Contractor will take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, or national origin. ‘Such action shall
include, but not be limited to, the following: Employment, upgrading, demotion, or transfer;

oW

* recruitment or recruitment advertising; layoff or termination, rates of payment or other forms of

compensation; and selection for training, including apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be provided by
the Contracting Officer setting forth the provisions of this nondiscrimination clause.

: (b) The Contractor will, in all solicitations or advertiselnénts for employees placed
y or on behalf of the Contractor, state that all qualified applicants will receive consideration for
mployment without discrimination because of race, color, religion, sex, or national origin.

o

(0]

(©) The Contractor will send to each labor union or representative of workers with
which it has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the Contracting Officer, advising the said labor union or workers' representative of the
Contractor's commitments under Section 202 of Executive Order 11246 of September 24, 1965, and
shall post copies of the notice in conspicuous places available to employees and applxcants for
employment

(d) The Contractor will comply with all provisions of Executive Order

No. 11246 of September 24, 1965, as amended, and of the rules, regulations, and relevant orders of
the Secretary of Labor
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(¢)  The Contractor will furmsh all information and reports required by said
gmended Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to its books, records, and accounts by the Contracting Officer
and the Secretary of Labor for purposes of investigation to ascertain comphance with such rules,
regulatxons and orders.

® In the event of the Contractor's noncomphance w11:h the nondlscnmlnatxon
clauses of this Contract or with any of the said rules, regulations, or orders, this Contract may be
d;anceled terminated, or suspended, in whole or.in part, and the Contractor may be declared ineligible
for further Government contracts in accordance with procedures authorized in said amended
Executive Order, and such other sanctions may be imposed and remedies invoked as provided in said
Executlve Order, or by rule, regulation, or order of the Secretary of Labor, or as otherwise prov1ded
by law.
\ : (g) The Contractor will include the provisions of paragraphs (a) through (g) in
every subcontract or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of said amended Executive Order, so that such
provisions will be binding upon each subcontractor or vendor. The Contractor will take such action
Wth respect to any subcontract or purchase order as may be directed by the Secretary of Labor as a
eans of enforcing such provisions, including sanctions for noncompliance: Provided. however,

- That in the event the Contractor becomes involved in, or is threatened with, litigation with a

subcontractor or vendor as a result of such direction, the Contractor may request the United States to
enter into such litigation to protect the interests of the United States.

‘ GENERAL OBLIGATION-~BENEFITS CONDITIONED UPON PAYMENT

22. (a) The obhgatmn of the Contractor to pay the Umted States as prov1ded in this

-Contract is a general obligation of the Contractor notwithstanding the manner in which the obligation

may be distributed among the Contractor's water users and notmthstandlng the default of individual
Water users in their obhg,atlons to the Contractor.

(b) The payment of charges becoming due hereunder is a condition precedent to
recelvmor benefits under this Contract. The United States shall'not make water available to the
Contractor through Project facilities during any period in which the Contractor may be in arrears in
the advance payment of water rates due the United States. The Contractor shall not furnish water
made available pursuant to this Contract for lands or parties which are in arrears in the advance
payment of water rates levied or established by the Contractor. :

(c) With respect to subdivision (b) of this Article, the Contractor shall have no

obligation to require advance payment for water rates which it levies.
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COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

23, (a) The Contractor shall comply with Title VI of the Civil Rights Act of 1964

42 U.S.C. 2000d), Section 504 of the Rehabilitation Act of 1975 (P.L. 93-112, as amended), the Age
discrimination Act of 1975 (42 U.S.C. 6101, et seq.) and any other applicable civil rights laws, as
vell as with their respective implementing regulations and guidelines imposed by the-U.S.

department of the Interior and/or Bureau of Reclamation. ‘

(b)  These statutes require that no person in the United States shall, on the grounds
f race, color, national origin, handicap, or age, be excluded from participation in, be denied the

benefits of, or be otherwise subjected to discrimination under any program or activity receiving
financial assistance from the Bureau of Reclamation. By executing this Contract, the Contractor

orees to immediately take any measures necessary to implement this obligation, including permitting

officials of the United States to inspect premises, programs, and documents.

(©) The Contractor makes this agreement in consideration of and for the purpose of
btaining any and all Federal grants, loans, contracts, property discounts, or other Federal financial
ssistance extended after the date hereof to the Contractor by the Bureau of Reclamation, including
nstallment payments after such date on account of arrangements for Federal financial assistance

hich were approved before such date. The Contractor recognizes and agrees that such Federal
ssistance will be extended in reliance on the representations and agreements made in this Article,

nd that the United States reserves the right to seek judicial enforcement thereof.

PRIVACY ACT COMPLIANCE

24, (@) The Contractor shall comply with the Privacy Act of 1974 (5 U.S.C. 552a) (the

Act) and the Department of the Interior rules and regulations under the Act (43 CFR 2.45 et seq.) in
maintaining Landholder acreage certification and reporting records, required to be submitted to the
Contractor for compliance with Sections 206 and 228 of the Reclamation Reform Act of 1982 (96
Stat. 1266), and pursuant to 43 CFR 426.18.

(b)  With respect to the applicatioh and administration of the criminal penalty
rovisions of the Act (5 U.S.C. 552a(i)), the Contractor and the Contractor's employees responsible

for maintaining the certification and reporting records referenced in (a) above are considered to be

mployees of the Department of the Interior. See 5 U.S.C. 552a(m).

(¢c)  The Contracting Officer or a designated representative shall p}ovide the

Contractor with current copies of the Interior Department Privacy Act regulations and the Bureau.of
Reclamation Federal Register Privacy Act System of Records Notice (Acreage Limitation--Interior,
-Reclamation-31) which govern the maintenance, safeguarding, and disclosure of information

ontained in the Landholder's certification and reporting records.
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935 - (d)  The Contracting Officer shall designate a full-time employee of the Bureau of
936  Reclamation to be the System Manager who shall be responsible for making decisions on denials
937 %ursuant to 43 CFR 2.61 and 2.64 amendment requests pursuant to 43 CFR 2.72. The Contractor is

938  -guthorized to grant requests by individuals for access to their own records.

939 | (e The Contractor shall forward promptly to the System Manager each proposed
940 dema] of access under 43 CFR 2.64; and each request for amendment of records filed under

941 49 CFR 2.71; notify the requester accordingly of such referral; and provide the System Manager with
942 mformanon and records necessary to prepare an appropriate response to the requester. These

. 943 requirements do not apply to individuals seeking access to their own certification and reporting forms
944 ﬁled with the Contractor pursuant to 43 CFR 426.18, unless the requester elects to cite the Privacy
945 f‘ct as a basis for the 1equest

946 | CONTRACTOR TO.PAY CERTAIN MISCELLANEOUS COSTS

947 | 25.  Inaddition to all other payments to be made by the Contractor pursuant to this

_ 948 (5ontract, the Contractor shall pay to the United States, WitMn 60 days éﬁer receipt Qf a bill and
949  detailed statement submitted by the Contracting Officer to the Contractor for such speciﬁc items of
950 direct cost incurred by the United,States for work requested by the Con’gracfor associated vs'/ith this
951  Contract plus indirect costs in accordance with applicable Bureau of Reclamaﬁon policies and

952 procedures. All such amounts referred to in this Article shall not exceed the amount agreed to in

953  writing in advance by the Contractor. This Article shéH not apply to costs for routine contract
954 ° administration. |

955 - WATER CONSERVATION

956 l' 26. | (@) - Prior to the delivery of water provided from or conveyed through Federally

957 . constructed or Federally financed facilities pursuant to this Contract, the Contractor shall be

958

e

mplementing an effective water conservation and efficiency program based on the Contractor's water
959  conservation plan that has been determined by the Contracting Officer to meet the conservation and

960  efficiency criteria for evaluating water conservation plans established under Federal law. The water
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978
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980

981

conservation and efﬁciency'progrmn shall contain definite water conservation obj ectiveé, appropriate
economically feasible water conservation measureé, and time schedules for meeting th-oée objectives. :
Continued Project Water delivery pursuaﬁt to this Con‘tract shall. be contingent upon the Contractor’s
c_ohﬁnued implementation of such water conservation program. In the event the Contractor's water
conservation plan or any revised water conservation plan completed pursuant to subdivision (d) of
this Article 26‘ have not yet been determined by the Contracting Officer td meet such criteria, due to
circumstances which the Contracting Officer determines are beyond the >control of the Contractor,
water deliverieé shall be made under this Contract so long as ihe Contractor diligenﬂy works with th¢
Contracting Officer to obtain such determination at the earliest précticable date, aﬁd thereafter the

Contractor immediately begins implementing its water conservation and efficiency program in

accordance with the time schedules therein.

(b) Should the amount of M&I Wétér delivered pursuant to subdivision (a) of
Article 3 of this Contract equal or exceed 2,000 acre-feet per Year, the Contractor shall implement the
Best Management Practices identified by the time frames issued by the California Urban Water
Cor_;servation Council for suph M&I Water unless any such practice is determined by ;cﬁe Contracting
ODfficer to be méppropriate for the Contractor. a | |

(c) The Contractor shall submit to the Contracting Ofﬁcer a rev:portvon the status of
its implementation of the water conservation plan on the reporting détes specified in the then-existing
conservation and efﬁéiency criteria established under Federal law.

(d) At five-year intervals, the Contractor shall revise its v?ater conservation plan to

reflect the then-current conservation and efficiency criteria for evaluating water conservation plans
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996
997

998

999

1000

1001

1002

1003

established under Federal law and submit such revised water management plan to the Contracting
Ofﬁcér for review and evaluation. The Contracting vO’fﬁc'er will theﬁ determine if the water
conservation plan meété Reclamation’s then-current consefvation and efficiency criteria for
gvaluating water conservation plans established under Federal law. |

(e) If the Contractor is engaged in direct groﬁndwater ‘recharge, such activity shall.
be described in the Contractor’s watér conservation plan. | |

EXISTING OR ACQUIRED WATER OR WATER RIGHTS

27.  Except as specifically provided in Article 17 of this Contract, the provisions of this

Contract shall not be applicable to or affect non-Project Water or water rights now owned or hereafter

a3

icquired by the Contractor or any user of such water within the Contractor's Service Area. Any such

water shall not be considered Project Water under this Contract. In addition, this Contract shall not

be construed as limiting or curtailing any rights which the Contractor or any water user within the

Contractor's Service Area acquirés or has available under any other contract pursuant to Federal

Reclamation law.

OPERATION AND MAINTENANCE BY
SAN LUIS & DELTA-MENDOTA WATER AUTHORITY

28. (@) TheO&Mofa portlon of the Proyect facﬂmes which serve the Contractor, and

Lo 1

ésponsibility for fundmg a portion of the costs of such O&M, have been transferred to the .Saim Luis

& Delta-Mendota Water Authority, an Operating Non-Federal Entity by separate agreement (8-07-20-

LN |

X0354) between the United States and Operating Non-Federal Entify San Luis & Delta-Mendota

-t

Water Authority. That separate agreement shall not interfere with or affect the rights or obligations of

[t}

he Contractor or the United States hereunder.
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:(b) The Contracting Officer haé previously notified the Contractor in writing.that
the O&M of a portiq‘n of the Project facilities which serve the Contractor has been transferred to
Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority, and thergfore, the
Contraqtor‘shall pay directly to .Op¢rating Non-Federal Entity San Luis & Delta-Mendota Water -
Authority, or to any suceessor approved by the Contracting Officer under.the terms and éonditions of
the separate agreement between the Urﬁted States and Operating Non-Federal Entity San Luis &

Delta—Melldota Water Authority, described in subdivision (a) of this Article, all rates, charges, or

~assessments of any kind, including any assessment for reserve funds, which Operating Non-Federal

Entity San Luis & Delta-Méndota Water Authority, or such successor determines, sets, or establishes

for the O&M of the portion of the Project facilities operated and maintained by Operating

Non-Federal Entity San Luis & Delta-Mendota Water Authority, or such successor. Such direct
payments to Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority, or such
successor shall not relieve the Contractor of its obligation to pay directly to the United States the
Contractor’s share.of the Project Rates and Charges except to the extent the Opérating Non-Federal -
Entity collects payments on behalf of the United States in accordance with subdivision (a) of this
Article. |

(¢)  Forso long as the O&M of any portion of the Project faciiities serving the

Contractor 1s performed by Operating Non-Federal Entity San Luis & Delta-Mendota Water

Authority, or any successor thereto, the Contracting Officer shall adjust those components of the

Rates for Water Delivered under this Contract representing the cost associated with the activity being
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performed by Qperating Non-Federal Entity S.an Luis & Delta-Meridofa Water Authority, or its
SUCCESSOr. |

(d)  Inthe event the O&M of the Project fa;:ilities operated and maintained by
Operating Non-Federal Eﬁtity Sar; Luis & Delta-Mendota Water Authority is re-assumed by the
United States during the teﬁn of this Contract, the Contracting Officer shall so notify the Contractor,
;n'/writing, and presént to the vContract"or a revised Exhibit “B” which shall iﬁclude the.p.ortion of thé
Rates to be paid by the Confr.actor for Project Watér under this Cohtract representing the O&M costs
of the portion of such Project facilities which have been re-assumed. The Contractor shali, thereafter,
in the absence of wri&en notification from the Contracting Officer to the contrary, pay the Rates and
Charges specified in the revised Exhibit “B” diréctly to the United States in compliance with Article 7
of this Contract. - |

© OPERATION AND MAINTENANCE BY
CALIFORNIA DEPARTMENT OF WATER RESOURCES

28.1 (@  The O&M bf a portion of the Project facilities which serve the Contractor, and
responsibility for funding a portidn of the costs of such O&M,' have been transferred to the California
]Depé}rtfnent of Water Resources, an Operating Non-Federal Entity by a separate agreerhént (14-06- |
200-9755) between the United States and Operating N oﬁ-F ederal Entity California Department of

3

Water Resources. This separate agreement shall not interfere with or affect the rights or obligations

~of the Contractor or the United States hereunder.

(b) The Contracting Officer has previously notified the Contractor in writing that

‘the O&M of a portion of the Project facilities which serve the Contractof has been transferred to

Operating Non-Federal Entity California Department of Water Resources, and the Contractor shall
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pay diréctly to Operating Non—Fedéral Entity San Luis and Delta-Mendota Water Authority, or to any
sﬁcce;sor approved by the Contracting Officer under the terms and conditions of the separate | '
agreement between the United States and Operating Non-Federal Entity San Luis and Dvelta—lvllendota :
Water Authority, described in subdivision (a) bf Article 28 of this Contract, all rates, charges, or .
assessments of any kind, including any assessment for reserve funds, which Operaﬁng Noan ederal

Entity California Department of Water Resources, or such successor determines, sets, or establishes

v for the O&M conveyance and conveyance pumping portion of the Project facilities operated and

maintained by Operating Non-Federal Entity California Department of Water Resourceé, or:such
successor. Such direct payments to Operating Non-Federal Entity San Luis and Delta-Mendota Water

Authority, or such successor shall not relieve the Contractor of its obligation to pay directly to the

~ United States the Contractor’s share of the Project Rates and Charges except to the extent the

Operating Non-Federal Entity San Luis and Delta-Mendota Water Authority collects payments on
behalf of the United States in accordance with the separate agreemen_t'identiﬁed in subdivision (a) of
Article 28 of this Contract,

(c)  Forso long as the O&M of any portion of the Project facilities serving the |

o

- Contractor is performed by Operating Non-Federal Entity California Department of Water Resources,

or any successor thereto, the Contracting Officer shall adjust those components of the Rates for Water
Delivered under this Contract representing the cost associated with the activity being performed by
Operating Non-Federal Entity California Department of Water Resources, or its successor.

(d)  In the event the O&M of the Project facilities operated and maintained by

| Operating Non-Federal Entity California Department of Water Resources is re-assumed by the
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United States during the term of this Contract, the Contracting Officer shall so notify the Contractor,

in writing, and present to the Contractor a revised Exhibit “B” which shall include the portion of the

Rates and Charges, to be paid by the Contractor for Project Water under this Contract represenﬁng the

O&M costs of the portion of such Project facilities which have been re-assumed. The Contractor

- shall, thereafter, in the absence of written notification from the Contracting Officer to the contrary,

pay the Rates and Charges specified in the revised Exhibit “B” directly to the United 'Statesbin
compliance with Article 7 of this Contract.

PUMPING PLANTS. POWER FOR PUMPING PLANTS, AND TRANSFER
OF OPERATION AND MAINTENANCE TO THE CONTRACTOR

28.2. (a)  The United States shall furnish-and install pumping plants and furnish the

. amount of Project power the Contracting Officer determines is necessary to deliver Project Water to

the Contraétor from the Delia-Mendota and San Luis Canals at the point(s) of delivery identified

pufsuant to subdivision (a) of Article 5:at heads and elevations sufficient to irrigate'by gravity the

areas within the Contractor’s Service Area below 700 feet mean sea level elevation.

(b) . With ‘adﬁan;é approv_al of the Contracting Officer, the Contractor may, at its
own expense, furnish and install pumping facilities, and related electrical equipment, to enable it to o
divert and deliver Project We;tér from the Delta-Mendota a_1nd San Luis Canals "bcfore the “

United States fui'nishés and inétalls all the pumping plants referred to in subdivision () of this

Ar'ticle.‘ The United States shall furnish the amount -of Project power needed to operate such pumping

facilities; Provided. That the Contractor maintains an agreement with an entity to convey such power

to such facilities, and the Contractor agrees to pay any and all charges assessed by that entity for such _

service.
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(¢)  The furnishing of power By the United States shall be in conformance with
operating criteri‘a, rules, and regulations, including the project use poWer policy, established by the
Contracting Officer; Provided, That any such oper'c{ting criteria, rules, and regulatioﬁs, including the
project use power policy, established by the Contrac£mg Officer shall not excﬁse the ﬂnited States»
from its obligation under subdiVisi_on (a) of this Article. Such o’perating critéria, rules, and
regulations shall be déveloped in 'coopération with the Contractor and shall be based on acceptable
irrigation management practices and the power generation capacity available to the United States for
the furnishing of Project water to the Contractor.

| (d)  The Contractor hereby agrees to operate and maihtain, at its own 'expense, all
of the pump_ipg facilities described in subdivisions (a) and (b) of this Article in such a manner that
they remain in good and efficient condition; Provided, That the United Sta’;es shall finance the costs
of all major 1'eplacements that the Contrécting OfﬁCef determines are needed.

(e) The Contracting Officer or his representative shall at all times have access to
and may inépect and investigate the- pumping facilities -fobr the purpose of ascertaining if they are
being kept in safe and proper operating condition.

63 No change in any of thevpumping facilities, which in the opinion of thé
Contracﬁr;g Officer is subsﬁantial, shall'be made bykthe Contractor wifhbut first obtaining the written
consent of the Contragting Officer. The Contractor promptiy shall make any and all repaifs and
replacements to the pumping facilities which in the opinion of the Contracting Officer are necessary.

In the event the Contractor neglects or fails to make such repairs and replacements or in the event of

operation by the United States of the pumping facilities pursuant to subdivision (g) of this Article, the |
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United States may cause the repairs and replacements té bé made and the cost théreof, as de‘;ermineé
by the Contracting Officer, shall be paid by the‘Contractor to thé United States upon notice of the
payment due but not later.than April 1 of tﬁe year following that during which such work Was
completed. | | |

(g) = Inthe event the Contracting Offlcer determines that the Contraétor has not
properly cared for, operated, and maintained said pundping facilities or has failed to comply with any
of the provisions of this Article, then at the election of thé Contractmg Officer the United ‘S.tates may
take over from the Contractor the care and O&M of the émnping facilities by giving written notice to
the Contractor .of such election and the:effeétive date thereof. Thereafter dun'ng the period of . '
operation by the United States the Contractor shall pay to the Uﬁjted States in advance of the usé of
such pmnioing facilities the Contractor’s éhare of the cost of O&M thereof and replacements
therefore, as fixed in notices from the Contracting Officer. In the event such badvances are inadequate

to properly care for, operate, and maintain the pumping facilities to the end of any year, the

Contracting Officer may give written notice of a supplemental O&M charge and the Contr‘actor shall
I;ay such amount on or before the date specified in said notice. Any amount of such advances -
remaining unexpended or unobligated, at the option of the'Contractor, either shall be refunded or
<:redited upon amounts to become due to the ﬁnited States from the Contracter upder the provisions
of this Contract in subsequent years. The pumping facilities so taken back by the United States may
be returned to the Contractor ﬁpdn tﬁe furnishing to the Contractor of a written 90-day notice of

intention to retransfer.
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(h) The Contractor shall hold the United States, its officers and employees
harmless from every and all claim for damages to persons or property arising out of or connected with
the Contractdr’s O&M of the pumping facilities referred to in this Article; Provided, That nothing .

contained herein shall be construed as an assumption of liability by the Contractor to parties other

than the United States with respect to such matters.

{1 During the time the pumping facilities are operéted and maintained by the
Contractor, in addition to all other payments to be made by the Contracfor under this Contract, the
Contractor shall pay to the United States pursuant to Article 25 hereof, costs incurred by the

United States for work associated with the pumping facilities under _this Contract normeally chargédrby ‘
the United States to water users and properly and equitably chargeable to the Conﬁact@r.. |

(G)  The Conftrﬁéting: Officer may make review of any part or all of the iaumping
facilities being opéra'ted by the Contractor pursuant to this Article to assist the Contractor in asséssing k

the condition of facilities and.vthe adequacy of the maintenance program(s). The Contraéting Officer

- shall prepare reports based on the examinations, inspections or audits, and furnish copies of such

reports and any recommendations to the Contractor. The Coﬁtractor shall reimburse the actual cost
incurred by the United States in making O&M examinations, inspections, and audits, and:prepaﬁng‘
associated reports and recommendations.

| (k)  If deemed necessary by the Contracting Officer or requested by the Contractor,
special inspections of the pumping facilities being operated by the Contractor and of the Coﬁtractor’s
books and records may be made to ascerfain the extent of any O&M deﬁéiencies, to determine the

remedial measures required for their correction, and to assist the Contractor in solving specific
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problems. Any special inspection or audit shall, except in a case of emergency, be made after written
notice to the Contractor and the actual cost thereof shall be paid by the Contractor to the
United States.

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

29.  The expenditure or advance of any money or the performance of any obligation of the
United States under this Contract shall be contingent upon appropriation or allotment of funds.
Absence of appropriation or allotment of funds shall not relieve the Contractor from any obligations
under this Contract.- No liability shall accrue to the United States in case funds are not appropriated
or allotted. : ) :

- BOOKS. RECORDS, AND REPORTS

30 (a) The Céntractor shall establish and maintain accounts and other books and
records pertaining to administration of the terms and conditions of this Contract including: the

-Contractor's financial transactions, water supply data, and Project land and right-of-way agreements;

the water users' land-use (crop census), land ownership, land-leasing and water use data; and other
matters that the Contracting Officer may require. Reports thereon shall be furnished to the
Contracting Officer in such form and on such date or dates as the Contracting Officer may require.
Subject to applicable Federal laws and regulations, each party to this Contract shall have the right
during office hours to examine and make copies of the other party's books and records relating to

‘matters covered by this Contract.

(b Nom/ithstanding the provisions of subdivision (a) of this Article, no books,
records, or other information shall be requested from the Contractor by the Contracting Officer unless
such books, records, or information are reasonably related to the administration or performance of

this Contract. Any such request shall allow the Contractor a reasonable period of time within which

to provide the requested books, records, or information.
(c) - At such time as the Contractor provides information to the Contracting Officer
pursuant to subdivision (2) of this Article, a copy of such information shall be provided to the

Operating Non-Federal Entity(ies).
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ASSIGNMENT LIMITED--SUCCESSORS AND ASSIGNS OBLIGATED
31, (a) The provisions of this Contract shall apply to and bind the successors and
assigns of the parties hereto, but no assignment or transfer of this Contract or any right or interest’
therein shall be valid until approved in writing by the Contracting Officer. :
(b)  The assignment of any right or interest in this Contract by either party shall not
interfere with the rights or obligations of the other party to this Contract absent the written
concurrence of said other party.
(c) The Contracting Officer shall not unreasonably condition or withhold approval

of any proposed assignment.

SEVERABILITY

32. Inthe .\event that a person or entity who is neither (i) a party to a Project contract, nor
ii) a person or entity that receives Proj,ect‘Water from a party to a Project cbntract, nor'(iii) an
association or other form of organization whose primary function is to represent parties to Project
contracts, brings an action in a court of competentjurisdi’ction challenging the legality or
enforceability of a provision ’inclﬁded in this Contract and said person, enﬁty; association, or
organization obtains a final court decision holding that such provision is legglly invalid or
unenforceable and the Contractor ﬁas not intervened in that lawsuit in support of the piaihﬁff(s), the
parties to thisl Contract shall use their best efforts to (i) within 30 days of the date of such final court |
decision identify by mutual agree-xﬁent the provisions in this Contract which must be revised and

ii) within three months thereafter promptly agree on the éppropriatc_e revision(s). The time periods

specified above may be extended by mutual agreement of the parties. Pending the completion of the

actions designated above, to the extent it can do so without violating any applicable provisions of
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aw, the United States shall continue to make the quantities of Project Water specified in this Contract

“available to the Contractor pursuant tothe provisions of this Contract which were not found to be

egally invalid or unenforceable in the final court decision.

RESOLUTION OF DISPUTES

33.  Should any dispute arise concerning any provisions of this Contract, or the parties’
rights and obligations thereunder, the parties shall meet and confer in an attempt to resolve the
dispute. Prior to the Contractor commencing any legal action, or the Contracting Officer referring

any matter to the Department of Justice, the party shall provide to the other party 30 days’ wﬁtten :

- notice of the intent to take such action; Provided, That such notice shall not be required where a delay

In commencing an action would prejudice the interests of the party that intends to file suit. During

the 30-day notice petiod, the Contractor and the Contracting Officer shall meet and confer in an

attempt to resolve the dispute. Except as specifically provided, nothihg herein is iﬁtended to waive or
abridge any right or remedy that the Contractor or the United States may have.

OFFICIALS NOT TO BENEFIT
34.  No Member of or Delegaté to Congress, Resident Commissioner, or official of the

Contractor shall benefit from this Contract other than as a water user or landowner in the same
manner as other water users or landowners.

CHANGES IN CONTRACTOR’S SERVICE AREA
35, (a) While this Contract is in effect, no change may be made in the Contractor's
Service Area, by inclusion or exclusion of lands, dissolution, consolidation, merger, or otherwise,
except upon the Contracting Officer's written consent.

(b) Within 30 days of receipt of a request for such a change, the Contracting

Officer will notify the Contractor of any additional information required by the Contracting Officer
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for processing said réquest, and both parties will meet to establish a mutually agreeable schedule for

R

imely completion of the process. Such process will ahalyze whether the proposed change is likely to:
(1) result in the use of Project Water contrary to the terms of this Contract; (ii) impair the ability of the
Contractor to pay for Project Water furnished under this Contract or to pay for any Federally-

constructed facilities for which the Contractor is responsible; and (iii) have an impact on any Project -

-t

Vater rights applications, permits, or licenses. In addition, the Contracting Officer shall éomply with
the NEPA and the ESA. The Contractor will be responsible for all costs incurred by the Coﬁtracting
Officer in this proces;, and such costs will be paid in accordance with Article 25 of this COntract.
FEDERAL LAWS

36. By entering into this Contract, the Contractor does not waive jts rights to contest the
validity or application in connection with the performance of the terms and conditions of this |
Contract of any Federal law or regulation; Provided, That the Contractor agrees to comply with the
terms and conditions of this Contract unless and until relief from application of such Federal law or
regulation to the implementing provision of the Contract is granted by a court of competent
jurisdiction. : '

NOTICES

37.  Any notice, demand, or request authorized or required by this Contract shall be

- deemed to have been given, on behalf of the Contractor, when mailed, postage prepaid, or delivered |
- to the Area Manager, South-Central California Area Office, 1243 N Street, Fresno, CA 93721, and on
b

ehalf of the United States, when mailed, postage prepaid, or delivered to the Board of Directors of
the San Luis Water District, 1015 6" Street, Los Banos, California 93635. The designation of the
addressee or the address may be changed by notice given in the same manner as provided in this
Article for other notices. |
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IN WITNESS WHEREOF, the parties hereto have executed this Contract as of the day and

|year first above written.

APPROVEDAS TOLEGAL  “fy

TN

BEFICE OF REGIONAL S
DEPARTMENT OF THE IN

(SEAL)

Attest:

THE UNTTED STATES OF AMERICA

_Aegional Director, Mid-Pacific Region
Bureau of Reclamation

SAN LUIS WATER DISTRICT

L O ULS

Prestaent of the Board of Directors

Secretary of the Béard of Directors‘
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