The best available science suggests that current flows are insufficient to protect public trust
resources.

1.1 Legislative Directive and State Water Board Approach

Legislative Directive

Water Code section 85086 (See Appendix B), contained in the Delta Reform Act, was enacted
as part of the comprehensive package of water legislation adopted in November 2009. Water
Code section 85086 requires the State Water Resources Control Board (State Water Board) to
use the best available scientific information gathered as part of a public process conducted as
an informational proceeding to develop new flow criteria for the Delta ecosystem to protect
public trust resources. The purpose of the flow criteria is to inform planning decisions for the
Delta Plan and the BDCP. The Legislature intended to establish an accelerated process to
determine the instream flow needs of the Delta in order to facilitate the planning decisions
required to meet the objectives of the Delta Plan. Accordingly, Water Code section 85086
requires the State Water Board to develop the flow criteria within nine months of enactment of
the statute and to submit its flow criteria determinations to the Council within 30 days of their
development.

State Water Board Approach

In determining the extent of protection to be afforded public trust resources through the
development of the flow criteria, the State Water Board considered the broad goals of the
planning efforts the criteria are intended to inform, including restoring and promoting viable, self-
sustaining populations of aquatic species. Given the accelerated time frame in which to develop
the criteria, the State Water Board’s approach to developing criteria was limited to review of
instream needs in the Delta ecosystem, specifically fish species and Delta outflows, while also
receiving information on hydrodynamics and major tributary inflows. The State Water Board’s
flow criteria determinations are accordingly limited to protection of aquatic resources in the
Delta.

Limitations of State Water Board Approach

When setting flow objectives with regulatory effect, the State Water Board reviews and
considers all the effects of the flow objectives through a broad inquiry into all public trust and
public interest concerns. For example, the State Water Board would consider other public trust
resources potentially affected by Delta outflow requirements and impose measures for the
protection of those resources, such as requiring sufficient water for cold water pool in reservoirs
to maintain temperatures in Delta tributaries. The State Water Board would also consider a
broad range of public interest matters, including economics, power production, human health
and welfare requirements, and the effects of flow measures on non-aquatic resources (such as
habitat for terrestrial species). The limited process adopted for this proceeding does not include
this comprehensive review.

The State Water Board's Public Trust Responsibilities in this Proceeding

Under the public trust doctrine, the State Water Board must take the public trust into account in
the planning and allocation of water resources, and to protect public trust uses whenever
feasible. (National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 446.) Public trust
values include navigation, commerce, fisheries, recreation, scenic, and ecological values. “[l]n
determining whether it is ‘feasible’ to protect public trust values like fish and wildlife in a
particular instance, the [State Water] Board must determine whether protection of those values,
or what level of protection, is ‘consistent with the public interest.” (State Water Resources
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2. Recent Delta flows are insufficient to support native Delta fishes for today’s habitats.®
Flow modification is one of the immediate actions available although the links between
flows and fish response are often indirect and are not fully resolved. Flow and physical
habitat interact in many ways, but they are not interchangeable.

3. In order to preserve the attributes of a natural variable system to which native fish
species are adapted, many of the criteria developed by the State Water Board are
crafted as percentages of natural or unimpaired flows. These criteria include:

e 75% of unimpaired Delta outflow from January through June;
o  75% of unimpaired Sacramento River inflow from November through June; and
e 60% of unimpaired San Joaquin River inflow from February through June.

It is not the State Water Board's intent that these criteria be interpreted as precise flow
requirements for fish under current conditions, but rather they reflect the general timing
and magnitude of flows under the narrow circumstances analyzed in this report. In
comparison, historic flows over the last 18 to 22 years have been:

e approximately 30% in drier years to almost 100% of unimpaired flows in wetter
years for Delta outflows;

e about 50% on average from April through June for Sacramento River inflows;
and

e approximately 20% in drier years to almost 50% in wetter years for San Joaquin
River inflows.

4. Other criteria include: increased fall Delta outflow in wet and above normal years; fall
pulse flows on the Sacramento and San Joaquin Rivers; and flow criteria in the Delta to
help protect fish from mortality in the central and southern Delta resulting from
operations of the State and federal water export facilities.

5. The report also includes determinations regarding variability and the natural hydrograph,
floodplain activation and other habitat improvements, water quality and contaminants,
cold water pool management, and adaptive management:

o Criteria should reflect the frequency, duration, timing, and rate of change of
flows, and not just volumes or magnitudes. Accordingly, whenever possible, the
criteria specified above are expressed as a percentage of the unimpaired
hydrograph.

® This statement should not be construed as a critique of the basis for existing regulatory requirements
included in the 2006 Bay-Delta Plan and biological opinions. Those requirements were developed
pursuant to specific statutory requirements and considerations that differ from this proceeding.
Particularly when developing water quality objectives, the State Water Board must consider many
different factors including what constitutes reasonable protection of the beneficial use and economic
considerations. In addition, the biological opinions for the SWP and CVP Operations Criteria and Plan
were developed to prevent jeopardy to specific fish species listed pursuant to the federal Endangered
Species Act; in contrast, the flow criteria developed in this proceeding are intended to halt population
decline and increase populations of certain species.
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