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October 30, 2015

Via Email to BDCP.comments@icfi.com

Re: SUPPLEMENTAL CDWA Comments on the BDCP/California WaterFix
Partially Recirculated Draft EIR/Supplemental Draft EIS

These comments supplement other comments being submitted on the above-referenced
matter by the Central Delta Water Agency (CDWA).

Attached hereto is a complete copy of the 446 page comments on this matter previously
submitted on July 29, 2014 eutitled, “SUPPLEMENTAL CDWA Comments on the Draft Bay
Delta Conservation Plan and its Draft EIR/EIS and Draft Implementing Agreement.”

Those comments are being resubmitted because they are all directly relevant to matters
addressed in this Partially Recirculated DEIR/DEIS and identify numerous deficiencies that
should have been, but were not, addressed in that recirculated DEIR/DEIS.!

To properly correct the deficiencies alleged therein, and in other comments by the
CDWA and others, a large amount of "significant new information" within the meaning of
CEQA Guidelines section 15088.5, subdivision (a), must necessarily be added to the
DEIR/DEIS. Accordingly, the DEIR/EIS will have to be recirculated yet again, and much more
comprehensively so, to afford all interested persons and agencies the opportunity to
meaningfully review and comment on that new information.

It is truly mind-boggling that anyone, much less our governmental officials who have
been entrusted with the responsibility to protect the Delta estuary, could in good faith and with

! Those comments are being resubmitted, rather than incorporated by reference, because
the BDCP did not acknowledge receipt of the email submitting those comments on July 29, 2014
as requested by CDWA. Hence, it is uncertain whether the BDCP properly processed those
comments or whether there was a breakdown or other problem with the BDCP’s processing of
these, and potentially numerous other emailed comments. Such a breakdown or problem would
be tremendously prejudicial if it did indeed occur. Attached hereto is a copy of the email
submitting those comments and a copy of the “cc” that was successfully received moments after
submittal by the CDWA along with screen shots of Microsoft Outlook showing the same. The
email to the BDCP did not come back as undeliverable.
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any semblance of a straight face come to the conclusion that constructing a massive physical
facility, such as the proposed facility, that is physically capable of depriving the Delta estuary
more often that not of virtually its entire source of fresh water, and putting that facility into the
hands of folks who could not care less about the “unique cultural, recreational, natural resource,
and agricultural values of the Delta” estuary, and whose own values, in fact, are directly contrary
to those Delta values, will by any stretch of the imagination further the fundamental and
mandatory state goal to “protect[] and enhance[]” those Delta values. (Wat. Code, § 85054.)

It is in fact difficult to conceive of a massive physical facility that could do more short
and long term harm to the Delta estuary and all but guarantee its ultimate and complete
destruction than the instant facility. To successfully kill an estuary, i.e., a very special place
where fresh water meets and mixes with the sea, one must seize control of, and substantially
restrict or cut off, the fresh water entering into the estuary. To successfully kill the Delta estuary
one must seize control of, and substantially restrict or cut off, the fresh water entering into it
from its main artery, the Sacramento River. The instant project from the ground up was
designed specifically to seize control of the fresh water entering into the Delta from the
Sacramento River and to substantially restrict or cut off that flow. The inevitable, and for many,
intended, result will be the destruction of the Delta estuary by converting it into a salty, inland
sea. Destroying one area of the state, especially an area of such immense local, state and
national importance as the Delta estuary, to benefit another area of the state is unacceptable
public policy. No local, state or national governmental official should advocate for the creation
of a project that will set the stage for, much less one that is arguably specifically designed to
bring about, the destruction of the Delta estuary for the benefit of those who would obtain more
water for their unsatiable needs if that estuary were destroyed.

It is respectfully requested and urged that the project be entirely rejected. We as a state
are obligated to fulfill the state policy “to reduce reliance on the Delta.” (Wat. Code, § 85021.)
Entirely rejecting this ill-conceived project that is precisely and unashamedly designed to
increase, rather that reduce, that reliance, and using the billions of dollars that would otherwise
be wasted on this misdirected project to help “each region that depends on water from the Delta
watershed [to] improve its regional self-reliance for water through investment in water use
efficiency, water recycling, advanced water technologies, local and regional water supply
projects, and improved regional coordination of local and regional water supply efforts,” is not
only the right thing to do, it is our duty under the law. (Wat. Code, § 85021.)

We in the Delta are counting on our governmental officials that are in charge of
overseeing and reviewing this project to protect us and the Delta. It is respectfully requested and
urged that those officials use their leadership and common sense to reject this project and help
guide the state towards increased regional self-reliance and less dependence on the overly-taxed
and beleaguered Delta. The robbing Peter to pay Paul approach to water policy that is
epitomized by, and at the foundation of; this project must end, and end now with the wholesale
rejection of this project. The movement towards regional self-reliance for those that are
currently over-reliant upon the Delta’s scare water supplies is inevitable. The question presented
is whether to vigorously embark upon that movement now, before the Delta estuary is destroyed,
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or to construct this project, wait for the Delta estuary to be destroyed, and then embark upon that
movement. The choice is obvious to anyone who even remotely cares about the Delta estuary
and its innumerable and irreplaceable values.

Thank you for considering these comments and concerns.

Respeg submitted,

7

Dante J. Nomellini, Jr.
Attorney for the CDWA

Enclosures
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Dante Nomellini, Jr.

From: Dante Nomellini, Jr. <dantejr@pacbell.net>

Sent: Tuesday, July 29, 2014 11:43 PM

To: '‘BDCP.comments@noaa.gov'

Cc: Dante Nomellini, Jr. (dantejr@pacbell.net)

Subject: CDWA SUPPLEMENTAL Comments on Draft BDCP Plan and EIR_EIS
Attachments: CDWA SUPPLEMENTAL Comments on Draft BDCP Plan and EIR_EIS.pdf

Attached hereto please find the following document:
"CDWA SUPPLEMENTAL Comments on Draft BDCP Plan and EIR_EIS" (approx. 12 MB)

Please reply to this email acknowledging receipt of that document.

Thank you,
DanJr.
Attorney for the Central Delta Water Agency

Dante J. Nomellini, Jr. ("Dan Jr.")
Attorney at Law

Nomellini, Grilli & McDaniel
Professional Law Corporations
235 East Weber Avenue
Stockton, CA 95202

Mailing address:

P.O. Box 1461

Stockton, CA 95201-1461
Telephone: (209) 465-5883
Facsimile: (209) 465-3956
Email: dantejr@pacbell.net

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review,
use or disclosure is prohibited and may violate applicable laws including the Electronic Communications
Privacy Act. If you are not the intended recipient, please contact the sender and destroy all copies of the
communication.
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July 29, 2014

'Via Email to BDCP.comments@noaa.gov

Re: SUPPLEMENTAL CDWA Comments on the Draft Bay Delta Conservation Plan
and its Draft EIR/EIS and Draft Implementing Agreement.

Dear Mr. Wulft:

These comments supplement other comments being submitted on the above-referenced
matters by the Central Delta Water Agency (CDWA).

Having finally had the opportunity to flip through at least some of the overwhelming
documentation in support of this project, my fears were one-hundred percent validated. There
are no ifs, ands or buts about it: THIS PROJECT WILL DESTROY THE DELTA. It s truly
shocking how anti-preservation-of-the-Delta this project is across the board.

Virtually everything I was able to flip through had major problems in terms of
compliance with CEQA and NEPA as well as numerous other laws.

It is extremely disconcerting that the powers that be have already been convinced
politically or otherwise that an isolated facility, and the so-called Preferred Alternative for that
matter, is a done deal. It strikes me as pure insanity that, in light of the dire state of the Delta
ecosystem, state and federal fish and wildlife agencies, in particular, could even remotely
consider issuing any semblance of a fifty-year assurance to the Projects that if the Projects do x,
y and z, then they will be essentially be completely off the hook for any water commitments or
other measures needed in the future to protect fish and wildlife resources within the Delta
Watershed. That is especially insane when X, y and z are nothing but an experiment and one that
the instant EIR/EIS confirms will destroy the Delta in the process.

There is so much legally and practically wrong the BDCP Plan and its Draft EIR/EIS and
Implementing Agreement, that it has been quite frustrating to try to review the documents and
comment on them. I will defer to the many others who have embraced this monstrosity in
greater detail and will unfortunately only be able to comment on a handful out of what I estimate
to be on the order of hundreds of fundamental legal and other flaws.

I highly doubt anyone with any meaningful say on the approval of this project is going to
read these comments, but if by chance any such person should, for the sake of the Delta which
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this project purports to protect, and from someone who was raised in the Delta and genuinely
cares about its well-being, I respectfully request and urge that you PLEASE DO NOT
APPROVE THIS PROJECT. This is clearly not the solution to address the so-called co-equal
goals. Not even close.

1. The Preferred Project is Contrary to the Delta Reform Act of 2009.

a. The Preferred Project Fails to Achieve the Co-Equal Goals in a Manner that
Protects and Enhances Delta Values.

Speaking of those so-called co-equal goals, from reviewing the various documents
associated with the project, it is crystal clear that the proponents of this project did not advance
past the first sentence in Water Code section 85054. Section 85054 provides in full as follows:

“Coequal goals” means the two goals of providing a more reliable water
supply for California and protecting, restoring, and enhancing the Delta
ecosystem. The coequal goals shall be achieved in a manner that protects and
enhances the unique cultural, recreational, natural resource, and agricultural
values of the Delta as an evolving place.

(Emphasis added.) It is simply not possible for one to read through, even the “mere” (132 page)
executive summary, for the BDCP Draft EIR/EIS (“DEIR/EIS”) and walk away thinking this
project in any manner “protects,” much less “enhances,” the “unique cultural, recreational,
natural resource, and agricultural values of the Delta as an evolving place.” Simply look at the
summary of the countless significant and unavoidable impacts to those values. What kind of
twisted interpretation can be given to the phrase “as an evolving place” to justify the undisputed
destruction of those values rather than their protection, much less, enhancement?

The Projects’ conveyance facilities can be improved in numerous ways (e.g., by
constructing the state of the art fish screens on the existing South Delta export facilities that were
required by the CALFED ROD to be operational by 2006) that do not involve the mass
destruction and impairment of those values.

And to confirm the fact that the BDCP Proponents are indeed entirely overlooking the
second sentence in section 85054, all one has to do is review the stated project objectives which
say absolutely nothing about protecting, much less enhancing, those values, either as an evolving
place or otherwise. Instead, the objectives only mention more reliable water supplies and the
Delta ecosystem, i.e., the first sentence (except, of course, they change the phrase “more reliable
water supply for California” to “more reliable water supply for exporters”).

11

1
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b. The Preferred Project Substantially Increases Reliance on the Delta Rather
than Reduce that Reliance.

Another provision of the Delta Reform Act of 2009 that apparently none of the BDCP
Proponents have yet had the opportunity to review is the following:

The policy of the State of California is to reduce reliance on the Delta in
meeting California's future water supply needs through a statewide strategy of
investing in improved regional supplies, conservation, and water use efficiency.

(Wat. Code, § 85021, emphasis added.)

It defies logic and common sense how anyone could examine the BDCP from up-close or
even far away and somehow conclude that the 50 or 60 or more billion dollar BDCP is indeed a
project that is in furtherance of reducing the BDCP Proponents’ reliance on the Delta for
meeting their water supply needs. This project is obviously in furtherance of doing the complete
opposite of reducing that reliance.

For starters, the entire concept of improving the reliability of Delta water supplies is at
odds with the policy of reducing reliance on the Delta because the more reliable that Delta water
supply is for exporters, the more it can and will be relied upon by those exports. But the BDCP,
however, goes considerably beyond that and unashamedly (and quite frankly, unbelievably) goes
so far as to make the following objective one of the project’s express objectives:

Restore and protect the ability of the SWP and CVP to deliver up to full
contract amounts, when hydrologic conditions result in the availability of
sufficient water, consistent with the requirements of state and federal law and the
terms and conditions of water delivery contracts and other existing applicable
agreements.

(DEIR/EIS, p. ES-8, emphasis added.) How in the world will “restoring” and “protecting” the
ability of the Projects “to deliver up to full contract amounts,” i.e., something the projects have
NEVER been able to do, in any manner, even remotely, reduce the Projects’ reliance on the
Delta to meet their future water supply needs? The answer is obviously that it will not. Instead,
the entire purpose of this objective is undeniably to substantially increase the Projects’ reliance
on the Delta to meet their future water supply needs, which should make this project dead on
arrival if the persons in charge of enforcing the reduced reliance policy choose to duly enforce
that policy.

While it is true that any improved reliability of Delta water supplies for exporters will, by
definition or otherwise, arguably increase the exporters’ reliance on those supplies, what is being
proposed by the BDCP Proponents and what is set forth in the above-referenced project
objective is simply off the charts and manifestly unacceptable and contrary to that reduced
reliance policy.
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c. The Preferred Project Substantially Impairs, Rather than Improves Water
Quality Within the Delta.

Yet another significant policy which is likewise entirely being overlooked by the BDCP
Proponents is the policy set forth in Water Code section 85020 which provides:

The policy of the State of California is to achieve the following objectives
that the Legislature declares are inherent in the coequal goals for management of
the Delta: . . . (e) Improve water quality to protect human health and the
environment consistent with achieving water quality objectives in the Delta.

(Emphasis added.) It is nothing short of appalling how the DEIR/EIS has handled the BDCP’s
impacts to surface and groundwater quality within the Delta. In direct contravention of the
above policy, rather than improve that water quality, the DEIR/EIS concludes that both surface
and groundwater quality will be “significantly” and “unavoidably” adversely impacted. (See
e.g., DEIR/EIS, p. ES-63.)

2. The Preferred Project is Contrary to Numerous Other Laws and Policies.

The Delta Reform Act of 2009 is, of course, not the only source of legislative policies
and declarations imposing restrictions on the design of the BDCP. A few of those other sources
will be briefly discussed below.

a. Delta Protection Act of 1992.

“The Legislature finds and declares that the Sacramento-San Joaquin
Delta is a natural resource of statewide, national, and international significance,
containing irreplaceable resources, and it is the policy of the state to recognize,
preserve, and protect those resources of the delta for the use and enjoyment of
current and future generations.” (Pub. Resources Code, § 29701, emphasis

added.)

“The Legislature further finds and declares that the basic goals of the state
for the delta are the following: (b) Protect, maintain, and, where possible,
enhance and restore the overall quality of the delta environment, including, but
not limited to, agriculture, wildlife habitat, and recreational activities.” (Pub.
Resources Code, § 29702, emphasis added.)

“The Legislature further finds and declares as follows:

(a) The delta is an agricultural region of great value to the state and nation
and the retention and continued cultivation and production of fertile peatlands and
prime soils are of significant value.
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(b) The agricultural land of the delta, while adding greatly to the economy
of the state, also provides a significant value as open space and habitat for water
fowl using the Pacific Flyway, as well as other wildlife, and the continued
dedication and retention of that delta land in agricultural production contributes to
the preservation and enhancement of open space and habitat values.

(c) Agricultural lands located within the primary zone should be protected
from the intrusion of nonagricultural uses.” (Pub. Resources Code, § 29703,
emphasis added.)

Suffice it to say that it is undisputed that the proposed BDCP will permanently destroy,
not “[p]rotect, maintain, and, where possible, enhance,” tens of thousands of acres of agricultural
land within the Delta, much of which in the primary zone, and, as with Delta surface water
quality and ground water quality, the DEIR/EIS concludes that agricultural land as well as
recreational opportunities will be "significantly" and "unavoidably" adversely impacted. (See
e.g., DEIR/EIS, p. ES-111 & ES-112.)

Moreover, how causing significant and unavoidable adverse impacts to surface and
ground water quality and to agriculture and recreational activities in the Delta could be fairly
said to be consistent with the basic goals of the state to “[p]rotect, maintain, and, where possible,
enhance and restore the overall quality of the delta environment, including, but not limited to,
agriculture, wildlife habitat, and recreational activities,” is simply mind-boggling. (Pub.
Resources Code, § 29702, emphasis added.) Clearly, causing such impacts is by no means
consistent with that goal.

b. Water Code Section 12980 et seq.

“The Legislature finds and declares that the delta is endowed with many
invaluable and unique resources and that these resources are of major statewide
significance.” (Wat. Code, § 12981, subd. (a), emphasis added.)

“The Legislature further finds and declares that the delta's uniqueness is
particularly characterized by its hundreds of miles of meandering waterways and
the many islands adjacent thereto; that, in order to preserve the delta's invaluable
resources, which include highly productive agriculture, recreational assets,
fisheries, and wildlife environment, the physical characteristics of the delta should
be preserved essentially in their present form, . ..” (Wat. Code, § 12981, subd.
(b), emphasis added.)

Neither the construction of a huge isolated facility through the Delta nor any of the
related intakes, forebays, vertical shafts, etc., nor the diversion of fresh water inflows into such
an isolated facility, come anywhere remotely close to “preserv[ing]” “the physical characteristics
of the delta . . . in their present form; . . ..” (/bid.) Such construction and operation constitute an
obvious and destructive alteration of the present physical characteristics of the Delta in direct

Page 5 of 42



RECIRC2819.

contravention of the Legislature’s findings and declarations in section 12981.
C. Delta Protection Act of 1959.

“The Legislature finds that the maintenance of an adequate water supply
in the Delta sufficient to maintain and expand agriculture, industry, urban, and
recreational development in the Delta area as set forth in Section 12220, Chapter
2, of this part, and to provide a common source of fresh water for export to areas
of water deficiency is necessary to the peace, health, safety and welfare of the
people of the State . . ..” (Wat. Code, § 12201, emphasis added.)

If water is exported at the northernmost tip of the Delta via an isolated facility as
proposed by the BDCP, then such water is plainly not providing a “common source of fresh
water for export,” instead, it is providing an isolated source of fresh water for export which is
entirely devoid of common benefits to essentially the entirety of the Delta and, hence, which is
squarely contrary to section 12201 and “to the peace, health, safety and welfare of the people of
the State.”

Moreover, Water Code section 12205 provides:

“It is the policy of the State that the operation and management of releases
from storage into the Sacramento-San Joaquin Delta of water for use outside the
area in which such water originates shall be integrated to the maximum extent
possible in order to permit the fulfillment of the objectives of this part.”
(Emphasis added.)

Since, as just noted, one of the “objectives of this part” is to “provide a common source of fresh
water for export” (Wat. Code, § 12201, emphasis added), the Projects have a duty to integrate
their releases from storage into the Delta “to the maximum extent possible” to provide that
“common” source. Diverting any amount of such releases into an isolated canal, which by
definition is entirely devoid of the required commonality of benefits, is obviously not providing
the “common” source of fresh water to the maximum extent possible. Rather, it would be
blatantly disregarding that mandate.

Water Code sections 12203 and 12204, respectively, provide:

“It is hereby declared to be the policy of the State that no person,
corporation or public or private agency or the State or the United States should
divert water from the channels of the Sacramento-San Joaquin Delta to which the
users within said Delta are entitled.”

“In determining the availability of water for export from the

Sacramento-San Joaquin Delta no water shall be exported which is necessary to
meet the requirements of Sections 12202 and 12203 of this chapter.”
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Even assuming that the “common pool” mandate could somehow be circumvented,
before one drop of water is placed into an isolated facility, there needs to be a comprehensive
analysis regarding how many drops of water, and at what times of year, and during what
hydrological and ecological situations, etc., can such drops of water be legally deemed to be
surplus to what “users within [the] Delta are entitled” (Wat. Code, § 12203) and surplus to what
is “necessary to meet the requirements of Sections 12202 and 12203 of this chapter.” (Wat.
Code, § 12204.) Until that comprehensive analysis is duly undertaken (which thus far it has
not), a discussion, much less the development and threatened approval of a plan, to improve the
Projects’ conveyance facilities in the Delta is entirely premature and misplaced.

d. Watershed Protection Act.
Water Code section 11460 provides:

“In the construction and operation by the department [i.e., the SWP and
CVP] of any project under the provisions of this part a watershed or area wherein
water originates, or an area immediately adjacent thereto which can conveniently
be supplied with water therefrom, shall not be deprived by the department directly
or indirectly of the prior right to all of the water reasonably required to adequately
supply the beneficial needs of the watershed, area, or any of the inhabitants or
property owners therein.” (Emphasis added.)

In light of the conceded significant and unavoidable adverse impacts to the water quality in the
Delta that will result from implementation of the BDCP, and the resulting significant and
unavoidable detriment to humans and environmental resources that utilize and depend upon that
water quality, the implementation of the BDCP would squarely violate this fundamental duty
that the Projects’ specifically avoid any such detriment from their operations.

The BDCP as proposed simply makes a mockery of this and essentially every other law
intended to protect the Delta and its water supply and quality, and all of its “natural [and
“irreplaceable”] resource[s] of statewide, national, and international significance . ...” (Pub.
Resources Code, § 29701, emphasis added.)

It is nothing short of amazing and deeply disconcerting that there could be so much
momentum, even by those who could care less about the Delta, to implement a project, such as
the BDCP, that is so completely at odds with so many legislative declarations and policies. This
is truly a sad state of affairs.

3. The Preferred Project if Contrary to the CALFED Record of Decision.
As if being squarely contrary to nearly every legislative declaration and policy intended
to protect the Delta from something like the BDCP was not enough, the BDCP is also squarely

contrary to the CALFED Record of Decision’s thirty (30) year plan, which to remind anyone
who may have forgotten, was adopted on August 28, 2000 and, hence, has about another 15
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years before it expires.

According to the CALFED ROD, “Carrying out [its] mission, achieving the objectives,
and adhering to the solution principles will ensure that CALFED fulfills its commitment to
continuous improvement in all of the four problem areas.” (DEIR/EIS, App. 3A, attmt. 1, p. 8.)

With regard to the CALFED ROD’s objectives, those objectives are the following:

CALFED developed the following objectives for a solution:
Provide good water quality for all beneficial uses.

— Improve and increase aquatic and terrestrial habitats and improve
ecological functions in the Bay-Delta to support sustainable populations of
diverse and valuable plant and animal species.

— Reduce the mismatch between Bay-Delta water supplies and current and
projected beneficial uses dependent on the Bay-Delta system.

— Reduce the risk to land use and associated economic activities, water supply,
infrastructure and the ecosystem from catastrophic breaching of Delta levees.

(DEIR/EIS, App. 3A, attmt. 1, p. 9.)

While I will let others address the BDCP’s significant and unacceptable negative impacts
on aquatic and terrestrial habitats, suffice it to say that, as discussed above, the BDCP not only
fails to meet all of those objectives, but, instead, it actually impairs several, if not all, of those
objectives. As discussed above, the BDCP results in significant and unavoidable adverse
impacts to surface and groundwater quality within the Delta and, hence, entirely defeats the first
objective. That impairment also defeats the third objective by directly limiting the beneficial
water supply available to in-Delta diverters, not to mention to the in-Delta environmental
resources. As discussed further below, the decade-plus construction of the BDCP has the clear
potential to increase rather than “[r]educe the risk to land use and associated economic activities,
water supply, infrastructure and the ecosystem from catastrophic breaching of Delta levees.”

Hence, rather than be in furtherance of the CALFED ROD’s solution and its four basic
objectives, the BDCP directly impairs the fulfilment of that solution and objectives.

However, what takes the cake, is the CALFED ROD’s requirement that “any CALFED
solution must satisfy the following [six] solution principles:

— Reduce Conflicts in the System. Solutions will reduce major conflicts
among beneficial uses of water.

— Be Equitable. Solutions will focus on solving problems in all problem
areas. Improvements for some problems will not be made without
corresponding improvements for other problems.

— Be Affordable. Solutions will be implementable and maintainable within
the foreseeable resources of the Program and stakeholders.
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— Be Durable. Solutions will have political and economic staying power and
will sustain the resources they were designed to protect and enhance.

— Be Implementable. Solutions will have broad public acceptance and legal
feasibility, and will be timely and relatively simple to implement
compared with other alternatives.

— Have No Significant Redirected Impacts. Solutions will not solve
problems in the Bay-Delta system by redirecting significant negative
impacts, when viewed in their entirety, within the Bay-Delta or to other
regions of California.

(DEIR/EIS, App. 3A, attmt. 1, p. 9.)

Is there really any need at this point to say anything further? Could anyone that has spent
any fair amount of time learning about the BDCP and reviewing the DEIR/EIS claim with a
straight face that the BDCP satisfies any of those solution principles, much less all of them?

Needless to say it should appear manifestly clear to such persons that:

(1)  The BDCP by no means “reduces conflicts in the system,” instead it creates the
mother of all conflicts in the system.

(2) The BDCP is by no means “equitable” since it is unashamedly focused on Project
exporters and (ostensibly at least) the Delta ecosystem, and intends to
significantly destroy Delta values and resources in its wake.

3) The BDCP is by no means “affordable.” To this day the BDCP Proponents still
refuse to pay all of the costs associated with the project presumably because it
would not be affordable for them to do so.

4) The BDCP is by no means “durable,” since its too expensive, it will not produce
any where near the water the BDCP Proponents are banking on, and the vast
majority of experts agree it will result in the ultimate destruction of the resources
it is purportedly designed to protect and enhance, namely fish and wildlife.

%) The BDCP is by no means “implementable.” It is laughable and sad at the same
time to suggest that the BDCP has “broad public acceptance” and “legal
feasibility.” It patently has neither. And with regard to whether it “will be timely
and relatively simple to implement compared with other alternatives,” if this is
not the most convoluted and time-consuming project to implement in the western
hemisphere if not the world, then it is unquestionably a runner up..

(6) And last, but certainly not least, it would literally be difficult to design a project

that had more “significant redirected impacts” than the BDCP. The sheer number
of significant and unavoidable adverse impacts to the Delta amply tells the story.
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The BDCP’s redirection of significant impacts is egregious, blatant and entirely
unacceptable and unfair.

If being squarely contrary to the Delta Reform Act of 2009, the Delta Protection Acts of
1959 and 1992, Water Code sections 12980 et seq., and the Watershed Protection Act are not
enough reason to abandon the BDCP and go back to the drawing board, then its respectfully
requested and urged that the powers that be revisit and considered the foregoing CALFED ROD
mission statement, objectives and solution principles, which the powers that be themselves came
up with and approved, and reject the BDCP in its present form and work towards crafting a true
solution that myself, the Central Delta Water Agency and everyone else could get behind and
support.

Substantially improving the levee system throughout the entire Delta would be a
wonderful place to start along with installing the state of the art fish screens at the existing South
Delta facilities which, of course, were supposed to be implemented within the first seven years of
the CALFED ROD program and which are now approximately eight years past due.

4. The DEIR/EIS Fails to Properly Address the Impacts from the Substantial Erosion
of the “Common Pool” That Would Result From the Construction of an Isolated
Facility.

One of the most significant negative effects, if not the most significant negative effect,
from the BDCP on the short and long term viability of the Delta and its water supply, water
quality, ecosystem and all of its “natural [and “irreplaceable’] resource[s] of statewide, national,
and international significance . . .” is the BDCP’s substantial and unlawful impairment of the
“common pool” requirement mandated by the Delta Protection Act of 1959 via the BDCP’s
construction of an isolated facility.

The Delta Protection Act of 1959’s mandate that exports from the Delta be taken from
the “common pool” within the Delta, and not from the uppermost northern tip of the Delta as
proposed by the BDCP, has ensured that the state and federal government, as well as the millions
of people who receive Delta export water and the owners and operators of hundreds of thousands
of acres of farmland that utilize such water, have a direct stake in ensuring that the Delta water
quality remains fresh. Under the common pool requirement, what is good for the goose is good
for the gander.

It does not take a masters degree in water-related political science to realize that the
substantial, if not entire, removal from that much voting and political power in the state (and, in
the end, essentially greed) of the fundamental vested interest in preserving the water quality
within the Delta as a whole would be at the top of the list of the most foolish things a person
could advocate if a person was truly interested in preserving the short and long term viability
and, hence, water quality of the Delta estuary.
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At the end of the day, what is really keeping the Delta fresh and from turning into an
inland sea as a result of corruption and greed is the fact that the Projects themselves want the
Delta to be fresh because they currently export water from what is essentially the bottom of the
Delta.

The DEIR/EIS must discuss and acknowledge the direct and indirect impacts from
approximately 2/3rds of the state losing its direct beneficial interest in the water quality in the
Delta. That discussion must include a thorough discussion and analysis of the environmental
impacts with and without an isolated facility during a drought emergency where the Governor
(and even the President) can simply, with the stoke of a pen, wipe out any and all laws and
protections with respect to protecting water quality in the Delta.! In that event, the DEIR/EIS
must thoroughly examine, and compare and contrast, how Delta water quality, and all of its
natural values and resources that depend on that quality, will fare with and without an isolated
facility. The same type of analysis must also be performed with respect to the so-called
apocolaptic levee failure scenario.

Mitigation measures as well must be thoroughly discussed and ultimately adopted to
mitigate the impacts that would result with an isolated facility during such emergency events.

Moreover, the DEIR/EIS must thoroughly explain what it would take for the Projects to
export 15,000 cfs (or more) through the so-called 9,000 cfs isolated facility. In particular, how
many pumps and what other modifications would need to be made, and how much would it cost,
to divert substantially beyond 9,000 and, hence, effectively eliminate the common pool once and
for all and, hence, send the final death blow to the Delta.

The ommission of all of the foregoing information constitutes a fatal flaw of the
DEIR/EIS because, among other reasons, it “subverts the purposes of CEQA [by] omit[ting]
material necessary to informed decisionmaking and informed public participation.” (Lighthouse
Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 1202.)

I

1

' See for example, Government Code section 8571:

“During a state of war emergency or a state of emergency the Governor may suspend any
regulatory statute, or statute prescribing the procedure for conduct of state business, or
the orders, rules, or regulations of any state agency, including subdivision (d) of Section
1253 of the Unemployment Insurance Code, where the Governor determines and declares
that strict compliance with any statute, order, rule, or regulation would in any way
prevent, hinder, or delay the mitigation of the effects of the emergency.”
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The DEIR/EIS Fails to Properly Address the Impacts to Levee Integrity from the
Construction of the BDCP.

As CEQA Guidelines section 15064 explains:

(d) In evaluating the significance of the environmental effect of a project,
the lead agency shall consider direct physical changes in the environment which
may be caused by the project and reasonably foreseeable indirect physical
changes in the environment which may be caused by the project. (1) A direct
physical change in the environment is a physical change in the environment
which is caused by and immediately related to the project. ... (2) An indirect
physical change in the environment is a physical change in the environment
which is not immediately related to the project, but which is caused indirectly by
the project.

As Guidelines section 15126.2, subdivision (a), further provides:

Direct and indirect significant effects of the project on the environment shall be
clearly identified and described, giving due consideration to both the short-term
and long-term effects.

As Guidelines section 15151 provides:

An EIR should be prepared with a sufficient degree of analysis to provide
decisionmakers with information which enables them to make a decision which
intelligently takes account of environmental consequences. An evaluation of the
environmental effects of a proposed project need not be exhaustive, but the
sufficiency of an EIR is to be reviewed in the light of what is reasonably feasible.

The courts have looked not for perfection but for adequacy, completeness,
and a good faith effort at full disclosure.

While it is indisputable that a levee failure anywhere within the vicinity of the proposed

new conveyance facilities would rank among the highest of impacts on the significance scale and
would be devastating to both the environment as well as to humans (not to mention to the
construction of those facilities), in the tens of thousands of pages comprising the DEIR/EIS there
appears to be only the tiniest of references to the potential for the construction of the new
conveyance facilities to undermine the integrity of the numerous levees that such construction
will directly and indirectly impact.

Two of the many potentially significant impacts on levee integrity which have thus far

not been adequately investigated, discussed or analyzed, much less mitigated, include: (1) the
tunnel boring machines’ potential impacts on levee integrity; and (2) the impacts on levee
integrity from the extensive dewatering of groundwater to facility the construction of the
conveyance facilities.
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a. The DEIR/EIS Fails to Properly Address the Tunnel Boring Machines’
Potential Impacts on Levee Integrity.

While the DEIR/EIS appears to at least acknowledge that the tunnel boring machines
(TBMs) have the potential to cause subsidence of the ground surface,” the DEIR/EIS does not
give any meaningful attention to the potential for the TBMs to impair the integrity of the
numerous levees they will cross under (not once but twice where there are parallel tunnels) via
TBM induced subsidence, settlement, vibration or otherwise.

While the DEIR/EIS states that “[b]ased on the preliminary data regarding Delta ground
conditions, it is assumed that an earth pressure balancing TBM will be used for all tunneling”
(DEIR/EIS, p. 3B-7), is it well-established that:

The development of very large settlement (>150 mm) in a localized area,
or sinkholes, over EPB driven tunnels is much more common than is generally
recognized. Shirlaw and Boone (2005) record 57 cases in 77 km of urban
tunnelling in Canada and Singapore. The overall frequency was greater than one
per 1.4 km of EPB driven tunnel.

(See the enclosed excerpt [Enclosure No. 1] from “Controlling the risk of sinkholes over EPB
driven tunnels—a client perspective,” p. 1 [i.e., p. 439], the full version of which can be found via
this link:
http://books.google.com/books?id=0P190PIcHyoC&pe=PA439&Ipg=PA439&dg=controlling+t
he-+risk+oft+sinkholest+over+EPB+driven+tunnels+-+a+client+perspective&source=bl&ots=3nl
GEeP-Fl&sig=nn2-XsMghDx3QwkiEYRTHx2k0s4&hl=en&sa=X&ei=QdrXU-aMOKbt8QHLz
YGIAQ&ved=0CCQQO6AEwA g#fv=onepage&qg=controlling%20the%20risk%200f%20sinkholes
%200ver%20EPB%20driven%?20tunnels%20-%20a%20client%20perspective&f=false )

Not only is settlement common from Earth Pressure Balancing TBMs (as well as other
types of TBMs), but the unique soil characteristics in the Delta and the fragility of the levees that
overly those soils make the risks of the TBMs’ impairment of the integrity of those levees, and
potential to cause their overtopping or failure, all the more significant. DWR’s engineers,
themselves, plainly acknowledge the following:

[The] [d]epth and diameter of soft ground tunnels [as proposed by the

? “Localized settlement could occur during construction of BDCP water conveyance
facilities. In particular, settlement above tunnels could occur in response to removal of earth
materials at the tunnel face, convergence of voids created around the tunnel excavation, and
stress redistribution around the excavated tunnel. The magnitude and extent of ground settlement
depends on the excavated diameter of the tunnel, the amount of ground cover above the tunnel,
excavation methods, workmanship, details of tunnel construction, and the geotechnical
properties of the ground.” (DEIR/EIS, p. 3B-7.)
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BDCP] are pushing the state of the art for tunneling projects in North America.

(See the enclosed excerpt [Enclosure No. 2] from DWR’s report entitled, “Delta Habitat
Conservation and Conveyance Program: “The Pipleline/Tunnel Option,” p. 3 [i.e., p. 367], the
full version of which can be found via this link:

http://books.google.com/books?id=Lpbe nnYPqwC&pe=PA357&lpg=PA357&dg=Deltat+Habit
attConservationt+and+Conveyance+Program:+%E2%80%9CThe+Pipeline/Tunnel+Option&sou
rce=bl&ots=Y64LSS5 Cu&sig=0NrSAnAUlx1niZxxz8FtJ-nzalE&hl=en&sa=X&ei=N9bXU9i
LFIGP82GBolF4&ved=0CDIQ6AEwAw#v=0onepage&q=Delta%20Habitat%20Conservation%2
0and%20Conveyance%20Program%3A%20%E2%80%9CThe%20Pipeline%2FTunnel%200pti
on&f=false.)

The fact that the BDCP tunnels will be “pushing the state of the art” is all the more
reason why the public and decision makers must be presented with an “adequa[te], complete[],
and . . . good faith effort at full disclosure” of the TMBs’ potential impacts on levee integrity.
(Guidelines, § 15151.)

Included in that full disclosure there must be a thorough discussion and analysis of the
recent partial levee failure cause by a TBM crossing under a levee in Newark, California in
connection with the San Francisco Public Utilities Commission’s “Bay Division Pipeline
Reliability Upgrade Project.” Enclosed herewith as Enclosure No. 3 is a photo of that failure
extracted from Westlands Water District’s November 20, 2013 power point presentation entitled,
“District Workshop, Bay Delta Conservation Plan & Delta Habitat Conservation & Conveyance
Program.”

Pursuant to the Environmental Impact Report for that San Francisco pipeline, “[t]he
diameter of the tunnel bore [was] approximately 16 feet” and “the depth of the tunnel would be
between approximately 70 and 103 feet below mean sea level.” (See pages 3-57 & 3-17,
respectively, from the SFPUC’s “Bay Division Pipeline Reliability Upgrade Project,” Final EIR,
Volume 1, excerpts of which are enclosed herewith as Enclosure No. 4.)

In contrast to the 16-foot diameter bores for the San Francisco pipeline, the BDCP
intends to have not one, but two, 40-foot inside-diameter bores crossing under numerous levees.
The depth of those borings will be similar to the San Francisco borings: “The tunnel invert
elevation is preliminarily assumed to be at 100 feet below mean sea level (msl), primarily to
avoid peat deposits.” (DEIR/EIS, p. 3-93.)

The fact that despite all of the presumed careful planning, mitigation measures and
precautions undertaken by San Francisco, the 16 foot diameter boring approximately 100 feet
below mean sea level in Newark, California nevertheless caused a substantial partial levee
failure, significantly bolsters the need for the DEIR/EIS to recognize the potential significance of
such a failure from the considerably larger borings that are “pushing the state of the art” and
crossing under numerous levees, the failure of which, would have widespread significant adverse
environmental and human consequences.
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The fact that the DEIR/EIS does not even consider such failures to be “potentially
significant impacts” warranting a formal CEQA and NEPA mitigation measure discussion and
analysis is in-and-of-itself alarming and unsupportable. As with numerous other impacts, the
DEIR/EIS attempts to avoid a formal discussion of mitigation measures for such impacts by
declaring them to not be potentially significant, and hence not worthy of such a discussion, on
account of the so-called “environmental commitments” that will allegedly be implemented by
the BDCP Proponents and, hence, allegedly reduce the significant of the impacts.

Regardless of the terminology the DEIR/EIS uses, i.e., “mitigation measures” or
“environmental commitments,” the DEIR/EIS has committed a threshold failure to provide the
requisite “facts and analysis, [and] not just the agency's bare conclusions or opinions,” and the
requisite “detail sufficient to enable those who did not participate in its preparation to understand
and to consider meaningfully” the TBMs’ potential impacts on levee integrity and whether the
proposed “environmental commitments” are sufficient to lessen those risks to a level of
insignificance. (Laurel Heights Improvement Assn. v. Regents of Univ. of California (1988) 47
Cal. 3d 376, 404-05.) Thus far, the DEIR/EIS is required to, but has not come close to,
“demonstrat[ing] to an apprehensive citizenry that the [lead] agenc[ies have], in fact, analyzed
and considered the [TBMs’ impacts on levee integrity, much less duly mitigated them].” (CEQA
Guidelines, § 15003.)

i The DEIR/EIS Improperly Defers the Formulation and Adoption of
Mitigation Measures to Address the Tunnel Boring Machines’
Potential Impacts on Levee Integrity.

With regard to mitigating the TBMs’ impacts on levee integrity to a level of
insignificance, as with numerous other impacts from the BDCP, the DEIR/EIS simply kicks that
can down the road and essentially tells the public to trust them and to have faith that the BDCP
Proponents will duly investigate and mitigate those impacts at some point down the road. While
CEQA authorizes the deferral of the formulation of mitigation measures in special
circumstances, none of those circumstances are applicable.

As CEQA Guidelines section 15126.4 explains:

(a)(1) An EIR shall describe feasible measures which could minimize
significant adverse impacts . ... (B)... Formulation of mitigation measures
should not be deferred until some future time. However, measures may specify
performance standards which would mitigate the significant effect of the project
and which may be accomplished in more than one specified way.

As the court explains in POET, LLC v. California Air Res. Bd. (2013) 218 Cal.App.4th
681, at page 735, “There is not a single, all-encompassing statement of the judge-made exception
to the general rule prohibiting the deferral of the formulation of mitigation measures.”
Nevertheless the courts have identified the various criteria that need to be satisfied before such
deferral can lawfully take place.
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1) A Complete Analysis of the Significance of the Environmental
Impacts Has Not Yet Been Undertaken.

The first criteria is that the lead agency “undertook a complete analysis of the
significance of the environmental impact . ...” (POET, p. 737.) As discussed at length above,
the lead agency has come nowhere near rendering the threshold “complete analysis” of the
significance of the TBMs’ potential impacts on levee integrity. As discussed above, there is
essentially no analysis.

2) Mitigation Is Not Known to Be Feasible.

The second criteria is that “mitigation is known to be feasible” for the particular impact.
(POET, p. 736.) Unfortunately, as discussed above, settlement is known to be quite common for
TBMs and despite reasonable and prudent efforts to avoid it, it still happens. Moreover, the
instant issue is not merely whether the ground will settle. Instead, the issue is whether the
ground will settle, shake or otherwise be altered in a manner that causes a partial or complete
levee failure (or any other significant impairment of the levee’s integrity).

Thus, while a particular level of ground settlement may not adversely affect a seismic-
retrofitted concrete building, such settlement made be enough to partially or entirely undermine a
non-seismic-retrofitted dirt levee, built upon loosely consolidated soils that are highly saturated
and under extreme stress from a high water, high rain and/or high wind event, not to mention one
that may also be suffering from rodent holes or other cavities that impair the structural integrity
of the levee. In such circumstances, ground settlement or vibrations that would not be expected
to topple a “normal building” may very well be sufficient to topple or significantly impair a
typical Delta levee in normal or high stress conditions.

If there is evidence confirming that it is well-established that there are indeed feasible
mitigation measures that can be adopted to ensure that there will be no significant impairment to
any of numerous levees the TBMs will be crossing under regardless of whether those levees are
undergoing high stress conditions or have pre-existing structural deficiencies, etc., then the
DEIR/EIS has done a woefully inadequate job of providing facts and analysis to confirm the
existence of such feasible mitigation measures. The available evidence along with the recent
Newark, California partial levee failure confirm that the risk of significant impairment of levees
from TBM machines is something, that at the end of the day, cannot be feasibly or otherwise
mitigated to a level of insignificance.

A3) Practical Considerations Do Not Prohibit the Formulation and
Adoption of Mitigation Measures within the Context of the
DEIR/EIS.

The third criteria that must be satisfied in order to lawfully defer the formulation of

mitigation measures is that “practical considerations prohibit devising such measures early in the
planning process (e.g., at the general plan amendment or rezone stage) . ...” (POET, p. 736.)
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Assuming there are feasible mitigation measures to reduce the TBMs’ impacts on levee integrity
to less than significant (which, again, it appears there are not), the DEIR/EIS fails to explain why
such measures cannot be formulated prior to the approval of the construction of the conveyance
facilities. If, for example, the lead agency believes it needs additional geotechnical studies in
order to gather data necessary to meaningfully formulate those measures, then, instead of simply
approving the construction of the conveyance facilities in advance of those studies, the lead
agencies must perform those studies prior to approving that construction.

There are least two methods that the lead agency can address the fact that it allegedly
needs additional geotechnical studies in order to meaningfully formulate mitigation measures to
address levee impacts. The first is to simply conduct those studies prior to approving the
construction of the project. To the extent the lead agency needs to exercise eminent domain to
acquire access to conduct those studies, then the lead agency should pursue such eminent
domain. One of the lead agencies, i.e., DWR, did in fact pursue eminent domain, however, it
dismissed its eminent domain actions and, instead, chose the more convenient route of simply
approving the construction without those studies.

The second method is to refrain from trying to approve the new conveyance facilities at a
“project level” and, instead, treat the conveyance facilities like all of the other 21 “conservation
measures” and address them at this stage at a “programmatic level.” The fact that the lead
agency allegedly needs to conduct extensive geotechnical studies that will reveal not only the
specific design of the conveyance facilities (which, as of the date of the release of the DEIR/EIS
were at an approximately ten percent [10%] level of design),’ but more importantly, will reveal
the potentially significant impacts from that design and facilitate the formulation of mitigation
measures necessary to address those impacts, means that the conveyance facilities are not ready
for a “project level” environmental review and, hence, not ready for approval.

There is simply no practical reason why the lead agencies cannot refrain from approving
the construction of the new conveyance facilities until they first develop sufficient information to
design and identify, and especially mitigate, the potentially significant impacts from that design
and properly describe, discuss and analyze that design and those impacts and mitigation
measures within the context of the CEQA and NEPA process. Hence, the “practical
considerations” criteria to justify deferring mitigation measures until after approval of
conveyance facilities cannot be satisfied.

@ A List of Potential Mitigation Measures Has Not Been Set
Forth in the DEIR/EIS.

The fourth criteria that must be satisfied in order to lawfully defer the formulation of

? See page 2 of Enclosure No. 3 which is a slide extracted from Westlands Water
District's November 20, 2013 power point presentation entitled, "District Workshop, Bay Delta
Conservation Plan & Delta Habitat Conservation & Conveyance Program."
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mitigation measures is that the agency must set forth “a list of the mitigation measures to be
considered, analyzed and possibly incorporated in the mitigation plan.” (POET, p. 737.) Again,
as discussed above, this assumes that feasible mitigation measures to reduce the TBMs’ impacts
on levee integrity to less than significant are “known” to exist, which is an unwarranted
assumption. In any event, the DEIR/EIS fails to set forth such a list and instead leaves it a
mystery as to what those mitigation measures might entail.

The only semblance of such a list is seemingly set forth on page 3B-7 which states:

[SThould geotechnical reports indicate that settlement is likely in certain areas,
pre-excavation grouting will be performed ahead of the TBM to fill voids and
stabilize ground prior to mining. Utilization of an Earth Pressure Balanced TBM
with advanced features and a comprehensive grouting program, as required, will
control and avoid ground settlement due to tunnel construction. Further
protection methods and associated monitoring programs would be evaluated
during design and implemented during construction if required. A settlement
monitoring program will be implemented on sensitive features—including levees,
structures, facilities, pipelines, and utilities—as required, to ensure that
tunneling-induced settlement is controlled within acceptable limits.

This so-called list is fraught with inadequacies. While the DEIR/EIS does indeed list
“pre-excavation grouting” and the use of an “Earth Pressure Balanced TBM,” with regard to the
latter it is anyone’s guess what those “advanced features” are and what precisely that
“comprehensive grouting program” entails. But worse is the acknowledgment that additional
mitigation measures might still be required yet there is no description of those measures.
Instead, the DEIR/EIS only vaguely makes reference to “[f]uther protection methods and
associated monitoring programs” without providing any specification of what those methods and
programs entail. Moreover, while the DEIR/EIS also mentions a “settlement monitoring
program,” there is, once again, no description of what that would entail.

And getting back to second criteria set forth above, that “mitigation [must be] known to
be feasible,” because there is there no discussion (much less facts and analysis to support a
determination) of how much settlement or vibration or other interference under any particular
levee that the TBMs will cross would be deemed to be “within acceptable limits,” there is no
discussion, nor facts and analysis, to support that the settlement monitoring program, nor any of
the other referenced mitigation measures, will be capable of feasibly rendering the TBMs
impacts on levee integrity to less than significant.

Hence the DEIR/EIR not only fails to properly describe mitigation measures that, if
adopted, would render the TBMs’ impacts on levee integrity less than significant, but the
DEIR/EIS also omits the essential threshold discussion and demonstration that such measure are
indeed capable of feasibly and sufficiently rendering those impacts less than significant. This
latter omission is the result of DEIR/EIS failing to articulate what amount of settlement,
vibration or other interference is “within acceptable limits.” Any formulation of mitigation
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measures, either deferred formulation or otherwise, will be ineffective without such articulation.

5) The Lead Agencies Have Not Made a Commitment to
Formulate and Adopt Mitigation Measures in the Future.

The fifth criteria necessary to defer the formulation of alternatives is that “the agency
committed itself to formulating the mitigation measures in the future.” (POET, p. 736.) Even
this seemingly simple criteria is not satisfied. As noted above, the “[u]tilization of an Earth
Pressure Balanced TBM with advanced features and a comprehensive grouting program,” will
only be used “as required.” Utilizing it “as required,” means it might or might not be required.
The same is true with the “[f]urther protection methods and associated monitoring programs,”
and “a settlement monitoring program.” Those will likewise be implemented “as required.”

The critical questions are under what circumstances will these mitigation measures be
required and under what circumstances will they not? As discussed immediately above, the
answers of course depends on what amount of settlement, vibration or other interference is
caused by the TBMs crossing under a levee is “within acceptable limits” (taking into
consideration any and all of the non-TBM stresses that any particular levee may be facing at the
time of such crossing, e.g., high water, high wind waves, high saturation from rainfall, heavy
loads from flood control vehicles or levee repair, squirrel holes or beaver holes, etc.).

Hence, the commitment to adopt mitigation measures “as required” when there is no
specification of under what circumstances they will be required is simply no commitment at all.

(6) The Lead Agencies Have Not Set Forth and Adopted Specific
Performance Criteria for Evaluating the Efficacy of the
Mitigation Measures.

The sixth criteria necessary to defer the formulation of alternatives is that “the agency
[must] commit itself to specific performance criteria for evaluating the efficacy of the measures
implemented.” (POET, p. 738.) “Specific performance criteria” are “objective performance
criteria for measuring whether the stated [mitigation] goal will be achieved.” (POET, p. 740.) In
this case, the lead agencies have rendered it impossible for them to set forth objective
performance criteria for measuring whether “the stated [mitigation] goal will be achieved”
because the lead agencies have not properly stated such a goal. Instead, as just discussed, the
only semblance of a goal stated in the DEIR/EIS is the goal to avoid settlement that exceeds
“acceptable limits.”

Because there is no specification whatsoever regarding what constitutes “acceptable
limits” in terms of the degree of settlement, vibration or any other TBM related interference that
the lead agencies believe would be sufficient to render such interference less than significant to
the integrity of any particular levee undergoing any particular non-TBM related stress, there is
no way to meaningfully set forth objective performance criteria to measure whether any of the
DEIR/EIS’s proposed mitigation measures, €.g., pre-excavation grouting, will achieve that
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unspecified “within acceptable limits” goal.

Accordingly, for these reasons, the lead agencies’ failure to meet this criteria as well as
all other criteria necessary to authorize the deferral of the formulation and adoption of mitigation
measures to address the TBMs’ impacts on levee integrity renders such deferral wholly
unwarranted and contrary to law.

b. The DEIR/EIS Fails to Properly Address the Impacts to Levee Integrity from
the Extensive Dewatering Operations.

In addition to the TBMs’ potential impacts on levee integrity, one of the other potentially
significant impacts on levee integrity from the construction of the conveyance facilities that has
likewise not been adequately investigated, discussed or analyzed, much less mitigated, is the
impacts on levee integrity from the extensive dewatering of groundwater that is required to
enable the construction of the various conveyance facilities.

As the DEIR/EIS explains:

Construction of the conveyance facilities would require dewatering
operations. The dewatering wells would be generally 75 to 300 feet deep, placed
every 50 to 75 feet apart along the construction 20 perimeter as needed, and each
would pump 30-100 gpm. Dewatering for the tunnel shaft constitutes the deeper
dewatering (300 feet deep) while the shallow (75 feet deep) dewatering is
reserved for open trench construction; no dewatering is required along the tunnel
alignment; and the 5075 feet dewatering wells frequency distance applies to the
pipelines, intakes, widened levees, the perimeter of the forebay embankments, the
perimeter of excavation for the pumping plants, and the perimeter of tunnel
shafts. Dewatering would occur 24 hours per day and 7 days per week and would
be initiated 1 to 4 weeks prior to excavation. Dewatering would continue until
excavation is completed and the construction site is protected from higher
groundwater levels. Dewatering requirements of features along this alignment are
assumed to range from approximately 240 to 10,500 gpm (California Department
of Water Resources 2010b).

(DEIR/EIS, p. 7-46.)

Upon review of the DEIR/EIS there does not appear to be any discussion or analysis of
the potential impacts that such extensive, and unprecedented, dewatering operations may have on
the integrity of the surrounding levees. At a minimum, such dewatering would be expected to
substantially alter, i.e., increase, the hydraulic gradient between the surface waters in the rivers
and other nearby watercourses and the hydraulically connected groundwaters that are being
substantially dewatered, i.e., lowered.
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It is common knowledge that one of the major threats to levee integrity is the flow, or
“seepage,” of surface waters through and under the levee as a result of those surface waters
being higher in elevation than the lands and groundwater tables on the landside of those levees.
As explained on page 14 of “Analytical Study on Flood Induced Seepage Under River Levees”

(a copy of which is enclosed herewith as Enclosure No. 5):

Whenever a levee is subjected to a differential hydrostatic head of water

as a result of river stages higher than the surrounding land, seepage enters the

pervious substratum through the bed of the river and riverside borrow pits or the
riverside top stratum or both, and creates an artesian head and hydraulic gradient

in the sand stratum under the levee. This gradient causes a flow of seepage

beneath the levee and the development of excess pressures landward thereof. If

the hydrostatic pressure in the pervious substratum landward of the levee
becomes greater than the submerged weight of the top stratum, the excess

pressure will cause heaving of the top blanket, or will cause it to rupture at one or

more weak spots with a resulting concentration of seepage flow in the form of

sand boils.

In nature, seepage usually concentrates along the landside toe of the levee,

at thin or weak spots in the top stratum, and adjacent to clay-filled swales or

channels. Where seepage is concentrated to the extent that turbulent flow is

created, the flow will cause erosion in the top stratum and development of a
channel down into the underlying silts and fine sands, which frequently exist

immediately beneath the top stratum. As the channel increases in size or length,

or both, a progressively greater concentration of seepage flows into it with a

consequent greater tendency for erosion to progress beneath the levee.

The amount of seepage and uplift hydrostatic pressure that may develop

landward of a levee is related to the river stage, location of seepage entrance,
thickness and perviousness of the substratum and of the landside top stratum,

underground storage, and geological features. Other factors contributing to the

activity of the sand boils caused by seepage and hydrostatic pressure are the
degree of seepage concentration and the velocity of flow emerging from the

boils.”

(Emphasis added.)

See also, the Corps’ publication entitled, “Performance of Levee Underseepage Controls;
A Critical Review,” enclosed herewith as Enclosure No. 6, which discusses the problems with

“preferential” pathways through the soil which are often referred to as “defects” or

“discontinuities” in the soil profile. (See e.g., [“There is considerable evidence that boil
occurrence is often related to concentration of seepage at discontinuities and defects in the top
[soil] blanket” [id., p. 14]; and “[soil] permeability [is] controlled by defects in the top [soil]
blanket (cracks, root holes, fenceposts, etc.) rather than properties of intact soil” [id., p. 5].)
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With regard to the groundwater table elevation’s affect on seepage, as DWR itself has
previously observed in the context of an examination of RD 501:

The RD 501 drainage system artificially lowers groundwater levels
(typically 2-3 feet below ground surface). The artificial lowering of groundwater
levels further increases the seepage pressure from Miner Slough toward Ryer
Island.

The artificial lowering of groundwater levels increases the hydraulic
gradient from Miner Slough toward Ryer Island.

(See “Site Characterization and Groundwater Monitoring Data Analysis Summary Prospect
Island Tidal Habitat Restoration Project Solano County, California,” pp. iii & 7, respectively,
emphasis added, located at http://www.water.ca.gov/environmentalservices/docs/frpa/
Prospect Island Ryer Island Data Analysis Summary Memo Report Final ReaderView 6 1
9 14.pdf ; an excerpt of which is enclosed herewith as Enclosure No. 7).

Moreover, as other researchers have further observed:

[Clhanges in the groundwater table level could lead to alterations in the structure
of a levee, which in extreme cases — alongside other modifications due to such
external events as atmospheric precipitation, changing water levels in rivers and
water reservoirs protected by flood embankments, might cause levee failure or
damage.

(See “Modelling Events Occurring in the Core of a Flood Bank and Initiated by Changes

in the Groundwater Level, Including the Effect of Seepage,” p. 1 [i.e., p. 144], located at
http://www.uwm.edu.pl/wnt/technicalsc/tech 14 2/B02.PDF an excerpt of which is enclosed
herewith as Enclosure No. &)

Most of the new conveyance facilities that will require extensive dewatering are either
immediately adjacent to levees or very close to them. Such dewatering has the clear potential to
significantly increase the hydraulic gradient from the surface waters to those groundwaters, and
as a result, increase the seepage pressure through and under those levees to the potential
detriment of those levees.

As noted above, CEQA Guidelines section 15064 provides:

(d) In evaluating the significance of the environmental effect of a project,
the lead agency shall consider direct physical changes in the environment which
may be caused by the project and reasonably foreseeable indirect physical
changes in the environment which may be caused by the project. (1) A direct
physical change in the environment is a physical change in the environment
which is caused by and immediately related to the project.
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As Guidelines section 15126.2, subdivision (a), further provides:

Direct and indirect significant effects of the project on the environment shall be
clearly identified and described, giving due consideration to both the short-term
and long-term effects.

As Guidelines section 15151 provides:

An EIR should be prepared with a sufficient degree of analysis to provide
decisionmakers with information which enables them to make a decision which
intelligently takes account of environmental consequences. An evaluation of the
environmental effects of a proposed project need not be exhaustive, but the
sufficiency of an EIR is to be reviewed in the light of what is reasonably feasible.

The courts have looked not for perfection but for adequacy, completeness,
and a good faith effort at full disclosure.

The dewatering operations’ potential impacts on levee integrity from increases in the
hydraulic gradient and, hence, increases in seepage pressure on, through or under the various
levees in the vicinity of those operations constitute “direct physical change[s] in the
environment” that the lead agencies have a duty to duly consider. (Guidelines, § 15064.)

In light of the obvious devastation that would ensue if a levee were to fail, the lead
agencies must thoroughly investigate this issue and provide the requisite facts and analysis
necessary to “demonstrate to an apprehensive citizenry that [they have], in fact, analyzed and
considered the [dewatering operations’ impacts on levee integrity, as well as duly mitigated any
such impacts].” (CEQA Guidelines, § 15003.) Thus far, there appears to be no semblance of
any such investigation or demonstration.”

6. The DEIR/EIS Improperly Defers the Formulation and Adoption of Mitigation
Measures to Address Agricultural Impacts.

As discussed above, one of the criteria that must be satisfied in order to lawfully defer the
formulation of mitigation measures is that “practical considerations prohibit devising such
measures early in the planning process (e.g., at the general plan amendment or rezone stage) . . .
. (POET, p. 736.) The DEIR/EIS makes no demonstration whatsoever why the development
of an Agricultural Lands Stewardship Plan (ALSP) (i.e., mitigation measure “AG-1"), which the
lead agencies find is necessary to mitigate the impacts on agricultural resources, cannot be
prepared for CM1 prior to the approval of CM1. In fact, the DEIR/EIS requires that “[f]or each

* Note that while the foregoing comments focus on the TBMs’ and the dewatering
operations’ potential impacts to levee integrity, the DEIR/EIS likewise lacks a meaningful
consideration of the potential impacts to levee integrity from all of the other aspects of the
construction and implementation of CM1 through CM22.
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conservation measure or site-specific project activity other than Conservation Measure 1 that
would cause such effects, a draft ALSP shall be included with any publicly circulated
environmental document for the proposed conservation measure or project activity in order to
obtain public input.” (DEIR/EIS, p. 14-112.) The fact that a ALSP not only can be feasibly
prepared in advance of the adoption of all of the other conservation measures, but in fact is
required to be so prepared, confirms that there is indeed no valid reason why a draft ALSP
cannot also be developed prior to the approval of CM1 and included as part of the instant
DEIR/EIS.

With regard to the criteria that “the agency committed itself to formulating the mitigation
measures in the future” (POET, p. 736), mitigation measures AG-1a and AG-1c, for example,
which are components of the overall mitigation measure AG-1, only need to be formulated, and
ultimately adopted, “if [the BDCP proponents determine that] the measures are applicable and
feasible” and “necessary and feasible,” respectively. (DEIR/EIS, pp. 14-112 & 14-117,
emphasis added.) Thus, the commitment is merely a commitment to consider such formulation
and adoption, not to ultimately undertake such formulation and adoption.

With regard to the criteria that “the agency [must] commit itself to specific performance
criteria for evaluating the efficacy of the measures implemented,” (POET, p. 738), there is no
semblance of any such performance criteria for mitigation measure AG-1. This mitigation
measure is as open ended as it gets and not only lacks an identified mitigation goal, which is a
prerequisite to the establishment of meaningful performance criteria, but, as result, entirely lacks
any such criteria. The specification of the degree of mitigation the lead agencies believe is
feasible and must be obtained for impacts to agricultural resources, and the specification of the
objective performance criteria necessary to measure whether that degree of mitigation will be
achieved by the proposed mitigation measures, are specifications that CEQA (and NEPA)
require the lead agency to make before they can lawfully defer the ultimate formulation and
adoption of mitigation measures until some time after they approve the project. Having failed to
make either of those specifications, as well as meet the other criteria for deferral, this deferral
constitutes yet another highly unwarranted and unlawful deferral.

7. The DEIR/EIS Fundamentally Mishandles the Impacts to Water Quality and
Improperly Defers the Formulation and Adoption of Mitigation Measures to
Address those Impacts.

With regard to the projects’ impacts on water quality, not only is there a manifest
unlawful deferral of the formulation and adoption of mitigation measures to address those
impacts, but even worse, there is a manifestly unwarranted assumption that under the preferred
alternative, for example, there may not be any feasible way to avoid violations of various water
quality standards.

For example, with regard to the SWRCB’s Bay-Delta Water Quality Control Plan
(WQCP) chloride standards, the DEIR/EIS states:
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It is currently unknown whether the effects of increased chloride levels . . .
associated with CM1 operations (and hydrodynamic effects of tidal restoration
under CM4), can be mitigated through modifications to initial operations. [1]
Following commencement of initial operations of CM1, the BDCP proponents
will conduct additional evaluations described herein, and develop additional
modeling (as necessary), to define the extent to which modified operations could
reduce or eliminate the additional exceedances of the 250 mg/L Bay-Delta WQCP
objective for chloride currently modeled to occur under Alternative 4.

(DEIR/EIS, pp. 8-429 & 8-430.) The DEIR/EIS makes similar findings with respect to the Bay-
Delta WQCP EC standards (see pp. 8-441 & 8-442.)

As the DEIR/EIS’s preparers well know, the SWRCB’s Decision 1641 currently imposes
the burden on the SWP and CVP, as conditions to their water right permits that allow them to
divert and store water from the Delta Watershed, to at all times meet and maintain the Bay-Delta
WQCP chloride and EC standards. Hence, compliance with those standards is not optional
under any BDCP alternative, including the preferred alternative.

Elsewhere in the DEIR/EIS, the DEIR/EIS appears to fully recognize the SWP and
CVP’s mandatory obligation to meet the Bay-Delta WQCP standards under all BDCP
alternatives and provides assurance that full compliance with those standards is indeed built into
the modeling. For example, as the DEIR/EIS explains with respect to the modeled EC standard
violations under the various BDCP alternatives:

Water quality modeling using CALSIM II and DSM2 for BDCP
alternatives adjusts SWP and CVP operations to fully comply with D-1641
standards. . .. [However] DSM2 results may show an exceedance of D-1641
standards when, in these cases, this is a modeling anomaly and not reflective of an
actual violation.

It should be noted that many of the modeling results showing exceedance
of D-1641 standards reported in Appendix 8H are the result of this mismatch in
modeling time-step, known shortcomings in the ANN model to mirror DSM2
modeled flow-salinity interaction, and/or CALSIM II model’s limited ability to
simulate real-time operational adjustments to avoid exceedance of the standards
in shorter time-steps.

(DEIR/EIS, p. 8H-1, emphasis added.) The DEIR/EIS goes on to state:

DWR and USBR have every intention of operating SWP and CVP facilities by
fine tuning reservoir storage and exports in real time to meet D-1641 standards,
and any changes to D-1641 as adopted by the SWRCB. Actual operations are
continuously adjusted to respond to reservoir storages, river flows, exports,
in-Delta demands, tides, and other factors to insure compliance to regulatory
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requirements to the extent possible.
(DEIRVEIS, p. 8H-1.)

Accordingly, it is highly inappropriate for the DEIR/EIS to conclude that “[i]t is currently
unknown whether the effects of increased chloride levels [and EC]” from any of the BDCP
alternatives “can be mitigated through modifications to initial operations.” Not only has the
modeling assumed full compliance with the chloride and EC standards, but, regardless of the
modeling, in the real world, the SWP and CVP will have to modify their operations to meet those
standards, otherwise they will be in breach of their water right permit conditions and will have to
cease all diversions of water to and from storage within the Delta Watershed until those
standards are duly met.

Thus, notwithstanding the fact that the alternatives are modeled to fully comply with the
chloride and EC standards, to the extent that modeling reveals exceedances of those standards
that are not modeling “anomalies” or other glitches, but, instead, for whatever odd reason that
modeling reveals anticipated real-world exceedances, then the DEIR/EIS must thoroughly
investigate and analyze what SWP and CVP operations (i.e., storage operations, exports
operations, water purchase/transfer operations, etc.) can be adjusted to avoid those exceedances
to ensure the SWP and CVP are in compliance with their permit conditions.

What the DEIR/EIS cannot lawfully do, is what it does in fact do, i.e., merely kick this
can down the road and, after the particular alternative has already been approved, merely let the
SWP and CVP look into which exceedances are modeling oddities and which ones are real, and
let the SWP and CVP decide what modifications to their operations if any they think can
“feasibly” avoid those exceedances.

i. The DEIR/EIS Improperly Defers the Formulation and Adoption of
Mitigation Measures to Address Water Quality Impacts.

The instant matter is a particularly egregious mishandling of the lead agencies’ CEQA
and NEPA responsibilities that goes well beyond the unlawful deferral of the formulation and
adoption of mitigation measures. In an event, it can be readily seen that such mishandling fails
to meet all of the criteria necessary to tolerate such deferral.

With regard to the first criteria that the lead agency must have “undert[aken] a complete
analysis of the significance of the environmental impact . ..." (POET, p. 737), as discussed
above, the lead agencies have thus far made no attempt to identify which of the exceedances
were due to modeling anomalies and which were not, and made no attempt to identify or analyze
the cause of the non-modeling exceedances which is a threshold determination necessary to the
meaningfully formulation of mitigation measures, even if the ultimate formulation and adoption
is deferred.

With regard to the second criteria that “mitigation is known to be feasible” (POET, p.
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736), while compliance with mandatory water quality standards should certainly be feasible, the
lead agencies nevertheless inappropriately conclude that “[i]t is currently unknown’ whether
compliance with the standards is feasible. (See DEIR/EIS, pp. 8-429 & 8-430, and 8-441 & 8-
442.) Hence, according to the lead agencies, this criteria for deferral is not satisfied.

With regard to the third criteria that “practical considerations prohibit devising such
measures early in the planning process . . . ” (POET, p. 736), there is simply no practical or other
reason why the various “additional evaluations . . . and . . . additional modeling” that the lead
agencies direct the BDCP Proponents to perform “to define the extent to which modified
operations could reduce or eliminate the additional exceedances of the [chloride and EC
standards]” (see e.g., DEIR/EIS, pp. 8-429 & 8-430) cannot be performed by the lead agencies
themselves within the context of the instant DEIR/EIS, rather than at some point in the future
entirely outside of the CEQA and NEPA processes. Performing those type of evaluations and
modeling within the context of CEQA and NEPA public and agency review processes is one of
the fundamental, if not the fundamental, purposes of those processes.’

With regard to the forth criteria that the lead agencies must set forth “a list of the
mitigation measures to be considered, analyzed and possibly incorporated in the mitigation plan”
(POET, p. 737), while the lead agencies do list some actions that could be taken, the lead
agencies ultimately leave it up to the BDCP Proponents to “identify” and “develop” the
mitigation measures and the BDCP Proponents are allowed to entirely ignore all of the lead
agencies’ suggested measures, as well as any they identify and develop on their own, to the
extent they determine they are not “feasible.” (See e.g., DEIR/EIS, pp. 8-429 & 8-430, and 8-
441 & 8-442.) Hence, in the end, the mandatory list of feasible mitigation measures from which
the BDCP Proponents can ultimately select which ones to implement is non-existent.

With regard to the fifth criteria that “the agency committed itself to formulating the
mitigation measures in the future” (POET, p. 736), once again, because the BDCP Proponents
have the power to do nothing if they conclude there are no feasible mitigation measures, the lead
agencies cannot be said to have made any commitment to formulate, or adopt, any mitigation
measures in the future. Instead, it is clearly anticipated that there will be no such formulation or
adoption.

Finally, with regard to the sixth criteria that “the agency [must] commit itself to specific
performance criteria for evaluating the efficacy of the measures implemented” (POET, p. 738),

> “The Legislature finds and declares that it is the policy of the state that public agencies
should not approve projects as proposed if there are feasible alternatives or feasible mitigation
measures available which would substantially lessen the significant environmental effects of
such projects, and that the procedures required by this division are intended to assist public
agencies in systematically identifying both the significant effects of proposed projects and the
feasible alternatives or feasible mitigation measures which will avoid or substantially lessen such
significant effects.” (Pub. Resources Code, § 21002.)
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because the BDCP Proponents do not have to adopt any mitigation measures if they determine
that none of the mitigation measures the lead agencies have suggested or any others than they
can think of are feasible, the lead agencies’ duty to commit themselves to specific performance
criteria to evaluate the effectiveness of those measures has been completely undermined. In any
event, assuming for the sake of argument that the BDCP Proponents were indeed required to
adopt one or more mitigation measures (and could not avoid such adoption on the grounds that
those measures are not feasible), the lead agencies fail to establish a meaningful goal in terms of
chloride and EC impacts which would render ineffective any performance criteria (even if the
lead agencies adopted such criteria which they do not) that would be established to ensure that
goal is duly met.

For example, with regard to chloride, the so-called “goals” are non-specific and far too
general to meaningfully evaluate compliance with those goals. The various chloride mitigation
goals, for each of the three sub-parts to Mitigation Measure WQ-7, appear to be the following:
(1) to “reduce or eliminate the additional exceedances of the 250 mg/L Bay-Delta WQCP
objective for chloride currently modeled to occur under Alternative 4”; (2) to “either avoid,
minimize, or offset for reduced seasonal availability of water that meets applicable water quality
objectives and that results in levels of degradation that do not substantially increase the risk of
adversely affecting the municipal and industrial beneficial use”; and (3) to “avoid or minimize
the chloride level increases in the marsh, with the goal of maintaining chloride at levels that
would not further impair fish and wildlife beneficial uses in Suisun Marsh.” (DEIR/EIS, p. 8-
430 & 8-431.)°

General terms like “reduce” and “minimize” fail to set forth a meaningful goal. The key
question is how much reduction or minimization must be achieved? Without such a
specification, the range of allowable reduction or minimization can run the gamut from
extremely insignificant to extremely significant, and anything in between. In any event,
regardless of the defective goals, the lead agencies fail to adopt “objective performance criteria
for measuring whether [those goals] will be achieved.” (POET, p. 740.) Once again, no
mitigation measures need to be adopted if the BDCP Proponents determine none of the
mitigation measures are feasible, but even if one or more measures were required to be adopted,
the lead agencies have failed to set forth any objective performance criteria to enable the lead
agencies, as well as the public, to measure the actual, real world success of those measures in
achieving, even the highly nebulous goals. Put simply, by what mechanism or protocol will
anyone know if those goals are being met?

Because the lead agencies cannot satisfy any of the criteria necessary to defer the
formulation and adoption of mitigation measures to address chloride and EC impacts, and

% The goals with regard to EC impacts are substantially similar and equally non-specific:
“The goal of specific actions would be to reduce/avoid additional exceedances of Delta EC
objectives and reduce long-term average concentration increases to levels that would not
adversely affect beneficial uses within the Delta and Suisun 30 Marsh.” (DEIR/EIS, p. 8-441.)
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because all of those criteria must be satisfied to tolerate such deferral, as with the other
attempted deferral of mitigation measures for this project, this deferral is highly egregious and
contrary to law.’

8. The DEIR/EIS Improperly Omits Site-Specific Details and Analysis of the Extensive
Geotechnical (and Environmental) Studies that Will be Required to Construct the
Project.

According to the DEIR/EIS:

Detailed subsurface investigations will be performed at the locations of
the water conveyance alignment and facility locations and at material borrow
areas. . .. The work to be performed will include a subsurface investigation
program to provide the information required to support the design and
construction of the BDCP water conveyance facilities. . . . The geotechnical
investigation will also include a small scale environmental screening to assess the
presence or absence of dissolved gases that will help guide the tunnel ventilation
design and disposal considerations for excavated materials and tunnel cuttings. . .

(DEIR/EIS, p. 3B-6.)

Site-specific geotechnical studies are expected to include the following, as
appropriate [:] . ... Drilling and sampling of soil borings, cone penetration, and
other in-situ tests, slug tests, aquifer/pumping tests, and test pits to evaluate the
subsurface conditions. Installing wells and monitoring groundwater elevations
for use in liquefaction evaluation and dewatering requirements.

(DEIRJEIS, p. 3B-7.)
The DEIR/EIS acknowledges the following at page 31-17:

Activities implemented as part of geotechnical studies would have the
potential to result in significant environmental impacts due to the inadvertent
release of hazardous materials, impacts to groundwater quality, ground
disturbance, and noise.

Notwithstanding the acknowledgment of the potential to result in significant
environmental impacts, the DEIR/EIS improperly fails to specify and disclose the locations
where these studies will take place. According to the DEIR/EIS:

7 Note that while the foregoing comments focus on chloride and EC impacts, the same

wrongful deferral of the formulation and adoption of mitigation measures likewise applies to the
DEIR/EIS’s mishandling of bromide impacts (as well as other impacts).
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The locations of borings and other test locations will be based on a review
of available geologic data to identify data gaps in the conveyance alignment and
on the locations of critical facilities such as hydraulic structures and tunnels. The
spacing of the borings and test locations likely will average about 1,000 feet along
proposed canal and tunnel alignments and approximately 100 to 200 feet at
intakes, pumping plants, forebays, siphons, and other hydraulic structures.

At this stage of the game, i.e., after years and millions of dollars have been invested in
the pursuit of this project, and at the so-called “project level” review of the BDCP, it is neither
acceptable, nor reasonable, for the anticipated and foreseeable locations, as well as quantity, of
such borings and other test locations to remain a mystery and be kept hidden from the public, as
well as the decision makers. Surely a “review of available geologic data to identify data gaps”
has already been done, and to the extent it has not, it should have been done prior to release of
the DEIR/EIS.®

As CEQA Guidelines section 15146 explains:

The degree of specificity required in an EIR will correspond to the degree
of specificity involved in the underlying activity which is described in the EIR.
(a) An EIR on a construction project will necessarily be more detailed in the
specific effects of the project than will be an EIR on the adoption of a local
general plan or comprehensive zoning ordinance because the effects of the
construction can be predicted with greater accuracy.

According to the lead agencies, the DEIR/EIS is “[a]n EIR on a construction project,”
and, hence, matters such as the locations and quantity of geotechnical (and any other) tests
necessary to design and construct the project are critical matters that must be included in the
DEIR/EIS. (See e.g., Guidelines, § 15161 [“The EIR shall examine all phases of the project
including planning, construction, and operation”].)’

® Note that elsewhere in the DEIR/EIS, it is acknowledged that such review has indeed
already taken place. See for example, DEIR/EIS page 9-45: “The available data within the Plan
Area, as presented in the CERs and the Geotechnical Data Reports . . . were compiled and
reviewed. Available soil boring logs, subsurface cross sections, soil stratigraphy, and
groundwater data from the CER were used. Geology and soil maps (from the U.S. Geological
Survey and Natural Resources Conservation Service) for the Plan Area were also used, with
particular focus on areas where soft, loose, and compressible soils are present.” (Emphasis
added.)

’ See also, Orinda Assn v. Board of Supervisors (1986) 182 Cal.App.3d 1145, at page
1171: “A public agency is not permitted to subdivide a single project into smaller individual
sub-projects in order to avoid the responsibility of considering the environmental impact of the
project as a whole.”
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As the California Supreme Court explains in Laurel Heights Improvement Assn. v.
Regents of Univ. of California (1988) 47 Cal. 3d 376, at pages 404-05:

“To facilitate CEQA's informational role, the EIR must contain facts and analysis,
not just the agency's bare conclusions or opinions.” [Citations.] An EIR must
include detail sufficient to enable those who did not participate in its preparation
to understand and to consider meaningfully the issues raised by the proposed
project.

An identification of the locations and quantity, not to mention a detailed description, of
the various drillings, cone penetration tests, other in-situ tests, slug tests, aquifer/pumping tests,
test pits and groundwater monitoring wells is imperative “to enable those who did not participate
in [the DEIR/EIS’s] preparation to understand and to consider meaningfully the issues raised by”
those activities. (Ibid.) The nature, extent and significance of the potential environmental
impacts from those activities will directly depend on the site-specific circumstances occurring at
any particular location. Those circumstances include the presence of above or below ground
public or private utilities; fish and wildlife habitat; archaeological or cultural resources; levees
or other reclamation works; irrigation or drainage canals; domestic or commercial wells;
residences; farming and other operations taking place on the lands; etc. In essence, those site-
specific circumstances include all the matters that make up the “natural and man-made
conditions” existing at the particular site, i.e., the matters that make up the “environment” at
those sites:

“Environment” means the physical conditions which exist within the area
which will be affected by a proposed project including land, air, water, minerals,
flora, fauna, ambient noise, and objects of historic or aesthetic significance. The
area involved shall be the area in which significant effects would occur either
directly or indirectly as a result of the project. The “environment” includes both
natural and man-made conditions.

(CEQA Guidelines, § 15360.)

The location where proposed activities take place, as well as the nature and extent of such
activities, is obviously essential to a meaningful CEQA and NEPA analysis. For a so-called
“project level” EIR/EIS which is intended to be sufficient to authorize the construction of the
Preferred Alternative, the lack of specification of the location, nature and extent of the extensive
geotechnical studies necessary to construct this massive project, not to mention the lack of
investigation and analysis of the site-specific impacts from such studies, constitutes a prejudicial
abuse of the lead agencies’ discretion. The lack of such specification, investigation and analysis
“*subverts the purposes of CEQA [because] it omits material necessary to informed
decisionmaking and informed public participation.” [Citation.]” (Lighthouse Field Beach
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Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 1202.)

Not only is a meaningful determination of the nature and extent of the potential site-
specific impacts from such studies substantially thwarted, but so is the lead agencies’ duty to set
forth and evaluate, and the public’s opportunity to review and comment on, the feasible
mitigation measures and alternatives to avoid or lessen any such impacts. At a minimum, the
DEIR/EIS must be redrafted and recirculated to correct this fundamental omission.'

9. Other Significant Deficiencies in the DEIR/EIS.

a. The BDCP’s “Build it First, Then Figure out How to Operate it” Approach is
Highly Inappropriate.

The BDCP’s “let’s just go ahead and build the tunnels, then at some point after they are
built, we’ll sort out how we will operate them and so inform the public and the regulators”
approach is as inappropriate as it is offensive. Such an approach is the antithesis of CEQA and
NEPA. It should be clear to anyone that reviews the DEIR/EIS that the BDCP is no where near
ready to be approved, either at a “project” or “programmatic” level.

Needless to say, pursuant to principles of common sense and good faith and fair dealing,
not to mention CEQA and NEPA, as well as HCP and NCCP and numerous other principles, the
BDCP Proponents must obviously first figure how they plan to operate the new facilities, as well
as all other components of the BDCP, before they authorize the construction and implementation
of those facilities and components. Within the context of CEQA and NEPA, to do otherwise
turns the CEQA and NEPA processes on their heads. As the California Supreme Court explains:

A fundamental purpose of an EIR is to provide decision makers with
information they can use in deciding whether to approve a proposed project, not
to inform them of the environmental effects of projects that they have already
approved. If post-approval environmental review were allowed, EIR's would
likely become nothing more than post hoc rationalizations to support action

' As an example of some of the potentially significant impacts from the geotechnical
studies, please see the enclosed “Statement of Christopher H. Neudeck, R.C.E.” enclosed
herewith as Enclosure No. 9.

" The BDCP Proponents also presumably intend on conducting extensive
“environmental studies” in furtherance of the planning, construction and implementation of the
BDCP. For the same reasons discussed above with respect to the geotechnical studies, those
environmental studies must likewise be thoroughly and specifically described and addressed
within the context of the instant DEIR/EIS. As a example of what those environmental studies
entail, please see the enclosed pleadings in DWR’s “Petition for Order Permitting Entry and
Investigation of Real Property” in DWR v. RD 548 enclosed herewith as Enclosure No. 10.
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already taken. We have expressly condemned this use of EIR's. [Citation]."

(Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376,
394).

b. The DEIR/EIS’s Proposed Analysis of CM1 at a “Project Level” and the
Rest of the “Conservation” Measures at a “Programmatic Level” is Also
Highly Inappropriate.

In light of the fact that, as discussed above, it is clear that the DEIR/EIS lacks sufficient
detail to properly analyze even the construction of the new conveyance facilities at a “project
level,” much less the operation of those facilities,' it is somewhat comforting that the DEIR/EIS
at least acknowledges that the other 21 “conservation” measures are no where close to being
developed at the “project level.” The fundamental problem, however, is that the construction
and operation of the BDCP is inextricably tied to the implementation of other 21 conservation
measures. "

Accordingly, it is highly inappropriate to separate the conveyance facilities from all of
those other measures and approve the construction and operation of those facilities prior to the
approval and authorization of those other measures because, among other reasons, (1) those
other measures cannot be lawfully approved without undergoing a project level CEQA and
NEPA analysis; and (2) until that project level review takes place, no one, including, the BDCP
Proponents knows with any degree of certainty the ultimate natural and extent of any of those
approvals. The entire purpose of the CEQA and NEPA processes is to force the consideration of
the environmental impacts from whatever activity is being approved so that measures can be
taken, including approving alternatives to the proposed project including the “no project”
alternative, in order to avoid or reduce those impacts.

Hence, when you have a project such as the BDCP where the implementation of one of
the so-called conservation measures (CM1) is inextricably tied to the implementation of several
other conservation measures it is simply inappropriate and unlawful to approve one without the
other, and approving one without the other is precisely what is being proposed in the DEIR/EIS.

"2 For example, as noted above, at the time of the release of the DEIR/EIS the
conveyance facilities were at an approximately ten percent (10%) level of design). (See page 2
of Enclosure No. 3.)

" See for example, the DEIR/EIS at page ES-18: “The 22 BDCP conservation measures
[not just one of those 22] comprise the specific actions to be taken to meet the biological the
goals and objectives. Most of the conservation measures address several goals and objectives,
and most objectives will be met through a combination of conservation measures. Actions
implemented as part of the conservation measures will meet the requirements of the ESA and the

NCCPA.” (Emphasis added.)
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c. The DEIR/EIS’s Alternative Analysis is Grossly Deficient.
i. Lack of a Range of Potentially Feasible Alternatives.

Guidelines section 15126.6, subdivision (a), provides that “[a]n EIR shall describe a
range of reasonable alternatives to the project, or to the location of the project, which would
feasibly attain most of the basic objectives of the project.” (Emphasis added.) Because all of the
alternatives in the DEIR/EIS that contain an isolated facility and/or one or more conservation
measures that are contrary to one or more laws, including the laws discussed at the beginning of
these comments, those alternatives are not feasible. Hence, the DEIR/EIS’s mandatory range of
potentially feasible alternatives is fatally deficient.

ii. Lack of Meaningful Comparisons Between the Alternatives.

While the more comprehensive the alternative analysis the better, the DEIR/EIS must
ultimately ensure that the alternative analysis is meaningful. Unfortunately, as will be readily
apparent to anyone who examines that analysis, it is nearly impossible to meaningfully compare
the alternatives with each other becomes when it comes to making those comparisons there are
so many variables that change that is nearly impossible to get a meaningful understanding of the
core differences among the alternatives. For example, some alternative have the head of old
river barrier in place and some do not; sometimes the Sacramento River inflow was assumed to
be upstream of the proposed north Delta intakes for modeling purposes and sometimes it was
not. It is in actuality an utter mess that fails to satisfy the fundamental purposes behind CEQA
and NEPA’s mandatory requirement to perform a thorough alternative analysis.

iii. Lack of a Range of Reasonable Alternatives.

Apart from the lack of an adequate number of “potential feasible” alternatives discussed
above, the DEIR/EIS’s range of alternatives also suffers from a gross lack of a “reasonable”
range. Despite Water Code section 85320, subdivision (a)(2)(B)’s requirement that the
DEIR/EIS’s reasonable range of alternatives include “through-Delta” alternatives as well as
“isolated conveyance alternatives,” out of the twelve alternatives in the DEIR/EIS only one of
them is a “through-Delta” alternative. That selection of alternatives not only confirms that the
decision makers have already made up their mind that the adopted alternative will indeed have
an isolated facility, but that grossly unbalanced selection is contrary to section 85320 as well as
to general reasonableness.

In its comments on the Notices of Preparation for this project, the CDW A requested that
the following alternatives concepts be consider either as stand alone alternatives or components
of various alternatives. The CDWA hereby renews that request. Without a substantial
expansion and modification to the DEIR/EIS’s existing range of alternatives, that range is fatally
deficient.

Alternatives which comply with the statutory “common pool” mandate and, thus,
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do not have any form of an isolated facility, dual or otherwise.

An alternative of “regional self-sufficiency” where Peter (human and
environmental water users within the Delta watershed) are not robbed to pay Paul (i.e.,
export contractors). Instead, every feasible effort is made to the maximum extent
possible to develop new non-Delta watershed water and/or make better use of existing
non-Delta watershed water to meet the needs of export contractors. The intended result
being, that such export contractors can ultimately wean themselves off Delta watershed
water, substantially or entirely, such that the Delta watershed water can be used to meet
the needs within that watershed.

Ultimately there should be several alternatives which contemplate a reduction in
exports from the Delta over historical levels.

With regard to the feared apocalyptic collapse of numerous Delta levees from an
earthquake. Numerous alternatives should be considered to address such a collapse. To
the extent the desire is to avoid the disruption of export deliveries the DEIR/EIS should
first thoroughly explain as precisely as possible what the water quality will likely be
under existing conditions should the Projects desire to continue exporting water during
such a apocalyptic failure. Then the DEIR/EIS should clearly explain how long that
water quality will likely remain in that state assuming the recently adopted emergency
preparedness plans are in place, etc. to close those levee breaches. The DEIR/EIS should
then thoroughly explain whether the Projects can still divert and utilize water of that level
of quality for agricultural beneficial uses, urban, etc. in either blended form with water
stored in San Luis or blended with other water supplies. Assuming the water cannot be
used in its current “degraded” state, the DEIR/EIS should explain what facilities could be
constructed to desalinize that water, or better allow for the blending of that water will
other higher quality supplies, etc., and the costs of the construction and operation of such
facilities.

In the event, the Projects simply cannot feasibly use the water in the Delta after an
apocalyptic levee failure and/or cannot get by with other supplies while the levees breaks
are being repaired, then the fortification of various master levee scenarios should be
considered to minimize the intrusion of bay waters in the event of such failures much like
what is already being implemented at the present time. So called “polders” should also
be considered whereby areas are protected by master levees such that not all levees need
to be substantially upgraded. Rather, only “master” levees need to be so upgraded which
would serve to protect the polders or various sections of land within the Delta.

Tidal gate structures should also be evaluated to help repel bay salinity in the
event of such a massive failure.

The forgoing measures to protect against an apocalyptic levee failure could also
serve the additional benefit of protecting the Delta from reasonably anticipated sea level
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rise.

In addition, with regard to the apocalyptic earthquake, the DEIR/EIS’s analysis
should thoroughly examine the likelihood of such a magnitude earthquake near all of the
Project’s major export facilities, not the least of which is the export pumping facilities
themselves as well as the California Aqueduct and Delta-Mendota canals which
essentially track major fault lines. Alternatives to protect against damage and disruption
of export supplies resulting from such earthquakes should be thoroughly evaluated.

With regard to protecting fishery resources within the Delta, actual, state of the
art, fish screens on all Project export facilities should be evaluated to enable water that is
truly surplus from the needs of the Delta, assuming there is any such water, to be
exported with minimal impacts to fish. If an actual, state of the art fish screen is included
for an isolated facility in any alternative which includes such an isolated facility, then
such a screen must naturally also be included in all the alternatives that do not involve an
isolated facility and should be installed on all exiting Project export facilities.

An alternative should be considered that includes substantially increased
Delta outflows. Such an alternative could draw sensitive fishery species away
from the existing export facilities, thereby increasing the “reliability” of such
exports, and also enable the restoration of the Suisun Marsh which could provide
tremendous benefits to numerous fishery species.

The DEIR/EIS should include an extensive discussion of desalinization options in
order to promote regional self-sufficiency. Such a discussion would be in furtherance of
Water Code section 12946 which provides:

It is hereby declared that the people of the state have a primary
interest in the development of economical saline water conversion
processes which could eliminate the necessity for additional facilities to
transport water over long distances, or supplement the services to be
provided by such facilities, and provide a direct and easily managed water
supply to assist in meeting the future water requirements of the state.

Opportunities for environmentally friendly desalinization of ocean waters as well as
brackish ground waters (as well as the saltier Delta waters which presumably will result
from a massive levee failure) should be thoroughly examined.

To the extent the objectives of the BDCP are ultimately to “provid[e] for the
conservation of covered species and their habitats, address[] the requirements of the
federal and State endangered species laws, and improv[e] water supply reliability” (NOP,
p. 4), it is easy to see that weaning the export contractors off the Delta watershed such
that exports from the Delta could be ultimately substantially reduced would seemingly
satisfy those objectives better than any other alternative. Accordingly, as stated above,
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multiple alternative scenarios which seek to accomplish such weaning should be
thoroughly considered.

d. The DEIR/EIS’s Scope of its Impact Analysis is Unlawfully Truncated.
As CEQA Guidelines section 15064 explains:

(d) In evaluating the significance of the environmental effect of a project,
the lead agency shall consider direct physical changes in the environment which
may be caused by the project and reasonably foreseeable indirect physical
changes in the environment which may be caused by the project. (1) A direct
physical change in the environment is a physical change in the environment
which is caused by and immediately related to the project. ... (2) An indirect
physical change in the environment is a physical change in the environment
which is not immediately related to the project, but which is caused indirectly by
the project.

As Guidelines section 15126.2, subdivision (a), further provides:

Direct and indirect significant effects of the project on the environment shall be
clearly identified and described, giving due consideration to both the short-term
and long-term effects.

The DEIR/EIS fundamentally fails to comply with these guidelines by unlawfully
limiting the scope of its analysis. Critical examples of such limitation is the exclusion of an
analysis of the direct and indirect impacts of the project on areas to the west of Suisun Marsh,
including the San Francisco Bay and the Ocean, and in all of the upstream areas whose water
resources, via water transfers, exchanges or otherwise, are among the sources of water that will
be utilized in the implementation of the BDCP. This is yet another egregious violation of CEQA
and NEPA that must be duly corrected.

In a similar vein, because the DEIR/EIS anticipates substantial increases in exports of
water from the Delta pursuant to various alternatives, the DEIR/EIS must, but thus far has not,
identify the likely sources of that exported water and thoroughly examine the full range of
potentially significant direct and indirect impacts from the export of such water, including
impacts in the source areas and in the areas where the water is ultimately used and everywhere in
between, including, as well, matters such as the potential adverse return flow impacts from the
use of such water to the San Joaquin River or other waterways.

e. The DEIR/EIS Suffers from a Widespread Unlawful Deferral of Mitigation
Measures and a Failure to Establish the Funding and Enforceability of those

Measures.

The DEIR/EIS relies on the expansive deferral of mitigation measure nearly across the
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board. Those deferrals all suffer from one or more violations of the criteria, discussed at length
above, that must be met to properly effectuate such a deferral. Due to time constraints these
comments were only able to focus on a handful of those unwarranted deferrals.

Moreover, Guidelines section 15126.4, subdivision (a)(2), provides that “[m]itigation
measures must be fully enforceable through permit conditions, agreements, or other
legally-binding instruments.”

Because adequate funding for the project, much less any of the mitigation measures, has
not by any means been secured, the DEIR/EIR also suffers from a widespread failure to discuss
the “enforceability” of any of those mitigation measures which, includes as a primarily
component of that enforceability, the ability of the project proponents to fully fund those
measures. As it stands the DEIR/EIR has proposed or deferred countless mitigation measure
with essentially zero guarantee that they will be fully funded or otherwise enforceable.

On the matter of funding, the construction of an isolated facility, of course, relies on no
less than twenty-one other “conservation” measures for its authorization. Those other
“conservation measures” likewise suffer from a manifest lack of assurance of adequate funding
ensure that they to are “fully enforceable” and will actually take place. This is a particularly
egregious deficiency that is fatal to not only CEQA and NEPA but also to the other state and
federal governmental approvals that must be obtained for this project.

f. The DEIR/EIS Fails to Properly Address and Mitigate the Growth Inducing
Effects of the BDCP.

As the DEIRV/EIS explains:

With respect to the indirect growth inducement associated with water
delivery, implementation of Alternatives 1A, 1B, 1C, 2A, 2B, 2C, 3, 5 and (for
select hydrologic regions) Alternative 9 would increase M&I deliveries to SWP
contractors. While an adequate water supply is not an impetus to growth, it is a
primary public service needed to support growth. [§]] Growth is projected to
occur in the hydrologic regions, and the above alternatives would remove a
potential constraint to that growth: lack of adequate, reliable, water supplies. The
analysis estimates potential increases in population based on increases in average
annual M&I deliveries. This analysis makes several conservative assumptions,
including the assumption that any increases in M&I deliveries would support
population increases (rather than be used for other purposes).

(DEIRVEIS, p. 30-125.)
As noted above, as part of the Delta Reform Act of 2009, the legislation has declared that

“[t]he policy of the State of California is to reduce reliance on the Delta in meeting California's
future water supply needs through a statewide strategy of investing in improved regional
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supplies, conservation, and water use efficiency.” (Wat. Code, § 85021, emphasis added.)

Accordingly, it would be directly contrary to that policy for the BDCP to induce growth
on account of any additional water supplies the BDCP would provide. Hence, to avoid such
inducement (and any increased reliance on the Delta as a result of the BDCP for that matter), the
DEIR/EIS must describe potential measures that could be taken to prevent such inducement and
reliance and the BDCP Proponents must ultimately adopt such measures to ensure no such
inducement or reliance occurs. Potential measures could include express restrictions on the use
of the water set forth in the BDCP Plan itself and/or in the Projects’ water supply contracts, or
otherwise.

It is entirely beside the point that, as the DEIR/EIS contends, “[n]either DWR or
Reclamation nor the contractors are land use planning agencies and, consequently, do not have
the authority to approve or deny urban development within the study area or to impose
mitigation for the environmental 3 consequences of such development.” (DEIR/EIS, p. 30-114.)
Even if that overstatement was 100% true, which it is not, both DWR and Reclamation, as well
as their respective contractors, can fully control the ultimate use and distribution of the water
they obtain from the BDCP and, hence, can most certainly take action to successful prevent
growth inducement resulting from the use of that water as well as the full range of potentially
significant impacts resulting therefrom.

g. The DEIR/EIS Fails to Adequately Address the Tunnels’ and Other
Facilities’ Performance in Earthquakes.

While one of the motivations of the project is seemingly on account of the belief that the
new conveyance facilities are more earthquake resistant than the existing through delta
conveyance facilities, the DEIR/EIS does an inadequate job of providing facts and analysis to
support an assessment of how the tunnels and shafts and other new conveyance facilities will
actually fare in such events. Instead, the DEIR/EIS essentially says, trust us, we will design
them properly and comply with all various building codes and standards, etc., however, without
specifying and assisting the reader (and decision maker) with identifying the particular codes and
standards that will be directly applicable to the construction of 40-foot-inside-diameter “soft
ground tunnels [that] are pushing the state of the art for tunneling projects in North America.”
(See Enclosure No. 2)

h. The DEIR/EIS Fails to Properly Address the State and Federal Anti-
degradation Laws.

The Federal Environmental Protection Agency ("EPA") requires all states to adopt an
“antidegradation policy” similar to the State Water Resources Control Board’s (“SWRCB”)
Resolution 68-16. (40 C.F.R. 131.12.) Resolution 68-16 is further intended to, and does,
implement Water Code section 13000 which requires the SWRCB to regulate all “activities and
factors which may affect the quality of the waters of the state” such that they “attain the highest
water quality which is reasonable.”
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The State Water Resources Control Board’s (“SWRCB”) "Resolution 68-16 [commonly
referred to as the SWRCB's "Anti-Degradation Policy"] provides in pertinent part:

“Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become effective,
such existing high quality will be maintained until it has been demonstrated to the
State that any change will be consistent with maximum benefit to the people of
the State, will not unreasonably affect present and anticipated beneficial use of
such water and will not result in water quality less than that prescribed in the
policies.”

The DEIR/EIS fails to adequately discuss, address and implement these Anti-Degradation
Policies in general, and in the context of its discussion and formulation of mitigation measures
and alternatives.

i. The DEIR/EIS Fails to Properly Include the Installation of State of the Art
Fish Screens on the Projects’ Current Export Facilities as a Proposed
Mitigation Measure and/or Component of the Alternatives.

It is nothing short of mind-boggling that the BDCP, which will purportedly rely so
heavily on the existing South Delta export facilities (on the order of 50% of the time), is not
proposing, or even offering as a potential mitigation measure, the installation of state of the art
fish screens at those existing facilities, i.e., the fish screens that the CALFED ROD required to
be installed and operational by 2006. Such screens should unquestionably be a part of all
alternatives that intend on using such facilities to pump any amount of water “through the
Delta.”

What is equally mind numbing is how the BDCP Proponents can with a straight face, and
presumably without any shame, propose and seek the installation of fish screens on other
diversions within the Delta which pale in size to the Projects’ South Delta facilities pursuant to
the BDCP’s Conservation Measure 21. Needles to say, some truly misdirected planning is at

play.

j It Remains to be Seen Whether CEQA’s Mandated Notice Procedures Have
Been Properly Complied With.

Public Resources Code section 21092.3 provides: “The notices required pursuant to
Sections 21080.4 [notice of preparation of an EIR] and 21092 [notice of draft EIR] for an
environmental impact report shall be posted in the office of the county clerk of each county in
which the project will be located and shall remain posted for a period of 30 days.”

Because environmental impacts from the instant project will occur throughout a

substantial portion of the state (if not the entire state), such notices must be posted in nearly
every county of the state. Without having access to information attesting to the postings of such
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notices, CDWA hereby alleges that the lead agencies have failed to properly and timely file
those notices in all of the respective counties as required by section 21092.3.

With regard to the notice of the DEIR/EIS, that notice must also be posted via one of the
three methods in Public Resources Code section 21092, subdivision (b): (1) “Publication . . . in
a newspaper of general circulation in the area affected by the proposed project”; (2) “Posting of
notice . . . on- and off-site in the area where the project is to be located”; or (3) via “Direct
mailing to the owners and occupants of contiguous property . . ..” CDWA once again lacks
access to information to verify the lead agencies’ compliance with one of these methods and,
accordingly, hereby alleges the lead agencies’ have failed to properly and timely provide notice
of their DEIR/EIS pursuant to section 21092.

Because “substantial rather than complete compliance with CEQA-mandated notice
procedures [is] an abuse of discretion requiring vacating of the administrative decision," the
failure to properly comply with the foregoing and any other CEQA-mandated notice procedures
would be a fatal error that must be corrected. (Gilroy Citizens for Responsible Planning v. City
of Gilroy (2006) 140 Cal.App.4th 911, 922-923.)

k. The DEIR/EIS Must be Recirculated after its Considerable Deficiencies are
Corrected.

Guidelines section 15088.5, subdivision (a), explains:

A lead agency is required to recirculate an EIR when significant new
information is added to the EIR after public notice is given of the availability of
the draft EIR for public review under Section 15087 but before certification. As
used in this section, the term “information” can include changes in the project or
environmental setting as well as additional data or other information. New
information added to an EIR is not “significant” unless the EIR is changed in a
way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project or a feasible way to
mitigate or avoid such an effect (including a feasible project alternative) that the
project's proponents have declined to implement.

To properly correct the DEIR/EIS’s deficiencies alleged herein, and in other comments
by the CDWA and others, a larg<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>