Part 2 Attachment B:
Supplemental NOTICE OF INTENT TO APPEAR

CALIFORNIA WATERFIX CHANGE PETITION HEARING

Part 2 of the Public Hearing is scheduled to commence on January 18, 2018

Parties identified on the second page of this form have stated their intent to present direct testimony and call
witnesses in Part 2 of the above hearing. Only those parties are required to fill out this form. Complete
forms shall be submitted to CWFhearing@waterboards ca.gov and copied to the current Service List no later
than noon on October 13, 2017. Failure to complete and submit this form by the deadline may be construed
as intent not to present witnesses in Part 2 of the hearing.

The SAN JOAQUIN RIVER EXCHANGE CONTRACTORS WATER AUTHORITY plans to participate in Part
2 of the water right hearing:

Check the applicable box(es) below. Be sure to accurately describe your participation in Part 2.

I/we still intend to present direct testimony in Part 2 of the hearing and plan to call the following witnesses
to testify:

NAME OF WITNESS SUBJECT OF PROPOSED TESTIMONY ESTIMATED EXPERT
(Please provide a brief description of each witness’ proposed LENGTH OF WITNESS
testimony) DIRECT (YES/NO)
TESTIMONY
SEE Most knowledgeable DWR employees and 20 minutes per | YES
ATTACHMENT consultants regarding feasibility of dual path witness

delivery July-Sept of each year at or above 3,000
CFS without established financing for Delta levee Number of
preventive maintenance, repair and without funding | witnesses

an immediate action plan when levee failures estimated at no
occur. Effect of the absence of such measures more than 3
implemented by DWR and Reclamation on the
environment and public trust and public interests.

(If more space is required, please add additional pages.)

O l/we no longer intend to present direct testimony in Part 2 of the hearing and intend to participate by:

a) A cross-examination and/or rebuttal and may present an opening or policy statement

O b) Presenting a policy statement only (I/we no longer intend to present evidence or participate in cross-
examination and/or rebuttal)
O l/we no longer intend to participate in Part 2 of the hearing.

Fill in the following information of the Participant, Party, Attorney, or other Representative:

Name of Authorized Representative: PAUL R. MINASIAN / JACKSON A. MINASIAN

Representative’s Affiliation: SAN JOAQUIN RIVER EXCHANGE CONTRACTORS WATER AUTHORITY

Mailing Address: P O Box 1679 / 1681 Bird Street, Oroville, California 95965

Phone Number: (530) 533-2885

Email: mi sian minasianlaw.com’ ‘minasian minasianlaw.com

)
[N

Signature. Date: October 4, 2017
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ATTACHMENT to Supplemental Notice of Intent to Appear
San Joaquin River Exchange Contractors Water Authority

1. This Supplemental Notice of Intent to Appear in Part 2 of the California
WaterFix Hearing is for the purposes of reminding the SWRCB that the San Joaquin
River Exchange Contractors Water Authority (SJRECWA) continues to request, now in
Part 2 (having been denied the right in Part 1 of the hearings), to take the depositions of
the Department of Water Resources’ Most Knowledgeable Employees and Consultants,
to subpoena and present the testimony of those employees and any independent
consultants that may be presented by the Department of Water Resources (DWR) in
response to the Notices as written testimony before the Board, and to provide for brief
cross-examination of those witnesses by the SIRECWA on direct as apparently hostile
witnesses. Leave to permit such evidence to be produced would provide an opportunity
for all other parties to cross-examine these witnesses.

Such evidence is clearly relevant to the issues in Part 1 and Part 2. Although
stated in different ways and contexts, the State Board in its October 27, 2016 Ruling
addressed the scope of Part 2 and stated:

“The key issues reserved for Part 2 of the hearing included
whether the changes proposed in the Petition would
unreasonably affect fish, wildlife or recreational uses of water
or other public trust resources, and whether the proposed
changes are in the public interest.” (Emphasis added.)

2. Evidence regarding the feasibility and the mitigation measures reasonably
required to be imposed on DWR and Reclamation as a condition of granting the Change
Petition in order to maintain levees and channels so that the assumed July through
September “Dual Path™ water flows can in fact occur, or if there is a levee failure,
whether those failures can be remedied with a secure fund in a reasonable period, is
relevant. Failure of the SWRCB to consider such evidence and measures would confirm




that the modeling assumptions and Project Description for CEQA purposes and Change
Petition purposes is a “pipe dream.”

3. The current state of the record of actions of the DWR, the Exchange
Contractors, and the SWRCB on the relevance of this evidence. A brief refreshment of
the SWRCB Board Members and Staff may be helpful:

3.1 Notice to Appear Served on DWR. A Notice to Appear — the State
Board’s equivalent of a Subpoena — was served upon the DWR by SJRECWA on August
30, 2016 pursuant to Government Code §11450.05 and 11450.50, and California Code of
Regulations, Title 23, 649.6, requiring the appearance of Mr. David Mraz and other most
knowledgeable persons of DWR on discrete subjects related to the financial requirements,
feasibility and economic funding requirements of levee integrity measures and the Delta
Risk Management Studies to support a “dual path” project as modeled. (See Exhibit “1”

attached hereto.)

3.2  What do DWR employees know about the funding DWR and CVP
would have to expend to maintain a “dual path”? Will DWR and the CVP throw up their
hands when levees collapse or will the CVP and DWR fix them? DWR witnesses were
listed to testify as to what exactly DWR and CVP’s channel maintenance plan and
financing plan was to be to maintain channels and levees to support 3,000 cfs or more
cross-Delta flow to CVP/SWP pumps as assumed in DWR Exhibit 515, page 2. (Exhibit
“2”))

3.3 DWR objections overruled by SWRCB. After DWR objected to the
Notice to Appear and a protective order was sought, on October 7, 2016, over the
objections of DWR, the SWRCB ruled that the Notice to Appear was proper and DWR’s
witnesses could be utilized in the place of private consultants to testify regarding the
conditions for a reliable “dual path” delivery. (Exhibit “3”.)




3.4  DWR refuses to follow State Board Order and objects to DWR
witnesses testifying. After SJRECWA outlined the questions to be asked and areas of
inquiry on the eve of the appearance of DWR employee Mr. Mraz as a witness in the
Hearings, on October 27, 2017, DWR again refused to produce Mr. Mraz or any of its
other employees or consultants and filed a Request for Protective Order claiming among
other things that the testimony would be irrelevant. Although no other DWR witness had
provided direct evidence or testimony or claimed competence on what measures existed
to assure levee maintenance and emergency response funds to maintain a “dual path”
delivery system or to reconstruct such a system if it was damaged, DWR claimed the
testimony could have been produced through cross-examination of DWR modeling and
by other witnesses. (Exhibit “4”.)

3.5 SWRCB reverses its Ruling and orders that DWR need not produce
the witnesses. On December 8, 2016, the SWRCB reversed its ruling and barred the
ability of the SIRECWA to present testimony of Mr. Mraz or any other independent
expert in regard to the levee maintenance, repair, preventive measures and the emergency
response funding and plan if there were failures which would allow the “dual path” water
deliveries to be reasonably possible. (Exhibit “5”.)

3.6  Motion for Reconsideration by SIRECWA never ruled upon.
Astonished, on December 23, 2016 SJRECWA filed a motion for Reconsideration,
pointing out both the substantive legal requirements that required consideration of such
evidence as part of due process and why DWR and the CVP description of the Project
described the “dual path water delivery” as a integral part of the Project which requires
that it be properly supported and financed to be reliable and usable. (Exhibit “6”.) The
Board has never ruled on the requested reconsideration.

3.7 The SWRCB requests that parties suggest briefing subjects.
SJIRECWA asked in its briefing comments whether DWR and CVP will be permitted to
abandon “dual path” because levee maintenance may become too expensive? The
SWRCB asked for Parties to describe the subjects that should be briefed as part of the
Part 1 proceedings. The Exchange Contractors responded, pointing out that the subject of
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both the exclusion of evidence by direct order of the Board and the actions of the DWR
and CVP implicated that the modeling supporting the Change Petition assuming a “dual
path” delivery system and capability would exist and function had to be briefed and
considered and Part 1 should be reopened for that purpose.

The failure of DWR to actually present evidence of how levees, channels and
response funding for repairs would be available when levee system collapses occurred
which could reinstate the “dual path” system deliveries constituted a legal deficiency in
meeting their burden of proof for the Change Petition.

Alternatively, the Change Petition must describe that when levees fail, whether the
3,000 cfs is to be transported through the Tunnels, or whether a different project is
allowed because the second path cannot be funded due to all funding being directed to the
Tunnels. A proposed Project not describing means of future operation and maintenance
has significant due process and CEQA implications in terms of the Project Description.
(Exhibit “7”.)

No response has been received from the SWRCB to SJRECWA'’s suggested
briefing or authorities filed January 31, 2017.

3.8 The Exchange Contractors send a March 2, 2017 Deposition Notice
of DWR employees. On March 2, 2017, the Exchange Contractors served a Notice of
Deposition on DWR for Mr. Mraz and the other most knowledgeable persons available to
DWR regarding the issues and facts of what measures and funding would be required to
provide for a reasonably reliable “dual path” conveyance of 3,000 cfs during July through
September. The Notice called for witnesses with knowledge of the measures DWR
proposed would be in place for those levee and channel facilities maintenance and repair
and reconstruction when and if they were damaged by floods, earthquakes or similar
events; that information was gathered by DWR at taxpayer cost in the Delta Risk
Management Strategy studies. (Exhibit “8”.)




3.9 DWR again refuses to respond or to comply with the Deposition
Subpoena. DWR filed yet another Protective Order Motion with the SWRCB on March
10, 2017 in advance of the deposition scheduled for March 20, 2017. The response by the
Exchange Contractors to the requested Protective Order was filed March 14, 2017.
(Exhibit “9”.) The SWRCB has never ruled upon DWR’s requested Protective Order but
the Deposition scheduled for March 20, 2017 was suspended by the obstruction of DWR.
Because DWR unilaterally announced that it and its witnesses would not attend, the
Exchange Contractors postponed the depositions because it seemed impolite not to notify
all other parties that no witness would appear at that date and time.

3.10 SWRCB asks DWR and CVP to be specific. The SWRCB’s Part 2
scheduling memo issued August 31, 2017 evidences that the SWRCB ordered the DWR
and CVP as follows:

“To eliminate any confusion concerning petitioner’s current
proposal, we direct the petitioners to provide an updated
summary of operating criteria that makes explicit whether
particular criteria are proposed conditions of operations, or
are set forth solely as modeling assumptions. This summary
shall be submitted by petitioners by September 8, 2017.”

The CVP and SWP did not state by September 8, 2017 whether the “dual path” delivery
of 3,000 cfs July through September is to be assured through SWP and CVP funding of
emergency repair and maintenance of levees or to be discontinued when the expense
reaches certain levels.



Discussion

The SWRCB needs to be clear that Part 2 will include this evidence. The SWRCB
should recognize that DWR can be its own worst enemy in advocating this Project.

Economic pledging of financial and physical resources for Tunnels through the
Delta means that when levees fail in the future, salt water will intrude and organic carbon
will be pumped by tides from breached islands through the DWR and CVP pumps,
making water unusable for domestic purposes under certain conditions. The “dual path”
will be prevented from operating during substantial periods because funding for levee
maintenance and repair work is unavailable unless mandated as a condition of the Tunnel
Project. Alternatively, the SWP will wish to utilize the tunnels on a full-time basis during
droughts to conserve water. Evidence of what is likely or possible if the “dual path” is
not a joint financial obligation of the CVP and SWP needs to be considered and specific
conditions for levee maintenance, repairs, and possibly abandonment of the “dual path”
considered. Such an examination may lead to a conclusion that reasonable and beneficial
use of water requires additional Project conditions or alternative facilities.

Dedication to the existence of the Tunnels of $17 billion Dollars of debt payments
and annual operation and maintenance expense has effects upon the public trust, use of
public resources and public interest because it makes it impossible or impractical to
prevent through maintenance and repair and funding the rapid repair of the levee system
upon breaches occurring.

The evidence SJRECWA and others propose to introduce would allow conditions
to be established which clearly explain what work the SWP and CVP would be required
to do if levee failures occur regarding “dual path” levee repairs and emergency repairs in
these predicted and likely circumstances. Perhaps the SWRCB would conclude the “dual
path” is not practical or sustainable. If so, perhaps the Tunnels are a politician’s favored
solution, but perhaps other physical solutions are more reasonable and beneficial.



The SJRECWA will issue a new Subpoena for the Depositions of these witnesses
if the SWRCB does not prohibit it. The SWRCB can add to the confusion by doing
nothing or refusing the presentations by the Exchange Contractors but the truth is....our
State needs a reliable and operable delivery system through and under the Delta. This
includes financing and preparation for likely events.'

The phrase “pipe dreams” originates from the state of mind and visions
experienced by opium users in past centuries. We know you would agree that the phrase
should not apply to the managers of a water supply system producing food, protecting
waterfowl] and supplying 30 million citizens. However, what DWR and the CVP are
required to or permitted to do when and if levees are overtopped, not maintained and
repaired, or earthquakes occur and there is no funding reserve for rapid repair and
replacement of the “dual path” system, must be specified and known if this Project moves
forward. What measures should the SWRCB condition the Tunnel change permits upon,
if anything? Or alternatively, is it acceptable for the SWP and CVP to simply throw up
their hands and propose to abandon the reliable water supply of substantial Central Valley
irrigated acreage and abandon the waterfowl resources because the funds that would have
been available have been dedicated to a tunnel project...the subject of “pipe dreams”...
which may solve a short-term political embarrassment but do not reflect society’s long-
term needs for food, wildlife resources and stability?

Respectfully submitted,

By: 2)\\%/\—-—‘
PAUL R. MINASIAN
Attorneys for the San Joaquin River Exchange

Contractors Water Authority

! The issue of what is within the scope of Parts 1 and 2 is interesting, but a Court is
likely to be puzzled by the refusal to hear evidence that may demonstrate an inevitable
dedication of funding that abandons agriculture and waterfowl refuge use through the ‘“dual
path”.
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MINASIAN, MEITH, SOARES, SEXTON & COOPER, LLP
1681 Bird Street / P.C0. Box 1679

Oroville, California 95963 (530) 533-2885 facsimile (530) $33-0197
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PAUL R. MINASIAN (SBN 040692)

MINASIAN, MEITH _
SOARES, SEXTON & COOPER, LLP

1681 Bird Street

P.O. Box 1679

Oroville, California 95965-1679

Telephone: (530) 533-2885

Facsimile: (530) 533-0197

Email: pminasian@minasianlaw.com

Attorneys for
SAN }gAQUIN RIVER EXCHANGE CONTRACTORS WATER AUTHORITY

BEFORE THE CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

HEARING IN THE MATTER OF 3 NOTICE TO DEPARTMENT OF
CALIFORNIA DEPARTMENT OF WATER RESOURCES PURSUANT
WATER RESOURCES AND UNITED TO GOVERNMENT CODE SECTION
STATES BUREAU OF 11450.50 FOR DEPARTMENT OF
RECLAMATION’S REQUEST FOR A WATER RESOURCES WITNESSES
CHANGE IN POINT OF DIVERSION TO APPEAR AT WATERFIX

FOR CALIFORNIA WATER FIX g HEARINGS

)

TO: THE STATE OF CALIFORNIA DEPARTMENT OF WATER RESOQURCES,
AND JAMES MIZELL, its attorney:

Pursuant to Government Code Section 11450.50, NOTICE IS HEREBY GIVEN
by the San Joaquin River Exchange Contractors Water Authority to the Department of

Water Resources, by and through its attorneys, James Mizell, JamesMizell@water.ca.gov,

that the San Joaquin River Exchange Contractors Water Authority does hereby request
and demand that the Department of Water Resources produce the below-described
witnesses to appear in the WaterFix hearings. Government Code Section 11450.50(a)
states, in part:

“The service of a subpoena on the witness is not required if

written notice requesting the witness to attend with the time’

and place of the hearing is served on the attorney of the party
or person.”

1

NOTICE TO DEPARTMENT OF WATER RESOURCES PURSUANT TO GOVERNMENT CODE SECTION
11450.50 FOR DEPARTMENT OF WATER RESOURCES WITNESSES TO APPEAR AT WATERFIX HEARINGS

EXHIBIT I




] NOTICE IS HEREBY GIVEN that this Notice cannot specify the date and time for
2| appearance of the witnesses on behalf of the Department of Water Resources, Petitioner in
3| the above proceeding, because the SWRCB schedule for appearance of witnesses is not

4 || known at the present time.

5 1. The Department of Walter Resources is provided the reasonable discretion to

6 || specify the witnesses to be presented. Among the witnesses should be:

7 DAVID MRAZ, Chief
Delta Levees and Environmental Engineering Branch
8 FloodSAFE Environmental Stewardship and Statewide Resources Office

Department of Water Resources

10 || David Mraz issued the Executive Summary for the Delta Risk Management Study

It [ (“DRMS”) Phase 2 Report: portions of Section Eight entitled “Building Block 1.6:

12 i Armored ‘Pathway’ (Through-Delta Conveyance)” at pages 8-i through 8-13, and Tables
13 || T-1 through T-4, Figure 8-1; Section Nineteen entitled “Results and Observations” at

14 | pages 19-1 through 19-13 (STRECWA.-2).

15 2. The other individuals employed by the Department of Water Resources or
16 § employed as consultants to the Department of Water Resources who are most

i7 § knowledgeable and best able to demonstrate the feasibility of the assumptions contained in
18 || the modeling of bath Boundary 1 and Boundary 2 utilizing the 1-3 Alternatives described
19 | in DWR Exhibit 515, Table 4 on page 2, and the “note” which describes the assumptions
20 || incorporated in Boundary 1 and 2 that states as follows:

21 “SWRCB D-1641, Fumping at the South Delta intakes are
preferred during July through September months up to a total
22 pumping of 3,000 cfs to minimize potential water quality
degradation in the South Delta channels. No specific intake is
23 assumed beyond 3,000 cfs.”

24 § as well as the financial coﬁtributions to be made by the DWR, Bureau of Reclamation and
25 | local Reclamation Districts that would provide reasonable assurance that this dual

26 § pathway for water to reach CVP and SWP pumps would exist in the future,

27 3. That individual or individuals most knowledgeable employed by Department
28 ¢ of Water Resources or employed as consultants or independent contractors to Department

2

NOTICE TO DEPARTMENT OF WATER RESOURCES PURSUANT TO GOVERNMENT CODE S5ECTION
11450.50 FOR DEPARTMENT OF WATER RESOURCES WITNESSES TO APPEAR AT WATERFIX HEARINGS




4

15
16
17

19
20
21
22
23
24
25
26
27

28

of Water Resources with knowledge of why the proposed WaterFix facilities, which
assume the availability of cross-Delta flow and through-Delta flow capacily through
levees and channels as described in the “note” above, does not provide for a means of the
Department of Water Resources and United States Department of the Interior, Bureau of
Reclamation, and local Reclamation Districts, of implementing the Levee Improvement
Projects and Levee Protection Programs described in the DRMS Phase 2 Report, or any
portion thereof, to assure the likelihood of the ability to maintain flows across the Delta as
described in DWR Exhibit 515 and models depicting Boundary 1 and Boundary 2
conditions.

NOTICE IS GIVEN that the exact appearance time of the witness(es) and their
examinations regarding SJRECWA Exhibits 1 and 2 will be arranged with the attorney for
the Department of Water Resources, James Mizell. A statement of qualification of the

witness(es) and their educational background should accompany their appearance.

Dated: % {ao\‘aug MINASIAN, MEITH, SOARES
SEXTON & COOPER, LLP

\ .
By: ?GLA-I{ Q\M_
PAUL R.MINASTAN
Attorney for SAN JOAQUIN RIVER EXCHANGE
CoO CTORS WATER AUTHORITY




STATEMENT OF SERVICE

CALIFORNIA WATERFIX PETITION HEARING

Department of Water Resources and U.S. Bureau of Reclamation (Petitioners)

I hereby certify that T have this day submitted the following to the State Water Rescurce Control Board
and caused a true and correct copy of the following document(s):

1. Notice of Intent to Appear ~ Part 1, Witness Amendment Sheet

2. Notice To Department Of Water Resources Pursuant To Government Code Section 11450.0 For
Departiment Of Water Resources Witnesses To Appear At WaterFix Hearings

3. Notice of Unavailability of Expert Witness In Regard to Issues of Levee and Channe!
Maintenance to Maintain Dual Conveyance Facility Function, and Notice of Application for
Relaxation Pursuant to 23 Code of Regulations Section 648.4 in regrard to the Submission of
Written Testimony

to be served by Electronic Mail(email) upon the parties listed in Table 1 of the Current Service List for
the California WaterFix Petition Hearing, dated August 31, 2016, posted by the State Water Resources
Control Board at;
http:lfww.waierboards.ca.gov/waterrights/watermissues/programsfbay“deEta/calEfomiawwatcrﬁx/service_
list.shtml:

I certify that the foregoing is true and correct and that this document was executed on August 31, 2016,

-

Signature: {

Name: DENISE T

Title: Secretary to PAUL R. MINASIAN

Party/Affiliation: SAN JOAQUIN RIVER

EXCHANGE CONTRACTORS WATER

AUTHORITY

Address: MINASIAN, MEITH SOARES, ET AL.
1681 Bird Street, P.O. Box 1679
Oroville, CA 95965-1679
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State Water Resources Control Board

October 7, 2016

VIA ELECTRONIC MAIL
TO: CURRENT SERVICE LIST AND INTERESTED PERSONS LIST

CALIFORNIA WATERFIX HEARING ~ RULING ON WRITTEN TESTIMONY OUTSIDE THE
SCOPE OF PART 1 AND OTHER PROCEDURAL MATTERS

This ruling addresses objections to written testimony submitted for Part 1B of the hearing on the
water right change petition for California WalerFix Project on the grounds that the testimony is
not relevant to the key hearing issues noticed for Par 1 of the hearing. The remaining
objections to testimony and exhibits submitted for Part 1B of the hearing will be addressed after
the respective parties have the apportunity to respond to the objections and present their cases
in chief. This ruling also addresses several other outstanding procedural issues concerning the
participation of some of the parties in Part 18.

Written Testimony Outside the Scope of Part 1

The Department of Water Resources (DWR) and various other parties have filed objections to
the written testimony of numerous witnesses submitted for Part 1B of the hearing on the
grounds that the testimony is not relevant to the key hearing issues for Pari 1 of the hearing."
We have reviewed the objections, responses to objections, and written testimony in question,
and concluded that some of these objections have merit. With the exception of one subject
area, the testimony that falls outside the scope of Part 1 of the hearing is relevant to the key
hearing issues for Part 2 of the hearing, and affecled parties will be permitted to resubmit the
testimony during that part of the hearing. To ensure thal the hearing is conducted in an
organized manner, however, the parlies identified below are directed to withdraw their testimony
for Part 1B of the hearing or to revise and resubmit their tlestimony in accordance with the
guidance contained in this letter by noon on October 17, 2016.

* Evidentiary objections to Part 18 cases in chief were due by noon on September 21, 2016. Due to an oversight,
DWR neglected to submit some of its ebjections by the deadline, and as a result some of DWR's objections were
subrmitted several hours after the deadline. Several parties have argued that we should disregard DWR's objections
if they were late. We will consider DWR's objections, however, because DWR made a good faith effort to submit its
objections on time, and no parly appears to have been prejudiced by DWR's falture ta submit all of its objections by

noon.
Fiovas M, tias | THowas HOWARD, EXFCUIVE MAECTOR
TOUT A Streel, Sseramenta. CA LB | Mading Adarezs 2.0 Box 100 Saceamenio, GA 998120108 | www waterbeards.ca gov
€ e i
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Ruling on Written Testimony Qutside the -7- Qclober 7, 2016
Scope of Part 1 and Other Procedural Matters

Request of Friends of the River et al. for Official Notice and Dismissal of the Petition

Friends of the River, Sierra Club, and the Planning and Conservation League, (Friends of the
River et al.) submitted a joint opening statement that included requests for official notice and a
joint motion to reconsider a previous motion to dismiss the petition. Paries presenting a case-
in-chief may make an opening statement that briefly and concisely states the objectives of the
case-in-chief, major points that the proposed evidence is intended to establish, and the
relationship between the major points and the key issues. (Hearing Notice, p. 35.) itis not
proper for Friends of the River et al. to submit an opening statement for Part 1 because they are
not presenting a case in chief in Parl 1B. In addition, the majority of this submittal is argument
appropriate for a closing brief (when and if requested) or facts that could be presented as part of
a case-in-chief in Part 2 of the hearing. Accordingly, the opening staterment of Friends of the
River et al. will be treated as a procedural motion, which is addressed in more detail below.

Friends of the River et al. request that the State Water Board take “official notice” of “certain
facts and actions” including the U.S. Environmenta! Protection Agency's NEPA comments,
various findings in the U.S. Bureau of Reclamation's Biological Assessment (BA), a Guidance
document issued by the Council on Environmental Quality, and court opinions.

The regulations governing evidentiary hearings before the State Water Board provide that the
Board or hearing officer may take official notice of any facts which can be judicially noticed by
the courts. (Cal. Code Regs., tit. 23, § 648.2.) These include decisional, constitutional, and
public statutory law, various rules of pleading practice and procedure, and facts and
propositions “of generalized knowledge that are so universally known that they cannot
reasonably be the subject of dispute.” (Evid. Code, § 450 et seq.) Generally, the State Water
Board's practice is to take official notice of statutes, court decisions, and precedential Board
orders or decisions that are cited as legal authority in parties’ closing briefs without the need for
a formai request for official notice. Accordingly, Friends of the River et al.'s request for official
notice of legal authority is unnecessary.

To the extent that Friends of the River et al. seek official notice of certain documents that are
relevant o factual issues that will be addressed in Part 2 of the hearing, these documents
should be submitted as exhibils as part of their case in chief In Part 2. In addition, consistent
with an email sent to the service list on September 28, 2016, parties who are not presenting a
case-in-chief in Part 1B may offer any exhibits that are identified during cross examination into
the record at the end of Part 1B.

Friends of the River et al. also request reconsideration of previous and repetitive motions to
dismiss the petition based on the timing of the proceeding and adequacy of relevant documents,
These issues have been addressed multiple times and will not be revisited at this time. {See
Rulings issued on February 11, 2016, March 4, 2016, April 25, 2016, and July 22, 20186.)

San Joaquin River Exchange Contractors Water Authority's Request to Amend Its NO}
and Call DWR Witnesses

On August 30, 2016, the San Joaquin River Exchange Contractors Water Authority (SIRECWA)
sent notice to DWR requesting the appearance of DWR witnesses pursuant to Government
Code section 11450.50. SJRECWA's witness amendment sheet indicates its intent to substitute
DWR employees and consultants instead of its previously listed witness Christopher H.
Neudeck. On September 2, 2016, DWR requested that the State Water Board reject or deny




Ruling on Written Testimony Outside the -8- Cctober 7, 2016
Scope of Part 1 and Other Procedural Matters

SJRECWA's request for being procedurally improper and substantively unfair. In its opposition,
DWR argues that the witness substitution impermissibly broadens the topic of Mr. Neuduck's
testimony and constitutes the submittal of a new NOI.

The rules governing evidentiary hearings before the State Water Board provide for the issuance
of subpoenas to compel! the testimony by witnesses in a proceeding. (Wat. Code, § 1080 et
seq.; Gov. Code, §§ 11450.05-11450.50; Cal. Code Regs., tit. 23, § 649.6.) Under Government
Code section 11450.50, the service of a subpoena on the witness Is not required to compel the
appearance of a party {o a proceeding. Instead, written notice requesting the witness fo altend,
with the time and place of the hearing, must be served on the attorney of the party as provided
under section 1887 of the Code of Civil Procedure. (Code of Civ. Pro., § 1987 [service shall be
made so as to allow the witness a reasonable time for preparation and travel to the place of
attendance].) The notice must be served at least 10 days before the time required for
attendance. This notice has the same effect as service of a subpoena on the witness. Parties
have the same rights to object to ils terms by a motion for a protective order, including a motion
to quash. The presiding officer may issue any order that is appropriate to protect the parties or -
the witness from unreasonable or oppressive demands.

SJRECWA's notice complies with the provisions stated above. DWR is a party to the
proceeding so a subpoena is not required. The notice was served on DWR's attorney more
than 10 days before Part 1B is scheduled to begin, and provides a reasonable time for
preparation and travel. DWR has not made any showing that SJIRECWA's request is
unreasonable or oppressive. In addition, the scope of testimony falls within the scope of
testimony of the original witnesses identified. In the original NOI, the scope of proposed
testimony of Christopher H. Neudeck was: “Need for comprehensive agreements between
SWP/CVP/local Reclamation Districts, and funding for maintenance, repair and improvement of
levees and channels for conveyance and control of water across and through Sacramento/San
Joaquin Delta to CVP and SWP pumps to prevent unreasonable salinity impairment of water
quaiity ... ." Inits amended NOI, DWR witnesses are listed to testify on "DWR plan and
financing plan to maintain Channels and levees fo support 3,000 cfs or move cross Delta flow to
CVP/SWP pumps as assumed in DWR Exhibit 515, page 2. This revision falls within the scope
of the proposed testimony of Christopher H. Neudeck.

DWR argues that the proposed substitution will potentially significantly delay the hearing by
adding numerous hours surprise testimony and additional cross examination. We disagree.
The Hearing Notice provides an exception fo the advanced submittal of written testimany for
adverse witnesses testifying in response to a subpoena or alternative arrangement. (Hearing
Notice, p. 33, fn. 18.) Further, it does not appear that presentation of SIRECWA's case in chief
will take more time as a result of SIRECWA's proposed changes. SJRECWA has not
submitted written testimony for three expert witnesses listed on SIRECWA's original NOI,
including Mr. Neudeck. in addition, it appears that SIRECWA has decided not to subpoena
Daniel B. Steiner, Hydrologist-CVP/SWP as an expert witness to testify on a variety of issues.
The estimated length of this witness’ direct testimony was two hours. '

Absent a showing of why SIRECWA's request is unreasonable or oppressive, the request o
substitute witnesses as provided in SJRECWA's amended witness sheet is granted, and DWR
is directed to coordinate with SIRECWA to arrange for the appearance of the appropriate
witness or witnesses at the appropriate time.
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Leah Janowski

From: Paul Minasian 3

Sent: Monday, October 31, 2016 11:03 AM

To: Steve Chedester (stevechedester@sjrecwa.net); 'Christopher White'; Chase Hurley, Jeff
Bryant; rghccc@sbeglobal.net

Subject: FW: Message from KMBT_C554

Attachments: SKMBT_C554161031115860.pdf

This motion was filed by DWR in the Water Fix hearing Thursday at 5:00. | was summoned to the SWRCB meeting at
9:00 Friday morning. The motion was never mentioned in two phone calls on Thursday. Other than to say that DRAZ
would be unavailable. -

What the SWRCB did is said that our witnesses would be taken out of order after the Baard had ruled on the motion of
DWR. fam to respond by Friday of this week.

We are probably ready for a conference call with this and the basic questions of what we are trying to accomplish and
how likely is it we will accomplish those goals.

The motion is a sign that we are really worrying the DWR. Only God knows how the SWRCB will react.  Robin Melnnis
of the DWR legal staff is young and probably doesn’t realize that they put more focus on these issues of levee stability
and whether the DWR and Bureau should have to pay money for a levee improvement program and fund an
emergency fund for possible multiple levee repairs if there is a failure to be able to use the pumps by legal maneuvers
like this.

She stated on Thursday that a stipulation to include such a funding program was not possible. I have no idea if it has
been rejected by the decision makers or is just too complex for DWR staff to deal with.

Set the conference call when you have a chance this week. It will not change our response to the motion to exclude the
testimony which | recommend we continue to pursue. The Conference Call is to provide guidance of what the managers
think about gearing our participation up or down after this issue.

Paul R. Minasian, Esq.

Minasian, Meith, Soares, Sexton & Cooper, LLP

1681 Bird Street / P O Box 1679, Oroville, CA 95965

{(530) 533-2885 [/ fax {530) 533-0197

The information contained in this electronic mail transmission is confidential and intended to be sent only 1o the stated recipient of the transmissian. It may
therefore be protected fram unauthorized use or dissemination by the attornay-cilent and/or atsorniey work product privileges, 1f you are not the intended reciplent

or the intended reciplent’s agent, you are hereby notified that any review, use, dissemination, distribution or copying of this communication is strictly prohibited.
You are alsa asked to notify us immediately by telephone and to return the document to us Immediately via e-mail at the address shown above. Thank you.

From: admin@minasianlaw.com [mailto:admin@minasianlaw.com]
Sent: Monday, October 31, 2016 12:57 PM

“To: Paul Minasian
Subject: Message from KMBT_C554
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Spencer Kenner (SBN 148930)

James E. Mizell (SBN 232698)

Robin McGinnis (SBN 276400)
CALIFORNIA DEPARTMENT OF WATER
RESOURCES

Office of the Chief Counsel

1416 Ninth Street, Room 1104
Sacramento, CA 95814

Telephone: (918) 653-5966

E-mail: james.mizell@water.ca.gov

Attorneys for California Department of Water
Resources

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

T TR O - aren | SASERMACEEATE
CALIFORNIA DEPARTMENT OF WATER '

RESOURGES AND UNITED STATES PROTECTIVE ORDER

BUREAU OF RECLAMATION REQUEST
FOR A CHANGE IN POINT OF
DIVERSION FOR CALIFORNIA WATER
FIX

 water rights necessary to allow for the implementation of key components of the State's

California Department of Water Resources (“DWR") requests that the Hearing
Officers issue an order pursuant to Government Code section 11450.30, subdivision {b)
to protect it from the unreasonable and oppressive demands in the Notice to Appear filed
by San Joaquin River Exchange Contractors Water Authority ("SJREC"). DWR reguests
that the Hearing Officers vacate SJREC's notice to appear or limit it as to avoid
unnecessary questioning outside the scope of this hearing or knowledge of this
employee.

I STATEMENT OF FACTS
On August 26, 2015, DWR and Reclamation filed a petition for a change to their

California Water Fix ("CWF") program. On October 30, 2015, the Board issued a Notice

1

DWR'S MOTION FOR PROTECTIVE ORDER
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of Petition and Notice of Public Hearing and Pre-Hearing Conference to consider the
petition.

SJREC submitted its Notice of Intent to Appear ("NOI") on January 4, 2016
indicating that Christopher Neudeck would be one of its four witnesses and the subject
of his proposed testimony would be:

Need for comprehensive agreements between SWP/CVP/local
Reclamation Districts, and funding for maintenance, repair and
improvement of levees and channels for conveyance and control of water
across and through Sacramento/San Joaquin Deita to CVP and SWP
pumps to prevent unreasonabie salinity impairment of water quality; flow
characteristics damaging to fish life[.] '

On August 30, 2016, SIREC served a Notice to Appear demanding that DWR
produce witnesses on the following topics;

1. Delta Risk Management Study ('DRMS") Phase 2 Report: portions of
Section Eight entitled “Building Block 1.6: Armored ‘Pathway’
(Through-Delta Conveyance)” at pages 8-i through 8-13, and Tables T-
1 through T-4, Figure 8-1; Section Nineteen entitled “Results and
Observations” at pages 19-1 through 19-13 (SJRECWA-2),

2. The feasibility of the assumptions contained in the modeling of both
Boundary 1 and Boundary 2 utilizing the H-3 Alternatives described in
DWR Exhibit 515, Table 4 on page 2, and the “note” which describes
the assumptions incorporated in Boundary 1 and 2 that states as
foliows: “SWRCB D-1841, pumping at the South Delta intakes are
preferred during July through September months up to a total pumping
of 3,000 cfs to minimize potential water quality degradation in the
South Delta channels. No specific intake is assumed beyond 3,000
cls.”

3. The financial contributions to be made by the DWR, Bureau of
Reclamation and local Reclamation Districts that would provide
reasonable assurance that this dual pathway for water to reach CVP
and SWP pumps would exist in the future.

4. Why the proposed CWF facilities do not provide for a means of DWR,
DOI, Reclamation, and Reclamation Districts implementing the levee
improvement projects and levee protection programs described in the
DRMS Phase 2 report to assure the likelihood of the ability to maintain
flows across the Delta as described in DWR-515 and models depicting
Boundary 1 and 2 conditions.

2
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In an attempt to meet, confer, and compramise regarding the Notice to Appear, a
conference call between DWR and SJREC occurred on October 14, 2016. Afiera
praductive conversation, SJIREC provided its “Possible Questions” to DWR an October
25, 2016, {See Exhibit A) SJREC's guestions cover a range of topics, including
modeling, operations, levee safety, and funding for levee programs. DWR offered to
slipulate to some of the topics in the list of possible questions, but its offer was refused,
because SIREC wants o include questions about the reasonableness of funding for
levees and future occurrences of levee failures in the Delta. {See Exhibit B.)

il ARGUMENT

SJREC's possible questions fall into three categories, the presentation of which

does not require participation from a DWR witness. The three categories are:

(1) foundational questions about modeling (Exhibit A, Questions 1-1.2 at pages 1-2);

(2) questions about the 2008 and 2011 Delta Risk Management Study (DRMS) Reports
{Exhibit A, Questions 2-2.7 at pages 3-7 & Questions 4-4.2 at pages 10-12); and

(3) opinions about the reasonableness of funding for levees and future occurrences of
levee failures in the Delta {Exhibit A, Questions 3-3.4 at pages 7-10 & Questions 5-5.§ at
pages 12-17).

A. Foundational questions about modeling were already covered,

DWR's experts were available for cross-examination where parties used that
opportunity to establish testimony for the record. It appears that SIREC failed to explore
the topics on which it now seeks information. {tis unreasonable for SIREC to now
demand that DWR produce additional witnesses to present SIREC's case-in-chief,
because it missed its opportunity to question the right witnesses on cross examination.

SJREC's Questions 1-1.2 cover modeling and operations, topics on which DWR

3
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provided panels of witnesses to testify." SIREC already had the opportunity to ask the
correct witnesses about these topics, and it is therefore unreasonable to call another
DWR witness to testify on these topics.

B. It Is unnecessary for a DWR witness to testify about the 2009 and 2011
DRMS reports,

The 2008 and 2011 DRMS reports are in the public realm.? These are reports
prepared by DWR, a public agency, of which the Board can take official notice or that
can be submitted as exhibits to a party’s case-in-chief. These reports are fully discussed
in publicly available documents, including Chapter 6 in the 2013 Draft Environmental
Impact Report/Environmental Impact Statement (DEIR/DEIS) and updated in the 2015
Partially Recirculated Draft Environmental impact Report/Supplemental Draft
Environmental Impact Statement (RDEIR/SDEIS).? (See Exhibit C.) They are also
discussed in the Delta Stewardship Council's (DSC's) January 2015 report entitled,
“State Investments in Della Levees, Key Issues for Updating Priorities.” (See Exhibit
D.) It should also be noted that SJREC did, in fact, submit portions of the 2011 DRMS
report as an exhibit to its Part 1B case-in-chief. The relevant information has already
been submitted as part of SIREC's case-in-chief, and it is therefore unreasonable and
oppressive for SIREC fo require a DWR to attend and testify about the contents of these

reports.

' The Operations panel testified on direct and was cross examined on August 10-12 and 18-19.
The Modeling panel testified on direct and was cross examined on August 23-26. Transcripts of the
hearing are avallable here:
hitp:/iwww.walerboards.ca.goviwaterrights/water_|ssues/programs/bay_della/california_waterfix/transcript
s.shiral.

? Available here; http:fiwww.water.ca.govilloodsafe/fessroflaveesidms/.

* Available here: http:fbaydeltaconservationplan.com/RDEIRS/Ap_A_Rev DEIR-
Si06_SurfWater.pdf.

4 Available here: http://deltacouncil.ca.govisites/defaultifiles/2015/01/15-
0109_Levee_lnvestment_Strategy, Issue_Paper.pdf,

4
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G. Opinions about the reasonableness of funding for levees and future
occurrences of levee fallures in the Delta.

SJREC's questions about levee safety and funding for levee programs, If thay
pertained to CWF, are covered in Chapter 6 of the 2013 DEIR/DEIS and 2015
RDEIR/SDE!S. However, it appears that SIREC's questions apply to programs well
outside of CWF. Similar to some of the other issues raised by Protestants, long term
levee maintenance improvement and funding is a State issue, and is not limited to CWF
or even DWR. The Delta Stewardship Council (DSC}) is leading the Delta Levee
Investment Strategy (DLIS) effort, specifically flood and levee long term planning and
funding. Again the DSC programs are outside the scope of this hearing. information
about levee safely and funding is found in documents such as DSC's July 2014 DLIS
Fact Sheet, DLIS FAQs, and March 24, 2016 DLIS Update and Contract Amendment,
(Exhibits E, F & G.) In addition to the DSC's planning efforts regarding Delta levees, the
Central Valley Flood Management Planning (CVFMP) Program sets forth a plan for
sustainable flood management and investment to improve flood risk management in the
Central Valley through use of the State Pian of Flood Control (SPFC) facilities.®

Further, the engineering panel was cross examined for two full days and included
questions about levee safety related to CWF.® SJREC could have had its questions
about the reasonableness of funding for levees and future occurrences of levee failures
in the Delta addressed at that time. SJREC has not shown that cross examination of
DWR's Part 1 witnesses or the information in the publicly available documents are

insufficient. 1t is therefore unreasonabie for SUREC to demand an additional DWR

% More information is available here: hitp:/Avww . waler.ca.govicvimp/,
The Engineering pane! testified on direct and was cross examined on August 5 and 9.
Transcripts of the hearing are available here:
hitp.ffwww.waterboards.ca.gaviwatertlg hisfwater_issues/programs/bay_delta/california_waterfixiranscript
s.shtml.

5
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witness to testify on these topics, and it is inappropriate to ask a DWR employee to
predict future funding of levee maintenance or improvements as this is a complex state
wide policy level decislon being led by the DSC and that vltimately depends on the
legislature far long-term funding.
. CONCLUSION

SJREC's possible questions do not require particlpation from a DWR wiiness and
requiring 2 DWR witness to testify on these {oplcs would be unreasanable and
oppressive. DWR therefore requests that the Hearing Officers vacate SIREC's notice to
appear or in the alternative limits the scope of the questioning to those that would not
otherwise have been covered by other witnesses, go beyand the scope of Part 18, or

the witness's ability to predict future funding.

Dated: October 27, 2016 CALIFORNIA DEPARTMENT OF WATER
"RESQURCES

Robin McGinnis
Office of the Chief Counsel

6
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STATEMENT OF SERVICE

CALIFORNIA WATERFIX PETITION HEARING
Department of Water Resources and U.5, Bureau of Reclamation (Petitioners)

} heraby certify that | have this day submittad to the Stale Water Rasources Control Board and caused a
true and correct copy of the following documeni(s);

‘Mation for protective order

to be served by Electronic Mail (email) upon the parties listed in Tabla 1 of the Current Service List for
the California WalarFix Petition Hearing, dated_QOclober 6, 2016, postad by the State Water
Resources Control Board at

hitp:fiwww.waterboards.ca.goviwaterrighis/water_issues/programsibay_ defta/california_watedfix/service_list.shiml;

Note: In the event that any emails to any parties on the Current Service List are undsliverabile, you must
aftempt fo effectuate service using another methad of service, if necessary, and submit another
statement of service thal describes any changes lo the date and method of service for those parties.

For Petitioners Only:

| caused a true and correct hard copy of the document(s) to be served by the following
method of service to Suzanna Womack & Sheldan Moore, Clifion Court, L.P., 3618 Land Park
Drive, Sacramento, CA 95818:

Method of Service:_U.S Postal

| cerlify that the foregoing s true and correct and that this document was executed on October 27, 2016

Date

Ve

Signature: /% Z/%V/%’d'/'[
e 7 .

Name: Bobble Randhawa

Title: Legal Secretary

Farty/Affiliation; DWR

1416 Ninth Street 1104
Sacramento, CA 95814

Address:
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State Water Resources Control Board

December 8, 2016

VIA ELECTRONIC MAIL

TO: CURRENT SERVICE LIST

CALIFORNIA WATERFIX HEARING — RULING VACATING SAN JOAQUIN RIVER
EXCHANGE CONTRACTORS WATER AUTHORITY'S NOTICE REQUESTING
ATTENDANCE OF WITNESSES

On August 31, 2016, the San Joaquin River Exchange Contraclors Water Authority (SIRECWA)
served written notice on the Department of Water Resources (DWR), requesting the
appearance of certain DWR witnesses during Part 1B of this hearing. On October 27, 20186,
DWR filed a motion for protective order, seeking to vacate or limit the scope of SIRECWA's
notice. Based on our review of DWR's motion and SIRECWA's reply, it does not appear that
SJRECWA seeks o compel DWR's witnesses to testify concerning any issues that are relevant
to the key hearing issues for Part 1 of this hearing. Accordingly, SIRECWA's notice requesting
the appearance of DWR's witnesses is hereby vacated in Its entirety.

Procedural Background

The Notice of intent to Appear (NOI) that SIRECWA originally filed in this proceeding listed four
expert witnesses, including Christopher H. Neudeck. The subject of Mr. Neudeck’s proposed
testimony was the need for agreements and funding for the maintenance, repair, and
improvement of Delta ievees and channels “for conveyance and contro! of water across and
through the Delta to CVP and SWPR pumps . . ..” On August 31, 2016, SIRECWA notified the
State Water Resources Control Board (State Water Board) and the other parties that

Mr. Neudeck was no longer available, and SIRECWA proposed fa call DWR employees or
consultants to testify instead of Mr. Neudeck.

in order to effectuate the substilution of DWR witnesses for Mr, Neudeck, SIRECWA served a
notice on DWR pursuant to Government Code section 11450.50, requesting the appearance of:
- (1) David Mraz, Chief of the Delta Levees and Environmental Engineering Branch within DWR,
(2) other DWR employees or consultants most knowledgeable concerning the modeling
assumption that preferential pumping of up to 3,000 cubic feet per second (cfs) at the South
Delta intakes would occur during July through September “as well as the financial contributions
.. that would provide reasonable assurance that this dual pathway for water to reach CVP and
SWP pumps would exist . . . " and (3) individuals with knowledge of why the California WaterFix

Firea H 0, LHAR | THOMAS HOWARD, EXELUTIVE BIRFCTLA

Ot Shreet, Sacmmento, CA 85014 | Waltg Addeeas: PO Box 100, Sacsamanto, CA 9581" 0100 | weww walorboards.ca gov
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Procedural Ruling Vacating -2- December 8, 2016
Witnesses Aftendance Request

Project does not provide a means for DWR, the U.S. Bureau of Reclamation, and local
reclamation districts to implement various levee improvement projects and levee protection
programs to ensure that water can continue to be conveyed through the Delta.

Originally, DWR opposed SIRECWA's request on the grounds that SJIRECWA was
impermissibly seeking to expand the scope of SIRECWA’s NOI. In a ruling dated October 7,
2016, this objection was overruled because the scope of the proposed testimony from DWR
witnesses was within the scope of Mr. Neudeck’s proposed testimony. We also affirmed that
SJRECWA had followed the proper procedures to compe! a party to appear in an adjudicative
proceeding before the State Water Board, and directed DWR to coordinate with SIRECWA to
arrange for the appearance of the appropriate witness at the appropriate time.

Following the October 7 ruling, representatives for DWR and SIRECWA met and discussed
SJRECWA's request, bul were unable to reach agreement. As part of these discussions,
SJRECWA provided DWR with a list of possible questions for a prospective DWR witness.
DWR submitted a copy of the draft questions as an exhibit to its mation for protective order. ,
The guestions concern: (1) the modeling assumption that up to 3,000 ¢fs would continue to be
pumped from the South Delta intakes during July through September, (2) the content of two
Deita Risk Management Study (DRMS) reports that addressed the risk of levee failure, and

(3) the need to fund levee improvements and repairs in order to maintain the ability to convey up
to 3,000 cfs through the Delta.

Discussion

SJRECWA's written notice requesting the appearance of DWR witnesses had the same legal
effect as a subpoena. (See Gov. Code, §§ 11450.10, 11450.50 [providing that a subpoena is
not required in the case of the production of a party if written notice requesting attendance of the
wilness is served on the party’s attorney in accordance with section 1987 of the Code of Civil
Procedurel.) A person served with a subpoena, or, as in this case, a written notice reguesting
attendance of a witness, may object to the terms of the subpoena or notice by a motion fora
protective order, including a motion to quash. (Gov. Code, § 11450.30, subd. (a).) The hearing
officer has discretion to resolve any objection subject 1o any appropriate terms and conditions.
In addition, the hearing officer may issue any order that is appropriate to protect the parties or
the witness from unreasonable or oppressive demands. (/d, § 11450.30, subd. (b).)

In its motion for protective order, DWR argues that SIRECWA's notice requesting the
appearance of DWR wilnesses is unreasonable and oppressive because: (1) SIRECWA could
have asked its prospective questions during cross-examination of DWR’s expert witnesses in
Part 1A of the hearing, (2) the DRMS reports can be submitted as exhibits, and do not require
testimony aboul their content, and (3) questions concerning long-term efforis to fund levee
maintenance and repair are outside the scope of the hearing. In its reply, SIRECWA argues
that DWR's motion should be denied because: (1) DWR did not address long-term levee
mairtenance and repair in its direct testimony, (2} a witness from DWR is needed lo explain the
level of funding needed to ensure that through-Delta conveyance can be maintained, and (3) the
potential for levee failure to disrupt through-Delta conveyance is relevant to the issue of harm fo
legal users of water.




Procedural Ruling Vacating -3- December 8, 2016
Witnesses Attendance Request

Having reviewed SJRECWA'’s prospective questions for DWR's witnesses and reply to DWR's
motion for protective order, we have determined that it would be unreasenable fo require DWR
to provide witnesses to testify as requested by SIRECWA because SJRECWA does not seek 1o
elicit testimony that is relevant to the key hearing issues for Part 1 of the hearing. The key
hearing issues for Part 1 are whether the water right changes proposed by DWR and the U.S.
Bureau of Reclamation (petitioners) constitute the initiation of a new right or will cause injury to
legal users of water or otherwise impact human uses. Based on the limited description of
proposed testimony contained in SIRECWA's NOI and written notice to DWR, it was unclear
whether SJRECWA sought to present relevant testimony from Mr. Neudeck or DWR witnesses.
Based on the more detailed prospective questions provided to DWR, however, it has become
clear that the issues that SIRECWA seeks o explore do not concern the potential impacts of
the proposed changes. Instead, SIRECWA seeks 1o present testimony concerning the need for
funding for levee maintenance and repair in order to maintain the petitioners’ existing ability to
convey water through the Delta. This is an issue that will exist regardless of whether the
WaterFix change petition is approved. Other than the fact that petitioners propose to continue
to convey water through the Delta, SIRECWA has not sought to explore any connection
between the WaterFix change pelition and the need for funding for levee maintenance and
repair. Accordingly, requiring DWR to provide a witness to testify on this issue would not be
reasonable or an efficiant use of time.

For the foregoing reasons, SIRECWA's written notice requesting attendance of DWR witnesses
is vacated. Because the notice is vacated in its entirety, a protective order limiting the scope of
SJRECWA's proposed questions is not necessary.

if you have any non-controversial, procedural questions about this rufing or other matters
related to the California WaterFix Hearing, please contact the hearing team at
CWFhearing@waterboards.ca.gov or (916) 319-09860.

Sincerely,
ORIGINAL SIGNED BY: ORIGINAL SIGNED BY:
Felicia Marcus, State Water Board Chair Tam M. Doduc, State Water Board Member

WaterFix Project Co-Hearing Officer WaterFix Project Co-Hearing Officer
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PAUL R. MINASIAN (SBN 040692)
MINASIAN, MEITH,

SOARES, SEXTON & COOPER, LLP
1681 Bird Street

P.O. Box 1679

Oroville, California 95965-1679
Telephone: (530)533-2885

Facsimile: (530) 533-0197

Email: pminasianf@minasianlaw.com

Attorneys for San Joaquin Exchange Contractors Water Authority
BEFORE THE STATE WATER RESOURCES CONTROL BOARD

STATE OF CALIFORNIA
HEARING IN THE MATTER OF PETITION FOR RECONSIDERATION
CALIFORNIA DEPARTMENT OF OF THE RULING VACATING SAN
WATER RESOURCES AND UNITED JOAQUIN RIVER EXCHANGE
STATES BUREAU OF CONTRACTORS WATER
RECLAMATION’s REQUEST FOR AUTHORITY’S NOTICE
A CHANGE IN POINT OF DIVERSION) REQUESTING ATTENDANCE OF
FOR CALIFORNIA WATER FIX WITNESSES AND OPPORTUNITY TO

PRODUCE EVIDENCE

The San Joaquin River Exchange Contractors (SJREC) hereby‘petition the Board
for reconsideration of its December 8, 2016 Ruling that the SJREC may not introduce in
Part 1, by Notice to Appear or by Subpoena, the testimony of the head of DWR’s Levee
and Environmental Engineering Branch or other most knowledgeable persons employed
by DWR, regarding evidence of the reasonable measures necessary and economic
contributions required to reasonably assure 3,000 cfs cross-Delta flow deliveries in July
through September 1o the Delta pumps. The Ruling of December 8, 2016 is attached as
Attachment 1.

This Petition is made on the following grounds and bases:

1. The SWRCB’s conduct of an adjudicatory proce;ading requires that
constitutional due process be provided to both applicants and protestants. It is respectfully
submitted that the denying STRECs right to present evidence, whether produced by

subpoena or pursuant to cooperative means, violates principles of due process; the

1
PETITION FOR RECONSIDERATION ON THE RULING VACATING SAN JOAQUIN RIVER
EXCHANGE CONTRACTORS WATER AUTHORITY’S NOTICE REQUESTING ATTENDANCE OF

WITNESSES AND OPPORTUNITY TO PRODUCE EVIDENCE
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granting of reésonabie opportunity to present evidence is essential for due process
compliance (See Attachment 2 - Legal Authorities). The rescission of authority to present
the testimony would violate those fundamental constitutional rights.

2. DWR’s further objection to the testimony which gave rise to this reversal by
the Board and denial of the opportunity to produce evidence was based upon DWR’s
argument that:

“(1) DWR did not address lon_gﬁ'-icrm levee maintenance and
repair in its direct testimony, (2) a witness from DWR is
needed to explain the level of funding needed to ensure that
through-Delta conveyance can be maintained, and (3) the

otential for levee failure to disrupt through-Delta conveyance
i$ (not) relevant to the issue of harm to legal users of water.”
(Ruling, Page 2.)

The SWRCB states on page 3 of its Ruling:

*. .. we have determined that it would be unreasonable to
require DWR to provide witnesses to testify as requested by
SIRECWA because STJRECWA does not seek to elicit
testimony that is relevant to the key hearing issues for Part 1
of the hearing. The key hearing issues for Part 1 are whether
the water right changes proposed by DWR and the U.S.
Bureau of Reclamation fpetitioners%, constitute the initiation of
a new right or will cause injury to legal users of water or
otherwise impact human uses.”

The Board ruling, based in part on a draft of preliminary questions drafted by SIRECWA
for the witnesses, continues by stating:

“. .. it has become clear that the issues that SIRECWA secks
to explore do not concern the potential impacts of the
proposed changes. Instead, SIRECWA seeks to present
testimony concerning the need for funding for levee
maintenance and repair in order to maintain the petitioners’
existing ability to convey water through the Delta. This is an
issue that will exist regardless of whether the WaterFix change
petition is approved.”

3 The Board’s reversal through its Ruling ignores the facts in this instance, the
requirements of due process in an adjudicative hearing, and impermissibly narrows its
proceedings:

A.  The authority sought by the DWR and Bureau is to provide for

facilities and uses which would divert around the Delta a majority of the usable water
2

PETITION FOR RECONSIDERATION ON THE RULING VACATING SAN JOAQUIN RIVER
EXCHANGE CONTRACTORS WATER AUTHORITY'S NOTICE REQUESTING ATTENDANCE OF

WITNESSES AND OPPORTUNITY TO PRODUCE EVIDENCE




South of the Delta at certain times, The proponents’ plan submitied and testified that
3,000 cfs would continue to reach the Delta pumps by flowing across the Delta and would
be of a quality that the water would be pumped into the State and Federal aqueducts and
usable by municipal and agricultural users. That described condition can exist only if
Delta levee integrity is maintained, or after levee failure, if critical levees are quickly
rebuilt. DRMS I at pages 12-28 estimales a cost of $100 Million per island for three
island failures, also found at page 10 of the Executive Summary. Is the Board really
theorizing and presuming that DWR and the Federal government are going to continue {o
provide funding to aid local interests in protecting levees from failure or rapidly
reconstructing those levees if they fail, when $15 to $30 Billion is already invested in
Tunnels? There is no evidence presented to substantiate such a presumption by DWR and
the Bureau who have the burden of reasonably describing how their new and old
diversions and plan will be implemented and organized.

B.  Noone twisted DWR’s arm to present modeling as part of its
description of the WaterFix Tunnel operations, which modeling assumes that critical
levees would continue to exist and that cross-Delta flows of 3,000 cfs would be available
for pumping in the period of July through September of each year. This is the proposal of
DWR and an integral part of its proposal and representation that “no harm will arise.”
The SWRCB ruling improperly narrows the ability to present evidence showing that such
a “proposal” is only feasible if conditions are imposed requiring large amounts of money
to be marshaled and devoted to preventative levee work, and, upon failure events, if
prompt funding of and organization of efforts to provide repair and replacement is
organized and feasible. (DRMS II STRECWA exhibits filed with the Board,)

It is true that the DWR has not presented any evidence of how this part of
the Tunnel plan will reliably exist. That is why there is a Phase 1B for protestants or
commenters to present the absence of such information and plans and the ease with which
those arrangements could be included in the DWR and Bureau plan for the Tunnels as a

condition of approval. If the DWR modelers and witnesses had testified that upon a flood,
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carthquake or simple failure of critical levees, the 3,000 cfs would be routed through the
Tunnels, no monies would be contributed to the local Reclamation Districts 1o repair and
reconstruct critical levees, and cross-Delta flows would thereafter be available only during
floods, a glaring omission in the description of the Tunnel Project could have been
eliminated and the Board ruling might have been correct and the Board’s statement in its
reversal of the Ruling would be true. However, no such description was included, and all
modeling assumes a miraculous preservation without funding for critical levees.

C. The Board errs when it curtails testimony of the impacts to legal
users of water based on carving out a critical part of DWR’s proposed operations. The
Board makes the following statement on page 3 of its Ruling and reversal in regard to the
subject of what measures will be undertaken to repair upon failure or to prevent critical
levee failure:

“This is an issue that will exist regardless of whether the

WaterFix change petition is approved. Other than the fact that

ctitioners propose to continue to convey water through the
elta, SIRECWA has not sought to explore any connection

between the WaterFix change petition and the need for

funding for levee maintenance and repair. Accordingly,

requiring DWR to provide a witness to testify on this issue

would not be reasonable or an efficient use of time.”

DWR proposed this operating scheme to satisfy the “ho harm” test. It
makes no difference if the levees are fragile and expensive to protect. DWR could have
clearly stated that the first time three or more levees failed, efforts to preserve cross-Delta
flows would end, and quantify those effects in their modeling. If the Delta pump water
users are to be served in a different fashion or to be abandoned, DWR needs to explain
that. ‘

1. it is the burden of the plan proponent for the new diversion
facilities to present evidence that its plan is feasible and will operate as is outlined in its
modeling. The two (2) path proposal (Tunnel and cross-Delta flow) cannot assume that

examination of the potential harm arising from the Tunnel path is the only subject of

inquiry and that someone else will take care of the second path.
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2. If the ruling of the SWRCB by the reference,

“Other than the fact that petitionerﬁgé(émsed to continue to

convey water through the Delta, S WA has not sought to

explore any connection between the WaterFix change petition

and the need for funding for levee maintenance and repair...”
is to infer that STRECWA should have consumed the time of the hearing officers and
parties in Part 1A asking questions of DWR witnesses, which witnesses made no offer of
proot or testimony on direct as to the likelihood or means to be undertaken physically or
financially to cause that the levees would remain intact, and that the 3,000 cfs of pumped

water continue to be available or the neccssity of proper funding or organization by the

DWR and United States, the Board should state that clearly and explicitly in the Ruling.

~ The fact is that DWR presented no such evidence (even though it is DWR’s burden to

show the features of its “project” are feasible), and any such questions by SIRECWA
would have been objected to by DWR as exceeding the scope of direct and not allowed or
answered with “I have no knowledge.”

3. The California Legislature directed the DWR to perform the
Delta Risk Management Studies Part | and Part II by State law (Assembly Bill 1200.) The
Legislature has directed that tens of millions of Dollars be spent planning how to maintain
a dual path method of water delivery and the costs. Is this Board really willing to state to
the public and a reviewing Court that DWR and the United States had no duty to explain
how, when the first wave of levee failures occurs, the 3,000 cfs would continue to be
delivered, or alternatively, discontinued and routed through the Tunnels?

4, In adjudicative proceedings, sometimes the judge has a duty to
save a party from its own instincts. Here, DWR needs saving. DWR appears to think it is
a good idea to “hide the ball” in regard to whether parties that invest $15 to $30 Billion in
Tunnels will be willing to continue or increase support of State and Federal financial
contributions to maintaining levees or fixing the levees upon failure and preserving the
3,000 cfs dual path flow capability across the Delta, The SWRCB concludes on page 3:

“This is an issue that will exist regardless of whether the WaterFix change petition is
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approved.” Yet, it is with the same logic that water users who may, because Tunnels have
been completed and are in operation, if State and Federal contributions to local cost
sharing programs for levee repair and reconstruction are not a condition of SWRCB
permission to install the Tunnels and operate them, will ask why those levee expenditures
should continue or commence. If State and Federal funding contributions are necessary to
support local interests in fixing levees necessary to deliver 3,000 cfs to the State and
Federal pumps in July through September, and those funding measures are not to be
conditions of the Tunnel proposal and levees that fail are to be abandoned, DWR and the
Bureau can easily end this inquiry by stating what their plan proposes. Will the 3,000 cfs
flow stop? Will the levee damage and failures be repaired utilizing only the local
landowners’ funding capabilities which the testimony STRECWA offers will show are
extremely limited? Should the Tunnels be larger, anticipating this change to a one path
alternative?

D.  The attached Notice of Deposition pursuant to Water Code Section
1100 is designed to remind the Board of its legal duty to provide a fair proceeding so that
a full and correctly conditioned plan is approved or rejected. Review at the Court
authorities outlined in Attachment 2. DWR, and apparently some of the State Contractors,
are about to create legal defects in a plan and proceeding for which the public is entitled to
be given a fair hearing. The Tunnels can obviously provide resiliency to threatened Delta
physical conditions, which is a good thing. However, the desire to route water around the
Deita to avoid the claimed “thefis” of water, impositions of the Endangered Species Act
conditions, and the constant uncertainty is causing a “hide the ball” approach to these
issues of the Tunnel plan proponents, which is destructive of the very plan they advocate.

By providing a fair and open proceeding as to what the plan really proposes, the Board

_ can assure the proposal gets the attention it is entitled to and complies with the law.

PRAYER
The Board should allow the testimony proposed by the STREC in Part 1B, or as

Rebuttal testimony if that is more efficient for the Board scheduling, whether by direct
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testimony pursuant to Notice and Subpoena, or by Deposition. If the Deposition proceeds
because no reconsideration is granted, be assured a Court will only be left to wonder and
examine whether the proceeding which could have been conducted fairly and openly is not
constitutionally deficient and subject to being redone in the future.

(223

Date: Respectfully Submitted,

MINASIAN, MEITH, SOARES,
SEXTON & COOPER, LLP

By: -:-f;U N ~—

PAUL R. MINASIAN, ESQ.
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PAUL R. MINASIAN (SBN 040692)
MINASIAN, MEITH,

SOARES, SEXTON & COQOPER, LLP
1681 Bird Street

P.O. Box 1679

Oroville, California 95965-1679
Telephone: (530) 533-2885
Facsimile: (530) 533-0197

Email: pminasiané@minasianlaw.com

Attorneys for San Joaquin Exchange Contractors Water Authority

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

HEARING IN THE MATTER OF SAN JOAQUIN RIVER EXCHANGE
CALIFORNIA DEPARTMENT OF CONTRACTORS WATER

WATER RESOURCES AND UNITED AUTHORITY STATEMENT OF
STATES BUREAU OF RECLAMATION’s ISSUES THAT SHOULD BE
REQUEST FOR A CHANGE IN POINT ADDRESSED IN BRIEF REGARDING
OF DIVERSION FOR CALIFORNIA PART 1 HEARINGS

WATER FIX

In response to the request from the State Board for Protestants to indicate the
subjects that could be beneficially addressed in briefing, the San Joaquin River Exchange

Contractors Water Authority (“SIREC”) submits the following discussion:

L Introduction.

The DWR and Bureau of Reclamation have a legal and procedural duty and burden
of presenting evidence that shows with definiteness how the change proposed and the new
and existing works proposed will operate to avoid or reduce harm to legal users of water.
Briefing would allow a full examination of the lack of evidence showing how the 3,000
cfs “dual path” will be reliably available. The failure to specifically place on the record
and explain how the protection of Delta levee integrity will be organized, funded and
conducted to maintain the ability to deliver 3,000 cfs across the Delta to the State and
Federal pumps is a fundamental legal deficiency in the record of these proceedings to this

date. Alternatively, the DWR and Bureau can explain the “single path operations™ that
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will be conducted if Delta levee maintenance, improvements and repairs are not
effectively financed, organized and maintained with DWR and Bureau contributions and
efforts. Briefing at this time will explain how this defect in the record can be remedied by
the testimony proposed by SJREC and the conditions crafted upon the WaterFix proposal.

The SWRCB first determined that examination of DWR employees with expertise
engaged in preparation and implementation of Delta Risk Management Studies One and
Two (“DRMS 1 and 2”) by SJREC was relevant and appropriate to fully consider the
effects of the proposed WaterFix project that a “dual path” be maintained. At least 3,000
cfs is to be conveyed through the Delta through channels created by levees and islands
through “second path” through the Delta to the State and Federal pumps each year during
the months of July through September (approximately 540,000 acre/feet/year). Ruling of
October 7, 2016 attached as Exhibit “A”.

DWR then filed a Motion for Protective Order to prevent DWR’s witness
testimony, and the SWRCB then reversed its ruling on or about December 8, 2016. A
copy of that reversal is attached as Exhibit “B”,

The SJREC filed a motion for reconsideration, joined in by other hearing
participants, which has not been ruled upon. See Exhibit “C”,

Filing of the briefs proposed by the San Joaquin River Exchange Contractors
would aid the SWRCB, which is obviously having difficulty understanding how the
continued operations and maintenance of Delta levee integrity could become the partial
obligation of the DWR and Bureau of Reclamation when the conditions of those levees is
exactly the principal problem that the proposed WaterFix Tunnels are designed to address.

If the DWR and Bureau do not plan to establish and maintain the organizational
efforts and 1o partially fund the maintenance of levee integrity sufficient to allow
continued diversion through the pumps of 3,000 ¢fs during the summer and fall (the “dual
path”), then the plan for the Tunnels should state that and accurately describe the water
operations in that circumstance and the harm to legal users of water which is likely to

occur under those circumstances. The Project Proponents can contend that the lack of
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reliability of the “dual path” is not the fault of the Tunnel project but would not be
accused of misleading the decisionmakers by modeling and testimony asserting that the
water quality conditions of the cross-Delta “dual path” operations will exist. DWR and
the Bureau would produce evidence as to whether the devotion of massive amounts of
capital to Tunnels and their operation and maintenance should be increased to scale up the
facilities’ capacity to accommodate the unavailability of the “second path” because of
failure of the levee and island system. DWR and the Bureau can contend that the harm to
legal users of water receiving the “dual path” waters arises from causes other than
permission for the Tunnel project to be built and operated, but the harm conditions must
be accurately described so that conditions can be applied to DWR and the Bureau which
would reduce that harm to legal water users.

The briefing would provide a glimpse into why as a matter of law and fact this
evidence is necessary . . . both to meet DWR and the Bureau’s burden of producing
evidence, and to weigh the feasibility of the DWR and Bureau’s plan. The SWRCB may
not process a petition for change of the point or means of diversion by arguing that there
will be no harm to other legal users based on an assumption that a “dual path conveyance”
through intact levees and channels will exist across the Delta without evidence of the
feasibility of this essential element of the plan (particularly, repair once breaches have
occurred). Repair of the levees is essential to that “dual path™ and must exist (money,
organization, and rapid means of repair).

It is only necessary to consider the following hypotheticals to understand how a
reviewing Court will judge the current state of the record:

1. Would the Board consider a new substitute point of diversion for the City
and County of San Francisco from the Southern Delta near the existing pumps without
evidence of how the diversion water quality would be affected by levee failures and
failure to finance levee protection works and repair when levee failures occur, as the
DRMS Reports conclude is inevitable? Obviously, diversions for an urban population
require quality assurance and reliability of physical facilities.

3
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2. If a governmental Agency is required to adjudge a proposal to create a
totally separate power supply and grid to serve the Los Angeles urban area from that
serving the rest of California on the basis of harm to other legal users of power, would the
Board accept the bald assertion of the Los Angeles advocates for a separate system that
there will be adequate funding and organization to maintain the power grid for the
remainder of California with no testimony. Prohibiting the submission of testimony by
other participants because proponents of the grid separation modeled all future operations
as if the grid for the remainder of California was economically sustainable without
examination of that assertion denies fundamental due process. Would the grid separation
proponenis be permitted to ignore the aged infrastructure, the increasing costs of
maintenance of the power grid for the remainder of California, the limited financial
resources to pay repair costs without Los Angeles’ power users, and to boldly assert that
was outside of the proper realm of review by the Board?

3. This is tantamount to a project proponent proposing a new roadway for 1/2
of the volume of existing vehicle travel because a bridge on the existing roadway
alignment is about to fail. The new roadway proponents present witnesses in favor of the
effects of the new alignment, assuring all that the 1/2 of the vehicles proposed to continue
to drive on the historic roadway alignment will be accommodated when and if the bridges
fail, but with no examination of how the remedial work upon the weakened bridges will
be funded or organized.

3.1  Apparently, in the application of this example to the Water Fix
proposal, the “rich” and *haves” of the water world (Tunnel users) can make vague
assurances about how the *have nots” will be served by trucks and vehicles using the
existing roadway alignment and develop models of vehicle usage which assumes the
bridges on the old roadway alignment will not fail, but when the bridges do fail (as all
DRMS studies of the bridges [levees] in our example predict will occur), and there is
insufficient funding and organization of public agencies to reconstruct the defective

bridges, the permitting authority (the equivalent of the SWRCB) is to express surprise that
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the “dual path” did not work as planned, but has no duty to inquire if the original plan to
split the trafﬁc is defective or incomplete.

4. The proposed briefing by SIREC would allow those questions to be
answered: The project considered by the Board in Phase 1 may be modified to state that
when and if the levees collapse and the water quality impacts of organic carbon and
salinity arising from the failures prevent the pumping of Delta water, those “harms” are
not part of the proposed new diversion plan of DWR and the Bureau? The brief would
address whether the Petition and proposed plan of DWR and the Bureau should more
accurately state that when the “dual path” levee system collapses, only the Tunnel path
will be utilized. This more accurate plan description will explain how the Tunnel will be
utilized when/if the second path levees have collapsed with no funding for their repair,
and will explain which water uses will end.

The briefing will allow DWR and Bureau to explain their proposition that the
Board has no jurisdiction and authority to condition the “proposal” of a “dual path”
conveyance upon financial and organizational feasibility of that “dual path” existing and
being reasonably maintained. If the DWR and Bureau wish to revise their plan to state
that it is impractical or impossible to finance, organize and provide for repair of the levee
system to reliably maintain the “dual path”, then they should simply change the project
proposal and modelfng assumptions, explain that the detrimental effects are “harm” not
caused by the abandonment of cross-Delta deliveries but instead inevitable of occurrence,
and explain where that water formerly transported in the “dual path” will go in the
arguably undersized Tunnels if demands south of the Delta are to be met. Alternatively,

the water demands which are to end can be described,

H. In requesting the subjects sought to be briefed, the SWRCB obviously wishes
to know how much threat there is that legal requirements have not been
complied with and to identify the means of correction, if anv exists,

-y

Here, competent testimony based upon studies funded by the State of California

and conducted by DWR itself regarding levees and necessary measures (DRMS 1 and 2),
5
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which studies were directed to be performed by the Legislature, are being prevented from
inclusion in the record, and testimony about the effects of the data accumulated on the
WaterFix’s plan feasibility is thereby prohibited. Apparently this prohibition is argued to
be fair on the basis that because the DWR and Bureau did not present any witnesses who
testified to the feasibility and likelihood of Delta levee failures to permit judgment as to
the likelihood of a reliable “dual path” delivery system, other parties — such as SJREC ~
may not be allowed to produce such evidence. The basis for this proposed rule of
evidence is not divulged. Briefing will allow the SWRCB to finally resolve its rationale if

there is continued refusal of submission authority.

III. What lepal standards would the SWRCB be reminded of in the proposed Brief
which may be helpful in developing a lawful decision?

The SJREC brief would describe how the legal standard established in Water Code
Section 1702 that a petition for change must meet the following standard:

*(d) Include sufficient information to demonstrate a
reasonable likelihood that the proposed change will not injure
any other legal user of water.”

The brief would explain that the DWR and Bureau’s evidence to date asserts that no injury
standard is complied with even though the “dual path” element of the change in point of
diversion plan is known to depend on funding, organization and measures regarding
levees which do not currently exist, and no evidence has been submitted indicating any
plan to provide for those measures.

The record to date includes no information that those “dual path” works will be
organized and maintained, nor has DWR explained that tﬁe “dual path” mechanism will be
abandoned upon multiple failures occurring. The Tunnels will be the sole means of
delivering water South of the Delta in some circumstances in July through September if

that occurs. The DWR/Metropolitan Water District planners apparently think the support
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for their project will disappear if the costs of levee maintenance are added or if the Project
planners declare that the Tunnels will increase diversions for as long as the failures exist.

Water Code Section 1703 states;

“After the hearing, the Board shall grant or refuse, as the facts
may warrant, permission to change the point of diversion...”

The brief will explain that findings are required based on evidence that the “dual path”
without DWR and the Bureau’s commitment to maintenance of the levee system is
feasible and likely. The proposed change as submitted by the DWR and Bureau now
proposes to deliver, pump and use 3,000 cfs in the “dual path” at the pumps. This is the
proposal of DWR and the Bureau.

The briefing can emphasize for the Board’s consideration.that it can be contended
that the condition of the approved change to permit the Tunnel diversions is the “dual
path” and that the DWR and Bureau will have breached the terms of the permitted change
authorizing the Tunnels and their operations if the levees and channels are not maintained
or promptly repaired when damaged and the “dual path” does not exist. Of course,
revoking authority for the WaterFix Tunnel operations after they are built would be an
ineffective remedy. Requiring some organization and funding of the “dual path” would
alone be an effective measure. The combined refusal to allow testimony offered by the
SIREC regarding the likelihood of the “dual path” being unavailable together with the
lack of logic and evidentiary explanation of how the SWRCB could assume that the “dual
path” will be maintained and repaired by someone else will mystify a Court when there is
no evidence to support such a proposition.

Protestants are denied a fair hearing if there is a prohibition upon presentation of
evidence (Dare v. Board of Medical Examiners (1943) 21 Cal.2d 790) or a failure to make
findings on the basis of evidence in the record (Old Mission Portland Cement Co. v.
Helvering (1934) 293 U.S. 289, 44 §.Ct. 158, 79 L.Ed. 367). Whether the proceedings are
fundamentally fair is a question of law to be resolved by the Courts, and the determination

of the administrative Agency as to fairness and whether the evidence is sufficient is not
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determinative; Garamendi v. Golden Eagle Insurance Co. (2004) 116 Cal. App.4th 694;
Crocker National Bank v. San Francisco (1989) 49 Cal.3d 881, 888. Although deference
to an administrative Agency’s interpretation is usually to be granted, no deference to an
Agency’s interpretation of a statute or its requirements is conclusive, and an Agency
cannot disregard the clear requirements and meaning of the statute and must make explicit
findings supported by evidence. Fairfield v. Superior Court (1975) 14 Cal.3d 768, 776-8.
Here, the Tunncls are argued by the Proponents to be necessary because of the risks of
failure of the channel and levee system for transportation of water. However, without
supporting evidence, the SWRCB is to presume the second path will exist and no injury or
harm to legal users of water will occur because the levee system will be sufficiently intact
to deliver 540,000 ac/fi/year through the “dual path” during the July through September
period.

The Caiifornia. Supreme Court and the United States Supreme Court each require
that findings based on evidence presented and present in the record be made in quasi-
judicial proceedings, such as this SWRCB hearing. If neither findings or findings upon
evidence in the record are available for review, “the analytic gap between the raw
evidence and ultimate decision or order” does not exist and the order or decision must be
set aside. Overton Park v. Volpe (1971} 401 U.S. 402, 92 S.Ct 814; 28 L.Ed.2d 136;
Topanga Ass'n for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506,
515. What evidence will be on the record that the “dual path” will reliably exist when the
DWR and Bureau refuse to submit any evidence as to their participation and financial
support of maintenance and rebuilding failed levees? What evidentiary basis will the
SWRCB cite to when DWR objects to presentation of the DWR's own most
knowledgeable witnesses and studies on what efforts would be required to provide a
reasonably reliable “dual path” as described in DWR’s own DRMS Reports?

This Board should obviously direct briefing, but equally important, grant the
Petition for Reconsideration of the SJREC to present the testimony.

1
g
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1 1f the DWR and Bureau’s plan is to abandon the “dual path” when it gets too

2 || burdensome for the local interests to finance, they need only describe under what

3 || circumstances that will be done and what will happen to those legal users of water and to
4 | the water formerly used by them through the “second path.” Does the water go through
5 | the Tunnels during a failure of the “second path?” The State Board gets close to the

6 || accusation of “hiding facts” when it refuses evidence and testimony on this subject.

8 IV.  Conclusion
9 The SWRCB in requesting an outline of the issues which would be briefed
10 || provides perhaps the last opportunity to correct a fundamental flaw in judging whether
11 | and what type of harm to legal users of water could be avoided by proper design and
12 || operating conditions for the WaterFix Tunnels. If a “dual path” or “second path” is not to
13 |f be organized, funded and maintained partially by the DWR, Bureau, and the focal
14 i interests, that change in the project proposal should be identified and new modeling
15 || submitted and an amended project description provided. However, the SWRCB must
16 || consider evidence of those facts as a requirement of due process and the project

17 || proponents’ burden of proof under Water Code Section 1702.

I8
19 || Dated: January 31, 2017 MINASIAN, MEITH, SOARES,
SEXTON & COOPER, LLP
20
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22 PAUL R. MINASIAN, ESQ.
) Attorneys for SAN JOAQUIN RIVER
234 - EXCHANGE CONTRACTORS WATER
AUTHORITY
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PAUL R, MINASIAN (SBN 040692)
MINASIAN, MEITH

SOARES, SEXTON & COOPER, LLP
1681 Bird Sireet
P.O.Box 1679
Oroville, California 95965-1679
Telephone: (530) 533-2885
Facsimile: = (530) 533-0197

Email: pminasian@minasianlaw.com

Attorneys for
SANJ JAQUIN RIVER EXCHANGE CONTRACTORS WATER AUTHORITY

BEFORE THE CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

HEARING IN THE MATTER OF 5 NOTICE TO DEPARTMENT OF

CALIFORNIA DEPARTMENT OF WATER RESOURCES OF
WATER RESOURCES AND UNITED DEPOSITION OF DAVID MRAZ
STATES BUREAU OF AND/OR OTHER MOST

RECLAMATION’S REQUEST FOR A KNOWLEDGEABLE WITNESSES
CHANGE IN POINT OF DIVERSION TO APPEAR AT DEPOSITION
FOR CALIFORNIA WATER FIX PURSUANT TO GOVERNMENT
CODE SECTION 11450.10 AND
WATER CODE SECTION 1100

TO: %%%S%AESMQEPM{MNT OF WATER RESOURCES,

NOTICE IS HEREBY GIVEN to the Department of Water Resources, by and
through its attorneys, James Mizell, JamesMizell@water.ca,gov, that pursuant to Water
Code Section 1100 and Government Code Section 11450.10, the San Joaquin River
Exchange Contractors Water Authority, by and through its attorneys of record, Paul R,
Minasian of Minasian, Meith, Soares, Sexton & Cooper, LLP, _
pminasian@minasianlaw.com, requests and demands that the Department of Water
Resources produce the below-described witnesses for their deposition(s) on March 20,
2017 commencing at 9:00 a.m., and continuing with reasonable breaks until completed, at
the offices of Capitol Reporters located at 2386 Fair Oaks Boulevard, Sacramento,
California 95825, (916) 923-5447,

1
NOTICE TO DEPARTMENT OF WATER RESOURCES OF DEPOSITION OF DAVID MRAZ AND/OR OTHER MOST
KNOWLEDGEABLE WITNESSES TO APPEAR AT DEPOSITION
PURSUANT TO GOVERNMENT CODE SECTION 11450.10 AND WATER CODE SECTION 1100

EXHIBIT 7




Notice is given that the place of deposition may change based on anticipated
attendance numbers, Notice will be provided of such a change by subsequent service via
email transmission to the parties. The deposition will be videotaped.

Notice is also given that the Department of Water Resources is provided the
reasonable discretion to specify the most knowledgeable witnesses to be presented if
persons other than David Mraz are most knowledgeable. First among the witnesses
should be:

DAVID MRAZ, Chief, Delta Levees and Environmental Engineering Branch

gggggﬁ gtgl&gg[{nﬁegstg]ug&wardship and Statewide Resources Office
David Mraz issued the Executive Summary for the Delta Risk Management Study
(“DRMS”) Phase 2 Report: portions of Section Eight entitled “Building Block 1.6:
Armored ‘Pathway’ (Through-Delts Conveyance)” at pages 8-i through 8-13, and Tables
T-1 through T-4, Figure 8-1; Section Nineteen entitled “Results and Observations” at
pages 19-1 through 19-13 (SJRECWA-2).

2. 1f David Mraz is not the most knowledgeable person on the following
subjects, the other individual or individuals employed by the Department of Water
Resources who are most knowledgeable and best able to testify shall appear. That person
shall be able to testify regarding the range of financial costs and organizational measures
that would be reasoﬁably required to assure that levees necessary and essential to maintain
the cross-Delta flow path and to maintain reasonable salinity levels and organic carbon
content of water to be pumped at the SWP and Developer Delta pumps reasonably
required to assure the feasibility of the assumptions contained in the modeling of both
Boundary 1 and Boundary 2 utilizing the H-3 Alternatives described in DWR Exhibit 515,
Table 4 on page 2 (attached hereto), and the “note” which describes the assumptions
incorporated in Boundary I and 2 regarding cross-Delta flows through the system of
levees that states as follows, should appea{f for deposition:

“SWRCB D-1641, pumping at the South Delta intakes are
preferred during July through September months up to a total

pumping of 3,000 cfs to minimize potential water quality
degradation in the South Delta channels. No specific intake is

2

NOTICE TO DEPARTMENT OF WATER RESOURCES OF DEFOSITION GF DAVID MRAZ AND/OR OTHER MOST
KNOWLEDGHEABLE WITNESSES TO APPEAR AT DEPOSITION
PURSUANT TO GOVERNMENT CODE SECTION 11450.10 AND WATRER CODE SECTION 1100
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‘assumcd beyond 3,000 cfy.”

The witnesses should be prepared to testify as to the amounts of monies and organization
of financial contributions reasonably required to be made by the DWR, Bureau of
Reclamation and local Reclamation Districts which would provide reasonable assurance
that this “second” or “dual pathway” for water to reach CVP and SWP pumps during at
least the July through October period would relinbly exist in the future,

3. That individual or individuals most knowledgeable employed by Department
of Water Resources with knowledge of why the proposed plan of operation for the
WaterFix facilities, which assumes the avéilability of cross-Delta flow and through-Delta
flow capacity through levees and channels as described in the “note” above quoted in DWR
Exhibit 515, does not provide for a means of the Department of Water Resources and
United States Department of the Interior, Bureau of Reclamation, and local Reclamation
Districts, of implementing the Levee Improvement Projects and Levee Protection Programs
desctibed in the DRMS Phase 2 Report, or any portion thereof, to assure the likelihood of
the ability to maintain flows across the Delta as described in DWR Exhibit 515 and models
depicting Boundary 1 and Boundary 2 conditions.

4, That individual or individuals most knowledgeable employed by the
Department of Water Resources who can testify to the operations plan for the Tunnels as
proposed in the WaterFix Petition for Change under conditions in which:

(A) Organic carbon discharges from failed levees and islands in the vicinity
of the SWP and CVP pumps exceed the capacity to treat to levels acceptable for human
consumption, according to EPA Drinking Water Standards; and/or,

(B) Salinity above 3.00 B.C. prevails at the intakes of the SWP and CVP

. pumps because of levee breaches and failure to close the breaches; and/or,

{C) A number of levees have collapsed in a range of 10 to 20 and it is
projected that the levees will not be substantially repaired for in excess of three 3)
irrigation seasons; and/or,

(D) The estimated amount of funds to repair 10 to 20 almost simultaneous

3
NOTICE TO DEPARTMENT OF WATER RESOURCES OF DEPOSITION OF DAVID MRAZ AND/OR OTHER MOST
KNOWLEDGEABLE WITKESSES TO APPEAR AT DEPOSITION
PURSUANT TO GOVERNMENT CODE SECTION 11450,19 AND WATER CODE SECTION 106 °
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levee breaches or collapses caused by a flood or earthquake, the current availability of that

funding mechanism in 2017, and the availability of that funding pmposéd to exist when the

Tunnels are in operation.

Dated: March 2, 2017 MINASIAN, MEITH, SOARES

SEXTON

. By }

& COOPER, LLP:

T2 A e —

PAUL R'MINASIAN
Attorney for SAN JOAQUIN RIVER EXCIHANGE
CON CTORS WATER AUTHORITY
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.Boundary 2
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~ 'SJRECWA-1 (page 2, DWR-515)
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Spencer Kenner (SBN 148930)

James E. Mizell (SBN 232608)

Robin McGinnis (SBN 276400)
CALIFORNIA DEPARTMENT OF WATER
RESOURCES

Office of the Chief Counsel

1416 Ninth Street, Room 1104
Sacramento, CA 95814

Telephone: (916) 653-5866

E-mail; james.mizell@water.ca.gov

Attorneys for California Department of Water
Resources

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

A M [ C Sy ot
CALIFORNIA DEPARTMENT OF WATER '
RESOURCES AND UNITED STATES PROTECTIVE ORDER BASED ON
SJREC'S NOTICE OF DEPOSITION OF
BUREAU OF RECLANMATION REQUEST
DWR FOR A PERSON MOST
FOR A CHANGE IN POINT OF KNOWLEDGABLE (PMK)
DIVERSION FOR CALIFORNIA WATER

FIX

DWR requests that the Hearing Officers issue a protective order pursuant to Code
of Civil Procedure sections 2017.020, 2019.030, and 2025.420, because the deposition
is not likely to lead to the discovery of admissible evidence, it would be unreasonably
cumulative and duplicative, San Joaquin River Exchange Contractors Water Authority
(SJREC) is able to obtain the information from a more convenient, less burdensome, and
less expensive source, and the deposition would result in undue burden and expense.

After already having had a similar witness subpoena denied, SJREC issued a
Notice of Deposition dated March 3, 2017 for March 20, 2017 expanding the request
from Dave Mraz to the PMKs at DWR on flood and levee issues. (See Exhibit A.)
Besides the burden on DWR, the deposition should not be allowed because the nofice is
not timely, and the Hearing Officers already ruled that testimony on the noticed topics

would nof be relevant to Part 1 issues.

1

DWR'S MOTION FOR PROTECTIVE ORDER
DMATI06592. 1 i EXHIBITS
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L STATEMENT OF FACTS

On August 26, 2015, DWR and the U.S. Bureau of Reclamation (USBR) filed a
petition for a change to their water rights necessary to allow for the implementation of
key components of the State's California Water Fix (CWF) program. On October 30,
2015, the Board issued a Notice of Petition and Notice of Public Hearing and Pre-
Hearing Conference to consider the petition. In their February 11, 2016 ruling, the
Hearing Officers notified the parties that, Part 1 focuses on human uses of water,
inc!uding flood control issues, and Part 2 focuses on environmental issues. In their
October 7, 2016 ruling, they indicated that testimony concerning the potential effects of
the project on funding for levee maintenance may be presented in Part 18.

SJREC filed its initial Notice to Appear on January 4, 2018 listing Chris Neudeck as
an expert to testify on topics related to levees and funding. SJREC filed an updated
witness list on August 31, 2016 indicating that Mr. Neudeck was not available and
adding DWR staff to testify on these issues during SIREC's Part 1 case-in-chief, SJREC
proposed to ask DWR witnesses about: (1 _) modeling assumptions; (2) Delta Risk
Management Study (DRMS) reports; and (3) the need to fund levee improvements and
repairs.

DWR filed a motion for protective order under Government Code section 11450.30,
subdivision (b), and in response, the Hearing Officers ruled that requiring DWR to
provide a witness 1o testify would be unreasonable and inefficient. (December 8, 2016
Ruling). The Hearing Officers explained that the need for funding for levee maintenance
and repair in order to maintain the existing ability to convey water through the Delta was
not relevant, being an issue that will exist regardless of whether the Water Fix change

petition is approved. Importantly, the Hearing Officers ekplained that SIREC did not

2

DWR'S MOTION FOR PROTECTIVE ORDER
DM2\7006599,1
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seek to explore any connection between the Water Fix change petition and the need for
funding for levee maintenance and repair.

Part 1B cases in chief were due on September 1, 2018. SJREC served a Notice of
Deposition on DWR on March 3, 2017. The notice sets the deposition on
March 20, 2017, three days before Part 1 rebuttal testimony is due. The topics included
in SJREC's notice are: (1) costs and efforts required to maintain levees and water quality
under the proposed dual conveyance system, including modeling assumptions; (2) why
the proposed plan of operation does not provide a plan of implementation for the
measures recommended in the DRMS Phase 2 report; and (3) details of the operational
plan under various conditions, including decreased water quality because of levee
breaches or failures, estimated timelines for levee repairs, and funding required to repair
levee breaches and failures (Exhibit A, Sections 2-4, at pages 2-4).

In an attempt to meet, confer, and compromise regarding the Deposition Notice,
DWR contacted SJREC on March 8, 2017 and provided links to the public documents
that address the issues raised in the deposition notice. SJREC resbonded by letter dated
March 8, 2017 indicating the information that DWR provided was insufficient, (See
Exhibits B & C.) DWR responded via e-mail on March 10, 2017 and provided excerpts
from some of the public documents that address the topics in SIREC's depbsition notice.
(See Exhibit D.)

1. ARGUMENT

- The Water Code governs the Board’s hearing and discovery procedures and
incorporates elements of the Administrative Procedure Act and the Civil Discovery Act
(Title 4 [commencing with Section 2016.010] of Part 4 of the Code of Civil Pracedure).

(See generally Wat. Code, § 1100; Gov. Code, § 11400 et seq.; Cal. Code Regs., tit. 23,

3

DWR'S MOTION FOR PROTECTIVE ORDER

DMAT006399,1




Q@ 0 ~N & O AW N .

NN N N N NN [x%] e T S O Y T T T
o et | je)] (%31 I [4V ) 3] P o w [wa] -~ o [} .Y W N —h [

§§ 648, 648.4.) The Board or any party to proceedings before the Board may take
depositions of witnesses in accordance with the Civil Discovery Act. (Wat.Code, § 1100.)

But the right to discovery is limited. The Hearing Officer may issue an order fo
protect a party or deponent from undue burden and expense. (Code Civ. Proc., §
2025.420, subd. (b).) The Hearing Officer may Issue a protective order if the discovery
sought would be “unreasonably cumulative or duplicative, or Eé obtainable from some
other source that is more convenient, less burdensome, or less expensive.” (Code Civ.
Proc., § 2019.030, subds. (a), (b).)

A. The noticed deposition will not lead to the discovery of admissible

evidence and SJREC already had the opportunity to question witnesses
on these topics.

SJREC's proposed deposition, just three days before rebuttal testimony is due,
would result in undue burden and expense, not only because it is not likely to lead to the
discovery of admissible evidence, but also because SJREC already had the opportunity
to question witnesses on these topics. The deposition notice attempts to cure the defect
in its August 31, 2016 witness subpoena that it did not seek to explore a connection
between Waler Fix and the need for fuﬁdfng for levee maintenance and repair. But the
notice falls short of this goal. The topics in the deposition notice all fall within the scope
of the topics SJREC previously proposed, which the Hearing Officers already ruled were
not relevant to Part 1 key hearing issues. Further, SIREC did not identify any testimony
to which this déposition would be relevant that was not already covered by a witness on
cross-examination. The only reference to the record is found on page 2, where SJREC
reférences the operational scenarios of Exhibit 515, But SJREC fails to point out where
levee funding was raised during Part 1 testimony and therefore how it would now be

permissible on rebuttal.

4
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ftis unclear why SJREC did not use its own witnesses to testify on these issues
during its Part 1 case-In-chief. Nor is it clear how SJIREC would use testimony on the
proposed topics, The deadline to submit Part 1B cases-in-chief passed more than six
months ago, and rebuttal testimony is due on March 23, 2017. Thus, it is simply too late
for SJREC to establish the connection between Water Fix and the need for funding for
levee maintenance and repalr. SIREC has understandably struggled in making this
connection, because these topics are not part of the proposed project.

Further, DWR’s experts Were available for cross-examination where parties used
that opportunity to estabiish testimony for the record. It appears that SIREC failed to
explore the topics on which it now seeks information. It is un}easonab!e for SIREC to
now demand that DWR produce witnesses to testify at deposition, espécially because
thé deadline to submit this type of information has passed. DWR provided panels of
witnesses to testify on the topics of modeling, operations, and engineering.! SIREC
already had the opportunity to ask the correct witnesses about these topics, and allowing
SJREC to depose additional DWR witnesses on these topics would result in undue
burden and expense.

B. The noticed deposition would be unreasonably cumulative and
duplicative.

SJREC's questions about funding and measures required to respond to levee
breaches and failures, If they pertained to CWF, are covered in Chapter 6 énd Appendix

BA of the 2016 Bay Delta Conservation Plan / California WaterFix Final Environmental

! The Engineering panel testified on direct and was cross examined on August 8 and 8, The
Operations panel testifled on direc! and was cross examined on August 10-12 and 18-18. The Modeling
panel testified on direct and was cross examined on August 23-26. Transcripts of the hearing are available
hare:
http:ﬂww.waterboards.ca.govlwaterrightslwater_issueslprogramslbay__deitalcalifornia_waterﬂxltranscripl
s,shiml.

5
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Impact Report/Environmental Impact Statement (Final EIR/DEIS).? However, it appears
that SIREC's questions apply to programs well outside of CWF, Similar to some of the
other issues raised by Protestants, long term levee maintenance improvement and
funding is a State issue, and is not limited to CWF or even DWR. The Delta Stewardship
Council (DSC) is ieading the Delta Levee Investment Strategy (DLIS) effort, specifically
flood and levee long term planning and funding. The DSC programs are outside the
scope of this hearing. Information about levee safety and funding is found in documents
such as DSC’s July 2014 DLIS Fact Sheet,® DLIS FAQs,* and March 24,2016 DLIS
Update and Contract Amendment.® In addition to the DSC's planning efforts regarding
Delta levees, the Central Valley Flood Management Planning (CVFMP) Program sets
forth a plan for sustainable flood management and investment to improve flood risk
management in the Central Valley through use of the State Plan of Flood Control (SPFC)
facilities.®

Further, the engineering panel was cross examined for two full days and included
questions about levee safety related to CWF.” SIREC could have had its guestions

about the reasonableness of funding for levees in the Delta addressed at that time.

? DWR & USBR, Final Environmental Impact Report/Environmental Impact Statement for the Bay
Deita Conservation Plan / California WaterFix, December 2016, Appendix 6A at page 6A-1 {‘The proposed
project does not include a commitment to improve the current levee system except where the project
expliclily includes levees In the project construction available . . . " available at: -
http:libaydeltaconservatfonplan.comll.ibrariesi[)ynamicm{Joc:ument_i.ibrarylFinaI_EiR—EES_Appendix_GAﬁ_-
_BDCP Caiiforn!a__WaterFix“Coordination_with__Flood__Management__Requirements.sﬂb.ashx).

Available at: ' :
http:!fdeltacouncii.ca.govlsites/default!ﬁ!esfz‘O'E4/1OIDLIS_Fac[Sheet‘lmFinaU(}2314__lowres. pdf,

* Avallable at; hitp://deltacouncil.ca.gov/sites/default/files/201410/DLIS_FAQ_F inal _10-31-
14%28rev0%29.pdf,

® Avallable at; hitp://deltacouncil.ca.gov/docs/delta-stewardship-council-march-24-201 6-meefing-
agenda-ilem-11-delta-levees-invesiment-strategy.

® More information is available at; hitp:/fwww. water.ca.govicvimpl.

" The Engineering panel testified on direct and was cross examined on August § and 9.
Transcripts of the hearing are available here; ‘
hm):ﬂwww.waterboards.ca.goviwaterﬂghtslwater_issueslpmgramsfbay__deltalcaIifornia_waterfixftranscript
s.shtmi.
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SJREC has not shown that cross examination of DWR'S Part 1 witnesses or the
Information in the publicly available documents are insufficient. It is therefore
unreasonable for SJREC to depose DWR witnesses on these topics, and it is
inappropriate to ask a DWR employee fo predict future funding of levee maintenance or
improvements as this is a complex state wide policy level decision being led by the DSC
and that ultimately depends on the legislature for long-term funding.

C. SJREC is able to obtain the information from a more convenient, less
burdensoms, and less expensive source.

The 2009 and 2011 DRMS reports are in the public realm.® These are reports
prepared by DWR, a public agency, of which the Board can take official notice or that
can be submitted as exhibits to a party’s case-in-chief. These reports are fully discussed
in publicly available documents, including Chapter 6 in the 2016 Final EIR/EIS.? They
are also discussed in the Delta Stewardship Council's (DSC's) January 2015 report
entitled, “State Investments in Delta Levees, Key Issues for Updating Priorities.”"® It
should also be noted tﬁat SJREC did, in fact, submit portions of the 2011 DRMS report
as an exhi‘bit to its Part 1B case-in-chief. The relevant infonnajion has already been
submitted as part of SIREC's case-in-chief, and it is therefore unreasonable and
burdensome for SJREC to depose DWR witnesses about the contents of these reports.
fil.  CONCLUSION

Allowing DWR witnesséd to be deposed regarding funding and speculative levee
breaches and failures at this point in the hearing process would be unreasonable and

inefficient. The proposed depositions are not likely to lead to the discovery of admissible

8 Avallab[e at. hitp:./fwww. water,ca.govifloodsafeffessrofleveeas/drms/,
? Final EIR/EIS, Appendix 8A, at pages 6A-14 to 6A-15 & BA-25 (available ak
hitp: I/baydeliaconservatlunplan com/Libraries/Dynamic_Document_Library/Final_EIR-EIS_Appendix_6A_-
_BDCP_California_WaterFix_Coordination_with_Flood_Management_Requirements.sfib, ashx).
T Avallable at: hitp:/fdeltacouncil.ca.govisitesidefault/files/2015/01/15-
0109_Levee_Investment_Strategy_|ssue_Paper.pdf.
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] evidence, would be unreasonably cumulative and duplicative, would result in undue
5 burden and expense, and SJREC is able to obtain the information from a more
3 | convenient, less burdensome, and less expensive source. Indeed, DWR has repeatedly
4 1 provided this information to SIREC. DWR requests that the Hearing Officers vacate
5 | SJREC's deposition notice.
6! Dated: March 10, 2017 | CALIFORNIA DEPARTMENT OF WATER
- RESQURCES
8 M’W/I/VL,
9 (Fé?f?ég cl\gctgtiangiﬁief Counsel
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McGinnis, Robin C.@DWR

i T EEET A T
From: McGinnis, Robin C.@DWR
Sent: Friday, March 10, 2017 2:02 PM
To: 'Paul Minasian’
Cc: Mizell, James@DWR
Subject: RE: Meet and Confer on SJREC's Deposition Notice
Attachments: Excerpts (00019407xD9FEC).docx
Hi Paul,

I recelved your letter yesterday. As previously explained when we met and conferred on October 14, 2016, in DWR's
October 27, 2016 motion for protective order, and In my e-mail below, larger programs are thoroughly evaluating and
planning for the very Issues you ralse, and Water Fix has committed to improve any levees impacted by Water Fix
facilities. These efforts are described In various public documents. | spent some time today pulling the attached
excerpts. Please let me know if you have any guestions about them,

Robin

Robln McGinnis

Attorney

Office of tha Chief Counsal
Department of Water Resources
Direct: {916) 657-5400
robln.meglnnis@water.ca.gov

CONFIDENTIALFEY: This e-mali message and any attachments are for the sole use of the intended recipient{s} and may centain canfidentlal and priviteged information.
Any unautharized review, use, disclosure, or distribution |s prohibited, If you are not the intended recipiont, please contact the sender by reply e-mail and destray all
coples of the original message. Thank you.

From; McGinnis, Robin C.@DWR

Sent: Wednesday, March 08, 2017 11:13 AM

To: ‘Paul Minasian'

Cct Mizell, James@DWR

Subject: Meet and Confer on SIREC's Deposition Notice

Hi Paul,

Following up on the voicemail | Just left you, this is a meet and confer to resolve the Issues In SIREC's deposition
notice. The information SIREC seeks is included In various public documents that were referenced in DWR's previous
motion for protective order. :

The documents are:
» Draft Central Valley Flood Protection Plan, 2017 Update, December 2016, Chapter 4 at pages 4-1 to 4-45
o available at: http://www.water.ca.gov/cvimp/docs/CVEPP-2017-CVFPP-Update-Draft.pdf
* Final Environmental Impact Report/Environmental impact Statement for the Boy Delta Conservation Plan / California
WaterFix, December 2016, Appendix 6A at pages 6A-1, 6A-14 to 6A-15, and 6A-25
o Available at: http://baydeltaconservationplan.com/Libraries/Dynamic_Document Library/Final EIR-
EIS Appendix 6A -

BDCP Californla WaterFix_Coordination with Flood Management Reguirements.sfib.ashx




DWR Is willing to stipulate to the authenticity of these documents. Thus, deposing DWR witnessas on the subjects in
SJREC's deposition notlee is unnecessary. DWR plans to file a motion for protective order if we are not able to resalve
these issues,

Robin

Robin McGinnis

Attorney

Offlca of the Chief Counsel
Department of Water Resources
Direct: {916) 657-5400
robin.mcginnis@water.ca.gov
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- Lo KRt
From: McGinnis, Robin C.@DWR
Sent: . Wednesday, March 08, 2017 11:13 AM
To: *Paul Minasian'
Ce Mizell, James@DWR
Subject: Meet and Confer on SJREC's Deposition Notice
Hi Paul,

Following up on the voicemail | just left you, this Is a meet and confer to resolve the Issues in SIREC’s deposition
notice. The information SJREC seeks Is Included in various public documents that were referenced in DWR's previous
motian for protective order.

The documents are;
s Draft Central Valley Flood Protection Plan, 2017 Update, December 2016, Chapter 4 at pages 4-1 to 4-45
o available at: http://www.water.ca.gov/cvfmp/docs/CVEPP-2017-CVFPP-Undate-Draft.ndf
s Final Environmental Impact Report/Environmental Impact Statement for the Bay Delta Conservation Plan / California
WaterFix, December 2016, Appendix 6A at pages 6A-1, 6A-14 to 6A-15, and 6A-25

o Available at: http://baydeltaconservationplan.com/Libraries/Dynamic Document Library/Final EIR-
EIS_Appendix 6A -

BDCP Californiz Waterfix Coordination with Flood Management Requirements.sfib.ashx
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Final Environmental Impact Report/Environmental impact Statement for the Bay Delta Conservation Plon
/ Callfornia WaterFlx, December 2016
{hitp://bavdeltaconservationplan.com/Libraries/Dynamic_Document Library/Final EIR-

EIS Appendix 8A -

BDCP Cafifornia WaterFix_Coordination with Flood Management Requirements.sfib.ashx)

Page 6A-26: “Varlous federal and state polices are applicable to the [Water Fix] project In the
Plan Area, as it relates to flood management and levees, and Implementation of the project,
including construction, maintenance, and operations, will be consistent with the standards
associated with these policles. Project proponents will coordinate with the appropriate agencies
and include design features into the project to ensure any modifications to the flood
management system will not Increase flood risk to the surrounding areas. Project proponents
would be required to comply with the requirements of the USACE, CVFPB, and DWR to avoid
increased flood potential.”

Page 6A-42" “Project proponents will coordinate with the appropriate flood agencies {o ensure
implementation of the proposed project is cansistent with existing flood management programs
and plans.. ., Including the CVFPP and California Water Action Plan, and not increase flood risk
or vulnerabllity of the current flood management system,”

Page 6A-43: “implementing a dual conveyance system, as proposed under the California
WaterFix, would complement other programs by adding additional flexibility to the way water s
conveyed through the estuary, Levee Improvernent and habltat restoration projects focused on
benefitting both ecasystems and flood conveyance under other programs could add additional
flood protection. Project propanents will coordinate with the appropriate agencles involved In
flood system improvement and maintenance activities to ensure the proposed project will not
interfere with their abilities to achieve thelr programs’ goals and objectives, and to maintain
flood neutrality during implementation of the proposed project.”

Page 6A-1: “The proposed profect does not include a commitment to improve the current levee
system except where the project explicitly includes levees in the project construction, ., .
However, it would provide additional adaptability to catastrophic failure of Delta levees by
providing a mechanism to continue making water deliveries to State Water Project {SWP) and
Central Valley Project {CVP) contractors and {ocal and in-Delta water users with conveyance
interties even If the Delta were tempararily disrupted. . .. Any modifications to Delta levess and
the flood control system, as a result of constructing the project, would be fully mitigated and
under the responsibility of the project proponents. In some Instances, levees modified by the
project would be strengthened relative to existing conditions, Levees are an important public
safety resource and the proposed praject would not change levea policy or replace ongoing
programs and grant projects aimed at facilitating and supporting levee improvements in or
outside the Delta. It is recognized that levee maintenance and safety in the Delta is an important
issue for the residents of the Delta and for statewide Interests,”

Page 6A-12: “There is a statewide Interest in levee maintenance In the Delta because the
Islands’ levees maintain flow velocities in the sloughs and channels that combat saltwater _
intrusion. The [Delta Levees Maintenance Subvention Program] Is authorized In the Water Code,
Sections 12300-12315 and 12980-12995. |n 1988, with the passage of the Delta Flood
Protection Act, financial assistance was Increased through the Delta Levees Subvention
Program. The intent of the program is key to preserving the Delta physical characteristics of
tevees defining the waterways and producing the adjacent istands. Thus, funds necessary to
maintaln and Improve the Delta’s levees to protect the physical characteristics should be used.
As of 2015, the subventions program has reimbursed more than $175 million of eligible levee
maintenance and rehabilitation work.”
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Pages BA-12 to 6A-13: “The Delta Levees Speclal Flood Control Projects provides financial
assistance to local maintaining agencles for levee rehabilitation in the Delta. The program was
established by the California Legislature under 58 34 In 1988, Since the inception of the
program, more than $200 milllon has been provided to local agencies In the Delta for flood
management and related habitat projects.”

Pages B6A-13 to 6A-14: “The Water Supply, Reliability, and Environmental Improvement Act of
2004 {Public Law 108-361) authorizes the USACE to design and construct levee stability projects
for purposes such as flood damage reduction, ecosystem restoration, water supply, water
conveyance, and water quality objectives as outlined in the CALFED Bay-Delta Program,
Programmatic Record of Decision {CALFED ROD} (CALFED Bay-Delta Program 2000).. .. The Act
directed the USACE to identify and prioritize levee stability projects that could be carrled out
with federal funds. An Initial amount of $30 million was authorized, with another $106 million
authorized in the 2007 Water Resources Development Act of 2007. The USACE Inltially solicited
proposals for various levee Improvement projects and recelved 68 project proposals totaling
more than 51 billfon. In the short-term, the USACE plans to proceed with Implementation of
high-priority improvements that can be constructed with the fimited funds appropriated to
date.”

Page 6A-14: “The USACE also is proceeding with a Delta Islands and Levees Feasibility Study to
develop long-term plans for flood-risk management, water quality, water supply, and ecosystem
restoration. o addition, the USACE Is working on a Lower San Joaquin Feasibility Study to
-determine whether there is a federal Interest in providing flood risk management and
ecosystem restoration on the lower San Joaquin River. .., included in the Delta Plan are policies
and recommendations to reduce flood risk and improve flood protection In the Delta. Policy RR
P1, Prioritization of State investments in Delta Levees and Risk Reduction covers any proposed
action that involves discretionary state investments in Delta fiood risk management, including
levee funding. The Delta Stewardship Council, In consultation with DWR, the CVFPB, and the
California Water Commission, developed priorities for interim funding that include emergency
preparedness, response, and recovery, as well as Delta levees funding. This policy prioritizes
localized flood protection for existing urban areas; protecting water quality and water supply
conveyance in the Delta; and protecting existing and providing for a net increase in habitat.”
Pages 6A-16 to 6A-17: “Emergency preparedness and response is primarily a local responsibility,
although state assistance is available after local entitles have reached their capacity to respond.
The federal government may also have an interest due to public safety, environmental and
sacioeconomic concerns. In the past several years, DWR, USACE, the Delta Protection
Commission, and local agencies have worked to improve the response to an in-Delta flood
emergency, such as a levee failure. As a result, DWR and local agencies are better prepared to
respond effectively through improved planning and coordination and the stockpiling of
materials. Thus, in the event of a threatened levee breach, local agencies will respond
immediately and will notify the County Office of Emergency Services and DWR Flood Center of
an event. If needed, additional supplies and support are avaitable.”

Page 6A-17: “The Delta Flood Emergency Preparedness, Response and Recovery Program {Delta
ER Program} was established under Proposition 1E, which made $135 million available to DWR
for essentlal emergency preparedness supplies and projects. The Legislature recognized the vital -
role that the Delta plays in California’s water supply and the effects that a major flood event
could have on that supply.”
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Draft Central Valley Flood Protection Plan, 2017 Update, December 2016
(http://www.water.ca.gov/cvfmp/docs/CVFPP-2017-CVFPP-Update-Draft.pdf):

Page 4-11: “The Sacramento~5an Joaquin Delta Reform Act of 2000 directed the Delta
Stewardship Council to provide a Delta Plan that reduces risks to people, property, and outlines
the State’s Interest in the Delta. The Delta Stewardship Council supported the. Delta Plan
through the draft Delta Levee Investment Strategy {DLIS), an updated prioritization of levee
Investments. The Delta is part of the overalf system for which the Central Valley Flood
Protection Plan (CVFPP) has pulded the State’s participation in managing flood risk in areas
protected by the State Plan of Flood Control (SPFC) as directed by the Central Valley Flood
Protection Act of 2008. Collaboration between the investment strategles supporting the Delta
Plan and CVFPP is necessary to deliver effective improvements in integrated flood management
to the Central Valley and Delta,” ‘

Page 4-45: “The CVFPP planning process has brought together many stakeholders and flood
management-related efforts in the Central Valley. Many of the planning efforts that informed
this 2017 CVFPP Update were prepared in close coordination with State, federal, and regional
partners and guided by a robust, multi-year stakeholder engagement process that began in
2012. As part of this process, the 2012 SSIA has been refined to develop the 2017 refined SSIA
portfolio, which refines the set of actlons associated with each physical and operational element
in the 2012 SSIA."

Page 4-8; "The CVFPP funding plan (included in the Draft CVFPP Investment Strategy TM) aligns
the 2017 refined SS!A [State Systemwide Investment Approach] portfolio with appropriate
funding mechanisms and implementation programs. The CVFPP funding plan also considers
other influential factors affecting the timing of investments and provides a recommended
approach to fully fund the 2017 refined SSIA portfolio. Actions needed at the local, State, and
ftideral levels to support the fully funded 2017 refined SSIA portfolio are included in the
Ar_e.commended CVFPP funding plan.”

age 4-14: “The CVFPP investment strategy considers priorities, complexity and va riety of

% nagement actions, availabllity and applicability of funding mechanisms, and other influential

fdctors to optimize the timing of investments. The finance model varied these factors to analyze
severa! possible investment scenarios. These influential factors included: historical expenditures,
political sentiment, cost-share agreements, project benefits, project magnitude and scope,
maintenance needs, and abillty and willingness to pay.”

Page 4-17: “To Implement the CVFPP over the next 30 years, much larger contributions would
be required from all entities. Figure 4-8 autlines recommended funding and phasing of funding
for each cost share partner to support the CVFPP funding plan. The information is presented this
way to demonstrate when funding mechanisms could be available and how much would be
needed. The recommended CVFPP funding plan would take advantage of existing revenues
sources and needed Increases in revenue-generation capacity.” 4

Page 4-22: “The responsibllity of [the Flood Emergency Response] program is to prepare for
floods, effectively respond to flood events, and support quick recovery when flooding occurs.
This program will implement flood emergency response enhancements formulated in the
CVFPP, including the provision of technical and funding assistance to local agencies to improve
local flood emergency response, The State covers the cost of operation and administration of ali
of these programs under the ongoing Investment category of State operations, planning, and
performance tracking as described in Section 4.1.4 to the extent funding is available.”

Page 4-29: “The flood management policy discussions In this update have included a brief
introduction to each issue in Chapter 1, partner and stakeholder perspectives relative to these
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Issues In Chapter 2, strategies for addressing these Issues In Chapter 3, and, finally,
recommended actions addressing these issues presented here, By articulating these policy
recommendations and the assoclated achievement strategies described in Chapter 3, the 2017
CVFPP Update provides broad guidance for an Important shift In approach—one that will lead to
more resilient and long-lasting fiood risk management, and which can reconcile flood risk
management with ather economic, social, and environmental values. All flood management
pollcy Issues discussions under the following recommendations are structured to su pport the
creation of work plans to collectively and consistently address these issues.”

Page 4-40: "It Is recommended that appropriations from the State general fund for Central
Valley flood management Increase from the $40M currently expected to $160M annuaily,
General obligation bonds could be used to fund some of the more critical flood risk reduction
projects, including the completion of the Yolo Bypass expansion. The CVFPP funding plan
recommends pursuing flood management funding in three bond Issues. The first Issue of 43
bifllon would be targeted for the 2020 election, the second issue of $3 billion approximately a
decade later, and the third Issue of $4.5 billlon a decade after that. ... DWR will provide the
necessary annual budget infermation regarding fiood system ongoing and capital investments to
the California Department of Finance for Incorporation into the California’s Five-year
Infrastructure Plan, which compiles all infrastructure needs, Including water, flood,
transportation, and others, across the State. incorparate Infrastructure life-cycle analysis per
Califarnla Executive Order B-30-15.”

Deltu Stewordship Council Qctober 12, 2015 Delta Levees Investment Strotegy Council Work Session -
Managing Flood Risk with o Delta Levees Investment Strategy Fact Sheet

(http://deltacouncil.ca.gov/docs/delta-stewardship-council-october-12-2015-delto-levees-investment-
strategy-council-work-sessi-0) '

“The Delta Stewardship Council {Councll} is tasked with developing and recommending priorities
for State investments in the Delta levees to reduce flood risk to people, property, and State
interests, State interests In the Delta Include advancing the coequal goals of water supply
reliability and restoring the Delta habitat in a manner that protects and enhances the Delta as
an evalving place. The Council Is developing a Delta Levees Investment Strategy {DLIS) to
evaluate and gulde future State investments to reduce bath the fikelihood and consequences of
levee failures. This comprehensive, long-term strategy is based on a decision-making process
that is fully transparent to stakeholders and the public. At the core of the DLIS is an analysis of
flood risks In the Delta.” :

October 2014 Frequently Asked Questions

[http://de!tacouncil.ca.qpu/sites/default/ﬁleslzo:ld/la/DLIS FAQ Final 10»31-14%28rev0%29.pdﬁ

“The Delta Reform Act of 2009 called on the Delta Stewardship Council to lead a multi-agency
effort to establish priorities for State investments in the Delta levee system. The Council is
collaborating with State agencies, local reclamation districts, Deita landowners, and many other
involved stakehalders to prepare a Delta Levees Investment Strategy. . . . The Delta Levees
Investment Strategy is an extensive, inclusive stakeholder research project that will identify
State funding prioritles and provide direction to assemble them into a comprehensive
investment strategy for the Delta levees--based on the best available data, research, local
knowledge, and lessons learned from other State and local programs and planning efforts. . . .
Since the 1970s, the State has committed more than $700 million to operate, maintain, and
imprave Delta levees and reduce risks in the Delta, However, the State does not have a longterm
strategy to guide future investments, and funding is limited. . . . The Delta Levees investment
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Strategy will build on previous levee planning work and provide a long-term strategy for future
State investments based on current conditions, Information, and technologles. This strategy will
use a comprehensive methodology that considers the Delta levee assets, threats and
consequences, types of beneficiarles, costs, stakeholder input, and varlous risk-reduction
measures. . . . The funding for the Delta Levees Investment Strategy Is provided by

Proposition 1E bond funds (2006). .. . Future funding for levee improvements and other rick-
reduction strategies would likely come from a mix of sources, Including the State and the
landowners, businesses, and water users who benefit from the levees, The Delta Levees
Investment Strategy will consider how costs should be allocated to the various beneficiaries, . .
. This project will result in a report that outlines a sulte of investments that best address the
State’s many goals and priorities. The strategy will recommend risk reduction actions for each
island, tlered priorities for State investment, and a method for allocating costs to heneficiaries.
Study results will include a computer-based too! that can be used In the future for investment
planning as new Information becomes available. The strategy will be submitted to the California
Legislature. The Delta Stewardship Council will use these results to update its regulations and
recommendations that gulde risk reduction In the Delta.”

State Investments in Delta Levees, Key Issues for Updating Priorities, January 2015
(http://deltacouncil.co.gov/docs/ougust-12-2016-joint-meeting-deltg-stewardship-council-and-central-
valley-flood-protection-0)

» Page 13: “DWR guides many flood management activities across the State. Its broad view,
engineering and environmental science skills, multiple programs, and size contribute o its role
as the leading State flood management agency. For project levees, DWR develops and
recommends the Central Valley Flood Protection Plan to the CVFPB. Pursuant to State law, on
the Sacramento River DWR malntains at Its expense many bypasses and a few levees of the
State Plan of Flood Control, including in the Delta the west levee of the Yolo Bypass above Putah
Creek and Putah Creek’s levees {Water Code section 8361). For non-project levees DWR
administers two key programs. The first is the Delta Levee Malntenance Subvention Program,
which cost shares local agencies’ maintenance of Delta levees {Water Code sections 12980
through 12595). The other Is the Delta Levees Speclal Flood Control Projects Program which
funds improvements to levees and levee-related wildlife and fish habitats that have discrete and
identifiable public benefits, including the protection of public highways and roads, utility lines
and conduits, and other public facilities, and the protection of urbanized areas, water quality,
recreation, navigation, fish and wildlife habitats, and other public benefits (Water Code sections
12300-12314}. In the past, DWR has prepared plans for the Delta levee system {DWR 1975; DWR
1982; DWR 1992; DWR 2011a). It recommends criterla for maintenance and improvement of
non-project levees to the CVFPB (Water Code section 12984), and inspects completed projects
funded through the Delta Levee Maintenance Subventians Program, reporting its findings to the
CVFPB {Water Code section 12988).” ’
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MINASIAN, MEITH, JEFFREY A. MEITH {530) 533-2885

SOARES, SEXTON & . JARTHONY SOARES
t DUSTIN C. COOPER FACSIMILE:
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1 ANDREW J. McCLURE
ATTORNEYS AT LAWY JACKBON A, MINASIAN
A Parinarshlp Inciuting Professlonal Corporations WILLIAM H. SPRUANCE,
1681 BIRD STREET Retired
P.0. BOX 1678
OROVILLE, CALIFORNIA 85955-1678 MICHAEL V. SEXTCN,
Retired
Writer's e-mall: prinasian@minaslaniaw.com
March 9, 2017
Robin McGinnis, Attorney Robin McGinnis@water.ca_gov

Office of the Chief Counsel
Department of Water Resources

Re:  WaterFix — Depositions of Department of Water Resources’ Persons Most
Knowledgeable

Dear Ms. McGinnis;

The Department of Water Resources’s proposal in your email transmission of
March 8, 2017 to submit (1) the Final Environmental Impact Report, Environmental
Impact Statement for; t,‘ne Bay-Delta Conservation Plan and California WaterFix, and (2)
the Draft Central Val}?y Flood Protection Plan in the Record of the State Water
Resources Control Bodrd for determination of the issue whether harm will arise to legal
users of water from the WaterFix plan, and whether or not conditions are necessary to
be placed in that plan to reduce the risk or the duration of any such injury, we believe, is
insufficient.

First, the issues presented by our proposed deposition testimony of Department
of Water Resources witnesses continues to be:

1. DWR and Reclamation have submitted modeling of water quality changes
based upon the continued existence of “Dual Path” delivery through cross-Delta flow
during the months of July through September across the Delta to the CVP and SWP
pumps. The Delta Risk Management Strategy I and I reports and the most
knowledgeable persons at DWR can demonstrate the substantial investment that would
be required to make this “Dual Path” reasonably reliable. Of course, perfect reliability
is not often achieved regarding water facilities, but a reasonable plan for repair and
correction of levee failures funding of those repairs is inferentially part of the WaterFix
plan since there has been no testimony that DWR and Reclamation intend to abandon
this second path under certain conditions of failure or extraordinary costs in the fisture.




To: Robin McGinnls, Attorney, Office of the Chief Counse!, California Department of Water Resources
Re: WaterFix - Depositions of Department of Water Resources’ Persons Most Knowledgeable
Date:  March 9, 2017 Page 2

None of these subjects are addressed or dealt with in the EIR/EIS or Central Valley
Flood Protection Plan. The materials do not address the issue.

2. Ifit is the plan of Reclamation and DWR to provide for termination of the

“Dual Path” delivery system and use because it is economically or physically infeasible
to maintain that “Dual Path” delivery under certain circumstances because the CVP and

' SWP do not wish to fund the repair or preventative maintenance in part, the SWRCB
and all participants in this proceeding should know that. What are the likely
circumstances are from a water quality point of view in which it would be impossible
because DWR and the CVP wish not to fund continued delivery of water through the
“second path” proposed in the WaterFix Plan? The most knowledgeable persons of
DWR can explain the likely measures required to prevent “Dual Path” interruption, and
when it occirs, to reinstate its function. They can also explain how the WaterFix
Tunnel operation would continue to function and who would receive water and who
would not receive water that had formerly been provided through the “second path”
during interruption,

3. The Tunnel project has been billed as a means of providing reliability for
urban consumers. At the same time, the DRMS reports and supplemental reports make
clear that in the case of extensive levee failures and long periods of time to mobilize
repairs, the presence of organic carbon discharges from the failed levees and flooded
islands may substantially disrupt the availability of water for urban use in those areas
where treatment to remove carcinogenic precursors of organic carbon in the water is not
economically feasible or physically available. The SWRCR and all parties are entitled
to have knowledge of DWR’s plan in regard to the operations of San Luis Reservoir and
the Tunnels during periods in which organic carbon discharges make the water arriving
at the pumps through the “second path” problematic in this regard, None of these
procedures or outlines are contained within DWR’s modeling, DWR’s testing to date, or
any of DWR’s publications you have offered to incorporate within the Record,

You mention in your meet and confer letter the possibility of the DWR seeking a
protective order. We strongly recommend the DWR not take that step, as it may
become equated by the general public with “hiding the true plan.” We would not
presume to “think” for the DWR. However, there are many meritorious elements to the
Tunnel project, and the better course of action is to collectively test those elements in an
opeu forum. That is what the deposition of DWR's identified and most knowledgeable
persons would ‘propose to do. It would be a shame if a project that is meritorious in




To: Robin McQinnis, Attorney, Offico of the Chief Counsel, California Department of Water Resources

Re: WaterFix - Depositions of Depariment of Water Resources’ Persons Most Knowledgeable
Date:  March 89,2017 Papge 3

most respects cannot be improved with reasonable conditions and modifications to
reflect how it will actually avoid harm to other legal users of water and instead becomes
embroiled in accusations that the true plan is being hidden.

Very truly yours,

MINASIAN, MEITH, SOARES,
SEXTON & COOPER, LLP

By:% L‘:/\_/

PAUL R. MINASIAN, ESQ.

PRM:dd
cos James Mizell, Senior Attorney, Office of the Chilef Counsel, California Department of Water Resources
San Joaquin River Exchange Contractors Water Authority

WaterFix Parties
SIRECWatarf i MeGinnls. DWR 3.9.17.wpd
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5| Email: pminasian@minasianlaw.com
6 Attomgs for

SAN JOAQUIN RIVER EXCHANGE CONTRACTORS WATER AUTHORITY
.
8 BEFORE THE CALIFORNIA
E % 9 STATE WATER RESOURCES CONTROL BOARD
8 & 11 | HEARING IN THE MATTER OF ) REPLY MEMORANDUM OF
a2 E CALIFORNIA DEPARTMENT OF. % SJIRECWA TO DWR MOTION FOR
ZLs 12 [ WATER RESOURCES AND UNITED PROTECTIVE ORDER
B8 STATES BUREAU OF % PREVENTING DEPOSITION OF
o8 13 1 RECLAMATION’S REQUEST FOR A DAVID MRAZ AND/OR OTHER
o e CHANGE IN POINT OF DIVERSION MOST KNOWLEDGEABLE
g B2 14 1 FOR CALIFORNIA WATER FIX WITNESSES TO APPEAR AT
5 a % s DEPOSITION
g 2 & 16
_E; § 17 The San Joaquin River Exchange Contractors Water Authority (“SIRECWA™)
g z 18 || presents this Reply to the Department of Water Resources’s Motion for Protective Order
§ 19 | to prevent the taking of depositions of David Mraz and/or the other most knowledgeable

20 { witnesses as follows:

21

20 1L DWR'’s Contention that it is jirrelevant whether the “second path” of cross-
Delta water deliveries will be available and feasible without a SWP. CVP and

23 local interests requirement and plan for financing levee repairs and ignores
the fact that this is the proposed means of operation outlined by DWﬁ tsell in

24 ts Change Petition. If the SWP and CVP do not infend fo provide for levee
repairs and restore breached islands necessary to maintain the “second path”

25 deliveries, they should modify their proposed Change Petition and submit new
modeling of water quality and other effects upon legal users of wafer of the

26 WaterFix proposal when levees and islands fail.

27 If the DWR and its SWP urban users are not planning to provide portions of the

28 | financing of the preventive levee maintenance costs and repair of actual levee collapse
EXHIBIT 9
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measures when those failures occur, in addition to those programs currently in existence
(which all DRMS Reports I and II find are woefully underfunded) necessary to maintain
the “second path” deliveries of more than 500,000 ac/ft each year across the Delta, the
testimony to be offered by the SJRECWA might be irrelevant and DWR’s Protective
Order might be granted. However, this would require DWR to change its proposed
project and reopen Phase 1(a). All of the DRMS Il reports and studies show there is
inadequate funding from State and Federal general taxpayer sources to provide a reliable
“second path” delivery capability. If the “reliability” is irrelevant, the SWP would have to
withdraw and modify Exhibit 515 and its modeling and re-open its case-in-chief because a
different project for changing diversions is being proposed than the project considered in
Phase 1(a) testimony.

Remember that the SWRCB itself initially agreed in its Ruling of October 7, 2016
that the testimony offered by STRECWA was appropriate and expressed no concern about
relevancy. Only if there is competent evidence on the record that the “second path” levee
integrity and repair will be maintained at the cost of some other party (such as California
and Federal taxpayers) would the testimony offered by SIRECWA as part of Phase 1(b) be
irrelevant. However, there is no s_uch testimony or evidence submitted by DWR.
Certainly, there is no witness of DWR or the CVP provided in Phase 1(a) who in their
written testimony or oral testimony represented that they had knowledge or information
that the taxpayers of California or the United States would pay whatever expenses to
assure that the levees and channels could be usable for salinity repulsion and “second
path” deliveries in order that the DWR modeling of harm to legal users would be correctly
projected.

DWR does not specify who exactly could have been cross examined in Part 1(a) as
offering expertise on this subject of whether a key element of the WaterFix plan (cross-
Delta deliveries to the SWP and CVP pumps) would be available without implementation
of funding of levee repair by the SWP and CVP. No such assertion or qualification as an

expert in regard to whether general State or Federal levee and channel repair programs

2
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were sufficient is mentioned in any of those witnesses’ written or oral testimony. In fact,
the DRMS I and II Reports state that without a specific additional investment in the $

billions, no reliable “second path” can or will exist.

11. The SWRCB has to stop this mindless maneuvering by the Project
Proponents, DWR and Dﬁec]amation. The SWRCEB must ask itself whether

due process requirements will be satisfied if the proposed testimony offered by

SJRECWA is ruled as irrelevant without it even being presented? DWR will
not be there to help the SWRCB when a Court examines these facts.

A Court will ask “why didn’t the Board allow the individual questions to be asked
and then rule upon the objections as to their relevancy?” The same Court will probably
ask “How was it irrelevant for the Board to find out if the ‘second path’ really was a
reliable means of delivering water if the SWP users and CVP had the tunnels available to
them after the levees essential for ‘second path’ operations failed? DWR did not present
any testimony as to how levee deficiencies and failures critical to the ‘second path’
deliveries would be responded to even though interruptions caused by those failures’ risks
was a significant reason for the Tunnel proposal?” The Court may also ask “Why was the
Board excluding evidence which would indicate that the true project design was that the .
‘second path’ means of delivery was to be abandoned when levee integrity became too
expensive or inconvenient to maintain with general public funds after the Tunnels were in
operation?”

DWR is risking the reputation and credibility of the Board if no evidence as to how
water quality in the Delta areas would be affected by unavailability of the “second path”
deliveries and no evidence of what harm would occur to those users who prior to the levee
collapses received the 500,000 ac/ft of cross-Delta flows proposed. If the Board Hearing
Officers refuse to consider such evidence after having first ruled the STRECWA offered
evidence was admissible and did not reject it as irrelevant, it may be viewed by a Court
reviewing this administrative proceeding as evidence of reviewing questions of harm to
legal users of water in a selective and arbitrary manner.

1/
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III. The Board cannot approve the DWR and CVP plan that promises a “second
path” delivery of water through cross-Delta flows and ionore the cost
contribution from the SWP and CVP necessarv to make that deliverv plan a

reality. The DWR protests and citation to internet reports resarding pians for

evee maintenance utilizing general taxpayer funding unveils a deficit that

DWR clearly has the burden of proof upon it but has submitied no testimony

upon.
TEe change plan submitted by DWR calls for the “second path” delivery in the

months of July through September. If the Board approves that plan, is not the DWR and
CVP affirming that it will cause that system to continue to operate? Is the DWR and CVP
really saying to the Board that the “second path™ can be dropped without approval of the
SWRCB if it becomes inconvenient or too costly in the future?

If such a permit for change of method and point of diversion were granted implied
allowing the SWP and CVP to simply refuse to partially fund, together with local
interests, the repair of levees necessary for the conveyance and preservation of quality of
the “second path” water, would not the Board have to examine the water quality and
supply changes in that eventuality of abandonment as part of the test of whether harm to
other legal users of water would occur?

The attachments and references supplied by DWR to internet sites attached to its
Motion for Protective Order as Exhibits “B” and *“C” seem to imply or state that only the
taxpayers of the State of California, taxpayers of the Federal government through the
Army Corps of Engineers, and local interests — not the water diverters of DWR and CVP -
will be funding levee maintenance and repair to maintain the “second path™ deliveries. As
an example, promises of future public bond issues for that funding are described in the
Draft Central Valley Flood Protection Plan, 2017 Update, December 2016. (DWR
Response, Exhibit “C”, pages 3-57) The ongoing State of California general funding of
levee repairs is cited. However, each of these programs has been declared insufficient by
the DRMS I and II reports. The DRMS reports require that billions of Dollars be invested
to have a reasonably reliable “second path.”

If the “second path” is not financially maintained or feasible because the CVP and

SWP do not wish to fund repairs if other programs are insufficient, the description of
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operations and modeling provided by DWR does not explain what changes will oceur in
the authority to divert water through the Tunnel operations when and if the levees fail and
the “second path” ends. This is the burden of proof incumbent upon the party proposing a
change petition regarding water rights under Water Code section 1702. If DWR is now
arguing that its Change Petition always contemplated that without further SWRCB order,
the “second path” could be abandoned by the SWP and CVP if it became too,expénsive or
tﬁey could argue “Act of God” without a specific hearing or order of the Board and
abandon the use, that assertion appears nowhere in the Change Petition or Record of the
proceedings.

IV.  Conclusion

We refer the Board Hearing Officers to the previous detailed Motion for
Reconsideration submifted by the STIRECWA on this exact subject filed December 23,
2016 which has not yet been ruled upon. DWR’s Opposition seems to be divulging
through citations to the 2016 EIR/EIS and Delta Plan documents that the WaterFix Project
proposes that the cross-Delta flow “second path” be used and operated only so long as it is
funded by and feasible under the current general taxpayer public funding mechanisms, and
that that “second path” method of water conveyance will end with the almost certain
collapse of Delta levees under the weight of their current condition in the vicinity of the
SWP and CVP pumps as described in DWR’s own DRMS 1 and 11 reports, If that is
DWR’s “true project” for submitting a Change Petition, no showing of what harm to legal
users will occur in that circumstance and how the Tunnels will be utilized in that
circumstance has been made.

The Board’s options are to allow the testimony proposed by SIRECWA to be
included in the record. Alternatively, upon review for due process compliance, if the
testimony is not allowed, this record will now evidence that Phase 1(a) should be
reopened to show the effect on legal users of water of their circumstances if the “second
path” is not utilized, as apparently is DWR’s intent and plan if the expense becomes too

great or inconvenient. The authority to take and submit the deposition of those DWR
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witnesses 50 that the Board can rule on the relevancy of each question and answer is a
much more efficient way to preserve due process and the administrative record.
Respectfully submitted,

MINASIAN, MEITH, SOARES
SEXTON & COOPER, LLP

By:

PAUL R, MINASIAN
Attorney for SAN JOAQUIN RIVER EXCHANGE
NT[{ACTORS WATER AUTHORITY
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STATEMENT OF SERVICE

CALIFORNIA WATERFIX PETITION HEARING
Department of Water Resources and U.S. Bureau of Reclamation (Petitioners)

I hereby certify that I have this day, March 14, 2017, submitted to the State Water
Resource Control Board and caused a true and correct copy of the following document(s):

REPLY MEMORANDUM OF STRECWA TO DWR MOTION FOR
PROTECTIVE ORDER PREVENTING DEPOSITION OF DAVID MRAZ
AND/OR OTHER MOST KNOWLEDGEABLE WITNESSES TO APPEAR AT
DEPOSITION

to be served by Electronic Mail (email) upon the parties listed in Table 1 of the Current
Service List for the California WaterFix Petition Hearing, dated March 14, 2017, posted
by the State Water Resources Control Board at:

bitp:/wwny waterboards ca goviwaterrights/warer, fssues/programs/bay delta‘califormnia_waterfic/service st shim):

Service also perfected by placing for collection and deposit in the United States mail a
copy/copies of the documents(s) at: MINASIAN, MEITH, SOARES, SEXTON &
COOPER, LLP, in Oroville, Butte County, California in a sealed envelope, with postage
fully prepaid, addressed to:

JAMES MIZELL

DEPARTMENT OF WATER RESOURCES
Office of the Chief Counsel

1416 Ninth Street, Room 1104

Sacramento, CA 95814

I am familiar with the practice of MINASIAN, MEITH, SOARES, SEXTON &
COOPER, LLP for the collection and processing of correspondence for mailing with the
United States Postal Service. In accordance with the ordinary course of business, the
above-mentioned document(s) would have been deposited with the United States Postal
Service on March 14, 2017, the same day on which it/they were placed at MINASIAN,
MEITH, SOARES, SEXTON & COOPER, LLP for deposit.

I certify that the foregoing is true and correct and that this document was executed on
March 14, 2017. -

Jambwski, Secretary to Paul R. Minasian

On behalf of SAN JOAQUIN RIVER EXCHANGE
CONTRACTORS WATER AUTHORITY
Minasian, Meith, Soares, Sexton & Cooper, LLP
Post Office Box 1679 / 1681 Bird Street

Oroville, California 95965






