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Victoria A. Whitney, Chief
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P.O. Box 2000


Sacramento, CA 95812-2000





Subject: Comments on the Supplemental DEIR for the Implementation of the 1995 Bay/Delta Water Quality Control Plan, Vol 4. May 1998.





The DEIR for the 1995 Bay/Delta Water Quality Control Plan, May 1998, depends on the public trust doctrine principles established or reaffirmed in National Audubon Society v. Superior Court Alpine County, (Audubon) 33 Cal. 3d 419, 189 Cal. Rpt. 346 (1983), or the Delta decision, United States v. State Water Resources Control Board, (Racanelli) 227 Cal. Rpt. 161 (1986). 





This DEIR relies heavily upon an important findings of Audubon. That being that the State Board has continuing authority over all water rights under the public trust doctrine.  However another important finding is “The public trust is more than affirmation of the state’s power to use public property for public purposes.  It is an affirmation of the duty of the state to protect the people’s common heritage of streams, lakes, marshlands, and tidelands, surrendering that right of protection only in rare cases when the abandonment of that right is consistent with the purposes of the trust” (189 Cal Rpt 346 at 360, emphasis added). 





To the above can be added the guiding principle of Fish and Game Code Section 5937 and “in good condition” discussed California Trout v State Water Resources Control Board (207 Cal. App 3d 585 - 1989) and developed by case law.  





These findings give the State Board all the power it needs to take a new look at how it has conducted it business of water allocation for much of this century.  It has the opportunity to correct past mistakes in the allocation and uses of water.  It has the opportunity to restore nearly dry or other poor quality of streams to productive ecosystems downstream from major dams 


and meeting the X2 standards for Delta outflow.   This Board also has the opportunity to reaffirm and implement efforts to conserve water quality at all points or areas of use.  It has the opportunity to again look at the drainage and wastewater with its toxic properties resulting from irrigating saline seleniferous soils as not a wise use of water. Such a use could be easily found as an unreasonable use of water.  





There is no discussion or documentation that the instream flow regimens discussed (Table VI - 29) will meet the “in good condition” criterion of Fish and Game Code Section 5937.  The criterion for “in good condition” has been established by case law and includes 1) the health of the aquatic community, 2) the diversity and abundance of aquatic populations, and 3) the health and overall condition of individuals as well as the aquatic ecosystem (Bear Creek- SWRCB Order 95-4 at 18 to 22) 1995, Putah Creek v. Solano Irrigation District, Sacramento Superior Court No. CV515766, April 8, 1996), California Trout, and used in State Board Order WR 95-17, Lagunitas Creek, October 1995. See California Trout - 1989 for a discussion of the purpose and intent of “in good condition”. 





The Audubon Court ruled that water rights are subject to limitations in order to protect public trust interests in navigable waters.  The Court’s decision was an expression for the State to treat common heritage resources wherever they are found, under its public trust authority.  The Audubon Court recognized that stream flow, the stream channel, its invertebrates and algae, riparian vegetation and associated fauna all interact as a ecosystem having similar uses and ecological values as the tidelands discussed in Marks v. Whitney, (6 Cal. 3d 251, 98 Cal. Rptr. 790, 491 P.2d 374 - 1971).





The Audubon Court tied protecting public trust interests to the perpetuation of Mono Lake, its inflows, natural resources and ecological aspects for their innate values, not to private beneficial uses of water (Koehler, Cynthia, L., 1995, Water Rights and the Public Trust Doctrine: Resolution of the Mono Lake Controversy. Ecology Law Quarterly, Vol. 22, No. 3, 541 at 552).





In Racanelli the California Appellate Court ruled or reaffirmed, that among other things; (1) water rights are limited and uncertain; (2) the rule of reasonable use is the cardinal principle of California water law; (3) the State Board has a mandate under State and Federal laws to set water quality standards necessary to protect beneficial uses including fish, wildlife and ecological values of the Bay-Delta; (4) the State Board has authority to modify permit terms and conditions to prevent waste or unreasonable use of water or methods of water diversion; (5) no party has a vested right to appropriate or use water in a manner harmful to the interests protected by the public trust, and (6) curtailment or modification of water rights or water storage to protect downstream uses and water quality is a proper use of the State Board’s authority.





The Racanelli Court determined from the evidence, that the operation of reservoirs, duration and timing of diversions to storage, direct diversions, and hydro-electric generation releases alter the amount, timing and temperature of stream flows as they pass downstream to the Delta.  The Court reasoned that since all reservoir projects and all water diverters were part of the problem, it is only reasonable that all have a responsibility to contribute their “fair ecological share” of the unimpaired stream flow to support the ecological conditions necessary to protect, conserve and restore downstream resources and values protected by the public trust.  This “fair ecological share”  stream flow would pass from the headwaters, commingle with others waters passing downstream through the tributaries to the Sacramento and San Joaquin Rivers to the Delta, contributing to the protection of beneficial uses, water quality and other public trust concerns of the Delta pool and to Delta outflow.





All dam owners would first provide the flow regimen necessary to maintain “in good condition” all fish and other aquatic life  throughout the respective channel and as inflow to the Delta per the meaning of Fish and Game Code Section 5937.  All water right holders would contribute a fair ecological share to the flows needed to meet the water quality objectives of the Delta Plan. 





The Racanelli decision built on Audubon and tied protection of the public trust interests of the Bay-Delta, its inflow, water quality, fish and other wildlife resources and ecological aspects for their innate value and that the perpetuation and protection of such values was the responsibility of all upstream parties.





In this post-Audubon era, the people have waiting since 1991 and 1992 for this Board to make decisions on the Yuba and Mokelumne Rivers, and since Judge Hodge issued his decision and physical solution for the lower American River in 1990.  





The Lower American River case (Environmental Defense Fund (EDF) v. East Bay Municipal Utility District (EBMUD), Superior Court Alameda County No. 42955, January 1990), was one of the first case where the principles of Audubon were applied to a new water project.  Judge Hodge was new to water cases. He was well aware that the waters of our rivers and lakes are under the general charge of the State Board.  However Judge Hodge quickly realized that no one was managing the lower American River, even though the State Board had issued a water right decision in the early 1970s.  He was also aware that biologists testifying on behalf of water agencies are paid to maximize benefits and diminish losses or costs that could be incurred by their client.  According to Dr. Joseph Sax, a prominent law and public trust writer, Judge Hodge was not impressed with the quality of the State Board’s scientific work, its energy or commitment to protect the integrity of the river or to protect interests protected by the public trust doctrine. (See Sax, Bringing an Ecological Perspective to Natural Resources Law: Fulfilling the Promise of the Public Trust. In Natural Resources Policy and Law, edited by Macdonnell and Bates, Natural Resources Law Center, University of Colorado, 1992, pg. 148-161).





Judge Hodge’s decision and physical solution put protecting the Lower American River public trust resources, uses and values first, before EBMUD could take American River water from Folsom / Nimbus Reservoirs.  The baseline conditions for the Lower American River, are the Hodge flow pattern (flow, timing and temperature of releases) and the fish flow pattern incorporated into the Central Valley Project Improvement Act (CVPIA) Anadromous Fish Restoration Program (AFRP).  These conditions have been implemented by the Bureau per CVPIA.  Any water to be diverted from the American River, below Folsom Dam would be added to that released in order to meet the Hodge/AFRP requirements at its confluence with the Sacramento River.





The implementation of the Judge Hodge physical solution (flow regimen) set a new environmental standard for the Lower American River.  From the evidence to date, the Hodge regimen provides “good conditions” for fish and other aquatic life and is American River’s “fair ecological share” contribution to Delta water quality and outflow. 





Concerns, comments and suggestions





I believe the proposed Water Quality Control Plan for the Bay-Delta, as presented, is incomplete.  The proposed plan is not an environmentally based ecosystem management regimen, but a water export project in the hopes of protecting 2 species on the Federal Endangered Species Act in 1995. These species are the winter-run Chinook salmon listed as threatened in 1989 and in 1994 endangered, while the Delta smelt was listed as threatened in 1993.  Today, June 1998, all naturally spawning spring-, fall- and late fall- runs of Chinook salmon and the steelhead runs in the Central Valley have been listed under the FESA. The spring-run is listed as endangered, and the fall and late fall-runs listed as threatened, March 1998.  The naturally spawning steelhead runs of the Central Valley are conservatively listed as threatened, effective May 1998.





The instream flow regimens necessary to protect and provide the “good conditions” to restore these species throughout the tributaries to the Delta and to provide adequate passage through the Delta-Estuary to their ocean feeding grounds are insufficient.  





The impacts of existing reservoir operations in some cases are lumped together and not identified (Where is the Mokelumne River and how is it handled as Delta inflow?).  The impacts to tributary systems and their resources, uses and values are incompletely identified. 





For comparison purposes two regimens must be developed and carried on the same chart for each river or stream.  One would be the regimen necessary to meet the “in good condition” criterion of Fish and Game Code Section 5937.  The entity or entities (dam owners) responsible for all or a portion of such a flow regimen must be carefully identified. Such flow regimens would be what one would expect to see if one visited the river or stream several times during an average runoff year (the base condition).  This flow regimens become the benchmark against which future actions and the success or failure of those actions are measured. Such flow regimens would be what one would expect to see if one visited the river or stream several times during an average runoff year (the base condition). This regimen should be formulated before the Racanelli Delta outflow “fair ecological share” implications are assigned to each water right holder.  The other regimen would be the flows necessary to provide the river’s fair ecological share contribution to Delta water quality and meet the Delta outflow X2 standard.





Under the natural unimpaired flow conditions, the Sacramento drainage contributed about 73 percent, the San Joaquin about 23 percent, and Delta direct about 4 percent of the estimated Delta inflow (Central Valley Unimpaired Flow Data, DWR-1987).





The American River Basin (2.6 MAF), Yuba River Basin (2.4 MAF) and the Mokelumne River Basins (730 TAF) are sister drainages, carved by the actions of flowing water. 





The Hodge physical solution (flow regimen) for the lower American River amounts to about 1.7 MAF out about 2.7 MAF, or about 63 percent of the average annual runoff.  This 1.7 MAF would be the American River Basin’s contribution to provide the “good conditions” (per Fish and Game Code Section 5937) to restore and protect the public trust interests of the Lower American River and be equal to the “fair ecological share” contribution to protect water quality standards of the Delta pool.  Instream flows, downstream of Nimbus Dam during an average runoff year, would be about 2000 cfs during the spawning and incubation period and 3000 to 3500 cfs during the spring out-migration. Dry years would be some what less than these flows depending on the water year and carryover storage. Wet years the flows would be greater. 





On the Yuba River the average year contribution or “fair ecological share” to Delta inflow would be about 441,924.00 AF (Yuba County Water Agency) which is about 19 percent of the Yuba River Basin’s average unimpaired runoff of 2.3 MAF (Beak, Anadromous Fish Enhancement Actions Recommended for the Lower Yuba River, July 1996).  This water would pass downstream to the Feather and Sacramento Rivers to enter the Delta. The instream flow contribution to the Delta would vary between 500 cfs and 1250 cfs as measured at the Marysville gage.





On the Mokelumne River under the EBMUD/FWS/CDFG 1996 settlement, the average year contribution to Delta inflow would be about 85,000 AF (about 11.0 to 12.0 percent) of the Mokelumne River Basin’s average unimpaired runoff of 730,000 AF as it “fair ecological share” to bypassing Woodbridge Diversion Dam and entering the Delta. The instream flows in the Mokelumne River passing downstream of Woodbridge diversion Dam would be between 25 and 300 cfs depending on time of the year.





The settlement agreement by Turlock and Modesto I.Ds. and several entities for the Tuolumne River indicates flows for “in good condition” and the average runoff year “fair ecological share” contribution to Delta inflow would be about 300,000 acre-feet during a year classed as intermediate BN-AN of average runoff.  This is about (about 16 to 17 percent) of the average annual unimpaired runoff of 1,841,000 AF. This water would pass downstream to the Tuolumne River to the San Joaquin River and then enter the Delta. The flow regimen would be between 250 cfs to 300 cfs with some short term attraction pulse flows. 





Past experience and historical records indicate that flow to the Delta of the percentages indicated for the Mokelumne, Tuolumne, and the Yuba Rivers are incapable of protecting and restoring salmon and steelhead runs of their respective rivers or contribute significantly toward maintaining Delta water quality.





The continuing push to reach settlements between the various parties is muting the principles of the public trust doctrine.


Several negotiated settlements are recognized in this DEIR by this Board as agreement among water developers, resource agencies and selected interests.  Some of these settlements were conducted behind closed doors and away from public input or overview. See attachment “How to Corrupt the Stakeholder Consensus Process”.  





Settlements not developed through a public hearing of all the facts in front of a judge or other body, or agreed to behind closed doors or massaged down the throats of resource agency managers by special favors for special friends, are suspect by the environmental community.  Such settlements also may not meet the purpose and intent of the Audubon, Racanelli, Cal Trout or the  purpose and intent of Fish and Game Code Section 5937.





Any settlement must be reviewed by this Board to ascertain and clearly demonstrate to the public that the settlement is consistent with the intent of the various statutes, sworn testimony before this Board, is capable of maintaining fish and other aquatic life “in good conditions“ and is consistent with public trust doctrine principles.





The goals of the Federal Clean Water Act, to restore and maintain the chemical, physical and biological integrity (including swimable, fishable and healthy fish and other aquatic organisms) must be realized. Anti-degradation of all waters tributary to the Delta must be a goal.





About 100 miles of the San Joaquin River is labeled severely impaired or is of poor water quality.  Agricultural waste and drainage water containing selenium, salts, fertilizers and pesticides. This Board’s water quality enforcement powers must be applied against all users of water including those irrigating the saline seleniferous soils and releasing selenium loaded waste and drainage water to the San Joaquin River. The San Joaquin river ecosystem must be restored to support anadromous fishes up the San Joaquin river to just below Friant Dam. 





This Board has apparently conducted an analysis of the flow, temperature and water quality parameters contained in the negotiated settlements and has incorporated them into this DEIR.  Has this Board made a determination that flow regimen of each settlement will assure the protection and restoration of Chinook salmon and steelhead runs of each respective river or stream?





If all tributaries to the Delta supporting native anadromous fish species contributed about the same percentage of its unimpaired runoff as the American River does to Delta inflow under the Hodge physical solution, the “in good conditions” of Fish and Game Code Section 5937 and its fair ecological share contribution to Delta water quality and the X2 standard would also be meet.  With such instream flow contributions from all other tributaries, the water quality problems on the various tributaries and in the Delta would be much more manageable and would be consistent with public trust doctrine protection.  





Until all rivers and streams and their respective dam owners provide a flow regimen to assure “good conditions” for fish and other aquatic life as well as contribute their fair ecological share of the flows required to meet instream environmental needs through out their respective channels as well as Delta inflow; and until success of any Delta Water Quality Control Plan is measured in restored aquatic ecosystems, resources, and improved water quality, not on acreage irrigated or amount of water exported from the Delta to the San Joaquin Valley, meaningful restoration of aquatic components of the ecosystem will take a back seat to water exports. 





I submit that the settlement flow regimens for the Yuba, Mokelumne and Toluene Rivers are grossly inadequate and would not provide “in good conditions” for fish and other aquatic life in the lower reaches of these river, per Fish and Game Code Section 5937.  I also submit that the settlement flows are not sufficient to meet each streams “fair ecological share” within the meaning of Racanelli and meeting the X2 standards, nor will they provide the conditions necessary for the protection and restoration of our native anadromous fishes now listed on the FESA or protect water quality and other interests covered by the public trust doctrine. 





In this post Audubon era and exclusive of the American River, flow regimens meeting CDFG Code Section 5937 and the principles of the public trust have not been established for tributaries to the Delta by a court or the State Board.  Audubon / public trust type lawsuits maybe needed to help assure the protection of water quality, the protection and restoration of fish resources, recreational and esthetic uses and values on the major rivers tributary to the Bay/Delta. 





In order to get the attention of those who disregard or walk away from their public trust duties, environmentalists, fish and other conservation folks interested in protecting and restoring our Chinook salmon, steelhead and other public trust assets must be ready with a Audubon / public trust type lawsuit at hand.





Thank you for the opportunity to provide these comments.





Sincerely,











Felix E. Smith 


4720 Talus Way


Carmichael, CA 95608


916-966-2081





attachment


cc: Share the Water


    California Sportfishing Protection Alliance


    The Bay Institute of San Francisco


    Environmental Defense Fund


    Natural Resources Defense Council





interested parties   BDWCP698.doc   6/25/980
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