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June 18, 1958

- Jo Phillip Nevins, E
8q.
Lawler, Felix & Hall :
Standard 011 Building
Los Angeles 15, California

Ret Arrowhead and Puritas Waters Inc.
Dear Phil:

I have recelived your letter of June 11 on this matter,
together with the enclosures, '

As quickly as I can, I will attempt to review this
materizl and dig out the information you have requested,

With reference to the December 31, 1953 letter to which
you refer, to the best of my recollection, it was never
used although copies were made and distributed. 1
pelieve that Mr. Herbert E, Hall never indicated his
concurrence. However, we will attempt to £ind the assigne-
ment you refer to.

You will be hearing {rom me,

Very truly yours,

W. E. Johns
WEJ:cph i Q/ .
ce H. W. Druehl, ESq. 5 & ¥Zy
Ralph E. Swing, 8q. ] Y ; ; A
;i\ \‘l ’\ A ) YL |
Ea !



- 1i{ferris Consolidated Water Company
% .at washington Street
n :',";3188 ? Califox‘ﬁil

Attention of M:t A
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Referring to the agreement between you .
gé, 1931, which dealt wite L,

ourserlves, dated feptember
“ictrioution of Arrowhead water in bottles not € "

car . city of one quart per vottle ard as cerbonate:
cyvhons, and to our recent conversitions relatiy
fect, 1t 18 our urierstandine that Arr. .

' ~
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San Bormx-cuno, Calirorni
!‘ebrtury 14, 19gg ,
Calii’omia ons :
Ume O
alirornia ONsolidgy dm§:2y£ ¢
8 Angelg Caliro -4 “peny,

Gentleme*t-

The d
hag been ta g

fop More
Tam’1iap wWith + :

han g1y
fornia, Tor rlfty-
-RJ.V.

Yo J Yearsg lagt

Ve yanp 1187 of Sap Bornanging Caly

Tlve JeArg hae b e b =

a1 e Io Deen g p, actising 8ttorney
ey ¢ Y08 ownepy o £} = .

TOWheg ot 37-1«irzrta. il pro:)erty commonlf e .

Titar hgs been furnigh '
of the description the 3an bernagégno ¢ i e
templatgg %0 bg “Onveyed by Arrogheqe
alirornia onsumerg Company or its
$ Yetarp “ompany, which, ¢
88 followg:

or Precision, 1g quoted

1. 4 pe petual right gng Sasement to maintaiy and
repair gi) reservoirg, pive lines, tunnels and collecting
basing NOW used by the company in producing ang developing
Water fop shipment distribution sng sale by the watep
Conmpany, togethep wit_h the easem?nt to
;0 across othey Property of the ctompany in ordep
to maintain und repair such facilitles; and also & per-

8ment to ercet, maintain and repair agditiggal
res6rvolrs, plpe lines:, tunnels, collactin(gi' ‘gaglngh: oy
similap faéilities A8 may be hereafter neede 'yt'on o
chaser or its successor; a corpect %egg‘lm;i.aigll‘;jlz such

L8 53
the particular Dalmala O real ESt; in the deeds of con-
to be embodie

easements are to run rty hes hesn mads.,
veyance after survey of sald property

’ nyon
2. All subterranean waters in wgtegrél;gwgg rgy »

2 ; hegt Twin Cree}:), ang gTwin i g
(alao“kjuafn”a ona, (also ¥nown as “as. tars now being
tongin ol uan:?n mpan including all m:o e e
e iy t}i‘a *10:;1} é‘*glby the company, fhaser or its
,dg\;gigpedlar;gbgéir:né;n waters as the pur
adr onal :

er with
to develop, togeth uch water
may hereafter desire B
successor J :

inea to coRvBY Bl go
-way for pipe 1 +he rirht t
heseysary Piggzi;°£f":§8 purchaser and ;

to the reser



Qalifornia Consumers Co,. ‘
California Consolidated \ater Co, =2= Bk S Saa

upon the premises of the company and erect necessary
tunels and collecting basins for the development of sugh
water; excluding, however, all water of the company from
surface gtreams and hot springs: also all vlpe lines, pipe
racks and loadlng facilitles for the transportation of
water from the exlsting collecting basina and tunnels of
the company to Pacifiec Blectric Rallway, or elsewhere

and also all reservolrs and tanks of the company now ﬁeing
used by It In the development and distribution of its water,

3. Also, whatever rlghts and interests ARROWHEAD
SPRIRGS CORPCRATION owns and possesses inwater flowing
from Indian 3prines,

4e Also, In the event of emergency creating a shorte-
age in tne supply of watur avallable to Purchaser from the
above sources of supply, the richt and privilege on the
part of Furchaser to take hot water from any of the springs
or other sources of supply owned or controlled by the Cor-
poration In such smounts and st such times as will not

interfere with or Interrunt the hot water uses and services of

the Corporation,

Az applicable to the part of the Arrowhead Springs
property styled "Waterman fzneh", an important action in the
Superlor Court o the County of San Bernardino was fnstituted
on the 3rd day of Decemher, 1392, by VYest Twin Cresk Yater Come
pany, a corporation, plaintiff, agalnst the then owners of the
Vaterman Hanech and other owners of lands sltuated north and up=
strean of West Twin Zreek above the Waterman Ranch, which action
had for 1ts object adjudication of the rizhtes of all sald partlies
In and to the waters of Hest Twin Creek. On the l4th day of
June, 1894, a stipulated judmment, approved by all pertles tg ;ﬁo
actlion, was duly rendersd in sald actlon, by the terms of wg g
Judgment the rights of all the partles to sald action In :g ©
the waters of iieat Twin Creek were determined and set roi By
which judgment 1s referred to and made a part of thia oplnion,

By the terms of sald judgment the present owner of the

Waterman Ranch (Aprowhead Springs Corporation) ls §P°t°°t°d i

injunction, ample in form and substance, Pﬂipeggilrngg %gaﬂgeth.
water rights of the owner of that property .in #ht to develop=

ieat n the rl
the wat £ West Twin Creek, together with the %
mant:aaggaegporzgtion and aalé of the waters therelin ment loned,

d with
Satd deores and Jjudgment is very explicit and ls drafted



cﬂlirﬂrnia * )
S8} 1rorniy Congumers Company

]
Congolidated Water Canganx B

Feb, 14, 1929

8peclal reference to seald protection of the present owner

enjoyment of sald water rights, speuiricallypaet fort;ngﬁ i21§h.

Jud S0 far as the partles Impleaded are concerned, thig

Judgment bonds and controls the stream and watercourse o? Wegt
win Creek, both surface and sub~gurface water thereo?, Since
the rendition of that Judgment there does not appear to have

_ggcuired any litigation affecting the water rights of West Twin

ga L ]

Lty It will be noted that said judgment provided that
defendant Sather Sankilng Company (the wedecessor in interest
of Arrowhead Springs Corporation) "has the right to develop hot
Or cold water upon said premises forp any use and may sell the
same without restriction, provided, howsver thst such developed
water, or such sale therecl, elther of hot or cold water, shall
not diminish the volume of water which would flow to the channel
of the creek from the scurcey of such hot or cold water without

such development”. It anpears thet the development and sale

of water by .rrowheud wprin;;s Corporation and 1its predecessor,
pursuasnt to such portion of the Judgment, hes not diminished the
volume of water which would flow to the chiannel of the creek
from the sources of such water without such development; and it
is therefore my opinion that the continuance of such use is not
likely to be prevented by the proviso above quoted from sald

N i‘ddg}ﬂent °

With respect to East Twin Creek, there have in the
past heen several actlons brought concerning this w?tercou§se,
but none has reached any ndverse decislon and the rights o R
Arrowhead Zprings Corporation as the prasent+?wner %PG*SEUJan-
all affected nor jeopardized, and no such aet.ons are 6v§tion
ing. Congequently, the rights of Arrow&eaq gprinéh fgr?rémain ’
asbtha present owner, to the waters of East T?iﬁawreznéssailed,
entirely unlitigated and based upon the cgmﬁonthe % e sarten pighks
and the use by prescription has been added to ]

o ppropriation ]
\ lon has been c¢alled to the app e
and use b M{hztg:ggr company and 1ts predecessors gfoghgﬁecgunnel
water right emanating from the constructlon aggbug. West from
altu;tedglﬂ47a4 foet havingt?@BPizﬁ 3§w§:£§? 1 North, Range 4
: rner of Section 1k, known as
;?:tnOEZESQZEnz;ainQ Bage «nd Mgfidigﬁesngesg??;géyinnsaid tunn:l
opineg” title to tne w f conatruct=
"Indig? gplénb:e;tggeinitha present owner byrvérggzo:nia by
2P€0§}6 uzh 3 el under the exlsting la:sagé b; the predecessors
ag;roprgation‘made more than thilrty year

d B
uous use of sal 8
in interest of the present owner to a contin i

'ﬁ . |




Californig
Calipy ia Consumers Company,

rnia Congolidated ister Company <3

Feb, 14, 1929

Special reference to said protection of the

esent
°n joyment of said water rights, speuiricallypr oy o the

et forth in saig
artles impleaded are ¢oncerned, this
8 the stream and watercourse of West

and subegurface water thereof,
the rendition of that Judgment there doe

: 8 not appear to have
 9¢curred any litigation affecting the wa

N ]
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Judgment,
Wy

ter rights of West Twin
Creelk,

It will be noted that saild judgment provided that
def'endant Sather Bankl g “ompany (the wedecessor in interest
of Arrowhead Springs Corporation) "has the right to develop hot

Or cold water upon said premises for any use and may sell the
same without restriction, provided, however that such developed
water, or such sale thereof, elther of hot or cold water, shall
not diminish the volume of water whish would flow to the channel
Of the creek Ifrom the scurces of such hot or cold water without
suck development". It anpears thet the development and sale

of water by .rrowhead springs Corporation and its predecegsor,
pursuant to such portion of the Judgment, has not diminished the
volume of water whiech would flow to the channel of the creek
from the sources of such water without such development; and 1t
is therefore my opinion that the contlnuance of such use is not
likely to be prevented by the proviso above quoted from sald

With respect to East Twin Creek, there have in the
past been several actions brought concerning this wgtereourse,
but none has reached any ndverse decislon and the rights of
Arrowhead Zprings Corporation as the present owner are‘n?t atd_
all affected nor jeopardized, and ne such aggions are now ?g?on
Inge. Consequently, the rights of Arrowhead Sprin:s 9gfpgg§ain ’
as the present ocwner, to the waters of East Twig Cree ﬁagailed
entirely unlitigeted and based upon the commont]aw,igﬁfién rigﬁt.
end the use by prescription hes heen added to the rlj

ention has been called to the approprlation
and use bymihgtgwnar company and lts predecessors Gfo;hfﬁeaggg::?
water right emanating from the constructlion aggbug? Wesf Fsvant
situated 1047.4 feet having bearing of North 1 North, Range 4
the northeast corner of Section 11, Township only known as
West, San HBgrnardinoc Bage xnd Mepid;an angasg?gpedyin T312 Dumed
vy alan Springs”, the title to the water e Dtis A7 oomiEuste

o to be vested in the present owner by vl lifornia by

?ppea?s h tunnel under the existing laws of ;E the predecessors
angrg rgzgion made more than thlrty yearstgggouz uge of said
1£pin€erest of the present owner to & con

!

;
g
P
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California Consumer
, . era Com
Callifornia Consolidated §§2§§ Company =4~

Peb, 14, 108

water flowing from such tunnel

¢ O U : —
the conatruction of such tunnai g gt Mg R W

e , ,
pe ' ", to the extent of the full flow
of the water therelrom which water has continuously and adverse-

}Ftbﬂﬁn uﬁ?d therelrom by sueh owners and its predecessors in

ag erest by means of the pine line extending thersfrom to the
pgaca& of use by such owner to the present time without Iinterrup-
rion, interlference,

. lat or hindrance from any person whatsoever
against which there seems to be no adverss claims made by any
person, or interruptlon of guch uss in any respect whatasocever,
hence the title to the waters thus {lowing seems to be perfect
in the present owner, to-wlt: Arrowhsad 3Springs Cornoration,

Vi v,

From my familiarclty with the pronsrtlss and my exams
ination of the Judgment and decree abovementioned and other
court records of San Ssrmardinc County, and my examinatlon of
the recorde of San bBernardino County, 1t 1s my opinion that saild
Aprowhead Serincs Corporatlon has mocd, +alid and sufficlent
title to the water rizhte which It pronoses Lo convey)to Calle
fornia Consumers Company, or 1lts successor, galifornia Consolldat
ed Vater Compeny, pursusnt to suid agreement of December 4, 1928;
and that said water rizhts, vhen sc conveyed, will be sufficlent
to enable the srantee to contlinue to sonduct, and to make
reasonsble erpansions in, the

+he water business heretofore and now

conducted by sald Arrowhead Springs Corporatlon,

Yours very truly

(signed) Byrom Waters

v a3 2
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RE: ARROWHEAD & PURITAS WATERS INC.

Estoppel - Of Grantor

from 15 Cal. Jur. 24, p. 608,

Every grant of an estate in real property is
conslusive agalnst the grantor and against everyone subsequently
claiming under hij, except purchasers or encumbrancers who are
within the protection of the recordine laws. A party 1s estopped
by his deed; he is not rermitted to contradict it. Accordingly,
a grantor 1s estopped by his deed to question the power of his
grantee to take the title the instrument purports to convey.
Similarly, he 1s estopped to deny that at the time of execution

of the instrument he had the title it purports to convey. So

too, he 1s estopped to assert that his deed, if its terms are

sufficiently comprehensive, did not convey his entire estate 1n
the land described, including appurtenances, and he cannot

subsequentiy claim title thereto.



RE: ARROWHEAD & PURITAS WATERS INC.

In De Wolfskill v. Smith, 5 Cal. App., 175, on

181 the Court says:

" 'Where percolating waters collect or are sathered

In a stream running in a defined channel, no distinction
exists between waters so running under the surface or‘upon

the surface of land.' (Cross v. Kitts, 69 Cal. 217,

(58 Am. Rep. 558, 10 Pac. 409).) Water passing through the
soil, not in & stream but by way of filtration, 1s not
distinctive from the soll 1tself; the water forms one of 1its
component parts. In this condition 1t is not the subject of
appropriation. ‘hen, however, 1t pathers in sufficient volume,
whether by percolation or otherwlse, to form a running stream,
it no longer partakes of the nature of the soil, but has become

separate and distinct therefrom and constitutes a stream,ofJ

flowing water subject to appropriation.”



Re: Arrowhead Puritas Water

Stratton v. Mountain View Water Co., -94 Cal.‘ A.p_p. 1188.

On page 189, the Court says: | |

"Defendant further specifically alleges that by a certain deed
dated November 7, 1896, it purchased from the Sycamore Water Develop- |
ment Company the water right on, in and under the said lands, and defendant
further pleads an estoppel by an open and notorious user of waters from these
lands since November, 1896, under a claim of right, and because they have
expended said large sums in the development of water thereon.

"On the issues thus presented trial was had and judgment was

rendered for the defendant company; the judgment of the trial court being, in

part, as follows:

"1That the defendant, Mountain View Water Company, is the owner

of the sole, exclusive and perpetual right to develop, collect and take any and

all water that is now, OT hereafter may be on, in or under the real property

described ... and that in the exercise of said right, said defendant is entitled,

and owns the right to bore wells, run tunnels, lay pipe lines, dig ditches, and

do anything reasonable and proper for developing, collecting and taking water

from said real property, all of which rights are paramount to any right of

the plaintiff, in said real property. b



Re: Arrowhead Puritas Water

Stratton v. Mountain View Water Co., 94 Cal. App. 188,
On page 188, the Court says:

"Defendant further specifically alleges that by a certain deed
dated November 7, 1896, it purchased from the Sycamore Water Develop-
ment Comps\any the water right on, in and under the said lands, and defendant
further pleads an estoppel by an open and notorious user of waters from these

“lands since November, 1896, under a claim of right, and because they have
expended said large sums in the development of water thereon.

"On the issues thus presented trial was had and judgment was
rendered for the defendant company; the judgment of the trial court being, in
part, as follows:

"1That the defendant, Mountain View Water Company, is the owner
of the sole, exclusive and perpetual right to develop, collect and take any and
all water that is now, or hereafter may be on, in or under the real property
described ... and that in the exercise of said right, said defendant is entitled,
and owns the right to bore wells, run tunnels, lay pipe lines, dig ditches, and
do anything reasonable and proper for developing, collucting and takiog water

from said real property, all of which rights are paramount to any right of

the plaintiff, in said real property.'"



Re: Arrowhead Puritas Water

Stratton v. Mountain View Water Co., 94 Cal. App. 188,
On page 189 the Court says:

"Defendant further specifically alleges that by a certain deed
dated November 7, 18086, it purchased from the Sycamore Water_bevg_lop-
ment Comp?ny the water right on, in and under the said lands, and defendant
further pleads an estoppel by an open and notorious user of waters from these
‘lands since November, 1898, under a claim of right, and because they have
expended said large sums in the development of water thereon.

"On the issues thus presented trial was had and judgment was
rendered for the defendant company; the judgment of the trial court being, in
part, as follows:

"vThat the defendant, Mountain View Water Company, is the owner
of the sole, exclusive and perpetual right to develop, collect and take any and
all water that is now, or hereafter may be on, in or under the real property
described ... and that in the exercise of said right, said defendant is entitled,
and owns the right to bore wells, run tunuels, lay pipe lines, dig ditches, and

do anything reasonable and proper for developing, collecting and taking water

from said real property, all of which rights are paramount to any right of

the plaintiff, in gaid real property.'"



RE: ARROWHEAD & PURITAS WATERS INC.

In the case of Duckworth v.

Watsonville Water, ete.,
158 Cal,, 206,

on 216, in the concurring opinion of Justice
Shaw, he says: |

"Perhaps somethlng more should be said regarding the

effect of a conveyance, by the owner of riparian land, of his/J

e
~The
’fﬁ'

court below seems to have been of the ooiniéh that the riparian

riparian right therein, to another for non-riparian use.

right consisted of the ownership of a definite quantity of the
water of the lake, a quantity egual only to the amount vhich
could be beneficlaslly used on the riparian land concerned, and
that the conveyance merely transferred to the grantees that
quantity from the lake, leaving the riparian grantor free to take
thereafter an egual or greater guantlty therefrom and use 1t on
the identical land, provided only that he must leave enough to
furnish to the grantees the definite quantity which, by this
theory, was conveyed, or, if the grantees were using less, then
enough to provide for thelr actual use from time to time. This
was not the legal effect of the conveyance. The riparian right

exlsts solely becausd the land abuts upon the water. It is

srcel of the land. It extends to all the water which may be
P

ched from the land, and not to any speciflc partlcles or
rea

finite quantity or area of 1t. It 1s the right to make reasonable
defin

nd consumption of the water on the adjoining land and to a
use a

in connection with and for

reagonable usé of the water, 1in place,

The water cannot pe severed from the land

the benefit of the land.
v p

]




and transferred to a third person so as to give him the titlgﬂ,,
and right to remove it, as against other riparian owners.[qim
grantor alone will be estopped by such a conveyance., The estoppel
against him, with respect to the use and consumptlon of the

water, or diversion from its natural position, must be as complete
and extensive as was the right he conveyed. The McKinlay deeds
conveyed the entire right to use this water for irrigation on
these lands to the defendant's predecessors and i1t now belongs

to the defendant and not to Duckworth. A man may not eat hils

cake and have it. A man who sells a right to do a thing cannot
thereafter exercise the right himself, except by permission of

the buyer, and it is immaterial that the buyer may not be using

or exerciging it/J/¢ IT the water company had obtained similar deeds

LA A

from the owners of all the lands abutting upon the lake and 1ts

/ tributaries, 1t would have obtained a complete estoppel against

\
'§ such landowners which would have prevented them from interfering
']
with any use it faw fit to make of the water, and such estoppel
would undoubtedly extend to all the water of the lakej If, having
e

LS

thisz’iqht of estoprel, it chose to use only a part of the water,
or none of it, thls neglect to use it would not pgive any of the
owners the right to take that which the company suffered to remailn
unused. A judgment which purported to give such owners the un-
qualified right to use the water on thelr respective tracts, as
agalnst the company, would operate to deprive the company of the
property which 1t had bought and paid for and to return that
property to the person who sold it and received payment of the

priceljiThs same principle must apply when the estoppel has been
“-#”Nrmkvfﬁ

=




obtained as to one, only, of the riparian owners. He is
absolutely estopped to use any part of the water on the land,

except as specified in the deed by which he is bound. These

propositions are fully established by the following authorltles:

{(citing cnses) "

5
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o PLEnS 3
In thie" ‘eh%e ¢ or mckwbrth V. Watsonville ﬁater eto 3
188 can. . '
Q%‘** bh ﬁlé 1n the concurrlnz oninion or Juatico : -
“haw, he saye:ich ceepect o L. |
& : L 0w ] * . P . “lete

$

| Per'haps _Something more should be gald regarding the '

effect of 4 Gonveyance, by the Owner of riparian land, of his
riparian_pight therein, to ~Anather for non-riparidn use. : Mhe
court bﬁalow 8eeris to have heen of the opinion that the riparian
right consisted of the ovnership of a definite quantity of the
water of the lake, = qQuantity equal only to the amount vh ich
could be benelicisally used on the riparian land concerned, and
that the conveyance merely transferred to the grantees that
quantlity from the lake, leaving the riparlan grantor free to take
therealtsr an egual or greater quantity therefrom and use 1t on
the identical land, provided only that he must leave enough to
furnish to the grantees the definite quantity which, by this - =~
theory, was conveyed, or, 1f the pgrantees were using less, them~ M
enough to provide for their actual uge from time to time. This ',
waa. not the legal effect of the conveyance. The ripariasn right’
exiétg solely becauesd the land abuts upon the water. It is
| ' It extends to all the water which may Ve

parcel of the land.

reached from the land, and not to any specific particles or
dafih'ite q‘uantity‘or‘,area of 1t. It 1s the right to make reasonable
use e;;fzc‘i:-;::)ns;z;npti‘on_ of ._the water on the adjoining land and to a

reasénasi; 'ugt of the water, in place, 1n connection with and Tor
the bonéfit_of the_{_vlggc}_._” The water cannot be severed froim bthe lend

~1~

o
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&nd tran .
Ran ﬂfﬂrmduﬁﬂ, &ckhird-persen. 8089 .%0-give himighe. title

4nd. right to.remove i, ea ageingt. othep

#lparian.ownersi.. The
graptor.alone. wiil.be,

.£8tepped by such g gonveyangas, The.egtoppel
again t
galnst kim, with Fespeat to the use and consumption of the. :...

water, or.dlyerston from its natural positlon, must be as complete

and extersgive as was the right he conveyed, The MeKinlay deeds

conveyed the gntire rlght to use this water for irrigation on

these lands to the defendant's predecessors and 1t ncw belongs

to the defendant and not to Duckworth., A man may not eat his

cake and have it. A man who sells a right to do a thing cannot

thereafter exerclise the right himself, except by permission of
the buyer, and 1t is Immaterial that the buyer may not be using
or exercising it, I the watsr company had obtalned simllar deeds
from the owners of all the lands abutting upon the lake and 1ts
tributarles, it would have obtained a complete estoppel apainst
such landowners which would have prevented them from interfering
with any use 1t esaw flt to make of the water, and such estoppel
would undoubtedly extend to all the water of the lake, If, having
this r isht of estoppel, 1t chose to use only a2 part of the water,

or none of 1t, thls neglect To use 1t would not plve any of the

owners the right to take that which the company suffered to remaln
- A judzment which purported to glve such owners the un-

1ifled right to use the water on thelr respective tracts, as
quali: ' |

{nst the company, would operate to deprive the company of the
agains ’

ty which it had bought and paid for and to return enat
proper

person who sold it and recelved payment of the

DI' CB8e

b ol




obtained as to one, only, of the riparian ownors. He is

absolutely estopped to use any part of the water on the land,

@Xcept as specified in the deed by which he is bound. These

propositions are fully establighed by the I‘olio‘il!ng authorities:
(citing cages) "



"The easement having been acquired by deed, no
length of time of mere nonuser will operate to impair or
defeat the right. (Washburn on Easements, 640.) This
is consonant with the rule of our code which provides for
the extinguishment of servitudes by 'disuse' only when
acquired by enjoyment. (Civ. Code, seecs. 806, 811,
subd. 4; Smith v. Worn, 93 Cal. 212, (28 Pac. 944).)"

Gardner v. San Gabriel Valley Bank
1 Cgl. App. 106 at TIT




Estoppel--Of Grantor.

from 15 Cal Jur 2d - p. 608

Every grant of an estate in real property is conclusive
against the grantor and against everyone subsequently claiming
under him, except purchasers or encumbrancers who are
within the protection of the recording laws. A party is
estopped by his deed; he is not permitted to contradict it.
Accordingly, a grantor is estopped by his deed to question the
power of his grantee to take the title the instrument purports
to convey. Similarly, he is estopped to deny that at the time of
execution of the instrument he had the title it purports to convey.
So too, he is estopped to assert that his deed, if its terms are
sufficiently comprehensive, did not convey his entire estate in the

land described, including appurtenances, and he cannot sub-

sequently claim title thereto.



Release, Abandonment and Nonuser.

1
(1) The owner of the easement may formally release or surrender

his right, as by a quitclaim deed to the owner of the servient tenement.

(Westlake v. Silva (1942) 49 C. A. 2d 476, 121 P.2d 872; Rest., Property

Sec. 500 et seq.) (2) An easement may also be lost by abandonment
or intentional relinquishment, which may be evidenced by conduct

of its owner. (Rest., Property Sec. 504; see Watson v. Heger (1941)

48 C. A. 2d 417, 120 P. 2d 153 (no intention to abandon found).) Where
a public utility abandons its public purpose, an easement of right
of way, e.g., a pipe line, is terminated, whether it was created

by grant or eminent domain. (Slater v. Shell Qil Co. (1940)

39 C. A. 2d 535, 549, 103 P. 2d 1043.) (See also Pol.C. 40411
(county may abandon easements of light and air, etc., when no longer

required for public use).) (3) Disuse or nonuser must be distinguished

from intentional abandonment. An easement by prescription is lost

by mere nonuser for the same period as that required for its
acquisition (the prescriptive period of five years). (C.C. 811(4).)
But an easement obtained by grant cannot be lost in this manner.

(Vallejo v. Scally (1923) 192 C. 175, 219 P. 63; see Griffin v. Parker

(1932) 124 C. A. 701, 13 P.2d 403.)"

from Witkin's Summary of California Law,
page 560.

fla b S




- 26 Cal. Jur, Section 419, page 214 W: té“

o~

! W - A transfer
of all the g;fantor‘s rights in a watercourse is bindifig!;is between
the parties and their successors or assigns, and gives the
grantee a righf not only to water which he has already taken ;

thereunder, but also, as against the grantor, to all water which

he may thereafter divert and apply to a befieficial use. "
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26 Cal.' Jur, Section 419, page 214:

" Transfer of "All Rights" in Stream. - A transfer
~of all the grantor's rights in a watercourse is binding as between

the parties and their successors or assigns, and gives the

- grantee a right not only to water which he has already taken

“thereunder, but also, as against the grantor, to all water which

he may thereafter divert and apply to a beneficial usé."
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RE: ARROWHEAD & PURITAS WATERS INC.

The following are all from 56 Amer. Jur.
under WATERS

Sec. 102. “"Subterranean waters are usually divided into
two principal classes, namely: (1) underground bodies or
streams of water flowing in knWﬁn and deflined or ascertalnable ‘
channels or courses, and (2) waters which ooze, seep, or
percolate through the earth, or which flow 1ln unknown or
undefined channels, menerally referred to as 'percolating 1

. ¢l
waters.' " page 585 . & [y b g f%, e { 1
Sl i P

Sec. 103. "It is well settled that unless 1t appears that under= . ‘
ground water in a glven case flows In a defined and known }
channel, 1t will be presumed to be percolating water, and that %
the burden of establishing the exlstence of an underground :

stream rests upon the party who alleges such fact." page 586.

Wn'\”\_,/

Sec. 105, BPﬁ6@6ﬂ6ﬁKﬁ#XﬁiﬁﬁiiX@&ﬂ&ﬁﬁll?KIKXiKK$&KXXKIXKKKI
ERREREER S X BARE JABALABX

"Rights in respect of subterranean waters, springs,
and wells may be controlled by contract or deed. A right to
the use of w ater from a spring or well is sub ject to grant.
Such right may also be reserved by the grantor in a conveyance
of the land. An eagement to take water from a spring or well

upon other land, 1f appurtenant to land granted, will pass with

the grant of the land." page 588.




s partak-

Ing o
& of the nature of g profit a prendre that may be granted as

ar
ight in gross or a right appurtenant, and is in elther case

asslgnable or devisable, In other cases, a right or license to

take water from the well of another has been held to be merely

an easement, and not a profit in prendre. While the peservation

of a right to take water from a spring or well may be in such
form as to render such rigsht assignable, 1t has been held that
& reservaticn merely to the grantor is not asslgnable, and

terminates uvon his death." page 589

Sec. 107. "A grant of = sprine or well carries the land

covered or occupled thereby, and such appurtenances as are
reasonably necessary to its enjoyment; and a license to use
water from s spring or well usually includes such rights or
easements in the land as are reasonably necessary for such

purpose, in the absence of any specific provision on the subject."

page 590,

Sec. 111. 7 "Percolating waters may be defined generally as
fthose ﬁhich ooze, seep, fi}ter, or percolate through the
| ground under the surface without a definite channel, or in

a course that 1s uncertaln or unknown and not discoverable

from the surface without excavation for that purpose. The

fact that such waters may, in their underground course, come

<o as to form veins or rivulets, does not destroy

. together,
- Holdings with respect to

their character as percolatingvvaters}l

=2 - R
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the chara
aracter and
status of waters as percolating wat
aters in

X

section, 1
(102) Percolating water s usually regarded a
3

constituting a
7 a part of the land in w
hich it 1s found.," .page 56

Sec. 1 .

L2 It is not questioned that a land owner has an
un 213 ’

qualified right to extract and use percolating water found

0 hal ,1 : 0 N 3
n or underlying his premises, where there i{s no claim that

the rights of other persons will be adversely affected thereby.

Where the rights of other persons are or may be affected,” there

nct doctrines or theories in respect of the

one called the

are several distl

right to the abstraction and use of such water,

'common-law'! OT 1inglish' rule, and others referred to as the
1 snd ‘correlative rights,' or the

garded as

doctrines of tpeggonable use

tAmerican' rule. Percolatling waters are usually re
stituting A part of the 1and in which they &are found, and
to them while there 1s not affected otherwise than

sotions wnich affect the title to the lande"



In Vineland Irr. Dist. v. Azusa Irr, Co,

126 Cal., 486, on 494 te Court says:

"These findings are unhappy in using the phrase
‘percolatihg waters,' a phrase of well-defined meaning within
"’\}}\1/3 law In a manner apparently not justified by the facts.
Percolating waters are a part of the soil, and belong to the
owner of the soil. He may impound them at wlll, and the
proprietor of lower lands injuriously affected cannot be heard
to complain. (Hsnson v. McCue, 42 Cal. 303; 10 Am. Rep. 299;
Cross v. Kitts, 69 Cal. 217; 58 Am, Rev. 558; Painter v.

Csl., 74.,) It is essential to the

F_J

. , § oo o & ~
Pazadena Land etec. Co., @

nature of nercolatine waters that they do not form part of the

body or flow, surface or subterranean, of any stream. They may either
be rain waters which are slowly infiltrating through the soil, or they may
be waters seeping through the banks or bed of a stream which have so far

left the bed and the other waters as to have lost their character as part of

!

the flow.'
On page 495, the Court says:

"We therefore hold it to be the law, and we think it to be a moderate

nd just exposition thereof, that one may, by appropriate works, develop
a

ure to useful purposes the subsurface flow of our streams, and
ec

d to the rights of others in the stream, a legal

and s
become, with due regar

Al
appropriator of waters by S0 doing.



In: ¥dheland Irr. Dist. v. Azusa Irr. Co.
126 Cal., 486, on’494H& Court Rayh:: o

R
-1 d murdhe ]

"These }{indings .are unhappy in using ‘the phrase .« va;

(8§ i SB R
'nercolating w

ers,' a phrage of well-defined meaning within

the law in a #anner apparently not justifiled by the facts,

¢, T et ol
Percolatlng waters are m part of the soll, and belong to the

L 3

owner of the soll. He may impound tiem mt will, and the
proprictor of lower lande injurlously affected cannot be heard
to complain, (Hanson v. MoCue, 42 Cal, 303; 10 Am. Rep. 299;
Cross v. Kitts, 8Y Cal. 217; 58 Am. Rep. 558; Painter v,
Pasadena Land ete. Co., 31 Cal, 74,) It 13 esgential to the
nature of rercolating waters that they do not form part of the
body or flow, surface or subterranean, of any stream. They may either
be rain waters which are slowly infiltrating through the soil, or they may
be waters seeping through the banks or bed of a stream which have so far

left the bed and the other waters as to have lost their character as part of

5t

the flow, |
s : -
Cn page 485, the Court says:

"We therefore hold it to be the law, and we think it to be a moderate
and just exposition thereof,|that one may, by appropriate works, develop
and secure to useful purpos 's the subsurface flow of our streams, and

become, with due regard to the rights of others in the stream, a legal

oing. "
appropriator of waters by so \Vng



RE: ARROWHEAD AND PURITAS WATERS, INC.

LABIA -
: whole
"The xkm degree, quantity, extent, duration,
amount, quélity, or degree of; the whole; the whole number
of, taken either collectively or distributively; any whatever;

every; as, all the wheat; all the vyear; (etc) . . "

Webster's New International Dictionary
1922 Edition,



or defeat the right.' (Gardner V. San Gabriel Valley Bank,
———————=2711¢ Valley Bank

7 Cal. App. 108 (93 Pac. 900), )"

Foss v. Central Pac. R:.B. Cé,
9 Cal. App. (2d) 17 at 121




RE; ROWHEAD anp
A
AR AN o AND PW?I.{“F WATERS INg,

»
- e

I
n Cohen v, Le Canada Land anga

680, & 6Bg, -

Jater Company, 151 Cal.,

- ™ J
ad
g

T s -

.'. 'Tha court r ! = el ) :
co : Ound t} . = , v
tgglgint ¥Ore situataq hﬁﬁoﬂgg gprlngg referred to iIn the
Bprings pild tWo on the steep maord 4D OF Near the thremd ‘st
‘t‘iumbe;:']_rog _cgnv:anience' salfg'mv?@‘:;tgin;:igé t}?ﬁz‘eof, whigh
Athe tunnelg inﬁélﬁéd Qnd & 4 also heresbgnﬁ;gg’zz 3pr1néa
évidence g 5 inrieTe z‘rg desirnated unon the pl&t*fig dth&
Of 3novep Canon { » Y9 4, 8, 7, The area of 1~ 48 i?,
the aren above ,t\“: 1s:lbout: three fourthg of g mil g ’"“51‘8“‘{.&
1nvolved here am turmela the construet!on or':hzﬁuarei
léve to the Springg i?g :g about two hundred BCPBSCh ggga
96, the vaters Eﬁép ‘A8 “ound thet as they exi;tea 3
g*small stpeam upon tggriigdirogogidivertad would rlowi?n
ngtance, but thet since 1gen th i plaintirs ror o shorg
rater lssulng from sald springs gaoq o9, 2OV been suffictent '
-0 form g stream, op flo%'0vé;c curing the irrigating seasons
and that no stream had flown rmafd “pon the lands of plaintiff
waters of sald springs No € L, oofy 8nd Aside from the !
dpwn sald danon excent s €L~§Zﬁ‘,fgﬁ}d flow, or has flowed
t At the predecessor of plaintiff appeeo: oo¢ By rainfall}
said springs in 1891 and lhéo LB‘JH?FT?pPiated the vaters of
irricating s eason of 1693 AOQAuEQQd‘n "€ eArly part of the
of one and threes-quarters Tn“her ? sald wateTs to the extent
by her, but from said date . éw1;”‘€ & reservolr constructed
of droith and othor nanimed Fq”qé gﬁ;nepe;.eits of fire and
*"erdlly “Iminished, so thatvg‘yfi’ “he flow from sald springs
thelir predecessors begen the i;rk eftime the Jdeferdants end
sald cenon Iin 1798 one of sald g .2 ConStrUCt}ns -l
to flow, others haed ¢ reatly dimiﬁisﬁﬁg h;gdeg;;rgoieieed
supplied by seid apfings had been redu' a % . F 81 ount
hal? inch of wster, miner's mns ce © less then one-
~ the tunnels constrﬁeted by resng§:§22t£,§2n§§““E flow; thag
~ 8nd with the consent of the owner of said fortnauructad by
upon which sald springs were found; that by meg;:cr; e
funnels certain waters were developed near snd 8t gh "13
or face of sald tunnels; thet ell of the waters so r;ugg 4
developed were and are percolating waters which 1gsue f iy
the seames and fissures of the granite dyke, or wall 1nr3:1°h
the same were found, snd none of sald tunnels 1nteréepted ¢
eny known streem of water running in eny defined chennel;
that seld tunnels were run in the viecinity of and et points
below the plane of seald springs, end one of s81d tunnels 1s
at one point near its mouth directly under one of seid springs
on the aide of the csnen, but said tunnel 1is seventy-five :eet.
long, and is in grenite strata, and the waters therein are
found within eight feet ef the face thereof; that nelther of
the other tunnels 1e under 2 spring; that the asid tunnels are

= L -
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RE: ARROWHEAD PURITAS WATERS INo,

:hm nearly at’ right sngles With ‘ana aws Trém the thread |
‘ ‘ onm 88id tunnel
=4 a ' 88l1d canon, t}

end mein 8esms of which stand hlmast-perpéhdieula;; chat
/mald springg Were not andg &re not, nor 1js elther of them, fed
‘ hannel}ithat no =-

eloped or found “in seld
€ not there, lseue from gaid
s Or feed or fupport the seme in ;y

¥8y,and no part of saig weters found or developed in salg
tunnels would, if saig tunnels were not there, find ttg way ¥
into the Snover Canon so as to r : '

eanon, but Y,
» eXcept for salg tunnelgég?!
dlsappear into the erevices of the mountains end be lost; <fhak n
gaig springs have net, nor hag either of them, been deetFEyed

or develdped tn #81d Finrels ubon seld forty-acre traet’ °

_,M;Fwtgﬁmﬁﬁﬁiﬁdants or #ny of them;/ that the amount of water
= Foun ans

was about 1,50 of ap Inch of water meesured under a four-
inch bressure, and the ssid flow of" s81d tunnels has not 1n.
Creased dur’ng the Irrigating feasons sinco the construction
thereof; that the lende upon which the defendents hsave used R
the water of galg tunnels ere not riparien, end do not ebut 3 of
or sdjoln the lsnds upon whieh gstg springs and tunnels s re
8itueted, or the lsnds of Plaintiff, or the lends upon yhich‘

the weters from seid springs would neturelly flow, 7 1]

On pege 890 the Court saya:

d : unnel number 2, It 1ga contended by eppellsnt
that %gg;u;: ggig tunnel commenced on her land the wstors o8
brought through 1t by respondentes belonged to her, It 13 .
not eleimed thet tha construction of this tunnel affecte 1th¢
water supply of #ny spring cleimed by eppellant, Her ?os -
t1 is that ss the tunnel commenced on her lend, end 1s eut
e & 1t for s distance of elghty feet t111 1%t »uns Into the
throu&? respondents, and respondents conduct throughtit fop
‘1end o tence weter developed upon their own lsnd, thet appel-
the oot titled to gaid weters, notwithstanding t hey sre not .
< a here within the eighty feet of tunnel through her
Sond. gniwwhally on thet of respondents., Counsel roy‘qup;?
Ian§! ut nt themselves with the sssertion that sppelland ts i
S 002 :o sald water, but refer to no principle of law upon
entitle ir e¢lsim 1s based, and of course cite na.augherity
.'hicg':ﬁepzyts any. Whetever appellant's q;gémlﬁazﬁoecqn_
i Tnst 5 espondents. for trespsss upon hep %anuaintain ® 3
:§:u2¥ien of said tunnel, and thelr right to a pipe




"I ARNOWHEAD PURITAS WATRRS Inc,

line through 1t, o

of the o certainl 3 "

%8 ri.gt:’ﬁgt;?tg“t of tunnel ei & condult, 444 gozﬂgzﬁ gho&;.
The right of respenn . C.Jeveloped on respendents' own Yang o
velopment of 1¢ Lologlls to this weter follows from Shelr Fe.
duet of 1t through the r own premlses, snd control snd con-

ir - ;
tion of ownership of ihe £§€Z§; tﬂt is immeterirl to pnu ques-
peessing

- 1lant in conveying them from

:hatﬁoint of development on their 1lend throusgrh I%er llzudrom

g : elr pipes at another point, Respondents mey be puilty

gor iﬁ:ﬁs:;eto theiextergttcls.imed by sppellent, but the penalty
: spsss 1s not to deprive respond | ‘the: -

ship of waters trken from . oy ) TR ok

thelr own property. In its decfsion
the trisl court gave sppellent ell the waters which might pere

golate into the tunnel nlong the eizhty feet of ita constructien
on her property, 2nd, so far as ownership of waters developed
by the constructlion of this tunnel was coneerned, this wes

2ll to which she was entitled, Che wee not entitled to have 1%
ad Judged that weslers developed on respondents' lend belonged

to her, from the mere fect that 1t was piped through her lend
without her permission, -

Y the faet of such tres

Thias disposes of all metters reletive to the construction e
gald tunnels, or their effect upon the springs.
: We come now to the last point made by eppellent, It will
be noticed thet the court found thet the lend upen which the
reapondents have used the waters from seld tunnels are not o
riparien to end do not sbut or adjoing the lands upon which saléd
tunnels sre csitusted, and 1t 1s Inslsted by appellant that thoug
the waters developed by seid tunnels were not part of the
waters supplying ssid springs, or waters which would have
resched Snover Csnon by percolatlion orﬂoﬁhemise, ge::;.z};:-upon
o he prespondents were onlj entitls o use sluc ater
%ﬁiﬂlzgds whgre they were developed; zgaz t}fle z;tzgiac?ggtbc
' . ed by resgpondents upon eir forty-e .
:ggiéezhz;dw:;e dageloped. end could not bte taken for use teo

other lands.

1 1s con-
her position the broad propositlion
| Infsuplég:: gsrcglaging weters can never be teken “ﬁtnru
Eandegheﬂiandl where they exist, 21thf’ughaﬁdigiﬁ?ﬁnﬁgpihu
ran dsmaged thereby, &n .
ari ngfnégi‘figgogi ii tge declsions ofﬁthissosou;g it;oﬁatz ':'.
K. ) 116, (99 Am. St, Rep. 35, 70 Pac, BE3
Walkinahswé)}4;cggintaeknv' Hudson, 141 Cel. £75, (74 Pac.
8Coe s

° thern_ﬂaﬁfornia Y. Co. Ve Wllshirs, 144 Cel, 88{77
ou

Oe Ve om ta Barbars, 144 Cal.,

o i)
VWQ 8ll8e Yo mcul. 730, {
Pac. 787) | TR tsY ) and Cusferres v, Weges TETCCLL (00",

Pac, 449). But these ORS8S
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RE1: _ARHGWHEAD FURITAS WATERS INC.

&

bt‘@&dly as a ells .
thet wat PP nt contends for. They lew dewn %

ers of & stream or percolating waters sanng
awey from the lsmds en whieh they flow or from land
which they ere found for use elsevhere, where the
such taking would be to injurieusly affect #djoini
owne rs, The principle which enters into this rule
tection to be given the superior nastursl.righta o
Property-owners to the flow and use of such water
however, there can be no injury worked to such =ad
owners by the taking snd use elsewhere of such we
limitations should be placed upon the right »f o

s them as to their use.

affy } [P 3 65’

In the case a2t bar the waters which were sa¢
eonstruction of these tunnels of respondents we
which but for their interception would heave res
gtresm 1in Fnover Canon, o~ which would have res
supported sny of the springe in guestion in thi
They were not waters which would wowvld follow
watershed of the cenon end have Ltr=rndsd down 1

eencon by way of the springs or atherwise. The
trending through the flissures of the granite
the directlon of the netursl watershed of =no
wonuléd never heve reached it nor reached the s
tion, but, 1f uninterrupted in their flow, w:
ued down through the streste in which they we
and in thelir natursl flow would, ss the expe
the court found, heve psssgsed down into the ¢
mounteins sand been lost, Undsr these cirecw
waters developed by the tunnels were not wa
have trendecd towards or supported or affecy
flowing by the lsnd of sppellant, nor eny 1
the waters of which she had any c¢lsim or %1
injured s &n edjoining proprietor or ss s
gnd hence coul’” not complaintor insist upe
of the rule announced in the cases cited '
ents Trom teaking such developed waters %o
they might see fit to conduct them, For

this propocition we clite Hansen v. MeCue,

Am. Rep, 299); Gould v, Eaton, 111 C8l,
Rep. Egl, 44 %ac. T10)3 8nd Montecito et
barae, 144 Cel. 568, (77 Pac. 1115} =

. ¥
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RE:  ARROWHEAD & PURIT

| AS WATERS Ing,
‘Roberss’y, Kraftgs, L 2

141 Cal., 20 ¢

_ Oct. 1903)
KNy T, OnNg) AU T

- from g Judgment or the Superior Court of San
Berftardino County g

and from anp order @nying a new trisl, D. K. Tra4
Judge presiding, | | L

The facts ape stated in the opinion of the courte. .. |
Curtis & Curtis, and E. R. Annable, for Appellants. . |

The contract for the development of the

dants!' lang was an sctionabl P o
5 € wrong g ;
€dund not confer a right, (citin g against the za

allowed for the loss of

o~

water on defen-
nja~owners, and
g cases) Improper damages were

crops, (citing cases) - '

Byron Waters, James ] 1 : y 1
_ Byrc SverS, James Hutchlnpgs, and Waters & W
Respondent, ' et

S, W
‘ There wae a development of water As contemplated by the
deed and contract, and within the richt of appropfiation of

develoned’wat@r. {citing cases) The dsfendants were estopped by
thelr deed =nd contract from disputing plaintiff's rights, (citing

cases. The damages o the orchard were properly allowed. (Mabb
V. Stewart, 133 Cal, 558, )

LORIGAK, J. -~ This 1s an action to recover damages for

breach of a covenant relatlve to certain water-rights. ‘Plaintifr
obtained judoment for nine thousand dollars, and defendants appeal
from the judgment and from the order denying their motion for a ne
trial., The general features of the case, as gathered from the find-
ings, are that prior to 1887, and up to the commencement of this
action, plaintiff was the owner of one hundred acres of land in
San Bernardino County, In proximity to a stream known as Mill Cree},
which tract was, to a large extent, set out in orchards, and plain-
tiff and his family resided upon the premises.

Mill Creek is a natural, Innavigable stream of water in

Bernardino Mountains, and flowing
fsing in the San
said county, ri ‘

L and emerging from Mill Creek Canyon tpon® portion of the

v T A Ri ero

Beppardino Valley, until 1t empties into'the Santa Ana Riv
San bBern '

, o g
f sald creek, where the same emergés from sald canyon,
The bed ol s

e above & certaln forty-acre tract through

mil
which is ab?ut & e et 3w ha marve narticularly

eom o™
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creek, and said -
i sald :#fream from the rolnt vwhere 1t emerges from said

¢ on,
anyon, until it cempties into the Santa Ana River, has a ‘surfade

and )
sube terranean, Tlow, constitutdng a watercourse, having a known

and well~defined chanriel and ~continuous flow of water thérein,

AL

On Augyst 19, 1802, the defendants granted to plaintiff |

the right -to enter upon. said eertain forty-acre tracti«of land,»

the: S.Me 1/4 of ‘the N.Wo 1/4 of Sec. 13, T. 1 8., etc.-<below the .|

point of diversion heresafter referred to, "and.develop any and a1l

water thereon by mesans of cuts, tunnels,  or otirxerwisea"/fi}im/
said grsant plaintiff had entered on sald tract and approprlated
six and three-fourths inches of water of the subterranean flow.of

sald stream (to which he had a acquired a prescriptive right), and

by means of a pipe-line, conveyed it onto his gald sone-hundred= .
acre tract, and used it for irrigation, household arnd domewtie - -

PUrDOSE Sy
igOn August 22, 1892, the defgndants, who 'were ithe-owners
forty-acre tract above referred to, subject hosald
right of plaintiff to develqgp water thereon, -and the plaintifif, i
executed an agreement, the material portions.of -waleh are:. "That,
the party of the second part (plaintiff).is the .owner .of

!

and the parties of the first part fdefendants) cenm

whereas,
certain water-rights, and the right to develop mwater-oa! sald:

forty acres,
template diverting the flow of the -water -of the stream known &s:.
\ . ) e "
Mill Creek,™ in or near sectlons 13 and 14 in sald township "by:
L 'y
. <aid water from the natural chamnel of sald stream,-at g
g 38

divertin
d of the gtone “ditcH built..and owaned by the K

or near the upper en

V111 Creek Zanja, and running the same through said Ston‘%
f i 2 o

owners o "the sald parties of the .

ditehs Now, in gonsideration of," etd.,
dHe :

pdpst part do hereby covenant, p
7 £ the seco if by the dlve
arty © e

romise, and agree o dand with.the

S

i,
e e et i)

D TSl SO, - o

o
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K u U v SPC]?‘ 'msau t_i v . e,i .a 2 dl m -.I.‘: ,‘w‘i I ¥ : ﬁ i Ly et w‘

: & "estens, the datén-rign oW Bslonging to e “PEELY 'O the ‘segong ‘%’”
part, or any water that ne Thary 'h'ﬂer&aﬂt“er*-‘deivéloﬁ'on the ‘saiq ‘. togy
‘ 'fortylaepe traot ;1 1g diminisheqg within séven Ve ars from date ' ;nmn
$ flereof, ‘that they WPLL.PUPnl sh hiv with - Perpétual Water-righg: -
¢ sonveying -an amount of water ‘equal,to the amount 36 diminisheq fize
7 and-deliver «the ‘gams Lmpg Bts pipe-line, flwme on ditoh,"™ en sdtq | r
8 forty-acrs tract, Mpr ovided, thdt the ‘total ‘amount to 'be furni shed &
9

under thig agreement. shall net exceed tan “inches 'of water, In .-

above agreements < » the party of the s-ecrm#

10 § conslderation of the

11 j par'/t promises and agrees that he will not hindemn, Impede, or delay|
12 | the changing of the course of* the water as Haredy contemplated," |
13 | When sgid agreemerit was executsd defendants claimed to own the ‘
14 | right to divert the waters of sald M111 Creek, 1n the menner ‘ard ‘
IFf§ 4t the points indiecated In 1t, helow gaid Torty-acre tfact, ard' - |
16 || c‘onvrey the 'i”u,ll Ilow to a polnt oven a mile' below sald Fforty-acre I
Bis »1 trag‘;;, and 1n Decsmber, 1892, convered sush ownershlp om right to !
18 divert. nald water to ths Rodlends Flectric IAgWt shd Power"'{fdiﬁﬁh'rry,'{
19 || 4 €orvoration; ¥hat between Aurust 22, 1892, and Jine ¥, 1896, i
ag | . plaintire, éz{f means of cuts, dltches, ‘and tunndls,” made'and -exda'*v'atf-
21 4 | ed on sald E’wgr't:rmacre tract, about ‘the middle thereof, fc'iev‘er’loﬁf?d"‘'i1
- and intercepted a large quantity of the subterransai flow 'of sald ;
2 | I percolating through the sand, gravel, em‘d'l ;
:j boulders of sald tract, from both the surfdce and subterrahean -'-f‘;l.bt?"-

f said cr.eek to the' extent (with the six and three-fourths ‘inches i
of s .

.1
%k?hmwﬁﬂt:;c.;;f:ppropriated) oft fifty~four ‘and three~fourths inches, | ‘
; eretofl

: |
26| ; : - ahd beneficiall 1!
( and conveyed the same to his hundred-acre tract,: ahd benefic Yy |
27 . us d purposes; that in b
j used it for agricultural, domestic, and household purpos
28 - fen ‘'the saild electric
j 1893, by virtue of the conveyance from defendants, the sa ;
2% ¥ n the oreel at the noftheast corner of said 1§
v , ‘ ed’upon t !
» company entere . o T o R 3
= § ’ tract, @nd ‘above plaintlff's cuts, dltches, and tunnels)
-+ forty-acre tract, ' L 2 Well ! qIWerEsd WYL s
e 3 ’ r & pipe-line construdte® in 1ty ved, diverts
- 'd- b1 ans ol &
39 asiagd by me
B B
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15
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21

38

24 |

25

‘kdgye}oEmentgrwe;g made,

SR 2odEss feet farther Up stream, and took 11 the surface water
' o T MV GLNEL OF Cnbask, . S PR BAT'8 BT C he

kiR e SAtirated mass composed of sand, gravel, and boulders

had so diminished the subterranean flow in sald forty-acra,@raqu

f, water agreed, . for,
; deliver him sald ten inches of water ¢ :
-8 fetgudants, deliver him sa ;

? T E &nd
i 3 2 . g ! LY % X - v (B

- th
;;?rsufgaEE.Water Flpwﬁﬂsﬂipwéﬁégu?r§gkgqgfdiggnygxpd 1t about a

Jmile be%gw gaid_fo;pg;ap;%?prqgg,zgg ﬁaninPrBPmc four hundred

L98 § £

,=§nd,fif}y_feet_1pyer in elevation than sald tract, and ugeq it for

electrieal PUrposes; that in 1896, after all of the plaintiffig
) ‘ CRRIREEES RRe TR e e PEy REBE nn g res

the company gxtended its pipe some. thiprty-

Bl op s

:ggnﬁﬁrgQFéon“ofw§aid pipe-line in 1893, 00r 1itg extension in 1896,

and from Eimg,émmemorlgl,wthg surface flow of §§id_0r§ek.wa§ p—

beneath it, and that sald surface flOW,h%§ alwqys wasted and been |
diminished by wastage. Into said sand, zrayel, and boulders,.and
constituted a subterranean stream, which, to the extent. of upwar.-
of a hundred inches, flowed in said subterranggp channel betweep-,
the points of diversion by the company and the location of plain:

LELL2's tunnels, shafgs, and ditchgs,mdown_and through.said ert¥_:
écre tract; that pons of. the water devaloped_and used,by_p%aing;ff
had been theretofore appropriated or used by any person Whﬁteyer,

but had theretofore been allowed to run to waste and percolate._

through the soil until developed and saved from waste qnd_@eygged

to a useful purpose by plaintiff; that the diversion by ?he;cgppan

that the amount of water developed by plaintiff was reduced forty-'

four inches and upwards and that the flow thereof is but 4,94 inché

that 1n 1889 plaintiff demanded, under the sald agreement, that

which they refused to do.  The court found, in addition to.the .,

5ovéﬁfacfs that the one-hundred-acre tract of plaintiff was .

a 4 - vy A Te s 1OPpP PE T O

Y ¥ 7 | )
tically arid land, and his orchard of 1lttle value without

on and that by the fallure of defendant to furnish the
. t i i 1re ( 1aant 3L 2 L 15 A
ilj’I’ lgafi - 8 o0 A4S, B i , &

";E" q,,‘ 3

e oo

h nw n ! h speclal damaged
ru dered valueless, for which

it thereon .was Iendered valueless, I |
I_".'ﬂ 2 ; i
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, Was developed on sthe; fopty-acre tract,. as provided 1in, -the contract; -

of -one:theusand .dollarsg, were.awarded, in:addition $o.e ight ?él;pusa.n@.-té.

dellags, which the cuet. found. was, ‘the.walue of.the rperpetual. flow. e
ten inshes of water, - PRt The wabew, DAAT Ly« Yt : o

. Asi grounds of reversal,. appellants insist that no water

that.no water wes divessed,. by them,  or.their suceessors, at.the
place, and-by: the: means, described in the- contract; and:that, ,;l.;nprope

damageées were sllowed, . . F fle aehtract, | It Wag et # vt bas

%'« Defendants alse inslist t hat the eourtrerred.in. striking‘ﬁl{tF;

parts:of-their amended answer.,. LS o gome Entedl pereo C T mam

While in .the transeript, it‘appeﬁrs:thgt.spegifications |

cencerming the insufficiency of the evidence te sustaln eertain of

the findéngs are made, no point in regard to.any of them,is urged

in appellants! brief, and we taske 1t, thst reliance 1s placed solely|

upon the grounds above indica ted, and we shall limit ourselves to a
consideration of them.alene: Dispesing firstyof the. allesed error,
in striking out portions of the amended answer; ‘In thls answer whic
was offered during

grant to vlaintiff was made by them, and the .contract entered into

with him was executed, the surface waters of Mill Creek were, and,

for a long time had been, diverted through a certain diteh, known as|

the M1ll Creek Zanja, and that the Redlands RElectric Light‘and_?ower

Company msade the diversions complained of through the: permission of

vy

the owners thereof, % { : by £, t¢ 2k VTap
We cannot see how this would constitute any defense undep:
the contraect. - There-ist no guestion but ‘that the electric company
succeeded to .the rights which the defendants claimed to. possess, to
divert these waters for electrical purposes, when the contract was
executed, The contract did not provide that the plaintlff was to
establish his right. against all claimants to the waters he might
develope under defendants! grant, and the right to do which was

confirmed by recital -in the agreement,, pefore he could have a right

the trlal of the case, it is set up that when the;
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of ;actiom against defendantg upon ‘it,

it:1s of ‘no moment whether ﬁhe'zan}a-owne;s, or defendanus,uhad-th@

better right to appropriate the water, Defendantg claimed to own é

'

divertingﬁﬁne waters of the zan ja,
-diteh

and to run the same through that
»{nTth-oqntracpggutq§%_t§ma diverslon by them, or theip

Successors in—inter&sb, damaged plaintirr, they would indemnify

him in the way provided for in ‘the contract. It was not a matter

under the contract as -to how the company acquired the right to diver
the stream - whether from defendants or some third person, or from
both - but whether, in exercising its right of diversion, plaintiff
was damaged. If he was so damaged, defendants are bound by their

contract as it is written, and in accordance with the fact, and the
defense intervosed could not avail them,

Coming now to the merits of the apneal; -

It 1is inslsted, first, that there was no water developed

by the plaintlrf, as provided in the contract. We do not discover
the slightest aground for this claim, That the plaintiff did, by
meene of tunnels and cuts, concentrate and accumulate the waters
diffused through the saturated mass of sand, gravel, and boulders

constituting the sub-surface flow of Mill Creek, and convey them
to his home premiscs for general use, there can be no question.
This was not only a development, but it was the exact method of
development, and the waters to which it should apply, as speclified
in ‘the conveyance of August 19, 1892, by the defendants tO’plaintifg
of. the right to enter the land, and "develop any and 'all waters
rggeraon by means of cuts, tunnels, or otherwise.™ It was equally
this development which all the partles had in mind, when, in the
sgreement of August 22, 1892, they reclted that the plaintiff was
the owner of certain water-rights, and the right to develop w ater
;n this forty acres. And 1t was the possible loses of the waters so

developed, by the diversion of Mill Creek, that they had in mind,
s X Mo

. Under the termg of thg.aanhr%ct




| that any other waters existed on the tract, except this subterranean
5“ Yl()“ (Y

1% was equally a development, as generally understood,

with reference %o procuring, controlling, and appropriating sube-
Tterranean water.

"

In Vineland Irr. Dist. v. Azusa Irri Co., 126

Cal. 495, Tthe court says “We therefore hold it to be the law, and
we Think it to be a moderate snd just exnosition thereof, that .one

naY, DY apvropriate works develop and secure to useful purposes the

sub-surface flow of ocur streams, and become, with due regard to the

rights of others in the stream, a lesal appropriator of water by seo

doinge « « o Lf, upon the other hand

s One can be development obtain

13 subkerranean waters without lnjury to the superior rights of others,
14 clsesarly he should be permitted Lo do so." (citing cases) Under
A% this same hesd counssel for apnellants

discuss, quite generally, the
proposition that the subterranean waters so developed by plalintiff

ol were not sudiect to devslopment or appropriation, as they were part
of The Mill Creek stresm, which many years before plaintiff entered
\ on this forty-asre Ttract at all, had been diverted and appropriated
some ﬁls'\:nnce“:elfw: it, throush a ditch, and was stilll belng diverted
and used. Assumine this to

be true, s8till under the terms of the
deed and agreement between defendants and plaintiff we cannot see
now any advantapge can be taken of that fact. This is only under
\ enocther phase of Tthe guestion attempted To be pressnted under that
25 _pmrtion of the amended answer étricken ocut, and what was said con=

-gerning it avtpllies here. Asidse from the finding of the court that

rne appropriastion by Plaintiff was the only appropriation made of

hese waters (which under Yinelsnd Irr., Dist. v, Azusa Irr, Do., 1le6|

Ga) 495, he could make) stilll, aside from this, the defendants, by

a4d not have £itle to the waters developed by him. They granted him|

e right to develop, but which telonged to some one else. They

e
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cannot go behind their deed to attack the right £o these waters,

2| which they pPurported to convey,. and the ownership of which in the

3 contract they recognized in the plaintiff, .

4 ' App@llanta' second QOIQQ,is,.tb%t,nq_watar was developed

) : 8t the place ang by the means described in the contract., Their

&| varticular claiy is, that, the divension of which plaintiff Gaompl@in#
v Was not made at the upper end of the stone ditch mentioned in the

8 ~ tontract, but dt a much Tarther point up the stream, Ve do not thidk
g | the particular point of diversion is of controlling or any importande.
10| The fact is, that the first diversion made by .the FElectric Light ang
11 Power Company, as successors to the defendants, was sbove the upper
12 end of the stone ditech, and the diversion.farther‘up the stream was
13 not made by it uwntil 189%6. In Insisting on this point we thinkAappel-
14 lants are attempting to place too strlct and literal a construction

15 on .the contract, one whieh certainly is not in harmony with its

16 reneral terms, or 1ts particular obfect, or the purposes they had

17 in view, and which is calculated to substitute the manner or means

18 of diversion for the Tact of diversion, which was theiimportant

19

matter In the contract. While the recital in the agreement is, that
20 the defendants contemplate diverting the flow of the, water Qr Mill
a1 || Creek "by diverting sald water from the natural channel of sald
29 stresam at and nsar the upper end of the stone'ditch > « o and running
za’. the same through said ditch," thils 1s, reverthaless, only a recital
24 | and not part of the covenant. . It 1s simply the declaration of a
o5 general purpose to be accomplished near a certain point, in a cer-
26 " tain way., The covenant which follows thls recital, and upon which

plaintiff's rights are based, provides that "i{f by the dlversion of
27 |t L 5

; said water of Mill Creek, as aforementioned, by them or their suce
zj | cessors, or assigns," the water now belonging to plaintiff, or to
zg | be developed, "is diminished," stc., etc. Ihis.covenan@,ambracga‘
#y | the purpose and object the parties had in view when they contracted,

d. The general
32 ~ ana does not apply to any partlcular place OT method £
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#. Stewart, 133 Cal. 558 )
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purpose they had in view was to divert all the waters of the

stream, and it was this general diverslon which they recognized

might injure the plaintiff's acquired rights lh developed water,

and against which he was to be protected by the contract. Amd

thls 1s further apparent from the covenant on piﬁintiff's part not

to "hinder, -impede, or delay the changing of the course of the wate

The 8ist of the cOvenant was the diwerslion of the water of Mill

Creek by the dﬁ;end&nts not to be Lnterfered with by the plaintiff
Under the terms of that contract, as 1% wals g matter of more partic
ular interest to them, the defendants accorded ﬁhemsélves wide
discretion in determining where, or how, the diversion should be
made, a dlscretion which the plaintiff covénanted not to interfere
with, and which covenant he faithfully kept, and for which non=
interference the defendants covenanted that he would be protected
agalnst any damace, whlch the exerclse of that dlscretlon on their
part should result in to him.

A= to the amount of damares. This only applies to the
one thousand dollars whizh the court found the plaintliff had suf-

as special damages for injurles to trees, and the fruit crop

thereon, by reazon of the defendants' failure to furnish the water
as arreed, It 1s insisted by appellant that such damages are re-
mote and speculative. “'he court found that, when the contract
between the parties was made, the defendants knew that the ten
snehes of water contracted for had a pecullar value to plaintiff
jnasmuch as hils land and orchard were of 1ittle value without it.
The orchard was in bearinz when the breach of the covenant was
committed, and there was no other source from which plaintiff could
obtain water for irrigation, There 1s no questlon but what the
amount of damages awarded was suffered, and we think that under the

facts as found the court was warranted in making the award. (Mabb

The judgment and order apnealed from are afllrmed.
McFarland J., and Henshaw, Jo, concurred.
%ear;tng :Ln Bank denled.

ﬁy . J. aissenﬁe& rrom thg order denying a“hearing
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