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Deadline; 11/20/08 by 12 noon .+~

United States Department of the Interior

BUREAU OF RECLAMATION
Mid-Pacific Regional Office
2800 Cottape Way
IN REPLY Sacramento, California 95825 1898

REFER TO: NOV 1 9 2008
MP-460

WTR-4.10

ECEIVE]

Jeanine Townsend ' NOV 2 0 2008
Clerk to the Board _ '
State Water Resources Control Board ——

P.O. Box 100 , SWRCB EXECUTIVE
Sacramento, CA 95812-0100 .

Subject: Comment Letter - 12/02/08 Board Meeting: Auburn Dam Project Draft Order
(Applications 18721, 18723, 21636, and 21637, Central Valley Project, California)

“I'm well aware of why David Brower in his literary description of hell placed dams at the
center. Rivers are not just channels through which water flows, but are places where lots and lots
of living creatures live or, you know, live near. And I understand why a group called Friends of
the River or Defenders of Wildlife would want the dam permit revoked.”

- Statement of Hearing Officer Wolff near the conclusion of the hearing on the propos;ed
revocation of Reclamation’s permits for Auburn Dam (RT, p.206)

Dear Ms. Townsend:

The Bureau of Reclamation is in receipt of the subject draft order of revocation, dated October 21,
2008. Reclamation disagrees with the draft order’s conclusions that Reclamation has not
proceeded with due diligence as required by Reclamation’s water right permits, the Water Code, -
and State 'Water Board (Bourd) regulations and that therefore the permitsissued for the subject -
applications should be revoked. Reclamation also reiterates its point that the Board could, and
should, exercise its discretion not to revoke the subject permits and allow the future.of the Auburn
Dam and its associated water rights to be deliberated by Congress. \

In the interest of responding to the Board’s request for comments regarding necessary technical
corrections to the subject draft order document, Reclamation requests that the Board make the
follomng changes:

1. The Draft Order Should Dispense with Addressing Pohcv Arsuments Inconsistently with: the
Draft Order’s Limited Level of Inquiry

The Board established that the level of inquiry into revecation of Reclamation’s water right
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permits should be limited to the foﬂewing—:

— dlhgenee, the draft order cétémues in secms'ﬁ 3
record regarding the mierits of the Auburn Dam Project; ’the '
Thic bEHERTs 10. other pefmt tmlders following revocation. §

hydroelecmc power generauon, flood control; ande eRvirohments
various arguments on these four diverse topics are belr
to the extent that they were. In order to be consistent
on page 2 of the draft order, Reclamation requi
summarily dispense with those arguments.

2. The Draft Order Should Delete Statements Addressing Reclarnation ’EF&‘&B@B’K&‘S@& mits
Revised Project Description B

The draft order states:

“Although Reclamation contends that Congressiondl
before Reclamation can proceed with prefee

contdins no evidence that Reclamation could ot subs
State Water Board prior to Congressional reauthorizat

Further on, the draft order continues:

condact studies or meet ﬁliﬁg d :- iz
pp. 89, 100) Acoorémgly,

mformatmn necesmy for the Board fo pmces’sﬁﬁc
extension of that deadline.” (draft order, p.18)

The Board appears to fault Reclamation for fsaﬂmg to deserib
be approved by Congress. Reclamation did net pr¢

a revised Aubum Dam Progect in sitpport of i rzs reque:
Dam water right permits becanse absent the en ‘
Reclamation would not be able to construct and operate any sug




Reclamation felt that it would not be appropriate to advise the Board of Reclamation’s desire or
intent to construct a revised project until legislation had been enacted authorizing Raclamattu to
construct and operate such 2 revised project. Therefore, Reclamation requiests that' ﬁm above
quoted language on pages 15 and 18 be deleted

3. The Draft Order Should Correct Mischaracterizations of Reclamation’s. Arg&meuts and
Statements

The draft order contains mischaracterizations of Reclamﬁﬁon’é_.argmhems and position statements - B LN

that are not supported by the record.
Paragraph 4.3 erroneously states the foﬂomng

“Reclamation’s primary argument in support of its position that the Auburn Dam _
Project permits should not be revoked is that Congress’s {sic] failure to reauthorize
and fully fund the project excuses Reclamation’s lack of due diligence in

developing the project.” (draft order, p.16)

Reclamation never referred to any “failure” by Congress, presented any “excuse” argument, or -
admitted having not proceeded with due diligerice. The record reflects that Reclamation clearly
stated:

- “Reclamation has proceeded with due diligence within the limitations on
. construction of the project imposed by Congress”. (testimony of Ray Sahlberg, - -
USBR, 1).

“Reclamation reiterates its position that it has pmceededwﬁh reasonable due - _
diligence to construct the project and apply the water to beneficial use within the
limitations on construction of the project imposed by Congress” (USBR Clesmg
Brief, 1)

In addition, the Draft Order also erroneously states that Reclamation a:rgtied the foll'crwing: :

“In essence, Reclamation’s argument is that Congress is accountable for the lack of
progress in developing the Auburn Dam Project. We reject this argument, but note -

that if it were true, Congress has not acted diligently, as demﬁnstrated by statemcnts
in the record by Reclamation and others” (draft order, FN3, p.16)

Reclamation would like to remind the Board that the key issue 1dent1ﬁed for the hearmg notwe and
again in the draft order is the following: . ,

“Did Reclamation prosecute with due diligence and complete construction of the- S




project and apply the water to beneficial use as contempla
accordance with the Water Code and the rules and regula
Board?” (draft order, pp.13-14) (emphasis added)

Redamaﬁon, not Congress, was mentioned ané held a cor

MR. JACKSON: And you've mmcated that the cast say hat ¢
to build it; is that correct?

MR SAHILBERG: That’s correct.

MR. JACKSON: Okay. Is the lack afmtymﬁe Ay
or does Reclamation share any of the burden?

MR. SAHEBERG: I’muncomfmtah!ew:ﬁms&gnugbiameﬁ Coﬁgsﬁs cmﬁusmuei S
(RT, p.89)

Therefore, Reclamation requests that Footnote 3 be deleted in it entirety.

Finally, the draft order also states the following:

“Similarly, Reclamation’s argument that the Board should defer
case instead, or requiring Reclamation to compiy Wﬁ:h
of section 8 of the Reclamation Act, which: ens
abide by state water rights law.” (éraﬁ order, p. 1?)

However, the record reflects that Reclamation smi

“In issuing these permits pursuant o the k uage of the
Applications, it would appear that the State
cons;deration the fact that theactuai daa:e ibr

added)

“Comrary to assertions made at the hearing by the
Protection Alliance and Friends of the Rtver Recha 18
Board apply a different set of rules and regum to the .
(USBR Closmg Brief, 2)
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.. the State Board should exercise the discretion pravided by [Water Code]
section 1410 and not revoke these permits at this time in order to allow Congress.
time to make a final decision on the future of Auburn Dam...” (testrmony of Ray
Sahiberg, 1)

Therefore, Reclamation never argued that it should not be required to comply with state law
regarding the Auburn Dam Project, or that federal projects should not abide by state law.
Reclamation pointed out the major role thaat Congress to this day has played and continues to play
in the actual construction of the Aubum Dam Project and that at the time of £ tsswng the permits for -
the Auburm Dam Project the Board must have been aware of that fact. Consequen 1y, Reclamation-
simply requested that in light of the need for future authorizing legislation the Board exexcrse lts o
discretion granted under state law not to revoke the Auburn Dari permits. '

Any questions you or the Board members have on this sub_]ect may be presented to Mr. Bob Colella,-_ -
Water Rights Specialist, at 916-978-5256.

Sincerely,

- /VZ%
Ric J. Woodley

- Regional Resources Manager

cc: Electronic Service List




