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BE | T REMEMBERED, that on Monday, Novenber 16,
2015, commencing at the hour of 9:34 thereof, at the
of fices of SOMACH SI MMONS & DUNN, 500 Capitol Mall
Suite 1000, Sacranmento, California, before ne, KATHRYN
DAVIS, a Certified Shorthand Reporter in the State of
California, duly authorized to adm ni ster oaths and
affirmations, there personally appeared

KATHERI NE MROVKA,

call ed as witness herein, who, having been duly sworn,

was t hereupon exam ned and interrogated as hereinafter

set forth.
- - 000-
(Wher eupon, Exhibits 34 - 36
premarked for identification.)
EXAM NATI ON BY Ms. SPALETTA
Q BY MS. SPALETTA: Good norning, Kathy M owka.
My name is Jennifer Spaletta. | amthe attorney for the

Central Delta Water Agency. W are here today to take
your deposition in two pending enforcenent nmatters
dealing with West Side Irrigation District and
Byron-Bethany Irrigation District.

Do you understand that?
A Yes, | do.
Q Before we get started today, we are going to go

around the room and | et everyone introduce thensel ves.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A Ckay.
MR. JENKINS: Starting with me. |'m Deputy
Attorney General WIlIliamJenkins. |'m here defending

Kat hy and representing the Prosecution Team

MR. TAURI Al NEN:  Andrew Tauri ai nen, Ofice of
Enforcement, State Water Board. Prosecution Team

MR. PRAGER. John Prager, State Water Board,

O fice of Enforcenent.

M5. ZOLEZZI: Jeanne Zol ezzi, General Counsel
for West Side Irrigation District, Banta-Carbona
Irrigation District and Patterson Irrigation District.

MR KELLY: Dan Kelly for Byron-Bethany
Irrigation District.

MR RU Z: Dean Ruiz, South Delta Water Agency.

M5. LEEPER  Elizabeth Leeper, Kronick Moskovitz
on behal f of Westlands Water District.

MR. O LAUGHLIN: Tim O Laughlin representing the
San Joaquin Tributaries Authority.

MR,  HENNEMAN: Ken Hennenman, consultant to BBID.

M5. SPALETTA: That is everyone around the room

I|"mgoing to note quickly for the record that
before we started, we marked three exhibits. [Exhibit 34
I's the Anended Notice of Taking Deposition of Kathy
M owka, which was issued by Central and South Delta

Wat er Agenci es.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Exhibit 35 is the Anended Notice of Taking
Deposition of Kathy M owka issued by the West Side
Irrigation District.

Exhi bit 36/ is the Anended Notice of deposition
of Kathy M owka and Request For Production of Docunents
I ssued by Byron-Bethany Irrigation District.

And M. Jenkins, | understand you al so marked an
exhi bit.

MR JENKINS: Yeah. W' ve marked an [Exhibit 37,
the Prosecution Teams Cbjections to the Deposition of
Kat hy Mowka and Witten Response to Request to Produce
Docunent s.

(Wher eupon, Exhibit No. 37 was
mar ked for identification.)

M5. SPALETTA: We've had anot her person join us
in the room |Introduce yourself, please.

MS5. MGA@NNIS: Robin MG nnis for the California

Depart ment of WAter Resources.

Q BY MS. SPALETTA: Ckay. | think we are ready to

get started. M. Mowka, have you ever had your

deposition taken before?

A No.

Q Have you ever testified under oath?

A Yes.

Q How many tinmes have you testified under oath?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A At least two, but | think nore |ikely three.
Q And was that at various State Board proceedi ngs?
A Yes.

So your deposition today will be very simlar to

the times when you've testified under oath before. The

pur pose of a deposition is to gain information. And it

Is very inportant that you provide conplete and accurate
testinony today because your testinony may, in fact, be

used at a hearing or in a court proceeding.

Do you understand that?

A Yes, | do.

Q I's there any reason you cannot provide conplete
and accurate testinony today?

A No.

Q There will be a transcript prepared fromthe
deposition today. So it is very inportant that we give
each other tine to finish our sentences, so that the
court reporter can get down an accurate record.

Al so, after | ask a question or another attorney
asks a question, your attorney will have an opportunity
to object, and then you'll be allowed to answer the
questions. So we do need to have a little bit of a
pause between questions to allow for the objections.

Do you understand that?

A Yes, | do.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 11
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Q Regar di ng obj ections, nost of the tine, your
counsel will object to the formof the question, that it
IS vague or overbroad or there is something wong with
the way it has been asked. |If that happens and you do
not understand nmy question, | would |like you to just
tell nme you don't understand the question and ask for
clarification, and I'll try to ask a better question.

| presune that sone of ny questions today won't
be good when we start and we'll have to nmake them
better, so don't be afraid to ask me to clarify ny
gquestion. |If you don't ask ne to clarify the question,
I will assune that you understood the question.

Do you understand that?
A Yes.
Q Sonetines your attorney may object on the ground
that |'ve asked you for sone privileged information.
And in that instance, your attorney will instruct you
not to answer. Unless your attorney instructs you not
to answer, you do need to answer the question. Ckay?
A Yes.
Q If you are tired and you need a break for any
reason, please just ask. The only thing I would prefer
Is that you don't ask for a break while a question is
pendi ng. So you need to answer the question and then

we'll take a break.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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The other thing that will be inportant today is
your role in these cases was part of a group. |'m going
to be asking you for your best recollection or
know edge. | don't want you to guess or specul ate.

If information is from anot her place and you
don't know for sure, then that's okay. You can just
tell nme that you don't want to guess, you don't want to
speculate. And then I'll ask you questions to find out
where | mght be able to get the information.

Do you understand that?

A Yes.

Q Let's start by learning a little bit nore about
you. Wiere did you go to college?

A My under graduate was Hunbol dt State

Uni versity. M graduate degree was Sacranmento State

Uni versity.
Q What degrees did you obtain?
A | have an Environnental Resources Engi neering

Degree from Hunbol dt and a Master's in G vil

Engi neering, Water Resources specialty from Sac

St at e.
Q And do you have any certifications?
A Yes, | do. | ama professional engineer.

I"'mlicensed in the State of California.

Q Any ot her certifications?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 13
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A No.

Q Have you had any ot her specialized education or
training, other than that you've descri bed?

A |'ve had work-rel ated specialized training
dealing with a variety of topics, such as hearings

and various other matters over the course of ny

enpl oynent .

Q Any water rights training?

A Yes.

Q Where was that fronf

A Largely fromny enpl oyer. However, |'ve gone

to sem nars and ot her types of training which were

of fered by other parties, public-type venues.

Q And what about training in water availability
anal ysi s?

A On that, |I've had | ots of experience, and ny
training conmes fromny Master's program | had

speci ali zed cl asses that dealt w th hydrol ogy and
hydraul i cs.

Q So when | say "water availability,” what does
that nmean to you?

A That neans to ne the analysis of hydrol ogi cal
records. And also to ne, it nmeans to ne that

anal ysi s of demand-based records.

Q |"msorry. | didn't understand the second part

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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of your answer.

A It nmeans the anal ysis of denmand, water denmand
records.
Q Is there anything else to the term "water

avail ability anal ysis"?

A It is a conplicated subject. Can you ask a
different -- can you clarify what question you want?
Q Sure. | asked what "water availability" neant

to you. You indicated it nmeant an anal ysis of
hydr ol ogi ¢ records and demand records. |Is there
anything el se that you understand is involved in water
availability anal ysis?

A It's obtaining or locating all avail able data
sources, it's conparing and contrasting those data

sources to determ ne which data sources you shoul d

utilize. There's a lot of facets of that type of work.

Q Do you have any specialized training or
education regarding water quality?

A No.

Q What is your experience with the West Side

Irrigation District?

A | nsofar as --

Q Are you famliar with the West Side Irrigation
District?

A Yes, | am

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Q And how are you famliar with it?

A | have been enployed with the Division of
Water Rights for 29 years. And over the course of
t hat enpl oynent, |'ve addressed different natters

related to West Side at different tinmes during that

car eer.

Q Have you ever actually been there?

A No.

Q VWhat is your famliarity with the Byron-Bethany

Irrigation District?

A My famliarity is as a water rights hol der
and reviewing and anal yzing their specific water
rights case files.

Q Have you ever been to the Byron-Bethany
Irrigation District?

A No.

Q Ckay. W tal ked about your education. Wen did

you obtain your Master's?
A | think 1983 but I'mfuzzy on that. | would

have to | ook at ny resune.

Q What was your first job after obtaining your
Master' s?
A | obtained ny Master's while | was enpl oyed

at the State Water Resources Control Board, so | had

no "first" job after. | continued with ny present

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

16




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF KATHERI NE MROVWKA

enpl oyer.

Q What was your job when you were obtaining your
Master' s?

A | was in the Division of Water Ri ghts.

Q And what was your position?

A At that time | was, | believe, an associate
engi neer.

Q What were your job responsibilities?

A During that period, part of the tine that I
was obtaining that Master's -- it took nme a couple
of years -- | was working in the Hearings Program

And | believe | had a shift at sonme point during
that tinme while | was obtaining ny Master's.
can't recall if | was in permtting, because part of

that time | was obtaining ny Master's.

Q How many years were you in that position?

A The associ ate position?

Q Yes.

A It was at | east ten.

Q And what was your next position?

A Seni or engi neeri ng.

Q When did you begin that position?

A Again, | did not review ny resune before
com ng here today, so |I'm sonewhat fuzzy. | was up

in the senior for a long period of tinme before |

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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noved to program manager

MR. JENKINS: You can estimate. Just don't
guess.

THE WTNESS: kay, yes, because | don't have

that in front of ne.

Q BY M5. SPALETTA: That is okay.

A | was a senior for in excess of ten years.

Q What were your job responsibilities as a senior
engi neer ?

A | was a senior specialist in the Hearings
Program for eight years approximately. | was al so

senior supervisory in the permtting functions. And
that was, at |east, six years in that function,
overseeing a staff of four to five people with a
vari ety of background in engi neering or

envi ronnent al sci ence.

This was in the Division of Water Rights?
Yes.

What was your next position?

Progr am manager .

When did you becone a program manager ?

Sept enber 2014.

What program did you start to manage in 20147

Enf or cenent Program

O >» O » O » O >» O

What are your job responsibilities there?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A | currently have got five units under nme. M
traditional is four units under me, but | have a
dr ought - enhanced extra unit at the nonent.

So ny responsibilities are to oversee
conpl aints investigations, also to oversee our
drought-rel ated investigations, enforcenent actions
related to those; to eval uate whet her wat ersheds
shoul d have sufficient water supply to satisfy
demand, and different demand | evels for different
priorities of rights; and issue any and all rel ated
noti ces associated with any of those program areas.
Q |"d like to just get a list of the five units
that you are currently responsi ble for overseeing. Wat
are the five units?
A Units one through five. They don't have

di stinguished titles.

Q They don't?

A No.

Q What does unit one do?

A Let's see. Let ne categorize it in a nore
meani ngful fashion. | have one unit whose tasks are
solely related to conplaints. |'ve got two other

units whose tasks are a variety associated with both
t he drought issues and conpl aints.

|"ve got one unit that primarily does drought

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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I ssues but al so does conplaints in their additional
time. And one unit that solely -- the fifth unit is
solely related to the drought and it is a tenporary
unit. So it is solely related to drought

I nvestigations and enforcenent actions.

Q What is the definition of a "unit"?

A Aunit is four to five enployees from oursel ves.

And it can be conprised of engineers or environnental
scientists. | also have engi neering technicians,

Q So then with five units, how nany people are you
supervising in total ?

A The standard for ny four units of

supervi sion, those units generally have four staff

in each, plus the senior. So that is their standard
staffing. The fifth unit is somewhat different this
year because it is drought-related. And | have

eight staff that report to that particular senior.

Q Who is the senior for the drought unit, the
tenporary one?

A Kyl e Wool dri dge.

Q So with the four units that have approxi mately
four enployees and the fifth unit that has eight staff,
Is that 24 people that you are supervising?

A That's approximately right. Dd you count

the seniors in there?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Q | don't know. Maybe another five in there for
t he seniors?

A Yeah.

Q Whi ch of these units have been involved in the
West Side Irrigation District's enforcenent action?
A So that would be -- the Brian Coats unit is

i nvol ved, insofar as it is related to the nodeling

of supply and denmand, and any notices related to

that task. And then | also have a senior speciali st
that reports directly to ne, and he has been
assisting nme on this matter.

Q Who is that?

A Paul Wells. And then |I've had staff from

Vi ctor Vasquez's unit assisting also.

Q So three different units have been involved in

the West Side's -

A Paul Wells is not in a unit. He is an

i ndividual. But two units have been involved, plus the
i ndi vi dual .

Q Which unit is Victor Vasquez associated with?

A He's in a conplaints unit, generally

speaking. But all staff are tasked with assisting
during the drought with drought matters.
Q And which unit is Brian Coats associated with?

A He is primarily a nodeling unit. H's staff
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does other tasks also. But for this, |I've used him
for nodeling and for all of the information rel ated

to the water supply situation.

Q And Paul Wells, do | understand that he is not
affiliated with one of the units?

A That is correct. He reports directly to ne.

Q Is there anyone el se that has been involved with

the West Si de enforcenent action?

A As far as staff | supervise?

Q Correct.

A No.

Q Can you describe what your responsibilities have

been with respect to the West Side enforcenent action?
A Certainly. M responsibilities first were
Wth respect to the issue of the water supply
situation, and | ooking at the staff work products to
determ ne whether or not there is sufficient water
supply to satisfy water demands. So that was the
primary type of task.

And t he secondary type of task, which | was
i nvolved in, was that when staff advised ne that
persons had not ceased use, based on their review of
records, | determ ned whet her we shoul d proceed
forward with an enforcenent action.

Q So did you nake the determ nation as to whether
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to proceed forward with the West Side Irrigation
District's enforcenent action?

A Al'l of ny decisions are nmade in consultation

wi th John O Hagan, who is ny assistant deputy

di rector.

Q So is it fair to say that the decision to
proceed with the West Side enforcenent action was nade

jointly by you and John O Hagan?

A Yes, it is.

Q Was there anyone el se involved in that decision?
A No.

Q Ckay.

A

Under our Del egations of Authority, we have
to advise and informthe upper chain of command when
we take an action. However, that is just an advise
and informtype of issue. They do not direct us as
to what the contents of the action is or what types
of actions to take.

Q And that advise and informobligation relates to
t he decision to take an enforcenent action?

A That is correct. Any matters of controversy
nature is how the del egati on docunent reads. W
nmust advise and informon any matter of a
controversial nature.

Q Ckay. You divided your responsibilities into
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two subparts: one being the water supply, water

avai lability part; and the other being the determ nation

of whether to proceed with enforcenent.

| s that accurate?

A That's correct.

Q For the first part -- the water supply, water
avai lability work -- what exactly did you do?

A On that work, what the staff does for ne is

that they look at the water data as to what the
supplies are under full natural flow. And | believe
you al ready have declarations on the specifics of
that. | can go into specifics if you want on that.

So they evaluate the water supply situation
and then the demand situation for demand for water
full natural flow. And they will cone to ne with
reconmendat i ons based on what they are seeing, not
only fromthe records, but by |ooking at expected
rainfall events, what is actually going on in the
streans systens right then -- other types of
information |ike that based on all available
websites that we have been able to ascertain have
data related to water supply.

And then we will discuss and nake prelimnary
determ nati ons whether or not there is sufficient

supply for different classes of water rights. So |
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work with the staff with respect to those tasks.

Q And which staff did you work with?
A | worked wth Jeff Yeazell and Brian Coats.
Q So when M. Yeazell and Brian Coats brought this

information to you, was it your responsibility to nmake
t he decision as to whether there was sufficient water
available for different rights or was that a decision
t hat was nade by soneone el se?

A It is a conbination because while |I talked to
staff and we nmake our decision and our

recomendations, |I'malways in conference with ny
supervi sor, John O Hagan, with respect to these

I ssues because we want to nake sure that we

t horoughly vet all the aspects and especially that

we check all available records. W don't want to

have any omi ssions. So we always do a | ot of
conference regarding the issues.

Q So it sounds like M. Yeazell and M. Coats
woul d conpile information, and then they would provide
it to you, and you would review it in conjunction with
M. O Hagan to nake deci sions?

A That is correct. |If | didn't feel that there
was sufficient information, then | would not nove

the matter forward to M. O Hagan. But in any case,

where | felt there was sufficient information that

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

25



© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF KATHERI NE MROVWKA

it warranted consideration, then | would have a
conversation with M. O Hagan

Q Ckay. So with respect to how this decision

process went, did the decision about water availability

end with M. O Hagan or did it have to be el evated
before a final decision was nade?

A Under the Del egations of Authority docunent,
the letter that issues that says to people there
isn't enough water avail able under your priority of
right, it is signed by Tom Howard. So we provide to

M. Howard our reconmmendati on.

Q And then he either approves it or not?
A Correct.
Q How many times during 2015 did you provide M.

Howard with a recommendati on regardi ng water

avail ability?

A There were nultiple times. W provided M.

Howard with recomrendati ons with respect --

separately with respect to the post-1914 water

rights and pre-1914 water rights with respect to

di fferent watershed areas because the San Joaquin

wat er shed wat er supply situation was significantly

nore dire than the Sacranento R ver basin situation.
And so, we had to provide nultiple forecasts,

multiple tinmes where we said this situation, it does
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not look like a sufficient supply for this
particular class of rights. So there were nmultiple
times we infornmed him

Q So when you provided this information to M.
Howar d, how was that done? WAs it done verbally, by
emai |, by nenp? Wat was the process?

A W sent himan email wth the staff's
reconmendati on and usually a graphic to show him
what the data was show ng.

Q And t hen what woul d happen?

A And then he would tell us whether we should

proceed or not.

Q Was there ever an incident during 2015 where you

provided himwith information, and he told you he didn't

agree with it or did he agree wth each of your
recomendat i ons?
A Sonetines -- let me see. | want to correct
what | said. Sonetines we would al so provide him
with the proposed letter for himto | ook at that we
wi shed to mail out to the parties. | wanted to tel
you that that was al so anot her work product that we
provided to M. Howard. Since it would be under his
signature, he needed to reviewthe letter.

On your other question -- what was it, if you

could rem nd nme?
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Q Sure. You are explaining a process where you

provided M. Howard with a recommendation --

A Uh- huh.

Q -- a graphic and a proposal letter.

A Correct.

Q Now | ' m asking you i f M. Howard al ways accepted

your recommendations, or if there was sone back and
forth between M. Howard and you and M. O Hagan on
t hese issues.

A At times there would be back and forth
because M. Howard would want edits on a text of the
letter for his signature; or he would wish to know
how many persons woul d be affected by the proposed
determ nation. Just straight math, you know.

And he wanted to know -- part of our process
was that we would contact affected state agencies
and l et themknow that this action would affect
them W wanted to nake sure we'd done our
contacts. | believe there was one or two tines that
he rem nded us, you know, have you guys contacted
peopl e that would be affected. So al ong those
l'i nes.

Q Are you a nenber of the West Side Irrigation
District's Enforcenment Action Prosecution Teanf

A Yes.
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Q When did you becone a nenber of the Prosecution
Teanf?

A | becane a nenber at the tinme that we issued
the Cease and Desist Oder. Prior to that, | was

serving as program nmanager reviewing items. There
was not a Prosecution Teamuntil that item was

I ssued.

Q So the water availability determ nation work
that was done prior to the formati on of the Prosecution
Team do you understand that work was done as part of
the West Side enforcenent action or as part of a
different function?

A Wen we did the water availability, it was a
general program function where we were eval uating
the water supply situation to determne if there was
sufficient water for different classes of right

hol ders. So it was nore of a general action.

Q And then once that general action was taken

regarding water availability, was there any further nore

specific water availability analysis related to West
Side Irrigation District?

A No.

Q Was there any nore specific water availability
analysis related to Byron-Bethany Irrigation D strict?

A No.
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Q Wy not ?
A Because those general actions, for instance,
Wi th respect to West Side, we inforned parties with
post-1914 water rights in that watershed that there
was no water available for them These were nass
mai lings to all affected post-1914 rights hol ders.

The sane when we did Byron-Bethany is that
the pre-1914 right in their specific watershed, and
that action was issued to all parties with rights
bet ween 1903 and 1914.
Q For the West Side Irrigation District matter, is
it correct to say that the enforcenent action is based
on the fact that there was a finding by the State Board
of no water available for the version under Wst Side's
i cense?
A When we issued our water shortage
notification, that was a notice. That wasn't an
actionable item That was a notice to parties there
was no water available. The issue arose when
di version occurred and it was unauthorized diversion
because there is no water under the priorities of
right. So the issue arose when we would | ook at the
speci fics of whether or not Wst Side was diverting
and there was water for that diversion.

Q So I'mnot sure that answers the question
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specifically. Let's go ahead and | ook at the actual
West Side CDO. Maybe we can get a nore specific
guesti on.

W previously marked it as Exhibit 2. It should

be in your binder. Do you see that?

A Yes.

Q Do you agree that Exhibit 2 is the draft CDO for
West Side?

A Yes.

Q If we turn to page 6 of 7 of the draft CDO and

| ook at paragraph 35, it says, "This enforcenent action

is based on | ack of avail able water supply under the

priority of the right." Do you see that?

A Yes, | do.

Q Did you draft this notice?

A Yeah. The staff drafted and | revi ewed.

Q Who drafted it?

A I"'mtrying to recall because sone of these

were drafted by our attorneys and sone were drafted

by staff in conjunction with the attorneys.

Q Who finally approved it before it went out?

A It is under John O Hagan's si gnat ure.

Q Did you approve it before it went to John?

A Yes.

Q So the question | have is for this, reading in
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par agraph 35, that says, "This enforcenent action is
based on | ack of avail able water supply under the
priority of the right."

A Uh- huh.

Q Who nade the determnation that there was a | ack
of available water supply under the West Side priority
of right?

MR JENKINS: |'mgoing to object to vagueness

as to what you nean by finding, but that is just for the

record.
Q BY M5. SPALETTA: Let's clarify that because |
want to nmake sure that we are all on the sanme page.

On page 1 of the Draft Cease and Desist Order,
ri ght above paragraph 1 it says, "The State Board, or
Its del egee, finds that..."

Do you see that?
A Yes.
Q Do you understand that these nunbered paragraphs
in the CDO reflect the factual or |egal findings of the

State Board or its del egee that support the enforcenent

action?
A Yes.
Q Ckay. So then turning back to page 6, paragraph

35. The question was: Who made the determ nation that

there was a | ack of water supply avail abl e under West

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

32




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

Side's priority of right?

A That task was done when we did the eval uation
under our water supply and demand eval uation, so the
gener al nodel .

Q So that woul d have been whatever the general
nodel i ng was that supported the notice that went out on
what date? Do you renenber? Was it May 1st?

MR. JENKINS: The question is do you renenber
what date the notice went out.

THE WTNESS: Yes. And | have to refresh ny
menory. | believe that's approximately correct.

MR TAURI Al NEN: |'m suggesting that you refresh
your menory by | ooking at paragraph 18 of the Cease and
Desi st Order draft.

THE WTNESS: Right. It does state May 1st.

Q BY MS. SPALETTA: kay. So what supply was
anal yzed to nake the determnation that there was a | ack

of available water supply under West Side's water right?

A We evaluated full natural flow, which is the
uni npaired flows. It does not include water
inported to the watershed. It does not include the

reservoir rel eases because that is not full natura
flow.
So we evaluated for nultiple gauge stations

the full natural flowin order to make our
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assessnent of the supply situation. And then for
Delta users, that there were other factors

consi dered, such as return fl ow.

Q Who nade the decision to evaluate only those two

sources of supply?

A Qur evaluations -- we decided to use full
natural flow based on sound engi neering principles.
W wanted to ensure that all avail abl e sources of
supply were taken into consideration; that we

basi cally parsed out all avail able supply to water

users based on their priority dates.

M5. SPALETTA: Could | have the court reporter

read back ny question, please?

(Wher eupon, the record was read.)

Q BY M5. SPALETTA: Could you answer that question

first, please?

A Who nade the decision to use these sources of
suppl y?

Q Correct.

A | don't know that because | was enployed in

this program starting Septenber 2014, | guess it
was. It has been a full year now. And they were
al ready nodeling at that point. They had been
nodel i ng t hroughout 2014.

And so | don't know who first nade the
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decision to use full natural flow. But it was the
techni que that they were using at the tine that |

gai ned this position.

Q Did you ever provide any comments or i nput
towards that decision?

A No, because | wasn't in that program function
at the tinme the decision was nade.

Q Were you part of the discussion regarding a
decision to include the Delta return flows?

A | believe I was.

Q And can you tell ne about that discussion and
how t he deci si on was nmade?

A Yes. W have participated in nultiple

st akehol der outreach neetings throughout this year
to make sure that we had the best avail able
information for the water supply situation.

And one of the comments that we received was
with respect to the return flow Parties felt that
we shoul d include sone return flows in this
di scussion. And we were able to identify a
publ i shed docunent, a witten docunent, from another
agency that infornmed us of what woul d be applicable
return fl ows.

Q Whi ch docunent was t hat?

A | don't have the specific title off the tip
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of ny tongue.

Q Do you renenber the date of the docunent?

A | believe it was a Departnent of Water
Resources publication that talked to the issue.

Q Do you renenber whether it was recent or
sonet hi ng that was published a |long tinme ago?

A | am uncertain whether it was the 1977
drought report or whether it was another report. |
think the '77 drought report m ght have been that
source. But we were provided anot her docunent at

one of our outreach sessions that spoke to issues

such as this, and | just don't recall its title
of f hand.
Q | found one in the Public Records Act request

that was a July 1956 DWR Report No. 4 entitl ed,
"I nvestigation of the Sacranento/ San Joaquin Delta,
Quantity and Quality of Water Supply to and Drai ned From
the Delta Low ands."
Does that sound famliar?
A And it does sound famliar. And | believe
t hat docunent was the one that was provided at
outreach to us.
Q Correct. Do you know, as you sit here today,
whet her the return flow information was taken fromthe

July 1956 report or fromthe 1977 report?
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A | believe the return flowinformation is only
avai |l able in one of those two docunents. | believe
It is the docunent in your hand.

Q Did you actually look that information up and
make that recommendati on or was that soneone el se?
A Once we were provided with the information,
then we reviewed it and decided to proceed forward.

| supported noving forward with including it in our
nodel i ng efforts.

Q You' ve used the term"we" a couple of tinmes now.
W is "we"?

A | talk alot to ny staff, to Brian Coats and
Jeff Yeazell, regarding the nodeling and maki ng sure
that we are all on the sane wave | ength, what goes

i n the nodeling.

Q When you used the word "we" today, should I
assunme it is you, Brian Coats and Jeff Yeazell?

A Most frequently at that tinme, it was al so

John O Hagan. On the determnation to add return

flows, |I consulted with M. O Hagan and received his
approval .
Q Was there any consultation with the Delta

st akehol der interests about that decision, the specifics
of the 40-percent return flow?

A They nmentioned the quantity of return flow
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and provided general information during the outreach
neeting, so we had that conversation.
Q But the decision to actually nmake it 40 percent,
was t hat decision sonething that was di scussed with the
Del ta st akehol ders?
A | amuncertain if others had a conversation
with Delta stakeholders. | only had the
conversation at the outreach neeting.
Q So what type of water right does West Side
Irrigation District have?
A It has a licensed water right, so it is a
post-1914 appropriative right.
Q And what type of water can a post-1914
appropriator take?
A They can take water which is present in the
streamthat is based on natural flows, abandoned
flows and return fl ows.
Q And what are the different categories of natura
flows that are available -- strike that. Let's start a
little nore broad.

VWhat is the stream systemthat is present at
West Side's point of diversion?
A A d River.
Q VWhat are the sources of natural flow avail able

in Add Rver at the West Side point of diversion?
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A At the West Side point of diversion, you
woul d have whatever flows have been abandoned to the
stream by upstream di verters. You would have the
natural flow associated with rainfall events. Any
ki nd of accretions that have occurred upstream of
that |location. You would have any return flows at

the end of the upstreamdistrict.

Q kay. So for each of those things that you just

descri bed, what effort was nade to eval uate that source

of supply at the West Side point of diversionin Ad

Ri ver?
A When we | ooked in our global-type watershed
eval uation, we evaluated the flows -- the ful

natural flows at upstream | ocations that were
provided. The gauge data is at specific gauges.
And we eval uated demands on the watershed basis --
because of the fact that water right priorities --
where they lie in a watershed is not consistent.

You can have in any one |ocation in a
wat er shed both junior and senior right holders. And
so we have to |l ook at the seniority systemin an old
wat er shed-type picture due to the fact that it is so
I nterwoven where your senior and junior right
hol ders sit, their physical |ocations.

Q Let's breakdown your prior answer. \Wat was
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done to evaluate the available rainfall-sourced natura
flow at the West Side point of diversion?

A So there what we did was we took the gl obal

pi cture and we eval uat ed whet her, throughout the
wat er shed, there was sufficient water to serve
post-1914 water rights and determ ne, at the date we

i ssued our notification, that there wasn't

sufficient water for any of the post-1914 water

rights.

Q So what was the source of data used to eval uate

the rainfall force?

A We used the Departnent of WAater Resources
dat a.
Q And then you al so nentioned earlier -- just

backi ng up. The Departnent of Water Resources data is

the full natural flow data?

A Yes.

Q You al so nentioned accretions to the channel ?
A Yes.

Q What was done to evaluate the accretions to the
channel ?

A We | ooked at the return flow issue because

that is water comng in. As to groundwater
accretion, there are no published reports which we

could use for that data that we were able to
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identify. So we were not able to eval uate that
I Ssue.

During the outreach neeting, we were told by
one party that he felt that there wasn't as nuch of
t he groundwat er accretion today due to the
signi fi cant nunber of groundwater diverters that
exi st today.

Q Who was that?
A | don't recall. | see his face but | can't

recall the nanme of f hand.

Q Do you know who he was affiliated with?
A Not offhand, no. [I'msorry.
Q Who was in charge of | ooking for the published

reports about groundwater accretions?

A Brian Coats. And he would have |ikely asked
his staff to research it, but |I don't know for sure.
Q Now, you said one of the other sources of flow

avai |l able to West Side woul d have been abandoned fl ows?

A If there had been abandoned fl ows upstream
Q And what woul d that include?
A If airrigator had used water and then had

water that exited their canal systemas tail water
and reentered the stream systemand it was outside
the district bounds, it nmay have been abandoned.

Q And what effort was nade to conpute the
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abandoned fl ows avail able at West Side point of
di versi on?
A We eval uat ed whet her there were provocations

t hat spoke to the issue.

Q Who is "we"?
A That woul d be Brian Coats and Jeff Yeazell.
Q And what was the feedback you got back fromthem

as to what they found?

A W were not able to identify much by way of
publ i cati ons.

Q Did you seek that information fromthe

st akehol ders in the area?

A | believe at the outreach we said to pl ease
give us any information that you have to help us
wth this effort on the nodel.

Q When you are tal ki ng about the outreach, what
t hat ?

A We had an outreach session for the San
Joaquin R ver and a separate one for the Sacranento
Ri ver prior to issuing water shortage notifications
where we invited some of the persons that have

| arger rights or agents that deal with water right
hol ders to seek their feedback.

Q When was the outreach session for the San

Joaqui n R ver stakehol ders?

'S
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A It was within a two to three-week w ndow of

I ssuing the water shortage notifications.

Q So two to three weeks before the water

avai lability notice was sent out, you invited these
people to the State Board for a neeting?

A Uh- huh.

Q And did you provide those people with the
det ai | ed spreadsheets prior to the neeting?

A W provided themw th the graphics that
depicted the water supply situation

Q Did you provide themw th any kind of a witten
summary of how the supply and demand were conputed in
t he spreadsheets?

A We had several handouts for them | don't
recall the specifics of all the handouts.

Q But you did not provide the detail ed spreadsheet
prior to this stakehol der neeting?

A If you are referring to the spreadsheet which
has all of the water right holders on it, no.

Q Al'l right. And for the Sacranmento outreach,
when was that hel d?

A Again, roughly two to three weeks prior to

I ssui ng water shortage notifications.

Q And again, were the Sacranento stakehol ders

provided with the detailed spreadsheet or were they just
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provi ded wth the graphics?
A They were provided with the graphics and |

bel i eve maybe sone additional information.

Q What additional information?
A | don't recall.
Q VWhich water availability analysis -- the San

Joaquin R ver analysis or the Sacranmento River analysis
-- was used to determne water availability for West

Si de?

A West Side is on the San Joaqui n si de.
Q So the San Joaquin River?
A It is on AOd River whichis a tributary of

San Joaqui n.
Q VWi ch one of the water availability anal yses was

used to determ ne |lack of water availability for West

Si de?

A It would be the San Joaqui n.

Q The San Joaqui n wat er shed?

A Yes.

Q So | ooking again at the draft CDO, can you point

me to the paragraph that says that the San Joaquin River
avai lability analysis was used for West Side?

A So item1l7 -- and I'msorry because the Ad
River, the location of West Side is nore Delta so --

San Joaquin Delta.
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Q Whi ch water availability anal yses was used to
support the determ nation of unavailability for West

Si de?

A The one identified in paragraph 17.

Q Which is the Sacranento --

A -- San Joaqui n Delta.

Q The Sacranment o/ San Joaquin Delta anal ysis?
A Yes.

And the Sacranento River outreach neeting was

held two to three weeks before that notice cane out on

May 1st?
A That's ny recoll ection.
Q Was West Side invited to participate in that

outreach neeting?

| do not know of f hand.

How about BBI D?

| did not issue those invitations.
Who di d?

John O Hagan di d.

And who nade t he deci sion about who to invite?

> O » O >» O >

| think that a nunber of us conferred to try
to make sure that we invited a nunber of parties
that had significant interests in the water
availability anal ysis.

Q WAs there any di scussion about inviting West
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Si de?

A | do not recall.

Q How about inviting BBID?

A | don't renenber.

Q And for the Delta agencies, were they invited to

t he Sacranento outreach neeting?

A Because the Delta issue is conplex, |'mnot
sure. | thought they were invited. | just don't
recall if they were invited to both or only one.

Q kay. Going back to your list of the different

sources of supply that were used to prepare the water
availability determ nation that served as the basis for
the West Side enforcenent action, you nentioned
abandoned flows. And you gave ne an exanple a few
m nut es ago of someone having tailwater that they
abandoned out of their service area.

Are there any other exanpl es of abandoned fl ow?
A Sone parties mght say water that is bypassed
under our right or require fisheries bypass had been
abandoned after it served its purpose.
Q Is that sonething that the State Board
considered in | ooking at the abandoned flows avail abl e
in dd Rver?
A Not to ny know edge.
Q Do you know why not ?
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A Because the fishery flows were not parsed out
as separate fromthe full natural flows when we did
our evaluation. Although parties under specific
rights have to bypass or may have to bypass, we
didn't parse that out and hold that water separate.
W viewed that as part of the entirety of the water

supply available for the senior right hol ders.

Q So let's separate that out because there are two

different kinds of fish flows. There are the kind that

are bypassed natural flow required for fish flow
pur pose, and then there are also affirmative rel eases

fromstorage that are required for fish flow purpose,

correct?

A Yes.

Q Are there any other kinds of fish flows?

A Not to nmy knowl edge, only rel ease or bypass.
Q So | think what you've just described to nme is

how you treated the bypassed natural flow fish flow,
correct?

A Correct. They were part of the overall water
supply viewed as avail able for appropriation.

Q Now |l et's talk about the other kind of fish
flow, the kind that is mandated to be rel eased from
storage. How were those treated?

M5. MORRIS: Objection. Calls for a |egal
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opi ni on.
Q BY M5. SPALETTA: |'mnot asking for you to give
a legal opinion. | really just want to know factually

how you treated any water that was rel eased from storage
for fish flow purposes as part of the water availability
anal ysi s.

A Because the water availability analysis is

based on full natural flow, it does not take into

consi deration reservoir operation.

Q Wiy was that excluded?

A Because it is not part of the full natural

fl ow.

Q Wiy was there a decision nmade to not include it

in your water availability analysis?

A Because what we considered in the analysis
itself was the quantities available at that tine
period as full natural flow. W just considered

t hose fl ows.

Q Let me ask the question a little differently.
You indicated that abandoned fl ows woul d be avail abl e
under West Side's appropriative right. WAs there any
di scussi on about whether there were any abandoned fish
flows that had been rel eased from storage that shoul d be
accounted for in that analysis?

A We di scussed the issue -- | discussed the
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issue with ny staff, Brian and Jeff. And then when
we | ooked at it, we realized that that was water
stored in a different season. It wasn't part of
full natural flow And so, it was not taken into
consi derati on when we are determ ni ng how nuch
natural flow is available for diverters.

Q | think you already testified today that an
appropriative diverter is not limted to diverting
natural flow, correct?

A Yes, | did.

Q So if they are not |imted, what was the
rationale for not | ooking at other sources of flow,

besi des natural flow?

A That -- just a nonent.
Q Take your tinme. Take your tine.
A | have to think.

MR. JENKINS: Can you answer the question?
M5. MORRIS: Could you reread the question?
sorry. | forgot what the pendi ng question was.

(Wher eupon, the record was read.)

THE WTNESS: Right. And so when we are | ooking

at issues like a reservoir operator that is neeting
specific fishery requirenents at specific |ocations,

that water is not yet abandoned. It is neeting a

requi rement of the State Water Board Order, things of
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that nature. And while it is fulfilling that function
it is not abandoned. So, therefore, not considered, as
far as full natural flow available.

Q BY M5. SPALETTA. Has the State Board determn ned
when the fish flow rel eases are abandoned?

M5. MORRIS: Objection. Calls for a |egal

opi ni on.
Q BY MS. SPALETTA: Do you understand the
question? | think you just described to ne that your

rationale for not including the fish flows released from
storage is that you and your staff did not consider them
to be abandoned.

A | said whilst they were fulfilling the

requi rements of a State Water Board order or edict, they
are not abandoned.

Q Did you, or the other people you worked with,

| ook at when those flows had stopped fulfilling those
requi rements?

A Because our evaluation of natural flow -- our

full natural flow was up higher in the watershed to
determ ne what was com ng through the system we did

not | ook at that issue, insofar as if it were down

very lowin the Delta. W were determ ning up

hi gher in a |l ocation series, you know, what is

avai | abl e supply to nove down through the system
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Q Let ne give you an exanple just to nake sure
that we are all on the sane page. |f the Bureau of
Recl amation was rel easing 100 CSF from New Mel ones to

neet the dissolved oxygen standard at Ri pon, did your

water availability analysis address at all that 100 CSF

after it passed the R pon neasuring point?

A When we were doi ng our eval uation, we al ways
| ooked -- not just at full natural flow but what was
the real-life situation going on at various stream

gauges t hroughout the watersheds. So we al ways
| ooked to see what was happeni ng at those gauges
prior to making our decisions on the water

availability situation.

Q Who | ooked at the gauges?

A Bri an Coats.

Q And what gauges did he | ook at?

A He woul d | ook at various gauges through the

different watersheds to see how the stream responses
were, what was going on. Especially as we had storm
events and things like that, we wanted to see --
were we seeing streamresponses at the gauges. So
what was happening in terns of these stream
responses. So it depended on which watershed, what

gauges we were review ng there.

Q So what gauges were reviewed relevant to the Ad
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Ri ver diversion |ocation for West Side?

A Again, Brian did that work for ne. | do know
t hat he | ooked at Mdssdale. | don't know the others.
Q And how was that information used?

A That was used to give us a real-tinme snapshot
as to what was going on for stream responses.

Q Did any of your water availability graphs depi ct
what you were seeing in the real-tinme gauge data?
natural flow is based on

A | nsofar as full

gauge data, yes.

Q | thought you just testified that --
A It has been -- full natural flowis gauge
data that has been uninpaired. It is not -- it is

gauge data but

It has been uninpaired by the

Departnent of Water

Resources to take out the

i nfl uence of

reservoir operations,

and things |ike

that, to determ ne what woul d have been there under
natural conditions but it is still gauge data.
Q Maybe we are tal king about two different kinds

of gauge dat a.

The gauge at Mbssdal e,

I s that designed

to look at uninpaired full natural flow?

A No. It just sinply reads what it sees as

stream fl ows.

Q And so are you telling ne that in addition to

the full natural flow gauge data, that sonmeone on your
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staff, probably Brian Coats, also | ooked at other gauge

data that neasures sonething other than full natura
fl ow?
A He would | ook at it because we wanted to
al ways be aware of what was going on in the
wat er sheds.
Q So whi ch gauges did --

(Brief interruption.)

MR JENKINS: Sorry.
Q BY MS. SPALETTA: Wi ch gauges did M. Coats
| ook at that were relevant to sonething other than ful
natural flow?
A He woul d | ook at nultiple gauges in different
wat er sheds, dependi ng on what watershed we were

eval uating there.

Q Is there any record of that?
A No, not that |'m aware of.
Q W marked a couple of different exhibits

previously related to the water availability anal ysis.
And there is one identified as Exhibit 10, the 2015
Sacranmento R ver Basin Supply and Denand.

That is the analysis that | believe you

previously testified was used to support the Wst Side

notice of unavailability on May 1st. \Were is the gauge

data that we have been di scussing depicted on
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Exhi bit 107
A If you | ook at the notes, it tal ks about
whi ch CDEC, which is which stations it used, for

gauging daily full natural flow.

Q So those are the full natural flow gauges.
A Uh- huh.
Q What are the other gauges that you have not been

able to identify here, other than Mossdal e?

A What we | ooked at, at other gauges, was to
ascertain streamresponse. It was for our know edge
of that.

Q How did it influence, for exanple, the May 1st

notice of unavailability?

A The notice of unavailability is based on this
graphic. And what we always did, though, was we

wanted to see what streans | ooked |ike throughout

the regions for our own informtion.

Q So am | understanding correctly, then, the graph
that we are | ooking at as Exhibit 10 was the basis for

the May 1st unavailability notice that West Side

recei ved?
A | would presune this is the correct one, yes.
Q But Exhibit 10 does not include any of the data

t hat was gathered fromthe review of the gauge station

in the rivers that you've just described?
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A That was not the basis for our findings that
there was insufficient supply.

Q Has anyone gone back now after the fact and

| ooked at the gauge data -- for exanple, from Mossdal e
or fromother places in Od River -- to determne if
there was potentially a different anmount of water
avai |l able for West Side to divert under its
appropriative right?

A Can you repeat that, please?

M5. SPALETTA: Whuld you read back the question?

(Wher eupon, the record was read.)

THE WTNESS: Qur reviews of |ocal gauge
I nformation occurred prior to determning if it was
appropriate to issue a finding that there was | ack of
suppl y.

It would al so occur as we determ ne whether to
tell people there is now water available for them So
we do themin two ways. But | don't recall whether or
not we did one, did a review of the | ocal gauge data,
until we were interested in determning if there's water
now avail abl e to appropriate.

Q BY M5. SPALETTA: Has there been any review of
| ocal gauge data specific to determ ning the anount of
wat er available for West Side Irrigation District?

A | don't know what M. Coats -- the nost
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recent time he did that. | know he has done it
recently because of the issue of releasing from--
telling people there is water now avail abl e.

don't know how many tinmes he did it in the interim
Q Did M. Coats conduct any such reviews specific
to West Side's point of diversion?

A W woul d have done the evaluation specific to
what the gauge data shows, and then | ooked at right
hol ders in order of priority.

Q So ny question is really nore yes or no. Has
M. Coats done a specific water availability

determ nation revi ew of gauge data for Wst Side
Irrigation District?

A Al'l of our work has been based on categories
of rights, such as post-1914, how far could supplies
stretch. 1In sone cases, you know, it mght be 1927

priority but they have been done in that kind of

cont ext .
Q So there hasn't been one specific to West Side?
A It's done based on order of priority within

the priority system

Q | believe the West Side water right has a

priority right of 1916. Has there been an anal ysis done

specific to the 1916 priority date?

A We woul d have evaluated if there was wat er
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supply for 1916 as we did the total review based --
because all of our reviews considered what year is the
hi ghest priority that can be served or the | owest
priority that can be served on avail abl e supply.

M5. SPALETTA: Let's take a five-mnute break.
We have been goi ng for about an hour.

(Wher eupon, a recess was then taken.)
Q BY M5. SPALETTA: W are back on the record
after a short break. | want to ask you sone questions
regarding the draft CDO which is Exhibit 2.

| believe you testified earlier that it was John
O Hagan who finally approved this docunent.
A Yes.
Q And you approved it prior to it having been sent

to him is that correct?

A Correct.

Q Who drafted it?

A | believe this one was primarily drafted by

my counsel .

Q Is that M. Tauriai nen?

A Uh- huh.

Q Is that a "yes"?

A Yes.

Q So in the deposition, it is very inportant that
we have a "yes" or a "no" as opposed to an "uh-huh"
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because sonetinmes that cones across poorly on the
transcript. So the answer is yes.

The findings that are included in the draft CDO
findings one through 35, what is the process that
occurred to reach each of these findings?

A I"mafraid | don't understand.
Q Well, | understand M. Tauriainen drafted this,
but was he provided with sone information to suggest
that you and your staff, or M. O Hagan and soneone
el se, had reviewed information and nade certain findings
or did M. Tauriainen make those findings for the
pur pose of the draft? How did that work?
A On. Staff had reviewed informati on on water
diversions. And | believe on this particul ar case,
the Waternmaster's office inspected it and advi sed us
t hat di versions were occurring.
Q Are there sonme investigative reports or nmenos
that were used as a foundation for the draft CDO?
A | believe the Waternmaster's staff prepared
such docunent .
Q Okay. | think we have that, so |I'll pass it
down to you. | have a June 18th, 2015 neno that we wl|
mark as our next exhibit in order.

(Wher eupon, Exhibit No. 38 was

marked for identification.)
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MR. JENKINS: Do you want her to look at it?

M5. SPALETTA: Yes, please.
Q |'"ve marked as Exhibit 38 a June 18th, 2015 neno
fromJohn Collins, a staff environnental scientist from
the Ofice of the Delta Waternmaster. |s this the neno
you were referring to fromthe Watermaster's office?
A Yes.
Q Vere there any other nmenos or investigations
that were witten up to support the draft CDO?
A The only docunentations for support for the
field investigations were fromthe Watermaster's
Ofice. | did not ask ny staff to conduct
I nvestigati ons separate fromthat.
Q So the information that is contained in the
June 18th, 2015 meno, is that the only information that
was available to you regarding the diversions by West
Side or was there other information that you gat hered?
A | believe that West Side had submtted

information to us in regards to our I|nformational

Or der .
Q Anyt hi ng el se?
A | stand corrected. | don't think it was in

regards to our Informational Order but in response
to our unavailability notice.

Q The | ast paragraph of the June 18, 2015 neno
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that we have nmarked as [Exhi bit 38 states, "In question
iIs whether WSI D has the right to redistribute tailwater

to other custoners under the notice of April 23rd,

2015. "
Do you see that?
A l'"'msorry. Were are you?
Q The | ast sentence of |[Exhibit 38.
A kay. \What was your question again?
Q | asked if you sawit.
A Thank you. Yes.
Q Do you understand what it neans?
A | can guess what it neans.
Q | don't want you to guess. D d you have any
di scussions with M. Collins about his neno?
A Not with respect to that sentence.
Q Do you know why he was interested in the

April 23rd notice?

A | woul d have to specul ate.

Q This nmeno deals with West Side Irrigation
recapturing tailwater, correct?

A " msorry.

Q Take a mnute to review the neno, and then ['I|
ask you sone questions about it.

A "Wt ness reading.)

Q Are you ready?
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A Yes.

Q So the third paragraph of the nenop di scusses a

conversation that M. Collins had with the operator,

Rick Martinez, where M. Martinez stated that the punps

were capturing tailwater runoff fromthe Bethany drain

at an estimated rate of eight cubic feet per second.
Do you see that?

A Yes, | do.

Q Was that one of the reasons why this enforcenent

action was brought?

A This enforcenent action was brought because

West Side was diverting.

Q So M. Collins obtained infornmation that Wst

Side was diverting tailwater fromthe Bethany drain.

How di d you and your staff treat the punping of

tailwater fromthe Bethany drain?

A No different than other flows which are

conprised of a mx of sources. The Bethany drain

wat er cones fromnultiple upstreamdistricts, in

addition to the Cty of Tracy.

Q Did you treat the Bethany drain water as having

been abandoned by West Side?

A It is water fromnultiple sources.

Q But that wasn't ny question. D d you treat the

Bet hany drain water as having been abandoned by West
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Si de?

A It is my understanding that only a portion of
Bet hany drain water conmes from Wst Side | ands.

Q Where do you understand the water in the Bethany
drain to cone fron?

A Fromnul ti ple sources. At one tine including
canneries and things of that nature, but it cones
fromat |least two upstreamdistricts and al so the

Cty of Tracy, in addition to waters from West Si de.

Q And what is that understandi ng based on?

A It is based on eval uation of various

docunments that |'ve | ooked at recently.

Q What docunents?

A The licensing reports, the inspection reports
that are in the file for Wst Side.

Q "' mgoing to ask some very basic questions about
the Bethany drain. Do you know where the Bethany drain
is |ocated?

A Yes.

Q Is it located within West Side Irrigation
District's boundaries?

A If you are tal king about district boundaries
versus |icensed place of use boundaries, those are
different. Wich are you tal king about?

Q Let's talk about |icensed place of use.
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A It is -- a portion of it is within the

i censed pl ace of use.

Q And what about the district boundaries?
A Less of it is within the district boundari es.
Q And the water that goes into the Bethany drain,

while the water is flowng in the drain within Wst
Side's boundaries, do you understand that water to be
under the control of West Side?

A "' muncertain of whether you nean district

boundari es or licensed place of use boundari es.

Q Di strict boundari es.
A What was the question again?
Q VWiile water is flowng in the Bethany drain

within West Side's district boundaries, do you
understand that water to be wwthin the control of West
Si de?

M5. MORRIS: (bjection. Calls for |egal
concl usi on.
Q BY M5. SPALETTA: You can answer.
A It's ny understanding that water within the
district boundaries, it is not yet abandoned.
Q So who has control of it while it is in the
di strict boundaries?

A | woul d presune the district.

Q So is it your understanding that West Side could
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take that water out of the Bethany drain and use it

while the water is within the district's boundaries?
A That is nmy understandi ng.

Q And woul d they need a separate appropriative

permt to do that, based on your understandi ng?

A Not while it had not yet left the district's
boundary.
Q This sumrer, 2015, did the water in the Bethany

drain | eave the district's boundari es?

A Yes.
Q When did that occur?
A It occurs -- there is multiple sources in the

drain that were never within the district's
boundaries that flow fromother parties into the
drains, such as the Gty of Tracy. And then there
is waters fromthe district's boundaries that then
subsequently left district's boundaries.

Q When did the water | eave the district's
boundari es?

A Once it exited the boundari es.

Q Let's mark as an exhibit a map. Let ne first

ask a foundational question. D d you and your staff map

the district's boundary and the | ocation of Bethany
drai n?

A There are maps already in the water right
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file.

Q Do those maps in the water right file show the
Bet hany drain and the district's boundaries?

A The |icensing maps show the | ocation of the
drain, sone of the material fromthe inspections
associated with licensing tasks. And there is also
submttal fromthe district in there that shows the

| ands that are considered to be in the boundary and

t hose which are not. So there are two types of

submttals -- two types of maps in that file.
M5. SPALETTA: |'mgoing to pass down a map
that we will mark as our next exhibit in order.

(Wher eupon, [Exhibit No. 39 was
mar ked for identification.)
Q BY M5. SPALETTA: W have marked as Exhibit 39 a
map prepared by engineers to show the West Side
Irrigation District intake facilities.

"Il give you a mnute to |ook at the map. And
then | would like to ask you if you think it accurately
depicts the West Side boundary and the intake
facilities.

A The map only shows a portion of the
district's boundary.
Q Do you believe the portion that is shown

accurately depicts the district's boundaries?
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A | woul d have to conpare it to a map that |'m
nmore famliar with to state.

Q So I'"'mgoing to ask you for the purposes of our
deposition today, that you assune that it does. Do you
see that the approximate district boundary as the

bl ack-dashed |ine? Do you see that?

A | see it as depicted on the map.

Q Do you al so see the Bethany drain as the

bl ue- dashed | i ne?

A | do see that.

Q Does that | ook |ike the location of the Bethany

drain that you are famliar wth?

A Roughl y.

Q So this map depicts the Bethany drain enptying
into the West Side intake channel. Do you see that?
A | do see that.

Q And it looks like it enpties into the intake

channel right at the boundary of the district boundary.
Do you see that?

A | see that on that draw ng.

Q Ckay. So ny question is whether your
understanding is that the water fromthe Bethany drain
ever |eft the district boundary during the summer of
2015.

A And woul d you repeat, please.
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Q My question is did the water in the Bethany
drain ever |leave the West Side Irrigation District's

boundary during the sunmer of 20157

A It is shown on the map as | eaving the
boundary.

Q How so0?

A There is a portion where it is show ng

outside of the district boundary on this map that
you handed ne.

Q Can you hold the map up and show ne with your
finger what you are pointing to?

A Here (indicating.)

Q So you are pointing to the section of the

Bet hany drain that goes out of the boundary and cones

back into the boundary before the drain enpties into the

I nt ake canal ?

A Yes.

Q So do you see the section of the drain right
before it enpties into the intake canal ?

A Yes.

Q For the water that was in that drain within the
West Side boundary, right before it enters into the

I ntake canal, is it your understanding that West Side
had the ability to use the water in that drain this

sunmer ?
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A Unfortunately, the nmap which you' ve presented
Is only a portion of the drain area. And w thout
reviem ng a map that shows a nore conplete picture,

| would not be confortable answering that.

Q Vell, let's take a step back then. \What exactly
was the action that West Side took with respect to the
Bet hany drain water that fornmed the foundation of the
enf orcenent action?

A The foundation of the enforcenment action was
related to the water supply situation based on the

wat er supply nodel i ng.

Q Did the water supply nodeling include the

Bet hany drain water as a source of supply?

A No, it did not.

Q So | ooki ng at paragraph 28 of Exhibit 2. 'l

give you a mnute to ook at that. Do you know who owns

t he Bet hany drain?
A No.
Q Wuld it have mattered for the purposes of the

enf orcenent action?

A No. | would have | ooked at district
boundari es.
Q The first sentence of paragraph 28 says, "The

district Bethany drain is located on O d R ver upstream

fromthe district's punping station."
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Do you see that phrase?

A Yes, | do.
Q Is the drain actually located on O d River?
A As | said earlier, 1'd have to conpare this

map to maps that I'mnore famliar with to nmake that
st at enent.
Q So as you sit here today, you do not know

whet her the drain is |located on Od R ver?

A It is ny understanding the drain discharged
to Ad River.
Q Do you understand that the West Side Irrigation

District's intake canal is part of Od River or is not
part of Ad River?

A The intake canal is a mannade facility.

Q Does the State Water Resources Control Board
consider the West Side intake canal to be part of Ad
Ri ver or not?

A | do not know.

Q If the district's Bethany drain is not | ocated
on Od Rver but is only located on the intake canal,
does that nmake a difference for the purposes of the

enf orcenent action?

A | don't believe so.
Q Why not ?
A Because there are many water rights that have
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been issued throughout the state on channelized
sources, and that has not been an indicative factor
on whether or not the water is subject to
appropriation.

Q Are there any other water rights that divert

fromthe West Side i ntake canal besides West Side?

A ["ve not reviewed to check on that.

Q So the next phrase of paragraph 28 in Exhibit 2
says, "... such that the district is not directly
recapturing the tailwater.” Do you see that?

A Yes.

Q How was that relevant to the enforcenent action?
A It is relevant insofar as determ ni ng whet her

di versions were occurring fromwater sources subject

to the permtting jurisdiction of the State Water

Boar d.

Q Do you consider the West Side intake canal to be
a water source specific to the jurisdiction of the State
Wat er Resources Control Board?

A Certainly it is covered under an

appropriative right, insofar as it is part of the
license facilities here.

Q I"mnot asking you if the facilities are part of
the right. I'masking if the water in the intake canal

IS subject to the appropriative authority.
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A Insofar as it is water subject to
appropriation, yes.
Q So if the district had been directly recapturing
the tailwater out of the Bethany drain, as opposed to
letting the tailwater go into the intake channel and
t hen punping it back out, would that have nade a
di fference?
A It is a mtter of whether it involves the
district or district water sources. So, that does
matter.
Q Has the State Board nade a determ nation that
West Side did not have a right to utilize all of the
water that was in the Bethany drain?
A l"msorry. Can you repeat?
Q Has the State Board nade a determ nation that
West Side did not have a right to use all of the water
that was within the Bethany drain?

MR. JENKINS: 1'mgoing to object. Vague as to
the State Board. Do you nean the Prosecution Teanf?
Q BY M5. SPALETTA: | wll anend the question to
ask as of the Prosecution Team
A Ckay.

MR. JENKINS: Al right.

THE WTNESS: |'msorry. What was the question?
Q BY M5. SPALETTA: Has the Prosecution Team nade
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a determnation that West Side was not allowed to use
all of the water that was within the Bethany drain

during the sunmer of 20157

A Yes.

Q And where is that determnation noted in the
draft CDO?

A It is initem 28.

Q Can you point ne to the sentence?

A Yes. "Although the district may reclaimthe

fromits diversions, subject to certain

restrictions, such re-diversion is based solely on

use of the district's recapture of its own return

flows wthout addition of water fromdd River, nor

by enhancing the water quality of the return flows

by diluting themin Ad Rver."

Q So for the portion of Bethany drain right before
it enters into the intake channel, what were the sources
of water on the drain this sumer?

A It is nmy understanding that the drain

collects water fromtwo upstreamdistricts, Cty of
Tracy and al so from Wst Side. There are also two
wells located within the district, and sone of their

di scharge may have been within the drain al so.

Q So we are just tal king about these four sources

of water that are flowng in the Bethany drain. For the
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portion of the drain that is |ocated within West Side's

jurisdiction boundary, did the Prosecution Team

determ ne that West Side was not allowed to use the flow

in the drain that cane fromthe other two districts?

A The Prosecution Team eval uated the issue of
treated wastewater -- sales specifically.
Q Do you know whether or not the water in the

Bet hany drain includes treated wastewater?

A | believe actually that is conveyed in Ad
R ver but --

Q So as you sit here today, you don't know?
A Don't know what ?

Q Were does the Gty of Tracy's treated

wast ewat er go? Does it go into the Bethany drain or
does it go sonewhere el se?
A | was -- let's see.

It is discharged to Ad River.
Q Is it discharged to Od River through Bethany
drain or through a different facility?
A | believe it is just discharged to Ad R ver
but 1'm not certain.
Q You are not sure whether it is discharged
t hrough the Bethany drain or through a different
facility?

A | do know it goes through A d River.
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Q But you don't know whether it goes into the
Bet hany drai n?

A I"mvery certainit isin AOd River

Q "' m asking the question as to whether you know

If the treated Tracy wastewater goes into Bethany drain

or not.
A " muncertain.
Q So for the two districts, other than West Side,

that have water that goes into the Bethany drain, is it
the Prosecution Team s position that West Side was not
allowed to use that water and that was the basis for the

enf orcenent action?

A Wul d you repeat that?
M5. SPALETTA: I'll ask the reporter to read the
guesti on.

(Wher eupon, the record was read.)

THE WTNESS: The basis for the enforcenent
action was the overall water availability eval uation.
We did |ook at the issue of return flows and di d not
feel that, due to the conm ngl ed sources, that water
provi ded a basis for diversion.

Q BY M5. SPALETTA: So what exactly about the
comm ngl ed sources that you found problematic?
A The fact that that water is water subject to

appropriation and that could normally be taken under
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the license, but for the fact that the |icensed
priority was insufficient to divert.

Q What was the basis for the finding that the
waters in the Bethany drain were subject to
appropriation?

A That the waters are not solely within the
control of the district.

Q VWhat was the basis for the finding that the
water fromthe Bethany drain were not solely within the
control of the district?

A They conme fromother districts outside of the

di strict boundari es.

Q So is it the Prosecution Teamis position that if
a water district collects drain water from other
sources, that water district cannot utilize the drain

wat er without an appropriative right to the drain water?

A Yes.
Q What is that based on?
A That 1 s based on the fact that such waters

are subject to appropriation.
Q When do they becone subject to appropriation,

when they enter the drain or when they exit the drain?

A They are subject to appropriation since they
are not under the control of that -- of the
district.
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Q O which district?
A O the West Side.
Q So while the waters are flowng in the Bethany

drain within West Side's district boundaries, would that

change the anal ysi s?

A These are not waters that are return fl ows of
West Si de.
Q | realize that. But once those waters have been

put into the Bethany drain and they are flowi ng in that
drain within West Side's jurisdictional boundary, can't
West Side take them because West Side maintains control
of themat that point?

A When West Side's license is in full effect,

yes, because you have an appropriative right at that
point to divert them

Q Is the Bethany drain water a designated source
of supply under West Side's |icense?

A No.

Q So what does West Side's |icense have to do with

West Side taking water out of the Bethany drain?

A The license is only for Od River.

Q Only for Ad River?

A (Wtness nods.)

Q So if West Side had taken the water fromthese

ot her sources out of the Bethany drain while the Bethany

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 76




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

drain was within West Side's jurisdictional boundary,
woul d there have been any reason for the enforcenent
action as to the drain water?

A Coul d you repeat, please?

M5. SPALETTA: I'll ask the court reporter to
read it back.

(Wher eupon, the record was read.)

THE WTNESS: A diverter can recycle their water
and use that recycled water while it is still within
their control, but these are other waters that were from
out si de sources subject to the standard rul es of
appropriation.

Q BY M. SPALETTA: So if the Gty of Tracy or
these other districts had specifically agreed with Wst
Side to allow West Side to accept their flows, does that
change the anal ysi s?

M5. MORRIS: (bjection. Inconplete
hypot hetical. Wat flows are you tal king about, return

fl ows or wastewater?

Q BY M5. SPALETTA. The return fl ows.
A So the State Water Board's jurisdiction over
appropriation would still prevail. Private

agreenents don't negate the state's
responsi bilities.

Q BY M5. SPALETTA: So are you telling nme that --
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do you know who the other two districts are that drain

Into the Bethany drain?

A | believe Banta-Carbona and one nore.
Q Are you sure about that?
A | had only reviewed that material recently,

and it is in the license inspection reports.
Q So if I'munderstandi ng what you are saying
correctly, you are saying that if the Banta-Carbona

Irrigation District has return flows that enters the

Bet hany drain, that as soon as that Banta-Carbona return

flow enters the Bethany drain, it becones subject to
appropriation; is that correct?

A If it is outside the district's boundari es.

Q What if it enters the drain within the
district's boundaries?

A Qut si de of the Banta-Carbona boundary is what

| mean. There are many districts that we are

tal ki ng about.

Q What if the Banta-Carbona Irrigation District's
return fl ow wat er | eaves the Banta- Carbona boundari es
and enters the West Side boundaries in the Bethany
drain? Is it subject to appropriation or is it within
the control of West Side at that point?

A It is not subject to use as return flows that

have not left your control. It is subject to
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standard appropriation.
Q What | aw are you relying on for that?

M5. MORRIS: bjection. Calls for |egal
opi ni on.
Q BY M5. SPALETTA: | know you are not a | awer.
"' mjust asking what your understanding is based on.
It based on a particular Water Code, a regulation, a
prior decision, sonething sonmebody told you? What are
you relying on for that concl usion?
A I"mrelying on ny understanding of return
fl ow and whether, you know -- that are subject to
use by the party generating the return flow
Q So | ooki ng back at our map that we nmarked as
Exhibit 39. In this case, the Bethany drain water
actually did flowinto the intake channel, correct?
A On the map that you provided, yes.
Q " masking you factually. The State Board did
an investigation of West Side. Did the State Board
determ ne that the Bethany drain water was actually
flow ng out of the Bethany drain and into the intake
channel ?
A W | ooked at a map where it appeared that the
Bet hany drain discharged to A d River.
Q So your map | ooked different than the one that

|"ve shown you as |[Exhi bit 397

S
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A Yes.
Q I"mgoing to represent to you right now that the
Bet hany drain water actually discharged into the intake
channel approximately a thousand feet away fromthe West
Side Irrigation District's punp. And then West Side
Irrigation District punped that water at its punp back
into its service area for delivery.

G ven those facts, do you still believe that the
enforcenment action with respect to West Side's use of

the drain water is appropriate?

A Yes.
Q Why?
A Due to the fact that the drain water i s not

solely return flow from Wst Side's use.

Q So one of the bases, then, for the enforcenent
action is the fact that the drain water cane from ot her
sources ot her than West Side water?

A Yes.

Q | s anot her reason for the enforcenent action the
fact that the drain water entered the intake channel

before it was picked up by West Side's punp?

A Your map | ooks different than the map that |
| ooked at.
Q But |'masking you if that is a basis for the

enf orcenent acti on.
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A Agai n, what was your question?

Q It looks to ne like item 28 of Exhibit 2 relies,

in part, on the fact that the district is "diverting

intermingled tailwater and O d River water."

A Correct.
Q Wiy is that relevant?
A It is relevant because it goes to the issue

of source of water because the intake canal contains
Add River water. As depicted on here with the

Bet hany drain discharging to the intake canal, the
i ntake canal itself enhances the water quality by
using Ad River water to dilute tailwaters.

Q How do you know t hat ?

A Because the |icense inspection report

i ndicated that the TBS of the influent water from
Od River was 800 to 1,000 TBS. And so after water
Is used, it tends to have a |lower water quality.
And there is discussion, | believe, in that |icense
report but also -- yeah, it is in that |license
report with respect to water quality issues.

Q What |icense report?

A It is a license inspection report found in
the Water Rights File for West Side.

Q From what year?

A | believe it was the '80s.
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Q So for the purposes of the enforcenent action in

2015, was there any water quality data that was
collected fromthe West Side intake canal?

A No.

Q Is there any water quality data that was
collected fromdd River?

A No.

Q Is there any water quality data that was

coll ected fromthe Bethany drain?

A No.

Q Was there any water quality data that was
collected fromthe West Side Irrigation District's
punpi ng station?

A No.

Q So for purposes of the 2015 enforcenent action,
is there any data that you have from 2015 to show t hat
the water that West Side punped at its punping station
had any quality differences fromthe water that was

di scharged fromthe Bethany drain?

A The |icensed inspection report talks to the

i ssue of CVP contract water and the TDS of that

wat er, and how nuch better the water quality was
fromthat water, and howit helps to assist the

water quality issue overall which Wst Side

experi ences.
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Q And that was a report fromthe 1980s?
A Yes.
Q My question was: Do you have any data from 2015

regarding the water quality differences? It is a yes or

no questi on.

A No.
Q Was there any effort to collect such data?
A Not as yet. | haven't finished preparing ny

W t ness statenent.

Q W are in the nmonth of Novenber. So if you went
out and collected the water quality data now, do you
think that that would be relevant to the enforcenent
action fromthe sumrer?

A ["mcurrently review ng sources of

information, and I would not -- |'ve not yet

reviewed all sources to determ ne what information

exi sts.

Q So you are thinking you mght be able to find
sonme water quality data fromthe sunmer?

A It is very possible.

Q Are you aware of situations where other parties
have used Water Code Section 7075 to nove return flows
t hrough a natural channel, and then pick them up

el sewhere wi thout an appropriative permt?

A | have not read that Water Code Section in
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many years.
Q Wat er Code Section 7075 says: "Water which has
been appropriated may be turned into the channel of
another stream mngled with its water and then
reclainmed. But in reclaimng it, the water already
appropriated by anot her shall not be dimnished."

Does that refresh your nenory?
A Yes.
Q So are you aware of any instances where soneone
has utilized Water Code Section 7075 to nove tail water
or return flow water from one point to another?
A | believe Aerojet may have.
Q And is that a situation where the State Board
required themto obtain an appropriative permt?
A It was a parsed answer for a portion of the
groundwat er that they were discharging to Sacranento
River. W said it would be subject to our
permtting authority. And a portion was circulating
groundwat er not expected to have contributed to
streamflow. And that portion we said no, you don't

need a permt.

Q What was the basis for saying no to the second
portion?
A It was extensive research of the sources.

The second portion was water that woul d never have
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contributed to the flows of the streamin the first
place. And so on that, because there was no
contributory factor, we decided they did not need an
appropriative right.

Q Was that analysis perforned with respect to the

return flows that were di scharged fromthe Bethany

drai n?
A That exanpl e was for Aerojet.
Q I'"masking you if a simlar analysis was

perfornmed for the return flows discharged fromthe
Bet hany drai n.

A ["mstill working on ny witness statenent and
I"m | ooking at issues such as this.

Q My question is whether that anal ysis was

performed prior to the decision to issue the enforcenent

acti on.

A No.

Q Why not ?

A In part, because of the way -- the inability

to divert under the water right to generate the

tailwater.
Q | don't understand.
A Because under the priority date of the water

right, there was insufficient streamflow fromthe

AOd Rver to divert. Thus, there was no associ at ed
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tailwater.
Q Do you understand that the diversions by West

Side in June of 2015 were diversions pursuant to their

water right |icense or pursuant to some separate clai ned

right to divert?

A Pursuant to the |icense.
Q And what is that understandi ng based on?
A That under standi ng was based on the fact that

I"'mnot aware that West Side has a pre-1914 right.
Q Is it possible for soneone to obtain a right to
use tailwater that is separate and apart froma perm:t
or |license?
A Wul d you repeat that?
Q Is it possible for soneone to obtain a right to
use tailwater that is separate and apart fromany perm:t
or |license?
A If the tailwaters are a portion of the water
considered to be subject to appropriation, you could
obtain a right to it.
Q The | ast sentence of paragraph 28 in Exhibit 2
says, "Therefore, WBI D s diversion of interm ngled
tailwater and Od River water is an unauthorized
di version of water."

Do you see that?

A Yes.
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Q If West Side had not intermngled the tailwater
but had just taken it directly fromthe drain while the
drain was within its jurisdictional boundary, would

t here have been a basis for the enforcenent action?

A There woul d have been a basis insofar as

there are waters fromother parties, not strictly

return flow from Wst Si de.

Q Let's tal k about paragraph 30 and 31 of
Exhibit 2, so I'll give you a mnute to | ook at them
A (Wtness reading.)

Q Did you review?

A Yes.

Q So | reviewed these paragraphs. W

under st andi ng was that the enforcenment action wth

respect to West Side's use of treated wastewater from
the Gty of Tracy was taken because West Side had not
obtained -- West Side or the City had not obtained an

approval of the State Board under Water Code Section

1211. Is ny understandi ng correct?
A Yes.
Q Wiy did the Prosecution Team believe that in

this situation, approval fromthe Board under Water Code

Section 1211 was required?
A Because there was either a change in place or

pur pose of use of treated wastewater in such a
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manner as it would dimnish instreamfl ow.

Q So the first part of that answer was "there was
either a change in place or purpose of use." \Wat was
t he change in place of use?

A Previously, the water had been discharged to

A d River and the change was to use it in the Wst

Si de | and.
Q What was t he change in purpose of use?
A Previously, it was discharged water and the

new purpose of use was the irrigation.

Q How nmuch water was previously discharged by the
Cty?

A |"d have to refresh ny nenory.

Q What woul d you need to |look at to do that?

A Either -- probably the sales contract woul d

do it.

Q It |ooks like in paragraph 14 it references an

estimate of approximately 14 cubic feet per second.

A Thank you. Yes.

Q Was that 14 cubic feet per second water that the

Prosecuti on Team bel i eves was avail abl e for

appropriation in dd River?

A It is discharged to the wastewater.
Q Is it available for appropriation?
A It becones part of the streamflow subject to
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appropriation.

Q Was it included in the supply side of the water
availability analysis this year?

A It was | ooked at when we | ook at specific
streans, stream gauges, to see stream response and

see what is going on in specific |ocations.

Al t hough, that wasn't part of the conputer nodel.

Q VWi ch stream gauge accounted for the 14 CFS from
the Gty of Tracy?

A |'"d have to look at a map to know t hat.

Q kay. So you said there were two reasons why
the Section 1211 approval was required. One was because
of change in place of use or purpose of use, which as
you' ve described. The second was because there was a

decrease i nstream fl ow?

A That is one of the issues relative to 1211,
yes.
Q I"m 1l ooking at Section 1211 (a) and it says:

“Prior to nmaking any change in the point of discharge
pl ace of use, or purpose of use of treated wastewater,
the owners of any wastewater treatnent plant shal
obt ai n approval of the Board for that change."

And subsection (b) says: "Subdivision (a) does
not apply to changes in the discharge or use of treated

wast ewat er that do not result in decreasing the flowin
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any portion of the watercourse.”

Is that what you are referring to?
A Yes, it is.
Q So who made the anal ysis of whether or not this
particul ar change resulted in a decrease in the flow of
any portion of the watercourse?
A | | ooked at that issue.
Q And what was the portion of the watercourse that
you eval uat ed?
A | 1 ooked at whether it woul d decrease fl ows

downstream of the confl uence of the intake canal and

add River.
Q Wiy did you pick that segnent?
A | picked that segnent because that appeared

to be the nost appropriate |ocation to review.

Q Whi ch way does water flowin AOd River at the

i nt ake canal ?

A At the intake canal itself?

Q Where the intake canal neets A d River, which
way does the water in Od River flow? Does it flowto

the west or does it flowto the east?

A It flows away fromthe City of Tracy.

Q So --

A Yeah, | don't |ook at the map arrows but --

Q Do you understand that the water is flowng to
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the west, like, out to the ocean or is it flowng to the
east ?
A It is flow ng west.

To the west?
(Wtness nods.)

Is this area of Od R ver tidally-influenced?

> O >» O

Yes it is.

So at different tines of the way, does the water
actually flow to the east because of that?

A It is nmy understanding that the water height

may vary by up to four feet or thereabouts.

Q Do you know whether there is actually a change

in the direction of flow?

A I do not know that.

Q That wasn't sonething that you | ooked at?
A Not supply.

Q How far downstream goi ng west of the intake

canal did you |ook at for the purposes of your analysis?
A Just immedi ately downstream of the

conf | uence.

Q What distance is that, 1,000 feet, 2,000 feet --
a different distance?

A | did not identify specific distance. | just

| ooked at that area to determ ne that there woul d be

an inpact in the streamfl ow.
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Q And what did you do to determne if there would

be an inpact in the streamflow in that area?
A | determ ned whether renoval of treated

wast ewat er woul d di m ni sh the quantity of surface

flow
Q Did you performa cal cul ati on?
A | did. | |ooked at subtracting the anount of

flow and nade a determ nation that it would be m nus
t hat anmount of fl ow.

Q Do you have a staff report that shows the

cal cul ation that you nade?

A No. | did not prepare any witten work

product on that.

Q So can you describe for us, then, what the math

| ooked 1ike?

A Certainly. It looks |ike deduction of

14 cubic feet per second that results in a reduction
of instreamfl ow

Q What did you reduce it fronf

A | just sinply | ooked at if you had the supply
and you reduced it by 14 CFS, would there be a
change in flow

Q G ven the influence of the tide at this

| ocation, are you positive that there would be a

decrease in flow of 14 CFS?
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A There will be at |east portions of the day
that there would be a change in the flow

Q What portions?

A The tinmes when the tidal influence is |ess
significant.

Q What tines are those?

A |"mnot sure of the tine of day when that
woul d occur. But | do know fromreading the |Iicense
i nspection report, the expected differences in

hei ght of flow and that information was informtive
to ne.

Q So when you say "height of flow, " you nean the
el evation of water in the channel ?

A Yes.

Q Did you make a determ nation of whether the 14

CFS had an inpact on the elevation of water in the

channel ?

A | did not do that cal cul ation.

Q Why not ?

A | did not feel the need to do so.

Q Did you identify any water right hol ders | ocated

in what you' ve described as the downstream area that
woul d be i npacted by 14 CFS?
A Wat er Code 1211 does not require ne to do so.

Q So you didn't do it because you didn't feel that
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you were required to?
A The Water Code provision specifies when you
need to require a change petition, and |I sinply

| ooked at the Water Code provision.

Q Was there anything el se that was done to support

your decision that in this particular case, there was
Wat er Code Section 1211 approval required?

A Yes. | | ooked at prior Board deci sions,
specifically the Thousand Gaks decision in A-29408
and the associ ated wast ewat er change petition.

Q Can you give us that reference again?

A A- 29408, and the associ ated wast ewat er change

petition issued by the State Board in that matter.

Q You sai d Thousand QOaks?
A Thousand Caks.
Q Can you give nme an exanple of a situation where

soneone woul d be able to change the point of discharge

or place of use of treated wastewater but would not need

to get a 1211 approval ?

A Not off the top of ny mnd.
Q Are you aware of any such situation?
A Yes. Now that | think about it, yes. It is

an ocean outfall.
Q So that is the only situation you can think of?

A Ccean outfall and thereabouts. | have seen
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where it wasn't discharged to surface water subject
to our permtting jurisdiction where decisions were
-- that affected the deci sion.

Q Sonet hi ng other than ocean outfall?

A |'ve seen ones very close to the ocean with a
simlar finding that it wasn't discharging to water

subject to the permtting jurisdiction.

Q Where was that?

A I no longer recall.

Q Was it sonewhere in the Bay Area?

A | don't recall. And the decision was al ways

made whet her the discharge was to water subject to a
permtting jurisdiction, as to whether or not there

woul d be a change in the flows, a dimnution in

surface streamflows -- or streamflow, | should
say.
Q So you' ve tal ked about the fact that the Delta

is tidally-influenced. Where does the State Board
understand the line to be for waters that are subject to
its jurisdiction and waters that aren't?

MR JENKINS: I'mgoing to object. It is this
conbi nati on of specul ati on and vagueness as to the State
Board. |If you want her understanding, that is okay.

MS. SPALETTA: |'monly seeking her

under st andi ng.
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MR JENKINS: Ckay.
M5. MORRIS: (bjection. Calls for a |egal

concl usi on.

Q BY Ms. SPALETTA: You can answer.

A If you don't mnd repeating the question.

Q "1l ask the court reporter to read back the
guesti on.

(Wher eupon, the record was read.)

THE W TNESS: Surface water, surface streans and
filtering streans that are known in different channels
are under jurisdiction in permtting.

Q BY MS. SPALETTA: So in the Delta where there is
the influence of the tide, is there a place where the
State Board, that you know of, has said "we no |onger
have jurisdiction over these waters" or do they extend

their jurisdiction all the way out to the Pacific Ccean?

A | don't know the answer.
Q Do you know how | would find the answer to that?
A Probably have to revi ew past Board deci sions

to see what they determ ned.
MR O LAUGHLIN: Is this a good place to stop?
M5. SPALETTA: This is probably a good place to
stop. Thank you.
(Whereupon, a lunch recess was taken.)

(Wher eupon, [Exhibit 40 was
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mar ked for identification.)

Q BY M5. SPALETTA: W are back after a |unch

break, so we are going to continue with your deposition.

First of all, while we were on the |unch break,
| went ahead and marked our next exhibit in order,
Exhi bit 40, which was a map produced by the State Board
pursuant to the Public Records Act request and in
response to your deposition notice.

Do you recognize this map?

A | do.
Q What is it?
A It is a map of the West Side Irrigation

District and it depicts areas detached fromthe
district.

Q Is this the map that you were referring to that
you said you | ooked at as part of the license file?

A Yes.

Q So where on this map did you understand that the
Bet hany drain entered A d River?

O d River is not shown on this nap.

You don't see A d River on this map?

No. | see San Joaquin River

Do you think that m ght be m sl abel ed?

It is possible. | didn't prepare the map.

o >» O >» O >

Where do you see the Bethany drain discharging
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on this map?
A It is hard to tell on this map because it has
been shrunken down size-w se.
Q Are you still | ooking?
A No, it is hard to tell. It has been shrunken
down si ze-wi se. The drai nage systemis supposed to
be denoted by two dash lines and a solid. And it is
hard to see that demarcation on this size of map.
Q | thought your prior testinony was that you'd
| ooked at a map --
A Uh- huh.
Q -- in the Wst Side style that showed the
Bet hany drain discharging into Od Rver. Just to
confirm the map we have marked as Exhibit 40, is that
the map you were referring to?
A | | ooked at two different maps because there
is another map in the file, too, that | also | ooked
at .
Q So this is one of them but then there was
anot her one?
A Uh- huh. Right.
M5. SPALETTA: 1'mgoing to mark our next

exhibit in order, [Exhibit 41l

(Wher eupon, [Exhibit No. 41 was

mar ked for identification.)
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Q BY M5. SPALETTA: Exhibit 41 is a two-page
docunent that was al so produced by the State Board in
response to request of production. Do you recognize

this map and phot 0s?

A Yes.

Q Is this the second map you were referring to?
A It is one of the maps.

Q Are there any other maps that you revi ewed,

other than the two we've marked here as Exhi bit 40 and

Exhi bit 417

A Yes, because there is the licensing map al so.
Q You believe the licensing map is a different
map.

A |"'mnot certain on that. | don't see the

date on this map to provide the confirm ng
information on when it was from Al of our

i censed maps are signed and stanped by engi neers.
So | could confirmwith that, but | don't see that
on this map.

M5. SPALETTA: Ms. Mowka has represented at
her deposition today that she relied on the
licensing map as part of her analysis for the
enf orcenment proceedi ng.

"' m asking counsel for the State Board if it

woul d be possible to have a copy of the map she
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relied on provided to the parti es.

MR. TAURI AINEN: Yes, | believe so. | don't
know what the timng would be to get that.

M5. SPALETTA: (Qbviously, the sooner the better.
Thank you.

Let's go ahead and mark as our next exhibit in
order a photograph that was produced by the State Board.
It will be Exhibit 42|

(Wher eupon, [Exhibit No. 42 was
marked for identification.)
Q BY M5. SPALETTA: Have you had a chance to | ook
at [Exhi bit 427
A Yes.
Q And do you recogni ze this docunent?
A | did not prepare this docunent but --
Q Have you seen it before?
A | believe so.
Q Is it something that you considered in preparing
for the West Side enforcenent action?
A | did not rely on this.
Q Do you understand the map that we have narked as
Exhi bit 42 to show the Bethany drain tailwater flow ng
into the Od River cut?
A I"msorry. | see that is depicted on here.

Q And do you understand the A d River cut to be
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the sanme thing as the West Side intake channel ?
A | believe it is.

Q So previously you testified that when the
enforcenent action was brought, it was your

under standi ng that the Bethany drain enptied into Ad

Ri ver?
A (Wtness nods.)
Q Did you review this docunment before you forned

t hat understanding or after?

A | had based that statement on | ooking at maps
rat her than the photograph.

Q So those are the maps that we marked as

Exhi bits 40 and 417

A And | believe a |icensing map.

Q And the licensing map. Ckay.

A And | do want to note that both Exhibits 40
and 41 do not state that that is "Od River." It

states the "San Joaquin River."

Q As you sit here today, do you know whet her t hat
Is correct?

A | believe it should be dd River. But when

did ny reviews, it was based on what is on the map.

Q But your enforcenment action doesn't say that the

Bet hany drain enpties into the San Joaquin River, right?

A No, it does not.
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Q Is there anywhere that O d River is depicted on
Exhi bits 40 and 417

A Not that | notice.

Q W previously | ooked at a staff report that John
Collins had prepared related to the Bethany drain issue.
Do you renenber that?

A Yes.

Q Is there any simlar staff report, or any staff
report, prepared related to the Water Code Section 1211

viol ati on i ssued?

A There has been correspondence but not a

report.

Q What correspondence has there been?

A My counsel has had correspondence with counsel

for the Gty of Tracy.

Q Any ot her correspondence?
A | believe counsel may have had, but this
woul d be specul ating on who he talked to. | can't

really speculate. Counsel nmay have tal ked to ot her
parties regarding the issue but --

Q O her than reviewi ng that correspondence, what
ot her research did you do to support the 1211 violation
portion of the enforcenent action?

A W had a private party that wote to us --

you were asking with regard to correspondence --
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that indicated that there was a treated wastewater
sale occurring. So there was correspondence with

the private party.

Q Is that M. Steven Nicolai?

A Yes.

Q Is M. Steven Nicolai a water user, diverter?
A | do not know if he is a diverter. | know he

is an attorney.
Q Did you utilize informati on that you obtai ned

from Steven Nicolai to support the enforcenent action?

A We contacted the City of Tracy to ascertain
the facts.
Q Did you have a neeting with M chael Lanahan, the

attorney for the Gty of Tracy?

A | did not personally. | believe ny counsel
may have.
Q Did you have a neeting with anyone regarding the

1211 viol ation issue?

Il met wwth M. Nicolai.
Anyone el se?

Not to ny recollection.

What did you and M. N colai talk about?

> O >» O >

M. Ncolai primarily was interested in a
sports stadi um bei ng constructed.

Q What did that have to do with the enforcenent
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action?

A Not nuch, but that was the gist of the
conversation was for a sports stadium It is Chris

Wal ker, | think, or sonething |ike that.

Q W are going to go back now, kind of step away
fromthe enforcenent action, and tal k about a coupl e of
ot her nore general topics.

When we started the deposition today, |'d nmarked
the three deposition notices that were sent to you from
the Delta Agency, West Side and Byron-Bethany. D d you
ever see those notices before?

MR. JENKINS: What exhibits? | can't renenber
t he nunbers.

BY M5. SPALETTA: Exhibits 34, 35, 36.
Ckay.
Have you seen them before?

Yes.

o >» O » O

Let's start with the first one, No. 34. On the
third page, there was a |ist of docunents to be
produced. What did you do to gather these docunents?
A What we did was we ascertai ned what was
avai |l abl e on our website because we have posted many
docunents related to the water availability issue on
our website. W obtained the docunents that we had

that were witten docunents, such as notices that
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there was water shortage.

Q What did you do specifically, not "we" but you.
A Me?

Q Yes.

A So | looked at this. And | was working on ny
Wi t ness statenent on Friday, and so | imediately

told ny lawer what | had been working on that day

and asked himto nmake it avail able.

Q Okay. For Item No. 6 which is "all docunents
related to the threatened or actual injury to senior

ri ght hol ders which influenced the curtail ment deci sions
in 2015," did you |locate any docunents on that topic?

A | believe that there may be docunents rel ated

to that. | noticed in the binder that you have the

conplaint filed by the State Water Contractors.

Q Are there any other docunents that relate to
that topic?
A However, the conplaint did not influence our

wat er availability nodeling or findings or any of
that nature. Although | notice that you have that
in this binder, it was not a docunment that we used
for our work.

Q So did you actually identify senior right
hol ders who were designed to be protected by the

curtail mrent deci sions?
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A W identified, based on water supply, how far
the supply could reach in service to the seniority
system of water rights.
Q Were the State and Federal Water Projects
consi dered part of the senior water right hol ders that
woul d be protected?
A The State and Federal Projects were curtailed
when we curtailed the post-14 appropriative rights.
Q So the State and Federal Projects were not
considered part of the senior water rights to be
protected by the curtail nent?
A They were considered in their priority date
of order. W also | ooked at whether there were any
I ssues regarding area of origin. However, we had
curtailed the projects. As a result of finding
there wasn't enough water for them that issue
becane noot.
Q The seventh category was docunents related to
the "threatened or actual injury to public trust
resources which influenced the curtail ment decisions in
2015. "

Were you aware of any such docunents?
A Curtailnment in 2015 happened in several
different venues. W had our standard Term 91

curtailment. We had our watershed-type curtail nment
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t hat we have been discussing today. Then we al so
had the fishery-type curtail nent which occurred in
wat er sheds outside the watershed that we are

di scussi ng today.

And so we used public trust information for
curtailment in Antel ope Creek, Deer Creek and in
Scott River. The power right flow there is for
public trust considerations. But we did not use
those in San Joaquin, the Delta and Sacranmento basin
general curtail ment when we are tal king about water
right priority types of curtail nent.

Q kay. So there were no docunents, then, that

wer e produced pursuant to category 77

A No.

Q What did you do to prepare for your deposition
t oday?

A | reviewed the water rights file fromthe
websi te.

Q Anyt hi ng el se?

A | reviewed the deposition notice and |

revi ewed the hearing notice.

Q Are there any other docunents that you | ooked
at?
A | checked ny list of all the resources |

t hought | mght use in ny wtness statenent, and we
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provi ded those in response to the deposition notice.
But | checked that on Friday and | haven't decided
whi ch of those materials |I'musing because |I haven't
prepared the w tness statenent.

M5. SPALETTA: Just to clarify, M.
Tauri ai nen, those are the docunents that you sent us
links to around 3:30 Sunday afternoon?

MR TAURI AINEN: Correct. One of the docunents
was attached.
Q BY M5. SPALETTA: Ckay. D d you speak with

anyone to prepare for your deposition, other than your

counsel ?

A Yes.

Q Who did you speak to?

A | spoke to John O Hagan.

Q Anyone el se?

A Yes. | spoke to Brian Coats and Jeff
Yeazel | .

Q What did you talk to M. Coats about?
A | talked to M. Coats about the water

avail ability anal ysis.

Q What specifically?

A | refreshed ny nenory a little bit on sone of
t he work which we had done for water availability,

the supply issue. | wanted to nmake sure | was
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refreshed on that.

Q And what did you talk to M. Yeazell about?
A Cenerally, about that he felt that -- well,
general | y about his spreadsheets.

Q And what did he say?

A He indicated that, you know, we tal ked a

little bit about pivot tables. So that is what we

di scussed.
Q What was the content of the discussion?
A The content was a little bit of a refresher

about what sone of the spreadsheets were.

Q Had you ever | ooked at the spreadsheets before?
A No. | | ooked over his shoul der at them once

or twice. They are quite extensive and we never

went through all the tabs.

Q If we pulled one up here today, would you know

how to work it?

A Oh heavens, no.
Q What did you talk to M. O Hagan about?
A | talked to M. O Hagan about -- because |

had not done a deposition before, what happens at a
deposi tion.

Q And what did he tell you?

A General ly, you know, just to expect, you

know, questions. And to go ahead and answer them
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you know, to be honest, truthful.

Q Goi ng okay so far?
A Yeah. It is going okay so far.
Q You are doing fine.
Goi ng back to those spreadsheets, | understand
that the spreadsheets -- different versions of them--

were actually posted to the State Board website.

A Yes.

Q Did you do that or did soneone else do that?
A No. Jeff prepares that type of work, Jeff
Yeazel |.

Q Wio is in charge of actually selecting which

spreadsheet would get posted to the website at different
peri ods of tine?

A It would be Jeff and Brian because Brian does
the posting order. He asks -- he says where on the
website the posting needs to occur because we have

to informthe people that are our web nmasters where

we want the docunent posted.

Q What is a "posting order"?

A It is aformto fill out. "Please post this
docunent at this |location on the website."

Q So we have a drive that has all of the docunents
that were produced by the State Board including a bunch

of these spreadsheets, different versions. Do you know
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how | would tell which ones of those spreadsheets were

posted to the web at different periods of tine?

A Not of fhand. Because insofar -- you know,
where docunents remain on the web, it is easy to
tell. |If a docunent was superseded by anot her copy
or another version at a later date, then | don't

know.

Q Wul d we have to go back to the posting orders

to make that determ nation?

A The posting request always contains the
docunent you want posted with it. | just don't know
their retention policy because it is not -- it is

sinply a request to put materials on the web.

Q Did you have any input as to which spreadsheets

woul d get posted when?
A When we decided to post spreadsheets, we

al ways post the nost current version.

Q But ot her than that, the decision was |left up to

soneone el se?

A You know, | would ask that we post materials.
That is what we do. W post materials.

Q Did you ask Brian Coats to post specific
versions of this spreadsheet during 20157

A The spreadsheet -- it is ny understanding

that at any one tine, there is one version because
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all nodifications are incorporated into that

versi on.

Q When was it first posted to the website?

A | don't know that date.

Q How woul d | find that out?

A You woul d have to -- | don't know other, than

asking staff, and I'mnot sure they would recall.

But |'d have to ask staff when we first posted to

t he website.

Q Is there sonmeone at the State Board who

mai ntai ns an archive of what the website |ooks |like at a
certain point in tinme?

A "' mnot aware of that.

Q One of the things that we've tal ked about in

t hese depositions is the fact that sone of the demand,
in the demand side of the supply-planned anal ysis, was
demand associated with entities such as the Exchange
Contractors or the Sacranento River Settlenent
Contractors. Are you famliar wth that?

A Yes.

Q And t he Exchange Contractors, for exanple,

recei ved some stored water during 2015. Are you
famliar with that?

A Yes, | am

Q What di scussions were there, between you and
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ot her people at the State Board, about how to treat that

fact for purposes of the supply and demand anal ysi s?
A Can you repeat, please?

M5. SPALETTA: I'll have the court reporter
repeat that.

(Wher eupon, the record was read.)

THE WTNESS: M discussions weren't as
broad-reaching as talking to State Board. | talked to
ny supervisor, John O Hagan, regarding how to address
I ssues on the nodeling.

Q BY M5. SPALETTA: So what discussions did you
and M. O Hagan have regarding that topic?

A W had di scussi ons because | was aware that

t he Exchange Contractors were receiving water
instreamin the San Joaquin systemto satisfy their
demand this year

And so we di scussed the change in their
delivery nethodol ogy for this year. And we had
di scussions wth respect to the fact that Exchange
Contractors claimboth riparian and pre-1914 ri ghts.
Q You sai d you had di scussions regarding the

change in the delivery nethodol ogy?

A Ri ght.
Q Wiose delivery nethodol ogy?
A Exchange Contractors for their CVP contract
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wat er .

Q What was the change?

A They used instream conveyance on the San
Joaqui n.

Q As opposed to --

A That is not their normal delivery point.

Q What is their normal delivery point?

A Del t a- Mendot a Canal .

Q Didn't they actually receive stored water

t hrough both points of delivery in 20157

A My understanding is their primary was San
Joaqui n i nstream conveyance.

Q As a result of these discussions you had with
M. O Hagan, how was the supply and demand nodel changed
to reflect those conditions?

A The nodel was changed insofar as the Exchange
Contractors relied upon riparian right when pre-1914
was not avail able -- when supply under pre-1914 was
not avail abl e.

Q Was the demand that was net by stored water
accounted for in the supply and demand nodel ?

A The supply and demand nodel is for the ful
natural flow conditions. |t does not account for
reservoir operations, other than as that affects

full natural flow cal cul ati ons.
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Q So | believe that the Exchange Contractors'
riparian demands were sonewhere around 800, 000
acre-feet. Does that sound correct to you?

A | don't know of f hand.

Q To the extent that those demands were nmet with
stored water, as opposed to natural flow, were there any
adj ustnents nmade to that demand nunber in the supply and
demand anal ysi s?

A For statenent hol ders, we had issued an
Informational Order that asked themto tell us how

they intended to operate this year on a

nmont h- by-nmonth basis. And we used the information
provided in response to the Informational Oder to

adj ust our nodel i ng.

Q So what did the Exchange Contractors tell you in
response to the Informati on Order about how nuch they
expected to receive of stored water versus how nuch they

expected to take under their riparian and pre-1914

rights?
A | don't have the specifics in front of ne.
Q As you sit here today, do you know whet her or

not the supply and demand nodel was adjusted to account
for how nmuch stored water the Exchange Contractors
actually received during 20157

A So, on the demand side of the picture, it
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considers water rights -- either pre-1914, post 1914
or riparian. It doesn't consider contracts.
Q So if a water right was nmet through a contract,
| mgathering that the denand was not adjusted to
reflect that?
A W asked that question in part to provide
that informati on under the Informational Order. So
we were aware of when parties had shifted demand to
sonebody el se's water right by using a contract
because that would be a demand still. There would
be a demand under the servicing party's water right.
Q So unl ess the Exchange Contractors told you that
on the Information Order, it would not have otherw se
been included. |Is that what your testinony is?
A My testinony is that insofar as contractual
service is a demand under the servicing party's
water right, it is considered in the nodel.
Q In your binder you have in front of you, we'd
mar ked the notices of intent to appear that were filed
by the Prosecution Teamin each pendi ng action.
Exhibit 3 is the Notice of Intent to Appear in the West
Side matter. Exhibit 4 is the Notice of Intent to
Appear in the Byron-Bethany natter.

For the West Side matter, | see that you are

designated to testify regarding key issues 1 and 2. Do
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you see that?

A Uh- huh.

Q But you are not designated to testify regarding
the water availability determnation. 1Is it your
understandi ng that you will not be providing testinony

on the water availability facility determ nation for

pur poses of West Side?

A | have not yet prepared nmy w tness statenent.

Q So at this point, you don't know?

A "' muncertain as yet.

Q What do you understand key issue No. 1 to

i nvol ve?

A Do you know which type of notice this is

under ?

Q The hearing notice has not been marked. So they

are designated as 1 and 2 in the hearing notice?
A Uh- huh.
Q And then for Exhibit 4, you are designated to

testify on three topics: The water availability

determ nation and key issues 1 and 2. Do you see that?

A Uh- huh -- yes.

Q So do you understand that you will be testifying

regarding water availability for Byron-Bethany?
A | have not finished preparing nmy wtness

statenment, so | don't know yet.
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M5. SPALETTA: | don't think |I have any ot her
guestions at this tine. |I'mgoing to turn it over to
M. Kelly, unless you need to take a break.

THE WTNESS: |'mfine,.

EXAM NATI ON BY MR KELLY

Q BY MR KELLY: M. Mowka, good afternoon. [|'m

Dan Kelly. | represent the Byron-Bethany Irrigation
District in both of the pending enforcenent actions.
| have sone general questions for you, sone
specific questions, and then I'mgoing to follow a
tineline. So if I junp around a little bit and it

doesn't make any sense, that is because it m ght not

make any sense to you, but we'll have to go through it.

A coupl e of questions for you about water
availability. Did you nmake any decisions with respect

to how water availability determ nati ons were nmade in

20157

A Yes.

Q What were those?

A I nmade decisions with respect to issues such

as return flow and adding in a return flow el enent
to the nodel. That is an exanple.

Q Ckay. So what did you decide about adding in
return flows into the nodel ?

A That since we were able to | ocate a published
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itemthat indicated how nmuch return flow should be
adding to the Delta portion of the nodel, that we
shoul d do so.

Q So you said the "Delta portion of the nodel."

So did you nmake a decision with respect to return flows

in the Delta being included in the nodel ?

A Yes. | assisted wth that, yes.

Q And what was that decision, specifically?

A To include them

Q To i nclude what?

A | believe the factor was 40 percent.

Q Did you nmake decision to include return flows

fromanything el se? Now, we are tal king about the
supply side of the nodel when you say to add in

40 percent. Was that a nodification to the supply side?
A | believe that's detailed in the action

itens. | believe that only -- | have to refresh ny

menory on that, which side of the nodel.

Q What woul d you need to do to refresh your
menory?
A | need to |look at the statenents regarding

t he actions.
Q You need to | ook at the enforcenent actions
t hensel ves?

A Yes.
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Q Feel free to go ahead and do that. | think the

BBID is marked as Exhibit 14 and the West Side shoul d be

Exhi bit No. 2.

A Ckay.

Q And just |et nme know when you' ve refreshed your
recol | ection.

A Thank you. (W tness reading.)

| don't see it offhand in the BBID item

How about the West Side Irrigation District?
And whi ch exhi bit nunber is that?

That should be Exhibit No. 2, | believe.

> O >» O

(Wtness reading.) |'mnot seeing it noted
there, but we did nmake the adjustnents to the nodel.
Q l"d like to mark this next in order. And M.
Mowka, this may actually reflect that addition.
Let's go ahead and mark this.

(Wher eupon, [Exhibit No. 43 was

marked for identification.)

Q BY MR KELLY: M. Mowka, have you seen this
bef or e?

A Yes, | have.

Q On the right-hand side, there are just sone text
there. 1In the second to the | ast paragraph, the | ast

sentence in that, is that what you are tal king about,

t he 40 percent?
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A Uh- huh. Yes.

Q It says, "For the Delta contribution, an assuned

40 percent of riparian and pre-1914 was used as return

flow"
A Yes, it is.
Q That was a decision that you nmade to incl ude

that in the supply side of the nodel ?

A It isin the nodel. | don't knowif the

nodel, you know, which variable factor he put it on

t he spreadsheet because | did not see which way he
entered it; but it is considered as a portion of the
flows that are available for diverters.

Q Ckay. And you said that you' ve seen this
exhibit before. What is the purpose of this chart, if
you know, Exhibit 437

A It's to provide the public with information
regardi ng what we were seeing in terns of the water
supply situation.

Q And what does it show?

A It shows a water supply situation in which
there is insufficient water available to serve all
demands.

Q Can you show ne what |ine or part of this chart
shows the water supply portion of the determ nation?

A The demand portion, such as where the bl ocks
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they post-1914 demand -- I'msorry. That is the
demand portion. The water supply is the lines that
are there. So what we have is the full natural flow
forecast lines that are on the bottom portion of the
graphi c.

Q Wul d those be the dashed pi nk and dashed

dar k-green lines?

A Dashed pi nk and dashed sonme color. | don't

know if it is gray --

Q "Some color” is a good way to describe that.
A | just don't know.
Q | struggle with these, Ms. Mowka, because |I'm

actually col or blind.

A Oh, ok
Q So when | see these, | take guesses and | wai't
for the witness to correct me. So I'll just say that it

Is the dashed line that is marked "adjusted 99 percent
FNF forecast"?
A Yes.
Q Probably it is nore accurate than ne saying it
I's dark green because it is apparently purple.

So are there any other lines that would indicate
wat er supply on this chart, on Exhibit 437
A Prior to that, there is the daily ful

natural flowline that is shown in blue. So it is a
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backward | ook to show what the water supply
situation actually was. And then after the backward
| ook, there is a projection forward regarding the
estimated or the forecast water supply situation.
Q And is it your understanding that full natural
flow captures the entire picture of water supply in the
basi n?
A | believe |I previously stated that there are
sone other factors especially, such as this return
flow issue we just discussed.
Q Return flow. So return flows are not included
in full natural flow or are they included?
A The water originally -- no. That's on the
demand -- hang on a mnute. | was tongue-tw sted
there for a second.

So the full natural flow water supply does
not take into account the return flow because it has
been -- this is the return fromother users. So it
has been used once and it is back in the stream
system It is not part of the full natural flow
Q So on the San Joaquin side, do you know if

MIllerton/Friant is on the San Joaquin side of the

val | ey?
A It is.
Q It is. And is water stored in MIlerton Lake?
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A Yes.

Q Who stores water there?

A Bur eau of Recl amati on.

Q So if the Bureau of Reclamation rel eases water
fromFriant for any of its purposes, and water is used
and then returned to the San Joaquin River, are those
return flows included in full natural flow?

A W added return flowin the Delta portion of
the stream system

Q Now when you say you added return flow in the
Delta, did you add return flows fromthe use of ful
natural flow conmponent or did you add return flows from
all uses of water from any source, if you know?

A We assuned a 40-percent factor of riparian
and pre-14 demand was used as return fl ow

Q So fromany source, it didn't have to be from

full natural flow?

A For the Delta portion only.
Q Wiy for the Delta portion only?
A Because that is the only place where we had

publ i shed information to tell us what was the actual
figure.

Q And if there are water users in the watershed
punpi ng groundwat er and then discharging the return

flows fromgroundwater into the streamsystens, is that
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included in full natural flow?

A Not percol ati ng groundwat er.

Q If there are nmunicipalities that have wastewater
treatnent plants and those treatnent plans are

di schargi ng water sonewhere in the watershed, are those
di scharges included in the full natural flow figures?
A No.

Q On Exhibit 43 both the | ookback, which I'm
calling the daily full natural flow, the blue Iine, and
the projection lines, the 90-percent forecasted and the
99- percent forecast, appear to be al nost exclusively
bel ow t he post-14 demands since March the first of 2015.

| s that accurate?

A Yes.

Q And - -

A Ch, 2015. You said 2014.

Q 2015. I'msorry. Is that accurate?
A Yes.

Q

And so was this chart used for curtail nent
deci si ons?

A It reflects all of our nodeling that forned

the basis for curtail nent decisions.

Q And so if we |ook at March 1st, am | correct in
saying that this chart shows that on March 1st, there

was insufficient water to neet any post-1914 denmand?
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A Yes.

Q And on March 1st if any post-1914 water right
hol der, if anyone was diverting water under the
post-1914 right, would they have been violating the
Wat er Code Section 1052 because there was insufficient

water to neet their water right?

A Yes.
Q So the sane can be said to be true on April 1st.
As a matter of fact, for the entire nonth of April, if

any post-1914 water right hol der diverted water in the
nonth of April, were they violating the Water Code's
prohi bition on the unauthorized diversion use of water?
A Yes.

Q And if | showed you a graph on the Sacranento

Ri ver that showed the sanme thing, and if | plotted on

t hat demand chart where the California Departnent of
Water Resources was, if that full natural flowis bel ow
the line for DAR s priority, would DWR have been
violating the Water Code's prohibition on the

unaut hori zed use and provision of water?

M5. MORRIS: (bjection. Inconplete

hypot hetical. Assunes facts not in evidence.
Q BY MR KELLY: You can answer.
A On any specific date, if there is not water

under your priority of right, then diversions are
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unaut hori zed.

Q So how cone you didn't bring an enforcenent

action against DWR for the unlawful diversion and use of

wat er ?

A W had not investigated the issue with

respect to the DWR

Q On the San Joaquin R ver, why did you not bring
an enforcenent action against the United States Bureau
of Reclamation for unlawful diversion of storage in
rivers and | akes?

A | amnot allowed to disclose enforcenent

actions until such tine as they are in the public

venue.
Q Have you had any di scussions wi th anybody --
A W have conducted investigation on USBR at
Friant.

Q How about the Departnment of \Water Resources at
Ooville?

A I"muncertain if that report has been

conpl eted or not.

Q You testified a little bit earlier about

comm ngling water. And this is in the context of the
West Side Irrigation District Draft CDO | believe |

understood your testinobny. Il'mgoing to try to

summarize it and | want you to tell nme if it is correct
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or incorrect.

You testified that West Side could not recapture
t he discharges fromthe Bethany drain into what |']
call the cut because they couldn't take advantage of
I nproved water quality because the discharge water was a
poorer quality, and they couldn't prove they were only
taki ng that poor-quality water out of the cut. They had
to be taking sone A d River water

I's that a correct general sunmary of what your
testi nony was?
A No. M testinony was that there are multiple
sources of water at that |ocation.
Q And are sources of water inportant when it cones
to your ability to take water under your water right?
A They can be.
Q How can they be?

M5. MORRIS: (bjection. Calls for a |egal
opi ni on.
Q BY MR KELLY: You can answer.

MR JENKINS: You can answer.

THE WTNESS: GCkay. | was just waiting for
sonebody to tell ne.
Q BY MR KELLY: The rule is that the only tine
that you don't answer a question is if your attorney

instructs you not to answer. Unless your attorney

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 128



© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF KATHERI NE MROVWKA

instructs you not to answer, you can answer the

guesti on.

A Ckay. And if you' d repeat the question then.
MR, KELLY: Would you pl ease read back the

guesti on?

(Wher eupon, the record was read.)

THE WTNESS: Well, they can be because
dependi ng on the source of water, the seniority goes t
your water right which may indeed specify a particular
source. So it can matter.

Q BY MR KELLY: And so is it your testinony that

West Side couldn't pick up the same quantity of

o

di scharge water out of the cut because the cut included

wat er ot her than the di scharge water?

A My testinony was that there is an issue with
respect to the fact that there are nultiple parties
contributing water to the cut, and that there is the
i ssue of where the district boundaries are and the
control of the district's portion of that water that
is generated as their own return fl ow.

Q So if West Side discharges eight CFS into the
cut and pulls out seven CSF fromthe cut, is there
anything wong with that?

A It depends on whether they've maintained

control of the water
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Q But it has nothing to do with the source of the
water in the cut, right?
A | did not say that.
Q Vel |, does it have anything to do with the
source of the water in the cut?
A | amtestifying that insofar as it is their
own return flow, it is an issue whether they
mai ntain control over their return flow
Q Do you know what is required to maintain contro
of your own return flows?

M5. MORRIS: Objection. Calls for a |egal
opi ni on.

THE WTNESS: Yes. The water needs to be taken
back under control -- never have left your boundaries
and taken back under control wthin your boundaries.

Q BY MR KELLY: So it is your testinobny or your

under standi ng that Water Code 7075 wouldn't allow you to

nove that water, the natural watercourse, and pick it up

sonewhere el se later and reuse it?

A ["mtestifying with respect to only this
si tuati on.
Q Right. And | want to understand. You just

testified that if it |eaves your boundary, you' ve | ost
control of it. Wat |I'masking you is Water Code 7075,

which Ms. Spaletta read to you earlier, allows a water

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

130



© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

right holder to discharge water, comngle it and then
reclaimit.

Are you saying that Water Code 7075 woul d have
no application to Wst Side's discharge and recapture of
wat er ?

A "' m maki ng no statenent with regards to that
Wat er Code section.
Q VWhat is your understanding of the source of

wat er that one diverts froma watercourse? 1s that

I mportant?
A It can be.
Q And is it your testinony or is it your

understandi ng that parties would need to track nol ecul es
to prove that the water they were diverting was fromthe
source they were entitled to take it fronf

M5. MORRIS: bjection. Calls for |egal
opi ni on.

THE WTNESS: Wuld you pl ease repeat the
gquestion?
Q BY MR KELLY: Let's say if West Side Irrigation
District had a water right to take water fromd d R ver
and it was diverting fromdd River, but Od River only
had 30 percent water that would naturally be in Ad
Ri ver and the other 70 percent was contributions from

ot her sources that were not O d R ver sources.
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Wul d West Side only be entitled to the
30 percent that was naturally in AOd River?
A A lot of that is going to be based on the
actual factual evaluation. |t depends if parties
are noving water from storage down to a downstream
customer and using instream conveyance but are
mai ntaining their control. It depends if they are
havi ng an instream fl ow dedi cati on under Water
Rights Section 2707. It is an individual factual
det erm nati on.
Q So how woul d West Side's transm ssion of its
wat er under 7075 differ from anyone el se who used a
natural watercourse to transport water? 1'm asking that
because you just used that as an exanple. You said if
sonebody el se was noving water that they hadn't |et
control go of, and they were noving water. How does
West Side differ fromany other water user that utilizes
Wat er Code Section 70757
A Because they are receiving water from ot her
persons or entities.
Q Coul dn't they be conveying their own water?
A I'"mnot going to speculate. |'mnot aware of
any neasurenent of how much of their own discharge
there was in 2015.

Q Wien the State Water Board -- |et ne backup.
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Wio made the ultimate call on whether or not to
I npose water right curtail nents?
A Tom Howar d.
Q And who made the ultinmate call on how water
availability would be determ ned in 2015?
A The net hodol ogy was determ ned in 2014 and
enhanced and nodi fi ed based on stakehol der outreach
in 2015. | do not know who decided on the

nmet hodol ogy in 2014. It predated ne.

Q It predated you --
A -- in this function.
Q You nean it predated you in your current

position with the State Water Board?
A That is correct.
Q So prior to the 2015 curtail nments, what position

were you in at the State Water Board?

A | was a senior in one of the permtting

units.

Q And the permtting unit |ast year was not
involved at all in water availability or curtail nents?
A | volunteered one staff person to hel p out

and saw himat the end of the inspection season.
Q This year was there any discussion -- okay.
Let's backup.

M. Coats testified that water right
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curtailments were based solely on inflow, that when full
natural flow dropped bel ow demand, that justified a
water right curtailnment. |Is that your understandi ng as
wel |l as how curtail ments worked this year?

A Wth the caveat that we did add in the return

flows in the Delta.

Q Ckay. Anything el se?
A No.
Q What i s your understanding of the water supply

inthe California Delta? Is it fresh? Is it naturally
salty? Wat condition would it be in, do you know?

M5. MORRIS: (bjection. Vague and anbi guous as
to "California Delta."

MR JENKINS: What part of the Delta?

Q BY MR KELLY: Do you know what the California
Delta is?

A | know what the Legal Delta is.

Q You know what the Legal Delta is. Wat is the

Legal Delta?

A Vell, it is defined in the Water Code.
Q And is it a geographic area?
A It is shown on a map. W have it on our

eVWRlI M5 el ectroni c dat abase mappi ng | ayer.
Q Do you have any idea what the rough geographi cal

boundaries are of the California Delta?
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A Just roughly. 1'd have to look at a map to

refresh if | wanted to know about specifics on that

I Ssue.
Q Do you know how far downstream -- when | say
“downstream " | nean towards the ocean -- do you know

how far downstreamthe California Delta extends?

A Roughl y.

Q Roughly how far does it extend?

A You nean in mles or what do you nean?

Q Geogr aphy. You know, does it extend past

Antioch or Pittsburg? Does it stop at Rio Vista? Does

it go to the Carquinez Strait? Do you have any idea how

far the Legal Delta goes?

A | have a nental picture.

Q Can you describe -- do you know where Pittsburg
I s?

A Roughl y.

Q Do you know if the Delta extends to Pittsburg?
A | would have to ook at a map to refresh ny
menory.

Q Do you know if Byron-Bethany Irrigation District

diversion districts are within the Legal Delta?
A | believe they are.
Q Do you know whet her the West Side Irrigation

District's diversion facilities are within the Legal
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Del t a?

A | woul d have to check and see.

Q Let's talk about BBID s diversion facilities.

Do you know if in a pre-project condition -- when | say

“pre-project,"” what do you understand "pre-project” to
mean?

A Prior to the Central Valley Project and State
Wat er Project.

Q In a pre-project condition, do you know what the
water quality in the Delta would be like in the nonth of
February on any given year type?

A | know roughly. | can't say what total

di ssolved salt is, | nean --

Q So roughly what would it be |ike?

A Prevailing conditions in the tributary

streans. It would be simlar to the prevailing
conditions in the tributary streans.

Q VWhich would be, is that generally fresh? Is it

salty? Is it --

A In February, generally fresh.
Q How about March, if you know?
A | don't generally |l ook at water quality in

the Delta. Oher than the Term 91 curtail nments, ny
shop does do those.

Q So do you know what sources contribute water to
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the Delta?
A Ceneral ly, yes.
Q Wiy don't you tell nme what your general

under st andi ng i s.

A The San Joaqui n and Sacranento River systens.
Q How about east-side streans? Do you know what
any of those east-side streans are?

A Are you referring to the ones that flow

t hrough Lake Berryessa?

Q The Mbkel umme, does that contribute?
A The Mokel umme, yes.
Q Any other rivers on the east side of the valley

contribute to the Delta?
A | always think of it as the larger San
Joaqui n and Sacranento River basins but certainly

Merced and other rivers refer to those basins.

Q The Cosumes Ri ver?
A Yes.
Q When full natural flow drops at the -- do you

know where the full natural flow stations are?

A |'ve seen them on the naps.

Q Wher e have you seen then? Roughly where are
t hey?

A They roughly coincide with the Rim

Reservoirs.
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Q They are in the Sierras?

A Generally. | don't know if the San Joaquin
side is considered Sierras or not but --

Q And so when full natural flow drops at the full

natural flow stations where those cal cul ati on points

are, if they dropped to zero, would there still be water

inthe Delta, if you know?

A | haven't | ooked at that circunstance. This
year, there was flow nore so on the Sacranmento side
than the San Joaquin side, so we didn't see that
occur with zero everywhere.

Q And | don't nmean flow. Wuld there be water
present in the Delta if full natural flow dropped to
zero, if you know?

A Bel ow Mbssdal e | woul d expect, in all

i kel i hood, there would be sone flow. | can't say
as to how nuch.

Q Again, I'"'mnot asking if there would be flow
I'"masking if there would be water present.

A | woul d presune so.

Q And woul d you presune so because it is tidally
i nfl uenced or would you presune so for a different
reason?

A | woul d presune so because readi ng the West

Side Irrigation District's |icense report, they
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i ndi cated that the tidal influence was approxi nately
four feet.

Q And so when the curtailnments issued in the
Sacranmento River basin and the Delta, did pre-14
curtailments issue in the Sacranento River watershed and
Delta on the sane day?

A On the Delta, yes.

Q And that was the 1914 to 1903 curtailnment; is
that correct?

A Correct.

Q And so is it the Prosecution Teaml s position,
then, that on June the 12th water becane unavail abl e,
let's say, in the Gty of Redding on the Sacranento
River the sane day it becanme unavail able at BBID s point

of diversion?

A Qur water supply nodels are gl obal watershed
nodel s.
Q Is it the Prosecution Teaml's position that water

becane unavail able at the Gty of Redding the sane day
It becanme unavailable at BBID s point of diversion in
the Delta?

A Insofar as full natural flows that are

conveyed down the stream channels are concerned,

yes.

Q So did the State Water Board do anything to
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determ ne whether there was actually water avail abl e at
BBID s point of diversion as of June 12th?

A Yes. W ran our water supply nodels.

Q Did the water supply nodel | ook at BBID s point
of diversion?

A The wat er supply nodel | ooked at the

avai l abl e supply insofar as supply and denmand

concerns are met.

Q Only on a watershed-w de basis, correct?
A That is correct.
Q Did you do any analysis -- did the State Water

Board do any analysis with respect to the availability
of water at BBID s point of diversion?

A I nsofar as BBI D was one of the parties we
considered in the nodel, we did do so.

Q Do you know where the Sacranmento County Regi ona
Sanitation District facilities are?

A Roughl y.

Q Where roughly are they? Are they in the Legal
Delta, do you know?

A Yes, | believe so.

Q Do you have any idea how nuch water they

di scharge on a daily basis?

A Not mysel f, no.

Q Were those discharges included in the water
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supply side of your anal ysis?

A No, they were not.

Q How about the Cty of Stockton's discharge?

Were those discharges included in the water supply side
of the water availability anal ysis?

A Yes. Stockton holds a water right permt to
pull water fromthe streamin |ike anounts to their
wast ewat er di schar ge.

Q Do you know whether the Cty of Stockton
actually diverts the sanme anount of di scharges?

A | don't know what they chose to do this year.

| know they are authorized to.

Q When you say you don't know what they chose to
do this year, didn't they respond to a request fromthe
State Water Board to tell you what they intended to do?
A Qur counsel has advised that Stockton --

their source is solely their wastewater discharge,

and they are not subject to their curtail nment that

you would normally see on a stream system

Q So if their discharge had exceeded their

di versi ons, you woul dn't have included that difference
in the anal ysis?

A No.

Q The City of Tracy's wastewater treatnent plant

di scharges, did you include those in the water supply
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side of the analysis?

A No.

Q Did the State Water Board, in conducting its
water availability analysis, take a | ook at the source
of water and availability of water in the Delta in other

dry years?

A W | ooked at the 1977 report on the | ast
dr ought .

Q Anyt hi ng el se?

A Coul d you repeat your question?

MR. KELLY: Can you read back the question.

(Wher eupon, the record was read.)

THE WTNESS: W | ooked at all of the historic
information that we could find regardi ng past actions by
t he board during other drought circunstances.

Q BY MR KELLY: Did you happen to | ook at the
late '20s and early 1930s and the state of the Delta
back then and the diversions that were occurring during
those dry years?

A Since nmuch of that work was done in 2014, |

don't know exactly what they | ooked at for that

wor K.
Q I f when full natural flow dropped bel ow demand
on your chart and there was still a fresh water pool in

the Delta, what is your understanding as to who woul d be
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entitled to use that water?
M5. MORRIS: (bjection. Vague.
MR. JENKINS: You can answer it if you
under stand what the question was.
THE WTNESS: Right. And I'mnot sure
under stand t hat questi on.
Q BY MR KELLY: Ckay. You nentioned the State
Water Contractors' conplaint, right?
A Correct, because | noticed it was in the
materials of the binder that you provided.
Q Can you turn to Exhibit 19?7 And we'll get to

sone enmails later. | noted in the production of

docunents that there are sone emails in here where you

took a ook at this and provided a summary, and enail ed

a summary of this conplaint to other people at the State

Wat er Boar d.

Do you recall that?

Yes.

So you' ve seen this before?

Oh, vyes.

O >» O >

| want you to turn to page 53 in Exhibit 19.

page 53, there are two depictions of the surface water

On

area of the California Delta. Does that ook famliar?

A | see the page that you are highlighting.

Q Do you know what is depicted there, graphically
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depi cted there?

A | did not prepare this material.
Q Do you know what is graphically depicted there?
A They are -- it is |abeled that one is "wth

project” and one is "wthout."
Q Do you know what the picture is?
A It says it is the average concentration, so

presumabl y TDS.

Q Ms. Mowka, do you recognize the map i s show ng
the Delta?

A | presume it is.

Q And the date on each of these is 6/13/15,

correct? That is the day after the curtail nents were

I ssued, right?

A It is the day after.

Q And that is the date that is shown on page 53,
correct?

A Uh- huh.

Q And on the "with project,” it shows a Delta that

Is quite fresh. Wuld you say that is correct?

A It shows a Delta that is fresher than the
"W t hout project.”

Q And one woul d presune that that is because the
projects are required to neet water quality contro

requirenments in the Delta, pursuant to State Water Board
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orders; is that correct?

A It is correct that the projects have

requi renments issued by the State Water Board to

neet .

Q And is that a reasonabl e explanation as to why
the "with project” condition is so fresh?

A Yes.

Q And then the "w thout project” shows that the
water quality is not as good?

A Correct.

Q And do you have any understandi ng why the water
quality would not be as good in the "w thout project”
condi tion?

A There woul d be | ess water being conveyed from
State and Federal Project reservoir storage
downstreamto neet Delta criteria.

Q So the natural condition of the Delta, "wthout
project” condition would be -- the water quality

woul dn't be as good?

A During the tinme period depicted here, yes.

Q Right. Do you have any idea where in the Delta

BBID s diversion is? Wuld you be able to roughly pick

it out on this map?
A | would have to see a different type of map.

Q "Wth" or "without project” condition, if on
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June the 13th of 2015 and "w thout project” condition,
If there actually was this freshwater that is in the
Delta, and there is no projects, do you have any opinion
on who would be entitled to divert that water?

M5. MORRIS: Objection. Calls for illegal
opi ni on.

THE WTNESS: Insofar as the water is being used
to neet a condition that the State Water Board issued,
as long as it is neeting that condition, it is stil
under the purview of that State Water Board order.

Q BY MR KELLY: So is it the Prosecution Tean s
position, then, that all of the water in the Delta is

bei ng used to neet water quality control requirenments in

the Delta?

A "mjust saying insofar as it is used to neet
court-ordered conditions, until it has satisfied

that condition, it is still being used for that

pur pose.

Q What Board order requires all the water that is

in the Delta to remain in the Delta to nmeet water
qual ity control requirenents?

A Al'l I knowis that in order for the State and
Federal Projects to operate, they have to neet the
conditions issued by the State Water Board. And

absent neeting those conditions, they cannot operate
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on those dates that they don't neet the conditions
-- unless there is sone Board order allowing themto
continue operating, such as this year's orders that
wer e drought emergency orders. That is what | know.
Q So do you know whet her or not curtail nents were
issued in order for that water to stay in the Delta, so
it could neet those water quality control requirenents?
A This year, we issued a nunber of different
Delta orders due to the difficulties of managi ng
different issues, such as cold water pool.
Q I"masking if the curtailnments were issued for
t hat purpose.
A No. Curtailnments are not based on those
Board orders. They are based solely on full natural
flow and if there is enough supply to neet denmand.
Q But when full natural flow stopped, there was
still a large pool of water in the Delta, correct?

M5. MORRIS: (bjection. Vague as to "pool."

THE WTNESS: There would be water. O what
quality, | cannot say.
Q BY MR KELLY: Doesn't the State Water
Contractors' conplaint suggest that the water woul d have
been of sufficient quality in many portions of the
Del t a?

M5. MORRIS: (Objection. Calls for specul ation.
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THE WTNESS: The State Water Contractor's
conplaint wasn't what we used for determ ning water
avail ability.

Q BY MR- KELLY: What did you consider or what did
the State Water Board do with respect to the pool of
water that remained in the Delta when full natural flow
ceased?

A W did not do anything regarding that because
our availability anal yses are based on the full

natural flow at the gauges that were indicated on

our graphics at those stations with the added return
flows. None of those are considering if there was
salient waters in the Delta. That doesn't consider

t hat salient water.

Q How about fresh water?

A The anal yses in the nodel don't address that

I ssue.

Q Wiy not? See, here is the problemthat | have.
There is a lot of water in the Delta. [|I'mtrying to

understand why the State Water Board cut off water
ri ghts based on inflow and ignored the pool of water in
t he Delta.

["mjust trying to find out who can give ne that
answer. Do you have any idea?

A Qur evaluation was what | would call a
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traditional engineering evaluation based on

avai l abl e dat a.

Q Do you have any idea what the capacity, the
storage capacity, is of the watercourses within the
Legal Delta?
A |'ve seen nunbers but | don't recall them

MR. O LAUGHLIN: Can we take a break?

MR KELLY: W can take a break right now |
apol ogi ze.

(Wher eupon, a recess was then taken.)

M5. KELLY: Back on the record.
Q Ms. Mowka, has the State Water Board, to your

knowl edge, ever done anything to determ ne what the

sources of water are in the Delta at any given tinme of

t he year?

A

That is a broad -- State Water Board. |

can't speak for all the branches because Bay Delta

branch may have done work.

Q
A

Q

Wat er

Sure. And | just asked if you were aware of.
Oh. You said "State Water Board."
| said, are you aware of anything that the State

Board has done to determ ne what the sources of

water that are present in the Delta at any given tine of

t he year?

A

I'"'maware of the Board decisions which may
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speak to the issue in sone way.

Q Are you aware of any fingerprinting analysis
that m ght have been done to show source contributions
to the South Delta -- wintertine, spring, sumrer or
anything like that?

A I've not read such works.

Q Do you think that for the purpose of
curtailnments, it would be good to have an under st andi ng
of the source contributions of water to the Delta, and
whet her or not there was "w thout project” condition, a
pool of fresh water available to Delta diverters?

A Since that is not the nethodol ogy that we have
used, | have not found that information necessary to

determ ne the water supply.

Q Why didn't you use that kind of analysis?

A Because we relied upon a standard engi neering
appr oach.

Q So Ms. Mowka, are the curtail nments based upon

BBID s priority date falling below a line that you

est abli shed as part of your analysis or is it based upon
the actual |ack of availability at BBID s point of

di versi on?

A It is based upon the fact that there was
insufficient water within the systemto serve that

priority date of right.
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Q And so even if there was sufficient water

present in the Delta for BBID to divert all summer | ong,

that woul dn't have mattered?

A W | ooked at the flows as they noved
downstream for the stream systemin our analysis.

Q So | think the answer to ny question is no, but

["mgoing to rephrase it and see if | can get a "yes"

a "no.
You are telling ne that the State Water Board's

water availability analysis didn't consider any water

or

that was present in the Delta when the curtail nents were

I ssued; is that correct?
A What we considered was water that was present
on those dates in the streamsystem And insofar as

that water would nove to the Delta, we | ooked at the

Del t a.
Q Right, but if on June 12th --
A Because we | ooked at the prorated

contribution of the streamsystens to the Delta
flows, such as Sacramento River prorated
contribution, San Joaquin River prorated
contribution -- based upon the percentage of the
flows that were originating in those stream systens.
So we certainly |ooked to adjust the issue

based upon the contributions from Sacranento River
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wat er shed and San Joaquin Ri ver watershed.
Q Do you have any idea how long it takes
Sacranmento River's water to get to the South Delta to

BBI D s point of diversion?

A No. | generally know how much tinme it takes
for, like, Shasta water to get to Delta. So |I do
know certain of these things. You know, I'mfairly

famliar with Friant routing time. So |I'm nore
conversant in sone of the reservoir routing times.

Q So how long does it take for water to get from
the Shasta to the Delta?

A I think it is around in the order of five

days or so.

Q Five days. But the State Water Board issued
curtailments in Redding the sane day it issued
curtailnments in the Delta, correct?

A That is correct. But as you pointed out to ne
on the graph that we tal ked about, the water supply
situation had been very poor for nultiple days prior to
I ssuance of that order -- or not order but the
notification, the fact that there was insufficient
supply. So there had been a | ong precedent condition of
poor fl ow.

Q But if BBID went out to the Delta and there was

a lot of fresh water there available in the Delta, why
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shoul dn't BBID keep diverting that water?

A BBID s water right is to a specific source.
And insofar as that source had insufficient supply,
then there is no water to divert.

Q What source of water can BBID divert from do
you know? |'m asking because you just said it is only
for a specific source.

A Right. Because | know that the BBID
diversion facility is |l ocated on the canal on the

I ntake heading to the State Water Project Canal.

And that their original source had been obligated by
the State Water Project.

So I'maware of that. But | don't know, you
know, the technical terns, if you would consider
your right as attached to the original source or
to -- | would think you had noved it to the new
poi nt of diversion on that canal.

Q So I'Il represent you that the original point of

di version was on Italian Slough. And Italian Sl ough was

obliterated -- | think that is the word you used.
A | used that word.
Q -- when difton Court Forebay was constructed

and the Departnent of Water Resources provided BBID
conpensation to nove the diversion facilities to where

they are today on the intake channel.
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Do you have any know edge or opinion as to what

the source of BBID s water is to satisfy its water

right?

A Yes.

Q What is that?

A Vell, | believe BBID s water right is to the

i ntake canal at this time because that is their new

| ocation for their intake.

Q Do you know what the source of water at BBID s
poi nt of diversion is?

A | believe it is Delta flows.

Q Do you know what sources contribute to that

Delta flow at BBID s point of diversion?

A I nsofar as our analysis is concerned, yes.
Q What ?
A W | ooked at -- for the Delta, we |ooked at

the prorated flow that was produced by the
Sacranmento River system and the San Joaquin River
system And we found that the majority of the flows
avail able for Delta diversions were fromthe
Sacranmento River systemthis year.

Q Did you conpare that to any other years?

A We conpared them on a nont h-by-nonth basis
because the natural flow conditions change based on

what is going on in those watersheds on a nonthly
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basi s.

Q Do you know what the source of the water is that
BBl D woul d have diverted fromJune 12th or June 13th to
June 25th? Do you know what the source of that water
Is? Do you know where it cane fronf

A Yes. It is at the intake canal.

Q Do you know what the source of that water is?

Do you know whether it was Sacranento River water, San
Joaqui n R ver water, Mkelume River water, do you know?
A | would have to | ook back because the

percentages of the prorated flows varied on a

nmont h- by-nmonth basis, so | would have to | ook at

that specific nonth for the prorated contribution
fromthe Sacranento River system and San Joaquin

system

Q Did you conduct a fingerprinting analysis to

make that determ nation?

A VWhat we did was we eval uated the flow regine,

the flows thensel ves, and | ooked at what was bei ng
contributed by the different watersheds.

Q If | wanted to ask sonebody at the State Water
Board why the water that was present in the Delta wasn't
factored into the curtail nent decision, who would | talk
to? Wiwo would have nade that call to not consider that?

A That was 2014.
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Q Who would | talk to?
A |"'mnot sure. | think that Aaron MI | er was
in charge -- had a lot to do wth the nodeling

efforts in 2014, though |I'mnot certain whether he

woul d have made that decision. He was the senior.
| believe the decision my have been up

hi gher than that. John O Hagan previously held ny

position. He held that position in 2014, so he is

the nost |ikely source of know edge on that issue.

Q Ckay. You nentioned that BBID is on the intake

channel now. Are you famliar with the lay of the |and

with difton Court and Banks Punping Plant in the intake

channel ?

A Somewhat .

Q Do you know what Clifton Court is?

A It is a forebay.

Q What is a forebay?

A It's a -- when you operate |arge punping

facilities, they can draft a |lot of water at one
time. So often you need to accunul ate a supply, so
that you minim ze your inpact on surface streans.

Q When you say you need to accunul ate a supply,
what do you nean? How do you accunul ate a supply?
A You can create sonething as a forebay in

order to have a place to put water until you start
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drafting, so that you don't imedi ately affect sone
of the other streans.
Q Do you know how Clifton Court is operated to

achi eve that goal ?

A | have only heard anecdotal infornation.
Q What have you heard?
A |"ve heard that they don't operate on a 24/7

type of basis.

Q I's it your understanding that DWR takes water
into Adifton Court and then closes the gates, for |ack
of a better term at difton Court and then can operate
Banks Punping Pl ant w thout having an inpact on the
water in the Delta?

M5. MORRIS: (bjection. Specul ation.

Q BY MR KELLY: |Is that your understandi ng?

A My understanding isn't as detailed as that.

Q Ckay. What is your understandi ng?

A Sinply, that they didn't operate 24/7; that they
oper at ed schedul e on/ schedul e of f.

Q So what does "they didn't operate 24/ 7" mean?

A My understanding -- and I'mnot sure if this

Is correct -- that they don't operate their punps

full-out on a 24-hour-a-day, seven-day-a-week basis,
but that they are nore selective.

Q Do you know if difton Court Forebay is a
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regul ati ng reservoir?

A | do not know.

Q Do you know whet her BBID ever operates 24 hours
a day?

A | do not know.

Q Do you know whet her BBID has any rights to

utilize Aifton Court Forebay in the intake channel ?
A | have been reading the Statenent of Water

Di version and Use in which BBID says they are a

pre-14 water right hol der.

Q Do you know whether BBID has a right to utilize
Aifton Court Forebay in the intake channel ?

A | do know that they have a facility on the

i nt ake channel .

Q Do you know whether BBID has a right to utilize
Adifton Court Forebay in the intake channel to divert
their water?

A | do know that they have the right of access

I ssued by the Departnent of WAater Resources to

utilize the intake channel point of diversion which

t hey own.

Q Did you factor any of that into your

deci si on- maki ng process when you prepared the ACL?

A No.

Q Are you famliar at all with the 25 percent
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vol untary reduction for riparians in the Delta in 20157

A Sonmewhat .

Q Tell nme what your understanding is of that
progr am

A That the State Watermaster had offered

opportunity for parties to participate in a

program-- who are riparian diverters -- to
participate in a programto cut back their use by

25 percent by fallow ng or other neans.

Q And what did they get in exchange for cutting
back the 25 percent, if you know?

A It was ny understandi ng that they would not,
then, be subject to additional cuts in their water
suppl y.

Q And so if they were assured they wouldn't be cut
back further, if avail able water dropped bel ow t he

75 percent of riparian demand, where would the extra
wat er conme fromthat they needed to divert?

A | can't specul ate because we didn't actually
encounter that situation this year.

Q What happened to the 25 percent of water saved?
Where did that go?

A The records are correlative, which neans that
they are going to share in their supply across the

class of right holders. | couldn't speculate if one
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riparian used less, if it neant that there was full
supply for another riparian, because of the
correlative nature of those so --

Q So how did the State Water Board think that the
25 percent savi ngs woul d be achi eved?

A I"'mnot involved in that program so | can't
speak to how their thought process worked.

Q kay. Can you take a |look at Exhibit No. 16 for

me, please. Tell nme if you recognize what that exhibit

IS.

A It is an organi zational chart.

Q Are you famliar with it?

A I'"d I ooked at it briefly when | first canme in
t he room

Q Ckay. D d you talk to M. Coats at all about

hi s deposition?

A Just briefly.
Q What did you tal k about?
A If I can even recall. Just generally the

subject matter, the nature of the questions.

Q Did you ask himabout that or did he offer that
to you, to tal k about that?

A He was already tal king to sonebody when |
approached his desk area.

Q He was tal king to sonebody about --
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A It was an ongoi ng conversati on.
Q |"'msorry. He was talking to sonebody -- |
didn't nean to interrupt. [|'msorry.

Was he tal king to sonebody about his deposition?
He was.

Who was he tal king to?

John O Hagan.

Do you recall what the conversation was?

> O >» O >

It was a general conversation regarding the
deposi tion.
Q How about M. Yeazell? D d you talk to him

about his deposition?

A Yes.

Q Did he offer that information to you or did you
ask hi nf

A It was along the lines of "howdid it go."

Q Was it a | ong conversation?

A It was on a sidewal k intersection crossing

the street.

Q kay. Can you tell nme where you are on
Exhibit 16 in this organizational chart, please?

A Certainly. 1'min the box that -- where am
. I'"min the box under the yell ow box that says

"Barbara Evoy," which is the second colum fromthe

right.
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Q So on the right-hand side of the chart, there is

a yell ow box that says "Division of Water Rights, Deputy

Director Barbara Evoy."

A Yes.

Q Bel ow that is John O Hagan?

A Yes.

Q And below that there is a box entitled

"Enf orcenent Section” with your nanme as manager?
Uh- huh.

And then next to you is Amanda Mont gonery?
Uh- huh.

And so John O Hagan is your supervisor?
Yes, he is.

And his is Barbara Evoy?

> O » O >» O >

Right. But under the Del egations of
Authority, only certain matters are raised to

Bar bara for her consideration. And also we are very
careful with respecting prosecutorial |ines and
maki ng sure that we don't have any issues with

respect to that.

Q Right. So you said through the del egation --
A Del egati on of Authority docunent.
Q So the Delegation of Authority, is that a recent

del egation or has it been --

A No.
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Q When was the Del egation of Authority adopted?
A It is a |long-standi ng docunent that gets
revanped periodically. 1t was revanped within the

| ast coupl e of years, but not |ast year.

Q So when you said things don't have to go up to
Bar bara Evoy, does that mean that John O Hagan has the
aut ononous power to decide things for hinmself under that
del egati on?

A It depends what the itemis. If it is an
enforcenment matter, Barbara Evoy does not review the
item Under the Del egations of Authority, we have

to informthe Board of any controversial matters.

So we sinply informthat we intend to issue. And we
don't provide for themthe docunents or opportunity

to revi ew docunents.

Q So when you say "you informthe Board," was does
t hat nean?

A W inform Barbara Evoy, Tom Howard and Caren
Trgovcich that we intend to i ssue an enforcenent
itemrelated to "X' and that is about it because

they are not apprised of the content. They see the

content when the public sees the content.

Q So Tom Howard doesn't nake enforcenent decision?
A No. This is an advisory notification.
Q And you said that you are very careful -- |
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think you said to maintain the prosecutorial -- what did
you say?
A To make sure that we nmaintain separation of

functions. W are very careful with that.

Q What does that nean?

A That neans that anybody who may be serving as
Board advisory in a hearing venue or such proceeding is
not advised as to what we are doi ng.

Q And so for the BBID enforcenent action, who was
on your side of that wall or that |ine?

A For, BBID obviously Andrew Tauriai nen. And

then on ny side, it is John O Hagan, as far as ny

chai n of command goes.

Q Anybody el se?

A That is my chain of conmand.

Q How about Brian Coats?

A He is subordinate. So he is on ny side, yes,
but he is subordinate. | thought you were asking with

respect to ny upper managenent chain of conmand.
Q No. | want you to tell nme who was on your side?

If I call it a "wall," is that kind of a correct way to

say it? |Is there a wall between you and the advisory

peopl e?
A Absol utel y.
Q kay. And so who was on your side of the wall?
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A On ny side of the wall could be any of the

staff that are under ny supervision, depending on

the specific case. Because the staff is different

for BIDD than West Side. And so anybody on ny staff

is on ny side of the wall.

Q So | want to know for BIDD, who was on your side

of the wall?

A | have Brian Coats and Jeff Yeazell. And
BBID, | believe |I'"malso using Paul Wlls.

Q And then who was above you on your side of the
wal | ?

A John O Hagan

Q How about Barbara Evoy?

A Not at all.

Q How about Caren Trgovcich?

A Nope.

Q Tom Howar d?

A Nope. Nope. They only receive the advisory

notification when we issue the action item

Q How about M chael George?

A M chael George is staff actually who was

i nvestigatory in sone of these Delta matters, so

t hey woul d be on ny side.

Q M chael George was investigatory in the BBID

matter, wasn't he?
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Correct.
So he is on your side of the wall?

Correct.

O » O >

Was anybody fromthe Departnent of Water
Resources involved in the investigation of BBID?

A Qur participation with the Departnent of

Wat er Resources is because we use their data for our
wor k on water supply issues. So that is the primary
use we nmake of primary Water Resources. So on the
BBID matter, that would be how we interface with the
Depart nent of Water Resources.

Q VWho woul d the Departnent of Water Resources do
interface with on the BBID matter?

A We use their publications, plus their nonthly
data that they supply with respect to full natural
flow So |I don't have the nanme off the top of ny
head as to who woul d have provi ded that because they
provided that data. It is available online.

Q How about the State WAater Project Anal yses

Ofice? D d you have conmuni cations with anybody there

about BBID s diversions after June the 12th?

A I|"mnot certain as to that because | was
curious as to how many punps there were and things
of that nature. So other than that kind of an

I ssue, ascertaining facilities |ocations.
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There was an issue after June 12th where |
wanted to ascertain how nmuch was diverted for the
power facilities and where they took their water.
Q Did you ever talk to Nancy Quan?

A I"'mnot certain if | talked to Nancy. |
talked to Bill Coyle.

Q How about Maureen Sergeant ?

A | think I sent an email to her that was
regarding facilities.

Q Way woul d you have sent her an enmil ?

A Because |'ve known her for many, nany years.
She is well aware of where things are |ocated, so |
was curious as to the facilities |location. Again,
was concerned in the context of the power facilities

and Mount ai n House.

Q W established who is on your side of the wall.

Who was on the other side of the wall that you can't
conmuni cate wit h?
A | can't communicate wth Barbara Evoy --
anyone in the hearings branch because | don't know
which staff it could be assigned to when | first
have a matter

| can't talk to, and don't talk to, Les
Grober because he is the assistant deputy for the

hearing side of the house. | don't talk to D ane
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Ri ddl e because she is the program manager for the
heari ng side of the house. Caren Trgovcich, Tom
Howard with respect to enforcenent itens.

Q So you don't talk to those people. | assune you
don't talk to anybody who is actually on the hearing
teameither, Ernie Mna?

A | don't talk to any of the hearing staff
because that way it does not matter if our project
gets reassigned or anything else. Like, if staff

were to leave, | don't have an issue that way.

Q And does that prohibition of comunications, is
that only related to the enforcenent action or is that
related to the issues of controversy in the enforcenent
action?

A | believe you' ve already heard us say that we
obt ai ned Tom Howard's aut horization for issuing
notifications on the water supply issue. And |
bel i eve that goes to the question you just asked.

So we do talk -- although we don't talk to Les

G ober or the hearing staff with respect to water
supply issues. W talk to get the authorization
fromTomto issue that item

Q Do you know whet her Les Grober submtted a
declaration in any of the existing Delta litigation on

behal f of the State Water Board?
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A He did.

Q But he's not on the prosecution's side. He is
on the advisory side of the wall?

A That is his usual function.

Q Have you presented this to the Board on water
availability or curtailnments in 2015?

A The Board has a nonthly update on drought
conditions. They asked for current information as
part of that update.

Q And so is that a yes, that you' ve presented to

the Board on water availability and curtailnments in

20157
A Yes, in the context of actions already taken.
Q Do you ever communi cate to any of the Board

menbers on actions you are going to take?

A As far as enforcenent actions, no.
Q How about on curtail nents?
A O her than the advisory notification, which |

am not privileged to know where that is distributed
to after we send it to the advisory person, which |

just nentioned was Barbara and Caren and Tom

Q | want you to take a |l ook at the BBID draft ACL,

if you wll, for me. That should be Exhibit No. 14 in

t he binder. Let ne ask you another question rea

qui ckly.
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You said the State Water Contractors' conplaint

pl ayed no part whatsoever in the decision to issue

curtail ments or the enforcenent action; is that correct?

A Vell, today my whole unit -- ny whole shop --
has not even asked for a response to conplaint. W
have been too busy to do anything with that

conpl ai nt.

Q | understand. I'mjust confirmng that you said

that it played no role whatsoever in the issues in the

decision to curtail or bring enforcenment action; is that

correct?
A That is correct.
Q | was just -- and | could find the enail.

just noted that you sent BBID s ACL the day it was

I ssued to the general counsel for the State Water
Contractors and nobody el se. There is an email where
you sent that to her. Any particular reason why you
woul d have done that?

A | don't know the reason at this tine. It is
alittle while later now.

Q kay. Take a look at the draft Adm nistrative
Civil Liability Conplaint. Did you have any role in
drafting this ACL?

A Yes.

Q Tell nme what your participation was.
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A | discussed this ACL wth counsel, and also |
di scussed the water availability elenments with the
staff after the water availability notification was
i ssued, so | did those things.
Q Take a | ook at paragraph 18 for me on page 3 of
7. In the first sentence, | want you to read that to
yourself and |l et ne know when you are done.
A (Wtness reading.) |'mdone.
Q Did the Prosecution Teamissue this ACL agai nst
BBI D because BBID took water that senior water right
hol ders needed downstream of BBID s point of diversion?
A As |'d explained, senior and junior right
hol ders throughout the stream systens are
i nterspersed in location. And so our water supply
situation is a global analysis.

Certainly, there are senior right holders
that could be affected by the taking of water by
junior right holders. | can't state that specific
| ocation as to where they sit on a stream as
conpared to BBID. But in our analysis, there were
senior right holders that required some supply
avai l able to them
Q Is there any other reason, other than taking
wat er that senior water right hol ders needed, is there

any ot her reason BBID woul d have unlawful |y taken water?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 171




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

A There was no water avail abl e under the
priority date of the right based on water supply.
That is independent of whether sonmebody el se needed
the water. There was no water under that priority
dat e.

Q ["mjust trying to understand. The water that

BBI D took, is that water that senior water right hol ders

were entitled to, that pre-1903 and riparian water right

hol ders were entitled to?
A There was sinply no supply avail abl e under

the priority date.

Q Right. But BBID diverted water on June the
13th. |I'm asking you whose water, then, did BBID

di vert?

A | don't have that information for you today.
Q So in preparing this Adm nistrative G vil

Liability Conplaint, you didn't consider whose water
t hat was?

A We considered all of the right hol ders and
their relative seniority in each watershed where we
i ssued a water shortage notification. So we did
consi der whose water supply was affected based on
priority date of right.

Q So whose water supply was affected by BBID s

diversions? Is it pre-1903 and riparian water right
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hol ders or soneone el se?

A For BBI D, because they have a 1914 priority,
it could be anybody who is nore senior to that 1914
priority, not necessarily limted to 1903.

Q Ckay. So let nme phrase it this way. BBID s

seniority date is May the 18th -- | think the claimis

May 18th. Does that ring a bell? | thought it was in

her e.
So if we assune that BBID s cl ai ned date of

priority was May 18th, 1914, is the ACL based on the

fact that BBID took water that was needed by those with

a priority May of May 17th, 1914, and senior and

riparians?

A Yes.

Q Anybody el se?

A No.

Q Ckay. Go to paragraph 25. Can you read that to

yourself and | et nme know when you are done?

A (Wtness reading.) |'m done.

Q And then | want you to read the |ast sentence in

par agr aph 27.

A Ckay.

Q Wiy is the June 12th unavailability notice and
the receipt of it inportant for the ACL?

A Because we always |ike to docunent that
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parties receive notification.

Q So why is the receipt of the notification

rel evant for the ACL?

A It is always rel evant because parties can
either seek hearing or other actions. And the dates
are inportant as to date of receipt in order to
trigger their tinmelines under their relative code
provi si ons.

Q So do you know any hearing that BBID coul d have
requested as a result of receiving the June 12th notice?
A I'"mjust saying in general, you know,

reconsi deration hearing dates are all triggered off

of noti ce.

Q What dates were triggered by the June 12th
notice?

A As it states in this particular item the
right to hearing -- it is Item42. "Any such

request for hearing nust be in witing and recei ved

or postmarked wthin 20 days of the date this notice
I's received."

Q Ms. Mowka, that's within 20 days of receipt of
the ACL, correct?

A Correct.

Q So | need to know -- |I'm asking you what the

rel evance of the June 12th notice or the receipt of that
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Is for the purposes of the ACL?

A Because we infornmed you as to the water

avai lability situation, and that is confirmation
that you had that information

Q So is the ACL based on the diversion of water
when it was unavailable or is the ACL based on the
di version of water after having received notice fromthe
State Water Board that it was unavail abl e?

A The State Water Board can consi der
enforcenent actions at any tine an unauthorized

di version occurs. Receiving notice regardi ng water
supply situation is sonething extra which we've done
for water rights holders this year -- and we did it

| ast year -- to nmake sure that they were apprised of
the situation

Q So why is receipt of the notice inportant?

A W always like to track that information.

That is what we do.

Q But why do the fines start the day after the
notice?
A Because you had information that was provi ded

to you directly fromus at the State Water Board
regarding the water supply situation
MR. KELLY: Mark this as next in order,

pl ease. What nunber?
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(Wher eupon, Exhibit Nos. 44-45
mar ked for identification.)
Q BY MR KELLY: M. Mowka, please take a | ook at
Exhi bit 44 first, please.
A Ckay.
Q If you see on the bottom of [Exhibit 44, it is an

emai|l fromJohn O Hagan to Carol Peach and you are cc'ed

on this.

A Correct.

Q Did you receive this email, do you know?

A I likely did.

Q And John O Hagan is asking Carol if IT could

provide himw th the nanes of all persons currently
subscribed to the drought list for water rights.

A Correct.

Q Did you ask himto ask for that or did you have
any role in that request for information?

A | don't recall at this tine.

Q Do you know why he was asking her for that

I nf ormati on?

A Certainly. He wanted confirmation with
respect to who received it. That particular |ist

has over 7,000 persons on it.

Q Ckay. And then above that on June 17th, Carol

responded to himand it says, "FYl: You cannot use the
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list of nenbers for other purposes nor share with
anot her division Board or outside entity." And in
parens, it says, "per OPA"

I's that correct?

That is what it states.

Do you know what OPA is?

Ofice of Public Affairs.

o » O >

Ofice of Public Affairs. And do you know why
the State Water Board is not allowed to use the list of
nmenbers for other purposes?

A There are sone limtations on sharing private
information that we respect in our system

Q And then could you take a | ook at |[Exhibit 45 for
nme, please?

A Ckay.

Q This apparently | ooks to be a response to that
request, containing what appears to be about eight or
nine attorneys at ny firmwho are on that list: M.

G |l nore, sone people from Sanjoaqui n. gov.org. Sonebody
el se searched for matches for the name of ny law firnis
old server at @awssd. com and sonebody naned
erin@vstrat.com is that correct?

A Yes.

Q Do you know why this information -- well, do you

know whet her or not this informati on was used for
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anyt hi ng other than the purpose for which these people
si gned up?
A We use the information to confirm whet her the
parties received the Lyris notification as noted in
par agr aph 25.
Q Do you know why people sign up for the Lyris
list serves?
A Yes, because it is a convenient way to get
instant information regardi ng action.
Q Does the Prosecution Team bel i eve that people
sign up for that to consent to service of process of
| egal docunents?
A Personally, | can only speak for nyself that
it confirms for us that parties had reason to
bel i eve that they received the unavailability
notice. And that is what this server is for. This
particular address is related to drought updates.
So we were confirmng that you received the
i nformati on on the drought updates.

It is not confirmation of receipt of the
enforcenent action. It is the drought update
i nformation, which is what these parties signed up
for the Lyris for,
Q So | see in paragraph 25 of the ACL, there is a

reference to the email address of rgil nore@bid. org
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havi ng recei ved that.

A Uh- huh.

Q s that an authorized use of that Lyris email
list serve nanes, do you know?

A | do not know.

Q Di d anybody bot her checking before they put it
in an Admnistrative CGvil Liability Conplaint?

A | believe we checked on certain things, but I
can't specify as to what issues. Certainly, we

al ways talk to our |egal counsel with respect to

what information is public information that can be
shared and what is private information that should
not be shared.

Q Do you know if the list of nanmes of all of the
attorneys at nmy firmthat are on [Exhibit 45 for the
di ssem nation, that they are signed up for the Lyris
list service authorized use of the Lyris sign-ups?

A | woul d have to ask | egal counsel.

Q Di d anybody ask, do you know, before this was
di stributed pursuant to a Public Records Act request?
A My | egal counsel was involved in preparation
of the response to the Public Records Act request

and reviewed all materials for that request. So |
bel i eve that issue has been vetted through | egal

counsel .
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MR, KELLY: Thank you. We'll mark this as
the next exhibit, [Exhibit 46.
(Wher eupon, Exhibit No. 46/ was

marked for identification.)

Q BY MR KELLY: Do you have Exhibit 467

A Yes, | do.

Q Is that an email that you were cc'ed on?

A Yes.

Q Is this an email from Barbara Evoy to Tom
Howar d?

A Yes.

Q Wth a copy to Caren Trgovcich, John O Hagan and
to you?

A Yes.

Q Do you know what |etter Barbara is referring to

inthis email?

A Yes. It states in the attachnent, "Notice of
2015 surface water shortage and potential for
curtailment of water." So this is the notification
that there may be inadequate supply for the year

Q So this would have been one of those general

notices that the State Water Board sent out to all water

ri ght holders and posted on its website?
A Yes. They were informative to tell the

public that the water supply situation did not | ook
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good.
Q And then the second sentence, "John is hol ding
until after your neeting with the GO tonorrow." What is
the "GO'?
A Governor's O fice.
Q Governor's Ofice. So do you know, did people
fromthe State Water Board neet with the Governor's
Ofice on curtailments, if you know?
A | do know that this email says that they were
conversant wth themregarding the general letter.
Q Are you aware of any neetings between anybody at
the State Water Board and the Governor's Ofice with
respect to curtail nment?
A | do not know specifically.
Q You are not aware of any?
A | know that there are nmeetings at the
Governor's O fice but | don't know the subjects
because |'mnot invol ved.
Q Do you know who attends those neetings on behal f
of the State Water Board?
A The upper echelon, such as Caren and Tom but
| don't know the subjects of those neetings.
Q How about Board nenbers?
A It may be that our chair attends, but I'm
only specul ating when | say that.
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MR JENKINS: Do you know or not?
THE WTNESS: So | guess | don't know.
Q BY MR KELLY: |I'monly entitled to what you

know. | don't want you to speculate or guess. I'monly

entitled to what you know.
(Wher eupon, Exhibit No. 47 was

mar ked for identification.)

Q BY MR KELLY: Do you have Exhibit 477
A Yes.
Q Exhi bit 47 is a February 13th, 2015 email from

Les G-ober to Brian Coats. You were copied on it, John

O Hagan, Barbara Evoy, D ane Riddl e and Amanda
Montgonmery with regard to supply and demand curves for
t he Delta \Watershed.

A Yes.

Q Didn't you tell me -- correct nme if |I'mwong.

| thought you said that Les G ober and D ane Riddle were

on the other side of the wall when it came to water
availability.
A | did.
M5. MORRIS: (Objection. Msstates testinony.
MR KELLY: I'masking if that is correct.
MR JENKINS: Go ahead.
THE WTNESS: | didn't say Amanda Montgonery.
Q BY MR KELLY: No. | thought you said of the
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people on the email -- | thought you said D ane R ddle
and Les G ober were on the other side of the wall on
water availability.

A They were on the hearings advisory team

Q | guess what |I'msaying -- | thought you said
that you didn't comunicate with them on wat er

availability.

A | don't, generally.
Q I"d like for you to take a | ook at the second
enmail in that chain fromBrian Coats to Les G ober where

you were copi ed agai n.

In that second paragraph it tal ks about, it
says, "John and | were discussing for this year using
the Freeport gage (average due to tidal influence)
Vernalis, Mkel ume and Cosummes flows as supplies
avai |l able to the Legal Delta watershed but have not
finalized the decision.™

Do you see that?

A | see that.
Q Vere you involved in any discussions about
utilizing any of that for curtail nents of water

avai | ability?

A That met hod was not sel ect ed.
Q Do you know why?
A W determned | would stay wth the
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nmet hodol ogy from Sept enber 14t h.

Q Wiy did you nake that determ nation?

A Because we felt that it was appropriate to
use the full natural flowwth the factors I've

di scussed earlier today.

Q Way woul d it had been nore appropriate to use
that method instead of using the nmethod described in

this email ?

A | woul d be specul ati ng.

Q Were you involved in the decision-nmnmaki ng
process?

A Yes.

Q Then you woul dn't be speculating as to why you

t hought it was nore appropriate, would you?

A The Freeport gauge discussion, it is solely
l[imted to this -- pre-curtail nent discussion --
this was a February item Curtailnents did not
occur for several nore nonths.

We | ooked at this because we want to al ways
check all avail abl e net hodol ogi es, all avail able
data sources. It is part of our conplete | ook at
the picture, but we didn't select this.

Q Do you know whet her the anal ysis discussed in
that email would have resulted in nore water being

avail able for people in the Delta than the analysis
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nmet hod you used?
A Since we did not apply this to the
spreadsheet, | could not state.
(Wher eupon, |[Exhibit No. 48 was

mar ked for identification.)

Q BY MR KELLY: Do you have [Exhibit 48, Ms.

M owka?

A | do.

Q This is an email from Barbara Evoy to you and to
Jeff Yeazell. Am1| saying his |last nane correctly?

A "Yeazel | ."

Q "Yeazell." Apologies to M. Yeazell.

It is dated Thursday, May 21st; is that correct?
A Yes.
Q And the subject is, "Tomcalled and he wants to
know where we are with the charts,” right?
A Yes.

(Wher eupon, brief interruption.)

MR KELLY: Back on the record.
Q And Bar bara Evoy says, "That we di scussed
yesterday." This is an email to you. Do you know what
she is referring to, "That we di scussed yesterday," do
you recall?
A Below it is talking with respect to the

25 percent riparian rights savings issue on the
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subject line slightly below that.
Q kay. And after that, it says, "He needs to get
back to the Board." Do you know what that neans? Do
you know what that was about?
A Tom advi ses the Board about matters.
Q Do you have any idea -- well, let ne ask you
this. It says, "He needs to get back to the Board." Do
you know if the "he" refers to Ton®
A I nasmuch as the subject says "Tomcalled," |
woul d presune it is Tom
Q And the Board woul d be the State Water Resources
Control Board?
A The menbers.

MR KELLY: Let's go off the record for a

second.
(Wher eupon, brief interruption.)
MR. KELLY: Back on the record.
Q Do you know what he needed to get back to the

Board about ?

A Vell, belowit talks to the 25 percent

riparian savi ngs program

Q So do you know whet her or not M. Howard tal ked
to Board nenbers about the 25 percent voluntary
curtail ment progran?

A | was out at a Board workshop or sonething
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where it was di scussed.
Q Do you know whet her there were any di scussions

bet wen Tom and any Board nenbers outside of that

wor kshop?

A | could not say.

Q Did the workshop occur after May 21st, do you
know?

A | don't know the date of the workshop.

Q But you are not aware of any conversations Tom

woul d have had with any of the Board nmenbers with
respect to the 25 percent curtail nment, other than the
conversation he had at the workshop?
A ["m not generally participatory in Toms
briefings in all matters.
Q That is not what | asked. | asked whether or
not other than the discussion at the workshop, whether
M. Howard woul d have had any di scussions with any Board
menbers with respect to the 25 percent voluntary
curtail ment program
A | don't know.
MR. KELLY: Next, please.
(Wher eupon, Exhibit No. 49 was
mar ked for identification.)
Q BY M5. SPALETTA: Do you have [Exhibit 49, M.
M owka?
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A | do.

Q Exhibit 49 is an email from Barbara Evoy to
George -- and | amnot going to try to pronounce his
| ast nane.

A Kost yr ko.

Q Thank you. K-0-s-t-y-r-k-o.

Ti not hy Moran, you, John O Hagan and C ndy

Hensl ey were copied on it?

A Cindy is Barbara's secretary.

Q Cndy is Barbara Evoy's secretary?

A Yes.

Q And if you | ook down, there is a May 26th emil
where Tim says, "H, Barbara. | just need to get an

I dea of when the senior curtailment on the San Joaquin
iIs likely to be, if that's available yet, so | can get
details for a press rel ease.”

George said he would be the lead on this on the
norning of the 26th. And then the top email just after
noon, Barbara says, "W are working on timng right this
m nute. W proposed sending out curtailnents on Friday
but need to get the Board to nod first."

Do you know what that neans?

A | woul d have to guess what that neans.
Q | want to get answers fromyou and | want to

make sure they don't cone from counsel, especially on
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stuff like this. So | would appreciate, if you need to
talk to your counsel, we can take a break and you al

can have a conversati on.

O herwise, | would like for the response to ny
guestions to cone directly fromyou, Ms. Mowka. |Is
that okay? |I'mentitled to that, okay?

A Certainly. As |I'd stated before, Tom Howard

is signatory on |letters advising persons that there

is a water shortage. So Tom Howard al so has an

advi sory capacity to the Board.

Q So when the Board issued the curtail ment notice
on June 12th, it is ny understandi ng that the Board
consi dered those curtail nent notices directives to stop
and the Board rescinded the command portion in md-July
as a result of sone court proceedings. |s that your
general understandi ng of what happened?

A My understanding is that we notify people

that there isn't sufficient water.

Q Prior to June 12th, were those curtail ment
notices ever called "water shortage notices" or were
they called "curtail nent notices"?

A | believe they have generally been called
“curtailment notices." It was convenient. People
understood what it neant.

Q What did it mean?
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A It neant that there was a | ack of supply.

Q And it neant that the State Board was telling
themthat they had to stop diverting, right?

A Vell, it neant there was a | ack of supply

under their priority date.

Q VWll, the curtail nent notice mandated conpli ance
and filling out a certification form didn't it?

A It asked the parties to do so.

Q It directed the parties to do so, didn't it?

A It asked themto do so.

Q Did it direct themor did it ask thenf

M5. MORRI'S: Asked and answer ed.
THE WTNESS:. It asked that they conplete those

forms. There was no -- it said, you need to fill out
this form
Q BY MR- KELLY: Can you take a | ook at Exhibit 20

in the binder, please. Do you have Exhibit 20 in front

of you?
A | do.
Q Towards the bottom of the page, there is

| anguage that is underlined. Can you please read that
out |oud for nme?

A "Wth this notice, the State Water Board is
notifying pre-1914 appropriative clainms of right

wth a priority date of 1903 and |later wthin the
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Sacr anent o/ San Joaqui n wat ersheds and Delta of the

need to immedi ately stop diverting water with the
exceptions di scussed bel ow. "

Q Can you turn to page 2 under the bold type

It says, "Conpliant Certification Required." Can you
read the | ast sentence in that paragraph w thout reading
the HTTP | i nk.

A "You are required to conplete the formfor

each pre-1914 claimof right identified through this
notice at..."

Q So is it your testinony today that this

June 12th notice was sinply informng people that there
was no water avail able, and asking themto conplete a
certification forn? |Is that your testinony today?

A It does ask themto conplete the form

Q So when you receive a docunent fromthe
governnent that says you are required to do sonething,
do you think that is just a request fromthe governnent?

I's that your testinony?

A |"msaying that it asked themto conplete the
form
Q "' m aski ng you about your testinony that when

you receive a docunent fromthe governnent that says you
are required to do sonething, whether or not you

construe that as sinply the governnent asking you to do
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sonmething. |'masking you if that is your testinony.
s it?

A My testinony is that the docunent speaks for

itself. It does ask parties to fill out the form

Q And | asked you, Ms. Mowka, and |I'mentitled to

an answer .

MR JENKINS: It is asked or answered.
Q BY MR KELLY: That whether or not when you
recei ve a docunent fromthe governnment that says you are
required to do sonething, whether you construe that as a

sinpl e request by the governnent to do it, or whether it

I's mandated. |'m asking you how you read it.

A | would fill out the form

Q Do you read it as a nmandate or as a request?
A It asks people to fill out the form

Q So people could choose not to fill it out?
A W had a | ot of that.

And so in [Exhibit 49, when it tal ks about
getting the Board to nod first, do you know what Barbara
was tal ki ng about ?
A Under the Del egations of Authority
controversial actions, the Board has to be apprised
of controversial actions.
Q And so how woul d that work? So would a

curtailment of senior water right holders be a
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controversial action that would need to be run by the

Board first?

A I woul d think so.

Q Do you know how that works under the

"del egati on" docunent ?

A Under the "del egation” docunent, if it is a
controversial matter, they would need to nake sure

that the Board was apprised of it.

Q When you say "they would need to," just Tom or
Bar bara or --
A Tom or Barbara. It depends on, you know, who

is in that specific chain of command for a specific
action. In this case, the chain of command goes all
t he way through Tom

Q So it says, "get the Board to nod first." It

doesn't just say just advise them D d you ever just

ki nd of nake sure it was okay with Board nenbers?
A | never had that task in relation to the

wat er shortage notifications.

Q Ms. Mowka, when you need a break, just let ne

know t hat you need a break and we'll take a break.

| ost track of how | ong we have going. So if you need a

break, et us know, Kathy.
A Thanks. |'mfine.

(Wher eupon, |[Exhibit No. 50 was
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mar ked for identification.)
Q BY MR, KELLY: Exhibit 50, Ms. Mowka, is an

email from George to Barbara Evoy. You were copied on

it?
A Yes.
Q And it is kind of a chain email that has at the

bottomof it an email from Barbara to John, M chael
Ceorge and to you that says "curtail ment package.” The
subject line is "curtail ment package."” It is June 1st,
2015 at 5:40 p.m

It says, "...l believe these naterials are the
ones that Tom sent to Felicia and the other Board
menbers on Saturday. Felicia wll be calling in, so
there won't be an opportunity to show her new materi al
before the 8:00 briefing."

Do you know what "these materials" refers to in
that email ?
A Yes. On the next page, it says, "Tom
attached is (1) the draft notice; (2) the draft
press release with a sinplified graft for the San
Joaquin. (The Sacranento will be updated with a
nore sinplified version on Minday). And (3) draft
guestions and answers."
Q So when you and ot her fol ks working on

curtailments reached a tinme when you were ready to do
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things, did you normally then send a package of
materials or information to the Board, so they could see
what you were going to do?

A | believe | already addressed that. W sent
to Tomthe proposed letter for his signature and the
graphs, depending on which -- there is nore than one
wat er shed and nore than one graph, but this was one
wat er shed and one graph.

Q It tal ks about an 8:00 briefing. Wre there
regul ar briefings with Board nenbers on curtail nments, do
you know?

A Qbviously, | was on this email chain but |
don't recall other times. There may have been one
or two other tinmes when | was involved in

di scussions with a Board nmenber. | just don't

recall how many times or dates.

Q Did you ever participate in any of these
briefings with Board nenbers?

A Onthis one I"'mon the email chain, so |

i kely partici pated.

Q And were those briefings by tel ephone or were

they in person?

A This one indicates it is by phone.
Q And do you renenber who was on the call?
A No.
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Q Do you know what the subject natter of the
di scussion was? Do you renenber any of the

conversation?

A No.
(Wher eupon, |[Exhibit No. 51 was
mar ked for identification.)
Q BY MR KELLY: Do you have [Exhibit 517
A Yes, | do.
Q This is an email fromyou to George on Tuesday,

June 2nd at 8:44 a.m

A Ri ght.

Q It says, "John just returned frombriefing
Felicia. He said Thursday for curtail nent."

A So it looks like | did not participate in the
June 1st briefing -- this briefing of Felicia.

Q So the reference to the 8:00 a.m briefing in
Exhi bit 50 was probably the 8:00 a.m briefing that

happened on June the second?

A Pr obabl y.

Q And this is an 8:44 a.m

A Ri ght.

Q So you probably now didn't attend that one?

A Right. And that is why | didn't recall it very
well. It looks like | didn't attend.

Q Did John tell you anything el se about the
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briefing with Felicia, other than that Thursday
curtail nents woul d happen?

A | don't recall.

Q Do you know if Felicia ever nade the call on
when or to hold back on curtail nents?

A | don't recall Felicia ever making that sort
of deci si on.

Q Ckay.

A Because, you know, | don't get nuch
correspondence fromFelicia. And | did not see
anyt hi ng, when we did our work for the PRA that

Felicia instructed ne as staff.

Q So there were several enmails -- and everybody is

going to be happy to know that |I'mnot going to mark
themall.
Of the record.

(Wher eupon, discussion held off record.)

Q BY MR KELLY: So there are a lot of emails that

tal k about Tom s conversations wth Felicia and
Felicia' s request for information. You are copied on
t hese and sone of themare from you.

But it sounds like you are telling ne that you
don't have any recollection of any specific
conversations you had with Felicia. You didn't get

emails fromher. |If | kept asking you about these

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

197




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

emai | s, would your answers be consistent with that, that
you just don't recall conversations?
A |"mactually very, very poor at renenbering
conversations. It is not ny strong suit.
(Wher eupon, Exhibit No. 52 was
marked for identification.)
Q BY MR KELLY: M. Mowka, Exhibit 52 is an
emai | from Barbara Evoy to you and John O Hagan dated
June 11th. June 11lth is the day before the pre-14
curtailnments; is that correct?
A Yes.
Q It |ooks |ike Barbara just sent this as an FYI.
It copies an enmail from Tom Howard to quite a few folks.
| recogni zed some of the nanes, and so let ne see if you
recogni ze t hem
Wade Crowmfoot is in the Governor's Ofice; is

that correct? Wre you aware of that?

A Yes.

Q Mark Cowin is the director of DWR?

A Yes.

Q Chuck Bonhamis the director of the California

Departnment of Fish and Wldlife?

A Right. And they are holders of many water
rights.
Q The Governor's Ofice isn't a holder of water
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rights,
A

Q
A

Q

right?
Yes. | amjust saying Fish and Wldlife.
And DWR as wel | ?
That is correct.

Janel l e Bel and, she is the secretary of Natural

Resources; is that correct?

o » O » O » O >» O >» O O P O >

| have no i dea.

Carl a Nenet h?

Don't know.

Mart ha Guzman, do you know who that is?
' ve heard the nane.

She is in the Governor's Ofice?

| believe so.

Do you know who Gordon Burns is?

Yes.

Who is Gordon Burns?

At the EPA

Mat t hew Rodri guez, do you know who that is?
Yes.

Who i s Matthew Rodrigues?

Ri ght next to Gordon Burns sonewhere.

Do you know, was this |Iike an advance notice to

sone inportant people that the State Water Board was

going to curtail senior rights, or do you know why this

woul d have been sent to these folks and not to the rest
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of the public?

A | can't presune to know why this was issued.

Q I"mjust asking if you know.

A | don't know of f hand.

Q Was there ever any tal k about giving water right

hol ders nore than a couple of hours' notice that they
had to stop diverting?

A W had notified state agenci es.

Q How about just the average water right hol der
that didn't get notified at the time. Had you thought

about giving those folks a little nore advance notice

than they got, like the rest of these inportant people
got ?
A No.

(Wher eupon, |[Exhibit No. 53 was
mar ked for identification.)
Q BY MR KELLY: M. Mowka, Exhibit 53 is an
email from Barbara to you and John. That forwards a
email fromquite a few other people that appear to be

with the Water Board. Do you recognize this email?

A | recognize it.

Q And |I'mcurious. | just want to understand this
alittle bit. Bruce Burton, his email says, "... the
State Water Board will not cut off health and safety

supplies but will work with themto identify the inpact
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this curtail nent may have on the supply portfolio."

I s that your understanding of what the State
Board's policy was with water right curtailnents this
year ?

A Bruce Burton is with the D vision of Drinking
Water. And so Bruce's role was with respect to
managi ng the water supplies for the treatnent water
purveyors. And so this is Bruce talking with

respect to his role.

Q And is it correct that the Board was not going
to cut off health and safety supplies through

curtail nents?

A Certainly our contact letters, original

contact letters, indicated that parties should fill
out the online formand indicate if there was health
and safety consideration.

Q Do you renenber neeting with anyone fromthe
Byron-Bethany Irrigation District with respect to the

wat er supply for the community of Muntain House?

A Yes.
Q What do you renenber about that?
A | remenber that we had a di scussion with

respect to the Mountain House.
Q And tell me about the discussion.

A | was provided information about Muntain

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

201




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF KATHERI NE MROVWKA

House and the community's needs.

Q As it relates to curtail nents?

A As it relates to community needs and what the
i npact woul d be.

Q And what woul d the inpact be, do you recall?
A There was -- during that discussion, that was
with yourself and others, and that was prior to any

curtail ments being issued. And so there was a

di scussi on about, you know, how many persons woul d

be affected.

Q At that neeting | was there, right?

A Ri ght.

Q M. Glnore was there?

A Ri ght.

Q M. Howard was there. Do you recall that?

A | was recalling the neeting at your office.
Q A neeting here?

A | met with you with respect to Byron-Bet hany.
Q Do you recall a neeting where nyself and M.

G lnore cane to your office and net wth John O Hagan
Tom Howard and you to discuss water supplies for the
Mount ai n House community in |ight of upcom ng

curtail nments?

A Gosh, | only recall nore clearly the one

meet i ng.
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Q

So what do you recall? You recall a neeting

here in ny office?

A

Q
A

Uh- huh.
Tell me what you recall about that neeting.

That you gave ne information regarding

Byron- Bet hany's water rights.

Q
A

Q

Do you know when that neeting woul d have been?
It was prior to issuance of curtail nents.

Wuld it have been early June or would it have

been May, do you know?

A

It was -- | think May because you were

concerned with regard to finishing crops out.

Q

WAs there any concern expressed about the people

in the community of Muntain House?

A

| think that was nore general discussion

where you were telling nme about Byron-Bethany's

services, including the power facilities and

Mbunt ai n House.

Q Who el se was at that neeting?

A Let's see. It was a farner who serves on the
Board for Byron-Bethany. | don't recall his nane
of f now.

Q Wul d it have been Russell Kagehiro?

A Yes, uh- huh.

Q Russel | does not farm but --
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A He was relaying farners' concerns regarding
havi ng sufficient water supplies to finish crops.

Q And was it only you fromthe Water Board t hat
was at that neeting?

A Yes.

Q But you don't recall any neetings at the State

Water Board with Tom Howard, ne and Rick G | nore?

A It could have occurred. I|I'ma little fuzzy on
that detail.

Q Gkay. | think | remenber it but --

A Yeah, and it could be. It's just --

MR KELLY: Next in order, please.
(Wher eupon, Exhibit No. 54| was
marked for identification.)
Q BY MR KELLY: M. Mowka, Exhibit 54/ is an
emai | from Barbara Evoy to you dated June 16th, 2015; is

that correct?

A Yes.
Q And Barbara appears as forwarding you a link to
an article on the Stockton Record. Do you recall, did

you read that? Do you know if you read that article?
A | did.

Q And it says here, "The article states they can
continue to divert for seven days, instead of the

I medi ate curtail ment and seven days to get the formin.
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Fyl."
It was just an FYlI to you, right?
A Uh- huh.
Q Do you know whet her or not anybody who received

the curtailment notice construed the seven day tinefrane
to provide for seven days before you needed to
absolutely cut off water? Do you know if anybody

t hought that?

A | woul d not know what i ndividuals thought.

Q VWll, the folks fromthe Stockton Record
certainly thought that, right? It was in the article?
A That is correct. | know that these people

t hought that as stated in the article, but | don't

know what ot her people thought.

Q Do you have any idea how many peopl e read the

St ockton Record, how many farners in the Delta read the
St ockt on Record?

A No.

Q When you received this, did it ever occur to

you, or anyone else at the State Board that you know of,
to let fol ks know they didn't have seven days, that
actually notwithstanding the article, that they had to
cease diversions i medi ately?

A Since | don't know how many peopl e thought

that, | would not know who to send such
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correspondence to.
Q Was there ever any discussion about the State
Board putting out any information to clarify that the

seven day tineframe was not a grace period?

A No.
Q Are you okay? Do we need to take a break?
A ['"m fine.
(Wher eupon, Exhibit No. 54| was
mar ked for identification.)
Q BY MR KELLY: M. Mowka, this is an email from

Barbara to you just thanking you for your June 17th
email to a group of fol ks regarding what | ooks to be a
di scussi on regarding water right curtail nents.

Do you recall this email?
A Yes.
Q And | notice that you sent this to Felicia

Marcus, as well as the three other primary recipients of

the email; is that correct?

A Yes.

Q Was this by tel ephone or was this an in-person
call?

A Oh, the drought calls are set up in advance

on a continuous basis for the tribal entities.
Q Did Felicia participate in that phone call?

A There were -- sone of these calls in which
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she was unavai |l abl e.
Q How of ten woul d these calls occur?
A They were nonthly. They are only now

becom ng | ess frequent.

Q So Felicia would be on occasion, but not all the
tine?
A Usual ly if they ended up with ne, that neant

they didn't get Felicia. That nmeant that the other
people in the chain of command were already

occupi ed.

Q Do you know i f other Board nenbers ever
participated in that tel ephone call?

A Anytinme | was speaking, there were no Board
menbers because there was |ack of availability of

Board nenbers and Tom and everybody el se down to ny

| evel .
Q Ckay. We'll mark this next.
(Wher eupon, Exhibits 55-56

mar ked for identification.)
Q BY MR KELLY: Kathy -- Ms. Mowka. |
apol ogi ze.
A No worri es.
Q Ms. Mowka, Exhibit 56 is an enail from John

O Hagan to Caren Trgovcich. You were cc'ed on it and

you were cc'ed on the email below that as well, another
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June 19th email. There is a chain of emails here.
The subject is the water rights held by the Gty

and County of San Francisco. Does any of that ring a

bel | ?

A Absol ut el y.

Q Tell me what that is about.

A Yes. The Gty and County of San Francisco

had sone water right statenents where there wasn't a

| ot of good information. And so we were | ooking at
priority date issue for those. And then they had

ot her statenents where there was good information

Q And so it looks to nme as though this was a
recognition that there was perhaps an error in the

eWRI M5 dat abase on the priority dates of those water
rights. |s that your recollection?

A W | ooked at the dates because of the
uncertainty as to the information we had at first.

This is part of our routine checking of our adequacy

of information in our database that we did at around
the time of the curtailnent effort.

Q And the adjustnent in the priority date, if |
recall things that | read correctly, neant that sone of
San Francisco's water rights should have been curtail ed
in that initial senior water right curtail nent.

Is that your recollection as well?
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A What is interesting about these water rights
Is that these were very small rights. These are not
the primary large Gty and County of San Francisco
water rights. They were on auxiliary sources and,
in fact, small. |In fact, two of these rights, we

| earned, weren't in use this year

Q So why is that inportant froma curtail nent

perspective if they are just little uses or if they are

bi g uses?

A Vell, it is inportant when we are checking
the quality of the database to know that we are not
only looking at the larger water rights, but we are
| ooking at snmaller -- we are equitably | ooking at
the data in our database.

Q ["mcurious, then, if you know. Caren is

telling John O Hagan here, "Please talk to ne before you

call so |l can informthe Governor's O fice first."

Why woul d you need to informthe Governor's

Ofice if this was an inconsequential water right didn't

af fect the supply?

A Until we [ et our nmagnitude chain know, it was
an inconsequential water right, they did not know.
So we had to let themknow that these were not their

primary water rights that were at issue.

Q And so when the State Water Board was curtailing
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sonebody |like the Gty and County of San Francisco, did

that get run through the Governor's Ofice first?

A No.

Q Were heads-up given to the Governor's Ofice
first?

A No.

Q Do you have any idea why Caren said she wanted

to informthe Governor's Ofice first?
A Because | think it had to do with the fact
that the City and County of San Francisco is a very
hi gh-priority water right holder, and it is
inportant to get the priority dates correct.
Q What makes San Francisco a high-priority water
right hol der versus Byron-Bethany Irrigation District?
A Well, they have a high-priority date for
their water rights. It is a very early date of
wat er right.
Q It was in the first wave of curtailnents, along
with BBID, right?
A Vell, we always like to make sure we are
correct on our dates.
(Wher eupon, [Exhibit No. 57 was
mar ked for identification.)
Q BY MR KELLY: Ms. Mowka, Exhibit 57/ is a chain

of emails. The second page started on Thursday,
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June 18th and ran into Monday, June 22nd, the fi nal
email in this chain.

The third email on the first page is from Dave

Ceccarelli. 1s that how you say his nane?
A Uh- huh.
Q And you were copied on it. Actually, you were

not copied on it. You were copied on the email above
that from Barbara. But M. Ceccarelli -- and that is
Ce-c-c-a-r-e-l-1-i -- says that they received an
inquiry fromthe Treasurer's O fice regarding
curtailnments. | am assum ng he neans the State
Treasurer's office and not the Federal Treasury.

And Barbara's email says, "I amassumng this
m ght be Cal PERS who | understand funded Mountain
House. "

Are you aware of Cal PERS involvenent in the

comunity of Mbuntain House?

A Superficially.

Q What is your understandi ng?

A That they funded a portion of the work out

t here.

Q Do you know whet her Cal PERS is an investor in
Mount ai n House? |'mjust asking if you know.

A Only through this type of email

Q Ckay. Were you involved in any of the
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di scussions relating to comuni cati ons between the State
Treasury and fol ks at the Water Board about Mountain
House?

A | was not directly involved in those

di scussi ons.

Q Vere you indirectly involved in those

di scussi ons?

A Insofar as I"'mcc'ed on the enuil

Q Was that the limt of your involvenent, just the
emai | conmuni cations?

A As far as Cal PERS, yes.

Q As far as Cal PERS invol venent or any

communi cation with the State Treasurer's Ofice with

respect to curtail nments.

A Only through cc's and email s.

Q Any ot her emails besides this one that you know
of ?

A Not that |'m aware of.

Q Ms. Mowka, | amgoing to try not to mark this
as an exhibit. | have another email|l dated Mnday,
June 22nd where Barbara forwarded Dave Ceccarelli's
email to you, the one we just |ooked at. It says,

"Pl ease have them contact Kathy Mowka and see if she
can address the question."

Do you know whet her or not anyone fromthe
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Treasurer's Ofice called you directly?

A | don't know. | nostly dealt with the

Di vision of Drinking Water on Mountai n House i ssues.
(Wher eupon, |[Exhibit No. 58 was
mar ked for identification.)

Q BY MR KELLY: Ms. Mowka, Exhibit 58 is an

emai |l from Barbara Evoy again to you, John O Hagan and

Amanda Montgonery with respect to the "RTDOT di scussi on

on Delta outflow and conservation of storage."

What does RTDOT stand for, if you know?

A RTDOT, and | don't know the acronyns.

Q Wul d Real Tinme Drought Operations Team-- is
that it?

A Thank you. That does sound correct.

Q | only say that because | renenbered it after |

asked you the question, so it was not a trick question.
At the bottom the last email in this chain --
whi ch was actually the first email intine -- is an
email fromRon MIligan to the Real Tine Drought
Qperations Teamtalking a little bit about Delta
operations and the tenporary urgency change order. It
appears to be -- well, are you famliar with this
request in this emil?
A I''m sonmewhat famliar.

Q Ckay. And then Tom Howard forwarded it to
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M chael GCeorge, Diane R ddle, Caren Trgovcich, Barbara
Evoy and Les Grober. And you eventually got it as a
f orwarded-information email .

Tom says in this emai|l dated June 23rd: "I
expect to approve this ASAP but |I'mnot sure of the
reasoni ng. How do you think we should frane the
approval ?"

Were you ever involved in any discussion about
t he reasoni ng behind why this would get approved?

A | was not involved in the tenporary urgency
change petitions for the projects this year.

Q kay. In the email that you got it says, "FYl.
See NDA discussion.” Wat is NDO, if you know?

A Net Delta Qutflow I ndex.

Q So was the Net Delta Qutflow I ndex relevant to
anyt hi ng that you were doi ng?

A No. It was not used in the water supply

anal ysi s work.

Q Do you know why, then, Barbara Evoy woul d have
sent this to you?

A Yes. She sent it to both nyself and Amnanda
Montgonery. | used to have a larger role in the
Wat er Transfers Program and Amanda today is the

chief for that program So | nmaintain an active

interest in the Water Transfers Program out of ny

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 214




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF KATHERI NE MROVWKA

own curiosity.

Q Ckay. In Ron MIlligan's enmail towards the
bottom of the page, it says, kind of in the m ddle of
t he paragraph, "W al so believe the various SWRCB
actions in the Central and South Delta to pronpte
conservation and curtail nent of diversions is helping
achi eve that goal ."

| should have probably read the whol e sent ence.

It appears that that goal is the "protection of pelagic
species as outlined in our current TUC order."

s that how you read that?

A That is what it says.

Q And so |'mjust wondering because it tal ks about
the curtail nment of diversions helping to achieve that
goal .

Have you ever had any di scussions with anybody
at the State Water Board with respect to the val ue of
the curtailment of diversions in achieving the goal of
protecting pelagic species?

A No. Specifically, for the watershed-style

curtailments and not the fishery curtailnents --

which is a different topic -- the watershed

curtailnments, specifically, do not include any of

t he water needed by fishery speci es.

Q And so M. MIIligan was asking for a reduction
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in the releases required to maintain Delta water quality

inthis email, isn't he, on the second page?
A It appears so.
Q And the reduction in releases to naintain Delta

water quality, it says here starting on June 1, "That
woul dn't have any inpact at all on water availability
and curtailnments in the Delta"?

A What you are tal king about there is reservoir
rel eases. And reservoir releases were not a portion
of the water supply cal cul ation

Q Ckay. So no, this had nothi ng what soever to do

with curtail nents?

A No.
(Wher eupon, Exhibit No. 59 was
marked for identification.)
Q BY MR KELLY: Ms. Mowka, Exhibit 59 is an

email fromyou to Taro Murano.

A Yes.

Q Who is Taro Murano?

A He is one of the seniors in the Enforcement
Program

Q I's he on the prosecution side of the ethical
wal | ?

A Yes.

Q This is a chain of three emails. The first
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email was June 23rd, 2015 at 2:40 p.m It is an enai
from sonebody naned Kelly CGeyer, Ge-y-e-r, that
attaches correspondence from BBID regardi ng the
curtail ment notice.

It looks Iike you were not copied on that
original email. But alittle less than 20 m nutes
| ater, Tom Howard sent this to you, John O Hagan,

Bar bara Evoy and Caren Trgovcich; is that correct?

A Yes.

Q And then June 23rd, 2015 at 3:04 p.m which is
five mnutes after Tomsent it to you -- 24 mnutes
after he received the letter -- your email says, "Tom

woul d like us to enforce ASAP. The flow data, etc,
support the action. Please |let ne know who is assigned
to this one."

Did | read that correctly?
A Yes.
Q Did you talk to Tom Howard about the
correspondence that Ms. Geyer had attached to her enai
25 mnutes earlier?
A | do not recall.
Q You testified earlier that you and John O Hagan
made all the enforcenment calls, and that neither Tom
Howar d nor Barbara Evoy or Caren Trgovci ch nmade any

enforcenent calls; isn't that correct?
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A That is correct.
Q So can you explain to me why this says, "Tom
woul d i ke us to enforce ASAP." Do you know why this
deci sion cane from Ton?
A The specific item show ng that diversions
were occurring was sent to Tomi s attention.
Q Did correspondence from Ms. Geyer say that
di versi ons were occurring?
A | don't have it. It is not attached here,
t he specific correspondence.
Q We'll get a copy of that letter at the break.
"1l nove onto a different exhibit.
(Wher eupon, Exhibit No. 60 was
mar ked for identification.)

Q BY MR KELLY: [Exhibit 60, Ms. Mowka, is a
June 24th email from Tom Howard to John O Hagan. And
below it are a couple of emails in a chain, the first of
whi ch was fromyou to John O Hagan on June 24th at 4:26
p.m Do you see that?
A Yes.
Q And the subject matter of your email was,
“"Letter regarding failure to submt curtail nent
certification forns."

If I recall correctly, the State Water Board

sent out a remnder to folks. And this is when filling
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out the certificate formwas still required, before the
rescission and clarification was issued.

So this was, | believe, a notice that the Board
was going to send out to everybody, rem nding themthat
they had to go and fill out that certification form

online to cease diversions; is that correct?

A It was prepared because we had poor response
rate.

Q Did it ultimtely go out, the rem nder letter?
A Yes, it did -- the Lyris.

Q Lyris, L-y-r-i-s, is that the email list serve?
A Yes.

Q So it just went out via Lyris. It didn't get

mai l ed out, is that what you are saying?
A | believe that is the case because it had a |i st

of parties that had not responded.

Q kay. And in your email you said that the
mailing list -- so it mght have actually been mail ed.
| don't know. "The mailing list attached to this letter

i ncludes a nunber of state agencies which have not yet
submtted their fornms. GCkay to send out on Lyris?"
Way did you raise the issue that sonme state
agencies hadn't certified ceasing diversions?
M5. MORRIS: (bjection. Mscharacterizes the

email. It doesn't say she sent them just for the
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record.

THE WTNESS: So what was that was a Lyris
notification to these parties that we did not receive
their form And that, you know, we sent a mailing
list -- we posted a mailing list of parties who received
this notification. And there were a nunber of state
agenci es.

And | always inform nmy managenent of any
controversial action. And any actions which affect
anot her state agency coul d be considered controversial .
Q BY MR KELLY: So why is it controversial to |et
the public know that a state agency didn't fill out its
certification forns, but not other water right hol ders?
Wiy is it controversial just because a state agency
didn't do it?

A W just want our managenent to know if we are
taki ng actions which could result in enforcenent on

a state agency.

Q But why are state agencies treated any
differently fromother water right holders when it cones

to things like this?

A It is just an advisory capacity notice.
Q And so --
A As to enforcenent and things like that, state

agencies are the same if they violate. They are the
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sane as anybody else, as far as our actions. This
IS just advisory to ny nmanagenent.
Q Well, the state agencies got nore than a couple
of hours' notice to stop diverting, right? W saw the
emai|l that went to the state agencies that gave them at
| east a day's head-up that they were going to be
curtailed, right? So they are not treated the sane as
everybody el se, are they?
A As to enforcenent, they are the sane. W are
uni formon our enforcenent practices. As to the
fact that we notify them we did notify them
Q Have there been any enforcenent actions brought
agai nst any state or federal agencies?
A ["mstill -- we have action itens pendi ng
that | can't discuss because they are pending
enf or cenent s.

(Wher eupon, Exhibit No. 61 was

mar ked for identification.)

Q BY MR KELLY: M. Mowka, Exhibit 61 is an
email fromyou to Paul Wells. If | recall correctly,
M. Wells -- is he on tenporary |oan to you?

A No. He works directly for ne.

Q He works for you, so he is permanently within

your supervi sion?

A Yes. He is a senior specialist for ne.
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Q Seni or specialist in what?
A A senior specialist in enforcenent.
Q And this is a June 25th email which was just a

coupl e of days after your emmil conveying Tonms desire
to enforce agai nst BBID

Thi s says, "Please prepare a cover letter." The
subject matter is BBID. |Is this a cover letter for an
enforcenent action, do you know, referred to here?
A Yes.
Q It says, "W may do ACL also." BBID was issued
a draft ACL. Was there a draft CDO? | don't understand
why it says a draft "ACL al so."
A W | ooked at our enforcenment choices and we
el ected to issue what we issued.
Q Whose call was it whether to issue a Cease and
Desi st Order or an ACL?
A A lot of that was nmy choice in discussion

wi th John O Hagan

Q Was any of the discussion about the choice with
Tom Howar d - -

A No.

Q -- the gentleman who said to enforce agai nst

BBI D?

A No.

Q And so the call was yours?
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A In consultation with John O Hagan

MR. JENKINS: Kathy says she would |ike a break,
I f you have a nonent.

MR. KELLY: Absolutely. Let's take a break now,
Let's go off the record.

(Wher eupon, a recess was then taken.)

MR. KELLY: Back on the record.
Let's mark [Exhibit 62.
(Wher eupon, [Exhibit No. 62 was
marked for identification.)
Q BY MR KELLY: [Exhibit 62 is an email from John
O Hagan to you and Brian Coats that contains another
chain of emmils, probably too nany pages of emails.

On the third page at the top is a email dated
Friday, Septenber 4th, 2015 from Dee Dee D Amano. Dee
Dee D Adanp is a Board nenber; is that correct?

A Yes.

Q She is asking for sone information. And the
first email or the emails on the front of the page are
emai | s anong your staff and John O Hagan with respect to

gathering information to provide to Dee Dee; is that

correct?

A Yes, it appears to be.

Q And is that information on curtail nents?
A Let's see. | have to ook at the itens
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first. (Wtness reading.)

They are tal king about the Executive
Director's reports. That is a | ook-back at actions
al ready taken. That is what the Executive Director
reports do. And it reports on actions already
t aken.

Q Let ne ask you this: D d you and your staff

regularly provide information to Dee Dee or other Board

menbers with respect to curtail nents, enforcenent and
conpl i ance?

A A | ot of our Board nenbers have speaking
engagenents and things like that. And they woul d

ask for information related to actions already taken
for purposes of speaking engagenents.

Al so, there was a | ot of coordination work
done with other agencies -- Cal OES and a bunch of
other stuff -- that Board nenbers, you know, were
responsi bl e for going and naki ng presentations. So,
yes, we provided information on actions taken to

Board nenbers for presentations.

Q Ckay. And then on the second page, | think
heard you say "Drought Task Force." |Is that what you
sai d?

A | know that sone of the nenbers were invol ved

i n Drought Task Force work, just different types of
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public presentation work.

Q At the bottom of the second page on

Exhibit 62 -- | ask that because there is a reference
to DIF --

A -- the Drought Task Force.

Q -- to DIF neetings. |Is that the Drought Task

Force neetings?

A Yes.

Q Do you know who attended the Drought Task Force
neet i ngs?

A | think | have one of ny staff that

partici pates because they always want current
information on the status of curtail nents already

I ssued.

Q Was that a nmulti-agency group or was it just
within the State Water Board, if you know?

A | don't think it was just State Water Board,
but 1"mnot certain as to participation.

Q And do you know what the purpose of the Drought
Task Force is?

A Yeah. So that everyone was up-to-date on
current actions and could do a | ot of advance

pl anning. Like the Ofice of Energency Services had
a bigrole intrying to address water shortage

issues in different areas, especially San Joaquin
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County where wells were running dry. So there were
I ssues that go beyond what the State Water Board
does.

Q And so woul d the Drought Task Force be inforned

of upcom ng curtailments, so OES, or whoever else, could

prepare for a potential response?
A I do know we always infornmed them of when we
I ssue curtailnments. | don't know if we infornmed
them of the potential curtail nments.
Q Ckay. Mark this next.

(Wher eupon, Exhibit No. 63 was

mar ked for identification.)

Q BY MR KELLY: M. Mowka, Exhibit 63 is an
email from Rich Satkowski; is that right? Am|l saying
that right?

A Yes, that is correct.

Q It is to Larry Lindsay. You and D ane Riddle

are copied onit. Wuwo is Larry Lindsay?

A Larry Lindsay is in the Bay Delta Unit. He
IS a senior.
Q So he is considered nanagenent? \When you say

"senior," what does "senior" nean?
A He is a senior engineer. He has a unit that

reports to him

Q If I ook at the organizational chart that is in
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tab 16 in your binder, can you tell nme where Larry
Li ndsay woul d be on that?

A Certainly. So, Larry is in the Delta Unit
whi ch were under the special project section, Diane

Ri ddl e.

Q Are you on the right side or the |eft-hand side

of the organi zational chart?

A On the right-hand side where the Division of
Water Rights sits.

Ckay.

So Larry is under D ane Riddle.

Under Di ane Riddle. Ckay.

Uh- huh.

And so you said Larry has his own unit?
Larry is a supervising senior.

And he reports to Diane Ri ddle?

Yes.

Who reports to Les G ober?

Uh- huh.

Who then reports to Barbara Evoy?
Correct.

And how about Rich Sat kowski ?

> O » O » O >» O >» O >» O > O

Rich is also in the Bay Delta Program Rich
IS a supervising senior with the unit.

Q I"'minterested -- there is a email, the third
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email in this chain fromBarbara Evoy in this chain

copying Les Grober, D ane R ddle and M chael GCeorge.

And the subject matter is -- well, the subject matter of

all of the emails is the "State Water Contractors \Water

Ri ghts Conpl aint."
And that, | amassumng, is the sane conpl ai nt

that is Exhibit 19 that you have in your binder. |Is

that your understanding as well, the reference to "State

Water Contractors Conplaint"?
A Yes, it is.
Q Barbara Evoy's enmail to you says, "Please work

with Les/Di ane... |"massuming it is Les G ober and
D ane Ri ddl e.
A Yes.

Q “...and the nodelers to see if this is an

approach that can be supported. The approach is al ong

the lines of what we had proposed to | ook at in our

“delta pool" proposal of Decenber. (Wat is the effect

with and without the projects -- are they better off or

Wor se. . .)

Do you know what the "Delta pool" proposal of

Decenber is?
A No.
Q This emai|l of June 16th directs you to work with

Les and Diane to see if it is an approach that can be
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supported. D d you work with Les and D ane and the
nodel ers to see if it was an approach that can be
support ed?
A | worked with Rich Sat kowski because the
State Water Contractors' nodeling is Delta-centric.
It is beyond what ny unit has capability of doing or
eval uat i ng.
Q And so you were not involved in any discussions
Wi th respect to that approach referenced in this email?
A Wth respect to discussions with whon?
Q This says, "Please work with Les and D ane and
the nodelers to see if this is an approach that can be
supported.”

I"masking if you were involved in any
di scussions with anybody at the State Water Board with
respect to whether it was an "approach" that could be

support ed?

A Yes.

Q The "Delta pool theory"?

A The nodel, as to the State Water Contractors'
nodel. | had di scussions on the nodel.

Q Who did you have di scussions with?

A | had discussions with R ch Satkowski ?

Q Anybody el se?

A D ane Ri ddl e.
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Q Anybody el se besides Rich and D ane?
A | had to ask Diane if her staff was available to
| ook at the nodel for ne because the conplexity of Delta

nodel i ng exceeds what ny staff was able to do.

Q And were they avail abl e?

A Yes.

Q Did they do anything?

A Yes.

Q VWhat did they do?

A They | ooked at the nodel.

Q Were they provided the nodel ?

A They | ooked at this submttal that you see
and you have in this group, yes. They | ooked at
t hat .

Q And when you say "nodel ," there is a | ot of

stuff attached to this conplaint. There is a menorandum
fromCH2M H Il. There is information froma conpany
called Tetra Tech, Inc. There are sone provisions in
here call ed "DSG Model " that have Tetra Tech's nanme on

it. Wen you say "l ooked at the nodel,"” what are you
referring to?

A The State Water Contractors' conpl ai nt
suggests that you can evaluate the water quality
aspect as a proxy for water availability.

Q And what was the result of the work that Di ane
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Riddle's staff did in that regard?

A They told ne it | ooked reasonabl e.
Q Wo told you it | ooked reasonabl e?
A Ri ck Sat kowski, as to the nodeling only. As

to any conclusions, that issue has not been

br oached.

Q Was that the end of the discussion, that it

| ooked reasonable and that was it, or was there any
further discussion?

A That was it so --

Q And so if that nodel showed that there was water
of sufficient quality for BBID to divert through the
entire nonth of June 2015, wouldn't that denonstrate
that the enforcenent action is inappropriate?

A That nodel has not been accepted by the State
Wat er Board as the methodol ogy for determ ning water
availability.

Q What net hodol ogy has been accepted by the State

Water Board for determning water availability?

A We are using the full natural flow
nmet hodol ogy.
Q Who determ ned that that was the appropriate

nmet hod and that this nethod woul d be inappropriate?
A That decision was nmade in 2014 and predates

me, so | don't know who determ ned.
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Q So is it the Prosecution Team's position that
notw t hstanding the fact that there is a nodel that is
reasonabl e that shows BBID had plenty of water to divert
in June, that notwi thstanding that, its enforcenent
action is appropriate because the nethod you used showed
it wasn't. |Is that the Prosecution Team s position?

A The State Water Contractors' nodeling hasn't

been distributed for public comment, so |I don't
personal |y have a position on whether it will be
sufficient because | haven't vetted it. | haven't

asked the State Water Board to determne if they

want to use the nethodol ogy.

Q But you haven't asked the State Water Board if

they wanted to use the nethodol ogy that you used, did

you?
A | don't know what occurred in 2014.
Q Have you asked the State Water Contractors for

any of the information behind what they submtted as

part of their conplaint?

A | have not.
Q Why not ?
A Because | haven't had sufficient staff

resources to really, you know, work on this
conpl ai nt.

Q Wul d you expect that if you asked the State
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Water Contractors for the supporting anal ysis behind

this, that they would provide that to you?

A | woul d hope they woul d.

Q VWhat if they wouldn't?

A Then it is harder to verify the nodel.

Q And so if BBID conducted nodeling simlar to
this and was willing to share it with you, would you be

willing to look at it and see if it was stil

appropriate to continue on with an enforcenment action?

A | may have the sane issue with lack of tine
and resources and have to delay review until | had
resources and tinme, but certainly I |ook at al

submttals.

Q Don't you think it is nore inportant in an
enforcenent action as big as this one is to nake sure
that you get it right, instead of just sinply being
tinmely with it? |[|f the nodel shows that there was
sufficient water for BBID to divert in the entire nonth
of June, wouldn't it be appropriate to actually take the
time and | ook at that and consider it?

A | don't have such a docunent in front of ne.

| don't have a BBI D nodel.

Q But if you did, you said you m ght not have the
time. And |I'msinply asking you whether or not it would

be appropriate to make the tinme to make sure that the
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State Board got it right.

A | believe that the State Board did get it

ri ght based on our nodeli ng.

Q And that is nodeling that anybody still hasn't
Identified the actual spreadsheet that was used, and
that is nodeling that doesn't include consideration of
any accretions in the way of discharges or return flows
from groundwat er use, and doesn't | ook at the conditions
at BBID s point of diversion, correct?

A | believe |I've answered all those individual

poi nts previously.

Q "' masking you if that is correct.
A It is based on the nodeling that we did.
Q Can you sunmarize for nme the actions that you

took with respect to the water availability analysis in
2015? What input did you have in that analysis?

A | have continual input because there were
multiple different actions on water availability,

both finding that there was shortage of water for
different classes of right holders, and then finding

| ater that there was now water to divert. So ny

I nput has been continuous throughout the process.

Q So when we talked to M. Coats, M. Coats said
that he directed M. Yeazell in manipulating the

spreadsheet; and that M. Yeazell took direction either
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fromhe, M. Coats, or fromJohn O Hagan; and sonetines
Brian Coats would talk wth John O Hagan and then direct
Jeff Yeazell.

Nei ther M. Yeazell nor M. Coats tal ked about
you directing the spreadsheet and the supply and demand
analysis. Are you telling nme that you did provide them
direction on what to do?

A There were tinmes when | did.
Q And aside fromthe -- you told ne earlier that
it was your idea to do the 40 percent return flow
cal culation for the in-Delta uses.
Do you renenber that?
A Yes. | had consulted wth John O Hagan and

we determned that it was appropriate.

Q Was there any other input that you had into the
actual analysis? |'mnot tal king about actually
i nposing or lifting curtailnments. | nean the analysis

that was conducted in the spreadsheets. D d you have
any other input into that?
A | was involved in discussions where we

deci ded what to do.

Q When you say "decided what to do," what do you
mean?
A So we would frequently have discussions with

Brian Coats, nyself and John O Hagan. That was our
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nost common net hod of maki ng deci si ons was j oi nt
di scussi ons.
Q And so those joint discussions were about how to
do the nodeling or were they about how to set up the
spreadsheet or the graphical depictions? Wat were
t hose di scussions about? |I'mjust trying to figure out
what your |evel of involvenent was in the spreadsheet.
A They woul d vary because we woul d be
di scussi ng what we were seeing on the water supply
data and, you know, which exceedance curves were
appropriate at different tines during the year as we
progressed through the water year -- things of that
nature. So it would vary, dependi ng on what the
i ssue of the day was.

MR. KELLY: kay. Thank you, Ms. Mowka. |
have no further questions. 1'Il turn it over to M.
M. O Laughlin

EXAM NATI ON BY MR O LAUGHLI N

Q BY MR O LAUGHLIN: H, Kathy. 1'm Tim
O Laughlin representing the San Joaquin Tributaries
Aut hority. Can you turn to Exhibit 43 real quick,
pl ease? That should be 43.

MR. JENKINS: Wy don't you give ne the other
ones and I'll put themin order.

Q BY MR O LAUGHLIN: Ckay. | want to foll ow up.
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This question will be a little hodge-podge follow ng up
on the previous questions that have been asked.

You were asked about the approval of the
nmet hodol ogy that was used to conme up with the
curtailnments. And you said that occurred in 2014; is
that correct?
A The original nodeling work was in 2014. W
did refinements in 2015.
Q Correct. Now I'mgoing to be specific about
this. Has the State Water Resources Control Board, the
five Board nenbers, ever approved the nethodol ogy that

you are currently using?

A It has not been the subject of a water rights
heari ng.
Q Okay. So has it been the subject of an

enf orcenent hearing, the nethodol ogy? Have you had an
enf orcenent proceedi ng where you' ve used this

nmet hodol ogy that we are tal ki ng about now, and the State
Board has said -- the Board as a whol e has said that
this nethodol ogy is the correct approach?

A Not as yet.

Q Has there been any rule or regulation passed by
the State Water Resources Control Board approving the
met hodol ogy that you've used in 20157

A Not as yet.
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Q Has M. Howard issued a directive that this is
t he approved net hodol ogy by the State Water Resources
Control Board in regards to curtail nents?
A Not that |I'm aware of but | don't know what
actions occurred in 2014.
Q So if we asked those questions about 2014, we'd
have to go back and find out from M. Howard or whoever
was doing this in 2014, correct?
A Correct.
Q Now on Exhi bit 23, hopefully we can bl ow through
this pretty quickly. |[Exhibit 43. Sorry.

In the first sentence it says, "Demand incl udes

Legal Delta demand in proportion to San Joaquin River's

contribution.” Do you know what the proportion was?
A It varied nonthly.
Q Do you know t he ball park or estimate what the

proportion was?

A Not wi thout review ng.

Q A spreadsheet ?

A Yeah. | would have to review sonething to

say that.

Q Did you deci de what the proportional allocation

was to the San Joaquin River as opposed to the
Sacranento River?

A It was based on the anmobunt of full natura
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flow in each of those stream systens.

Q So if the full natural flow of the San Joaquin
systemwas 10 percent of the total inflow comng into
t he Sacranento/ San Joaquin Bay Delta, it would be
assigned a 10 percent allocation of the demand of

in-Delta diverters?

A Yes.

Q And that would vary by nonth, correct?

A It varies.

Q In this chart, if you | ook on the |eft-hand side

of the chart, [Exhibit 43, it has a tine-averaged cubic
feet per second. And ny question first is what is neant
by "tinme-averaged."

A Yes. Some of the data conmes in as acre-feet

per nonth, so you have to then change that, convert
that to cubic feet per second.

Q kay. So a claimant may fill out a Statenent of
Diversion of Use and put it in acre-feet and you put it
into CSF; is that correct?

A That is correct.

Q Now on this graph -- and |'mnot as bad as
probably M. Kelly is on ny color blindness but I'm
pretty bad. So is the red-orange, which you see as
depi cted as "post-14 demand," do you see that?

A Yes, | do.
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Q | want to know who is in that. So | have got a
couple of questions: |Is the United States Bureau of
Recl amation diversion at MIlerton included in that
post-1914 demand?

A Yes. Their water rights are all nodern
appropriative at Friant. So in so far as they have
water rights at Friant -- whichis MIllerton -- yes.

Q Do you know how nmuch the Friant right is on
their post-1914 rights?

A They have one snmall one and three | arge.

Q Do you know, like, total estimate? If | was to
| ook at the CSF diversion, | see it goes up to 10,000
CSF on March 1. Wuld you have an estimate of how nmuch
of that would be Friant?

A Friant is a large set of water rights.

Q So if I wanted the actual nunmbers, | could go
into the state system see their actual diversions, add
it up, and understand how nuch of their demand was

i ncluded in this graph, correct?

A Right. One of the things to renenber when we
are |l ooking at this graph, is that although water

ri ght hol ders have a certain face value on their

wat er rights, we base this on demand, which was

based on their water use records. So it is a

di fferent nunber than the face val ue of the water

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 240




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

rights.

Q So in Friant, in talking to your previous

peopl e, you woul d have been using data from 2010 t hrough
2013, correct?

A Yes.

Q Ckay. So that anount was incl uded.

Now i n 2015, were you ever inforned by the
United States Bureau of Reclanation that Friant would
not be diverting any water fromMIllerton? Friant.

A Are you tal king about Friant water users or

are you tal king about Friant in some other fashion?

Q Actual water being diverted out of MIlerton
into the Friant system \Wre you ever inforned by

Recl amation that that would not occur this year?

A | don't renenber. | believe that we were
seeing a demand for Friant water from Exchange

Contract ors.

Q They are separate. Let's focus on Friant first.
You are junping ahead of me. W' Ill get to the Exchange
Contractors next.

But just for Friant -- because | think you were
present when there was a State Water Resources Contro
Board neeting and the Friant fol ks showed up and they
said they were not going to get any water.

A Ri ght.
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Q And it was dire situation. And they wanted to
know what the Board was going to do to help them

So if you knew that Friant wasn't going to get
any water or were told that Friant wasn't going to get
any water, would you have reduced this San Joaquin Ri ver
Basi n supply/demand in regards to their post-1914
rights?
A VW did nake adjustnents based upon what we
knew about what people intending to divert because
we sent out the Informational Orders to obtain a | ot
i nformation regardi ng i ntended diversions. Those
Informational Orders went to the statenent hol ders.
However, we did try to gather information at these
ot her neetings regarding the diversions.
Q Do you know, as you sit here today, if the
Friant demand that is depicted under the post-1914
demand was ever reduced in 20157
A | would have to confer with nmy staff to be
able to state that.
Q Now, are the San Joaqui n Exchange Contractors --
first of all, were you infornmed that the San Joaquin
Ri ver Exchange Contractors have a pre-14 and a riparian
right?
A | was infornmed of that fromthe Exchange

Contractors.
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Q And at sone point intime, did you try to decide
how you were going to treat the pre-14 rights vis-a-vie
the riparian rights of the San Joaquin Ri ver Exchange

Contractors?

A W | ooked at the issue.
Q OCkay. And who | ooked at the issue?
A | | ooked at the issue along wwth the staff

and John O Hagan.

Q And what decision did you cone to on how you
woul d treat the rights of the San Joaquin River Exchange
Contractors in 20157

A That since they claimboth the pre-1914 and
riparian rights, that we expected that they would

switch to riparian rights when water was unavail abl e
under pre-14 right.

Q So in other words, their pre-14 right becanme a

riparian right?

A They cl ai m both sources of right.

Q Right. But in totality, they defer roughly
3,000 CSF?

A | don't have that nunmber in front of ne.

Q So would you try to allocate the 3,000 CSF --

woul d you say that that 1,000 was pre-14 and 2,000 was
riparian or would you change it by nonth or did you just

lunp it all into one category? That is what |'mtrying
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t o under st and.

A W relied on their Statenents of Water

D version and Use and their clained rights there.

Q Yeah.

A And made our deci sions based on what they

i ndi cated on those.

Q And you don't know what that is, as you sit here
t oday, do you?

A | don't know the quantity w thout refreshing

nmy menory. But we did believe that they woul d

switch all their diversions to riparian right when
there was no water avail able under pre-14, and we
nodel ed accordi ngly.

Q And in 2015, did you cone to ascertain that if
there was riparian water avail able and subject to
appropriation by the Exchange Contractors in 2015? Ws
there a riparian water going down the San Joaquin River
that they could divert and that they took in 20157

A There was very little riparian flow avail abl e

in the San Joaquin River system

Q So If I |ooked at this demand chart, then, would
their demand be included in the riparian demand or the
pre-14 demand -- the Exchange Contractors?

A | believe a lot of their demand was in the

riparian category.
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Q Ckay.

A Because after curtailnments were -- or water
shortage notifications were issued for pre-14 right

hol der s.

Q s it your understanding that they received
stored water fromboth the CVP Shasta and fromthe CVP

at Mddleton to effectuate their exchange contract for

20157
A That is ny understandi ng.
Q So what |'m perpl exed about is when you did this

graph, if you knew that they were going to get stored
water to satisfy their exchange contract need, why did
you keep themin as either a riparian or pre-14 demand?
A I nsofar as they receive water under Bureau of
Recl amation water rights, that's separate fromif

they al so receive water under other clained rights.

Q But your understanding, though, is that the
exchange contract is the total fulfillnment of their
rights, whether it is pursuant to their pre-14 or their
contract, right? | nean, it is satisfaction of their
prior right, correct? The exchange contract?

A I"'msorry. Al | knowis that they had the
contract with the Bureau of Reclamation, but we are

| ooki ng at the issue of the clained right under

their statenment. And if they are receiving water
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under the statenent, showi ng as a demand on what

they are reporting to us, we |ooked at that issue.

Q So |I'm perpl exed though. So if your statenent
is that you didn't [ ook at their exchange contract --
and | understand that because it is a contract and it
may not be a water right. And then you go back to their
pre-14 riparian right, and you said already that there
is little or no availability for riparian water in the
upper San Joaquin. And, in fact, you said they were
diverting stored water. Wuldn't you issue thema CDO
or ACL?

A If they are receiving rel eased stored

reservoir water, then that water can be used

I rrespective of whether there is a water shortage.

It is when it is stored in a period of non-shortage.

Q But if they are taking stored water, stored
water can't be used by riparians, correct?

A These are separate issues: what were they

doi ng under a riparian or pre-14 water right and

what were they doing under Bureau of Contract.

Q Yeah. So what |I'mtrying to understand is where
did the Bureau of Contract in the analysis that was
going there go into your spreadsheet that is in front of
us in Exhibit 437

A Where it goes in is that when the Bureau
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docunents its demand under its water right, we | ook
at that. But then they have the ability to rel ease
to contractors previously-stored water outside of
the i ssue of curtail ment.
Q Moving on. | have a followup question on this
riparian demand. Oh, wait. On this post-1914 denand,
if there wasn't sufficient water in the Friant system
did you all ocate or keep the rest of that demand in for
the other tributaries in the entire San Joaquin R ver
basi n?

So let's say, hypothetically, at Friant there is
100 CSF at MIllerton. And the post-14 rights are for
2,000. Wuld you take that 1,800 CFS and apply it to
t he other watershed in regards to your post-14
curtail nents?
A | don't understand the question.
Q Well, what |'m confused about is it appears
that, when we were tal king to your subordi nates, that
what they did was if there was insufficient water
avail abl e for the post-14 demand, that they kept the
post-14 demand in for the entire basin, even realizing
that the entire basin couldn't nmake water avail able up
at Friant.

Do you understand that?

A Yes. And | believe |I've already explai ned
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that it was the global review of water availability.

Q And | don't nean to be argunentative, but howis

It a global review of water availability if you are
taking a place like Friant -- which is at the southern
end of the system and no one can get water back up the
San Joaquin River to them-- that you still include

their un-net nmet demand in that analysis? | would get

it if you had sonebody downstream whose demand coul d be

met, but how do you keep that demand in the anal ysis?
A The problem ' mhaving with your question is
that early on, we curtailed the post-14s. And so
they weren't in the analysis when we | ook at

other -- after curtailnent, they weren't in the

anal ysis for whether there was supply available to
meet pre-14s because they were curtailed and cut

of f.

Q I"mgoing back in tinme. |'meven |ooking at
whet her or not there is a basis to issue post-14
curtailnments. Wat |I'mtrying to get at here is -- |
get the global nmyth of it. But on a spreadsheet

anal ysis, if there is no basis for -- like, the

Stanislaus. |If we had extra post-14 water avail able and

were diverting it, how would that water ever get back up

to Friant?

A And | coul d understand that question.
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Q Ckay.

A But the fact is that when we | ook at the

wat er availability issue, we have a |lot of the
senior demand in the Delta for pre-14 and ri pari an,
and it is in a dowmstream|location. So we |ooked at

the fact that there was a | ot of denmand in those

| ocati ons.

Q Sure. Okay. On [Exhibit 48, if you could | ook
at that real quick. It is a handout that was given to
you.

A Ckay.

Q | want to refer you to the third, what appears

to be the third section fromBrian Coats that he sent to
you and M. M chael George.

MR. KELLY: Are you on [Exhibit 48, M.
O Laughl i n?

MR. O LAUGHLIN: [Exhibit 48. | got it right.
That is shocking.
Q So on the | ast paragraph of that email chain, it
says, "Right now, for the top 90 percent of the
statement hol ders..."

Do you know what it was that M. Coats was

tal ki ng about when he was referring to the "top
90 percent of the statenment hol ders"?
A Certainly. W issued the Informational O der
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to the top 90 percent of statenent holders in the
Delta, and to the remaining top 90 percent in the
Sacranent o and San Joaquin River watersheds as to

| ar geness of size of diversion.

Q So that would be quantity-wise; is that correct?
A Correct.
Q And then it says in this email on May 21st that,

"The actual April use nunbers are 23 percent |ess than

their projected 2015 estimates.” Do you see that?
A Yes.
Q Now at this point in tinme on May 21st, do you

know i f the water supply/demand that was bei ng done
under your direction was revised to include 23 percent
| ess noving forward?

A We did use the information that we have seen

on the Informational Orders in order to nodify our

nmodel .
Q Do you know when that was done?
A | don't know the date at which we started

that, but | know we used the information we

recei ved.

Q Do you know how nmuch the reductions were, what
reductions were included, if any?

A We used the actual information for the

parties that we had it for, in lieu of their earlier
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dat a.

Q And then |I'm confused about the next sentence.
It says, "The 2015 projected estimtes were already
27 percent |ess than the 2010/ 2013 four-year average
uses. "

Do you know by that sentence if the projected
estimates were the ones that were actually included in
your demand anal ysis as set forth in [Exhibit 437
A Qur demand analysis, | don't believe, used
the projected estimates. And the footnote should
explain for you which data we did use. But we used
the records for the parties that we did not have the
| nformati onal Order data comng in on. W used
their four-year average uses indicated here, 2010 to
2013.

And then for parties that had received the
| nformati onal Order, we used their actual use
information. W did not use the projected data in
the nodeling. W used their actual use infornmation.
Q Thank you.

Did you ever have a discussion with anyone in
your office as to whether or not the Cvil Code, the
California Gvil Code, was applicable regardi ng your
notice provision, as far as mailing out curtail nent

noti ces?
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A | discussed information such as, you know,
should we use certified mail, things of that nature,

W th counsel.

Q Okay. Have you tal ked to anybody about whet her
or not there is a requirenment under the Cvil Code

regarding notification by mail and when it goes into

effect?
A The thing is that what we issued was water
supply notifications -- they weren't orders -- and

so they don't fall squarely within the requirenents

for certified mail and things of that nature.

Q Exhibit No. 44, if you could take a | ook at that
real quick

A Ckay.

Q If you ook at the top of [Exhibit 44, | can't
tell who the email is fromor who it is going to, but i
says "Matt and Carol." Do you know who Matt is?

A Yeah. |t would be Matthew Jay. He's in our

departnent, and he is our overall admnistrator for
Lyris lists.

Q Do you know why Byron-Bet hany, Qakdal e,

O Laughlin, Kincaid, Harrigfeld or Zolezzi were picked
inthis email to | ook at?

A Yes. W wanted to ensure that they had

received the information on water availability.

t
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Q Do you have current enforcenent actions pendi ng

In the San Joaquin River basin?

A Yes.
Q How many?
A It is under review at this tinme as to whether --

whi ch of these will be issued but there are nore than
one action.

Q Wul d that be for enforcenment in 20157

A Sone of our enforcenment actions have been

2014/ 2015 conbi ned actions. Sone are solely rel ated

to 2015. And we are still |ooking at cases from
2014.
Q Yesterday, M. Yeazell testified that the

in-Delta demand in April was different than the in-Delta
demand in June. Wat happened basically is that the
ri pari an demand went up and the pre-14 demand went down
for June.

VWere you part of the discussion that took place

to make the change, that change in Delta demand?

A | probably was.

Q Okay. And what was the basis for nmaking that
change?

A Because a nunber of parties have indicated

that they believe they hold both pre-1914

appropriative and riparian rights. As so as water
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is not available in the pre-14, these parties have
i ndicated that they are exercising riparian rights.
Q So you just treated themall as riparians; is
t hat correct?
A Only those parties which indicated they hold
bot h bases of rights.
Q Can you shed sone light for me? If you had a
pre-14 adjudicated right in the San Joaquin River basin
and you reported as such, howis it, then, that people
in the Delta are filing statenents of diversion which
are basically clains -- they say pre-14 and riparian --
and then you treat themall as riparian, which elevates
their rights prior to any other pre-14 right.

Can you tell nme the rationale for that?
A We | ook at the information which they provide
under the Informational O der because a | ot of these
parties received our Informational Order wherein we
asked for deeds and ot her docunents.
Q And did you get your deeds and ot her docunents

detailing the pre-14 diversion rights of the parties in

the Delta?

A We got various materials, depending on which
party.

Q Are any of them adjudi cated?

A If you are tal king about certain stream
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systens --
Q Yeah.
A Like with the Stanislaus R ver, there is a

1929 decree. But on other stream systens, there are

no adj udi cations so it depends where you are talking
about .

Q kay. Didyou try to do or did your staff
provide you with a calculation that by changing the
pre-14 riparian people in the Delta to strictly
riparians, what the difference would be in the demand on
a CSF basis on a daily basis?

A | amnot certain. | believe that that issue

was sonething that we evaluated, but | don't know

what the conclusion was. | can't recall.
Q Did you | ook at -- when you were doi ng your
demand basis, when you were cutting people off, | assune

you | ooked at what part of CSF the diverters down to the
1903 woul d have or could have diverted to try to match
up with your supply line; is that correct?

A W | ooked at what the water right holders told
us they were diverting on demand.

Q Okay. But you al so | ooked at their right; is
that correct? | nean, if sonebody had a 1909 right to
1,500 CSF and they were only diverting 50, you still cut

themoff, right?
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A W | ooked at the denmand data that had been
supplied to us, including anything under the
I nformational Order.
Q Right. But you cut off the entire anount,
right? | nean, you didn't tell somebody in 1909 that
got a curtailment order that you can divert because you
are only taking 50 CSF. If their right was 1909, they
got entirely whacked, right?
A W | ooked at --

MR JENKINS: |Is that a technical term
"whacked?
Q BY MR O LAUGHLIN: Right. Sure.
A W | ooked at what they were reporting as
their coomand. And if a portion of the right could
be satisfied, we did not curtail that right, that
date of right. W only curtailed or said there
wasn't a water shortage if the entirety of the right
coul d not be satisfied.
Q So et nme ask this question then. That is
fascinating to ne. Let ne go back to the exanple that |
know. So QGakdal e has a 1903 right. Let's say,
hypot hetically, | think the total anpbunt is 986 after
1903. But if they could have fulfilled 86 CSF of that
986, you woul d not have curtailed thenf

A No.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 256




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF KATHERI NE MROVWKA

Q Ckay. You are going to be getting lots of

obj ections when | ask this next question fromthe nice
| ady next to ne. But renenber she can't instruct you
not to answer, so you can go ahead and answer these
guesti ons.

Are you aware if the Delta flows that are
provided by the State and Federal Projects to neet X2
are protected by Water Code Section 17077

M5. MORRIS: nbjection. Calls for a I|egal
opi ni on.

THE WTNESS: | had al ways been advi sed by
Victoria Wiitney, the fornmer Chief of the D vision of
Water Rights, that there was a 1707 associated with
t hat .

Q BY MR O LAUGHLIN: Ckay. So do you know when
that 1707 occurred and in what order that is?

A She said to nme that it was in D-1641. The
decision itself sets the water for that purpose to

t hose | ocations specified in the decision.

Q kay. And thank you for that response.

Have you reviewed D 1641 to ascertain by
yoursel f whether or not what Ms. Wiitney told you was
true and correct?

A | had | ooked at it. | was curious.

Q And what was your sunmmation or findings upon
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| ooki ng at D 16417

A Wll, | certainly agree with her that the Board
establ i shed where the flows were to continue to.

Q And did you establish that, in fact, those flows
were protected in D 16417

A | don't recall whether | nade a decision on
that. | certainly -- you know, once | read the

deci sion and saw where the flows were set forward,

that they had to go "XX' quality at these |ocations,
you know, other paranmeters -- that | could just read

t he sinpl e | anguage.

Q Ckay. So, is there anything that you are aware
of in the Porter Cologne Act that protects water quality
flows as they work their way through a stream systenf

M5. MORRIS: bjection. Calls for |egal

opi ni on.

THE WTNESS: |'mnot very famliar with Porter
Col ogne.
Q BY MR O LAUGHLIN. Ckay. Are you aware of

anything wwthin the Cean Water Act that woul d protect
the release of water as it noves through a stream system
until it meets its water quality objection?

M5. MORRI'S: Sane objection.

THE WTNESS: Yeah, and I'"'mnot famliar with

that. |I'mnost famliar wwth water rights | aw.
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Q BY MR O LAUGHLIN. Okay. So other than Water
Code Section 1707, as a water rights person, are you
aware of any doctrine, law or anything el se which would
protect the release of water as it noves through a
streamsystemto neet a water quality objective?

M5. MORRIS: Objection. Calls for a |egal
concl usi on.

THE W TNESS: Wuld you repeat the question?

Q BY MR O LAUGHLIN. What I"'mtrying to
understand, Kathy, is in water rights, are you aware of
anything in water rights that would say that if you

rel ease water to neet a water quality objective, that
that water is protected as it noves through the stream
syst enf

M5. MORRIS: Sane objection.

THE WTNESS: And | believe it goes to the issue
of was the water abandoned. Abandoned flows are subject
to appropriation.

Q BY MR O LAUGHLIN. Geat answer. Ckay.

Do you have an understanding that the water that
was rel eased by the projects in 2015, that was dedi cated
for the purpose of neeting either X2 or Delta outflow,
was abandoned?

A | don't know. [I've not had a discussion with

the projects as to their intent.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 259



© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

Q Now earlier when you were tal king about
abandoned intent, you said that if it passed the point
by which it was outside their use, that you would view
t hat as abandonnent. Wuld you hold that true as well
with the 4,000 CSF that was being rel eased to neet Delta
outfl ow and X27?
A It is nmy understanding that the projects have
al ways used the instream conveyance down to their
previ ousl y-approved points of diversion in the
Delta; and that they don't view any of the water
that they use for southern export as abandoned
wat er .
Q Absolutely. So we can all agree. So let's all
agree that previously-stored water that conmes down
t hrough the system and the 1,500 CSF that they were
pi cking up at the punps in 2015 was not abandoned,
previously-stored water that was rediverted.

Okay. | want you to focus on the 4,000 CSF,
t hough, that was going out to the Bay and to X2. How do
you view that? |Is that abandoned?

M5. MORRIS: Objection. Calls for |egal
concl usi on.

THE WTNESS: And | look to the sinple text of
the Board's determ nations for information on that. And

In my opinion, they have to neet the Board's
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requiremnents.
Q BY MR O LAUGHLIN. Ckay. |If there are |osses
that occur fromthemrel easing water at Shasta, as the
wat er noves through the Sacranento system-- let's say
It is a dry year and groundwater is not accreting to the
Sacranmento River but it is depleting. Are they
responsi bl e for those depletion | osses as the water
noves to nmeet the objective?

M5. MORRIS: (bjection. Legal conclusion.
Q BY MR O LAUGHLIN. Go ahead. You can answer.
A So it is ny understanding that the Board sets
the requirenents and they have to neet them
I rrespective of whether they have sone | osses al ong
the way. They have to neet the Board's
requirements.
Q Do you know if there is a requirenent in D 1641
for the State and Federal Projects to neet in-Delta
di versions as part of the State Water Resources Control
Board order inplenenting D 16417

M5. MORRIS: Objection. It calls for a |egal
concl usi on and the docunent speaks for itself.

THE WTNESS: Could you repeat the question?
Q BY MR O LAUGHLIN. Sure. | want to know if
there is an in-Delta depletion demand included w thin

D-1641. Do you know if there is?
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A | believe it is associated with it. | don't
know if it is included in the docunent.

Q And what is that associated wth? Were do you
see that, when you say "associ ated"?

A ["mnot certain wthout review ng the

decision, if it's stated in the ordering section or

If it was discussional or if it was part of the
proceedings. | don't know where it is.

Q In regards to your analysis, how were the ag
barriers, that were installed in 2015 and operated, used
this year as part of your analysis on the West Side
Irrigation District matter?

A They were not consi dered.

Q Have you ever heard or seen the Departnent of
Wat er Resources' particle tracking nodel ?

A |"ve only heard of it but I know nothing nore

than the title.

Q Ckay. Have you ever heard of DSM?
A Yes.
Q And do you know what that nodel is?
A It is a Delta sinulation nodel.
Q Are you famliar with that nodel ?
A Only superficially.
I n your departnent did you ever ask your
hi gher-ups -- Barbara Evoy or anybody else -- as to when
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you were bringing these enforcenent actions in the Delta
to look at the particle tracking nodel or DSM nodel to
ascertain where water was flowng in the Delta?
A It is nmy understanding that the DSM nodel is
not an appropriate tool to use for this type of
pur pose; that it does not provide the information
wi t hout | eaving out water supply and demand.

It is a node-centric type nodel where it
eval uates what i s happening at various nodes; but it
was not useful for us for the type of nodeling we
needed for the drought.
Q What about the particle tracki ng nodel, where
you could put inputs in for the San Joaquin River, the
Cal avaras, the Cosummes and all the rest of them and
then track where the water went? Wuld that have been
hel pful for you to naking a determ nation as to whet her
wat er was avail abl e and subject to appropriation?
A Ve | ooked at what types of nodels were
avai lable. And we felt that the only type of nodel
that we wanted to use at this tinme was the
wat er shed- based nodel .

We have al so contracted with U C Davis to do
stream segnent -type nodel s where we could do
addi tional work, but that was on the 2014 contracts

and deliverables, and it wasn't available and fully
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vetted yet for our use.
We are still ascertaining whether we feel
that's, you know, the quality of the work and if we
can use it for curtail nent-type anal ysis.
Q Ckay. |I'mgoing to give you one other quick
i nconpl ete hypot hetical for you to take sonme shots at.
| just want to make sure that you and Brian and Jeff are
all on the sane page, so | gave them a hypot heti cal
So we are on the Stanislaus R ver. GOkay? There
Is 800 CSF full natural flow at Goodwin. Do you have
that in your m nd?
A Yes.
Q And Goodw n is the CDEC station that your

departnent used for FNF on the Stanislaus River; is that

correct?
A | believe so.
Q And you understand that the districts at this

time were not limted on their pre-14 rights, correct --
Cakdal e and South San Joaqui n?
A | don't know which point in time you are

tal ki ng about in your hypothetical.

Q May .
A Thank you. | didn't hear that.
Q Sorry. Now, they have the right to take 1860.6

pursuant to the adjudication. And they took the ful
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800 CSF that was in the river, diverted it to their
canals on that day in May. Got that in your head?

A Ckay.

Q Now, the Bureau rel eases 250 CSF of stored water
from New Mel ones to neet fishery demands. Okay. How
did your nodel treat that 250 CSF?

A Qur nodel does not | ook at fishery issues.

Q So woul d you agree that if only stored water was
being released into the Stanislaus River on that day,
that only downstream appropriators would be able to take
such water?

A There is always accretion flow and ot her fl ow
sources as you move downstream

Q So if there's accretion flows, how did you
account for accretion flows in your nodel?

A So our nodel |ooks at the full natural flow

at these locations. The problem | have with your

hypot hetical is that you are saying that what you

diverted --

Q Ful | amount .

A -- full amount. So I'mthinking. Just a
nmonent .

Q Yeah. |I'min no rush. | have to go hone and

cook dinner, so l'min no rush.

A So you are saying that there was 800 CSF at
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Goodwi n?

Q Ful | natural flow.

A And there was a rel ease from storage of 2507
Q Yeah. The districts took the total 800. And

New Mel ones and the Recl anation took 250 CSF out of
storage at New Mel ones and put it into the Lower

St ani sl aus R ver.

A And our nodel only |ooks at full natural

flow.

Q Ckay.

A So it would not |ook at the storage rel ease.

Q Okay. Would that be true -- if | |ooked at the
other tribs, like the Merced and the Tuolume at certain

points in tinme, you would only |ook at FNF and not | ook
at where the actual source of water was com ng from
correct?

A For many of the parties releasing from

reservoir storage, they are releasing for customer

servi ce.

Q Was the Bureau rel easing for custoner service
fromthe Goodw n for ensuring flowreleases in the
Stani sl aus River in May?

A | don't know.

Q Was the MDor TIDreleasing into the river, the

Tuol ume River below the grange, for either FERC fl ows
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or was it for custoner service?

A | don't know, w thout |ooking at the facts of

t hat circunstance.

Q And the same question for Merced. Was it FERC
flows or was it for custoner service?

A I'"d have to |l ook at the facts surrounding

each of those.

Q Did your departnent try to determ ne, when you
were | ooking at these curtailment orders, what inpact
the tenporary urgency change petitions that were granted
on the San Joaquin River would have in regards to water
rights in the San Joaquin River or in the Delta?

A Are you referring to the tenporary urgency
changes of the projects or another party?

Q No, the projects. The ones that occurred for
the United States Bureau of Reclamation at New Mel ones
in regards to the February through June fl ow

requi rement, the April/May flow requirenent, the

di ssol ve the oxygen requirenent, and the salinity
requi rement at Vernalis.

A I was not involved in any of the decisions

with respect to those tenporary urgency changes.

Those were done in a different program function, and
they dealt largely wth reservoir rel eases.

MR O LAUGHLIN: Al right. Go ahead and ask
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sonme questions and I'Il check ny notes. | don't
think I have anything else. Thank you, Kathy.
EXAM NATI ON BY MS. MORRI S

Q BY M. MORRIS: |'Il be brief. Do you need a
br eak?

A No.

Q Ms. M owka, how many staff do you have under
you?

A | believe | answered that earlier because |

have four units normally and an additional fifth
unit tenporarily for the drought. And each of those
units generally has four staff init, one or two of
them have five, but there are eight in the tenporary
unit.

Q So help ne do the math. You have four units

normally with four staff?

A Ri ght .
Q So 167
A About 16 there, yeah, plus the seniors, plus

Paul Wells who is a senior specialist who reports
directly to ne so --

Q And given the nunber of staff that you have,

does that limt your ability to select and investigate

the illegal diversions or alleged illegal diversions?

A Yes, 1t does.
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Q And does that, in turn, then limt her ability
to bring enforcenent action against alleged illegal
di ver si ons?
A It does. And | want to clarify that during
t he drought, we also had an interagency agreenent to
utilize some additional Departnent of Water
Resources' staff. So that is an additional eight
staff, plus their senior.
Q And those additional DWR staff, were they just
l[imted to going out and doing field inspections or
processi ng?
A That is correct. None of themwite up
enf orcenent acti ons.
Q How many staff nenbers do you have that can
wite up enforcenent actions?
A It is significantly |limted because a | ot of
my staff are directed to drought-rel ated conpl aints.
That has been a significant issue for us because
they are running triple their normal nunber of
conpl ai nts.

So, basically, 1've got under ten staff that
| could routinely utilize to wite-up this type of
matter because a nunber of ny staff are directed to
mari j uana enforcenent and to conplaints

I nvesti gati ons.
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Q Thanks. You testified earlier about swtching
people -- diverters -- who had previously indicated they
were pre-1914 and riparian to just riparian users. |Is

that a correct characterization?

A That is correct.

Q And, essentially, did you do that because in the

forms where they reported their use, they checked that

they had both riparian and pre-1914 water rights?

A What they often check in response to the

I nformational Order was they put one acre-foot under

pre-1914 and the remai nder under riparian. So we

| ooked at what they submitted to us.

Q And then one last quick -- two quick questions.
Regardi ng stored water and stored water uses, is

It your understanding that stored water rel eases can be

made for multiple purposes?

A Yes, that is true.

Q And finally, on Exhibit 19, which is the State

Water Contractor's conplaint, you testified earlier that

you' d reviewed that and you were generally famliar with

it.

A That is correct.

Q And in that conplaint, does it allege nore than

one net hodology to attenpt to do curtail nents?

A Yes, it does.
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MR KELLY: (bjection. Vague.
Q BY M. MORRIS: And, generally, what are those
two net hodol ogi es?
A One | ooks at water supply and one | ooks at
wat er quality.
Q Okay. And M. Kelly asked you a bunch of
questions about the water quality portion of that; is
that correct?
A That's correct.
Q But he didn't bring up the additional nechani sm
that was referenced in that conplaint which was based on

wat er availability?

A No, he did not.
Q I's it your understanding -- and if you don't
know, it is okay -- but the water availability analysis

in that conplaint is simlar, generally simlar, to the
wat er availability analysis that you used to conduct

curtailnments this year?

A I"msorry. That siren was distracting.
Yes. | had not |ooked with great detail in
that. | was nore interested to evaluate the water

qual ity aspect because it was less famliar to ne,
and | wanted to get an idea whether that was a
reasonabl e approach.

M5. MORRIS: Thank you. | have no further
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guesti ons.

CONTI NUED EXAM NATI ON BY Ms. SPALETTA
Q BY M5. SPALETTA: | just have one question, one
group of questions. Wen you were the supervisor of the
permtting section for water rights, how many water
avai l ability analysis did you review?
A |"ve had -- nultiple times | have been in the
permtting function, each time eight years. So |

believe | have been in permtting over 16 years, soO

a nunber of water availability anal yses.

Q More than 1007

A No, | would not say that.

Q Less than 50)?

A Yes.

Q So somewhere between zero and 507

A I think that is accurate.

Q How about sonmewhere between 40 and 507

A I"muncertain as to the exact nunmber. It is
a |l ot of years.

Q More than 257

A Yes.

Q How many of those have dealt with permts that
were for a tidally-influenced area of the Delta?

A A smal | nunber.

Q And for those water availability anal yses, did
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you require the applicants to submt the technica
menor andum t o expl ain what they did?

A Qur processes have changed over the years to
where we now require -- although the water codes

al ways required water availability analysis, we
require that applicants submt nuch nore information
today than we used to in the past.

So any tinme that an applicant needed a water
rights hearing, they would have submtted very
detail ed informati on because the Board needed t hat
process. | can't actually tell you offhand how many
of those needed that.

| do know that we processed City of Davis
| ately, that when | was in the permtting unit, that
required a very detailed availability analysis and
it isin the Delta areas.

W process County of Sacranmento as one of the
ones, and they require detailed information. So
there are a nunber of ones that | did process as a
senior that required detailed information.

Q Did you ever process a water right where the

wat er availability analysis consisted of only one graph?

A It is uncomon to receive only a graph

W t hout data that supports the graph

Q Okay. And for those water availability analysis
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that had data supporting the graph, did you require that
the person who did the data analysis provide a witten
expl anation of how it was done?

A It depended on -- nostly the engi neers that
submt that type of data have to provide not just a
data dunp but an expl anati on because as a senior, |
woul d ask questions as to which factors they

considered in their eval uation.

Q So normal course, while you were reviewi ng water
avai l ability anal yses and permtting, was that you woul d
require a detailed water availability analysis al ong

wi th an expl anation fromthe engi neers who prepared it,

correct?
A Nor mal course of busi ness.
M5. MORRIS: GCkay. Thank you. | have no

further questions.
CONTI NUED EXAM NATI ON BY MR, KELLY

Q BY MR KELLY: | have two quick questions. This
iIs afollowup on Ms. Morris' questions about your
limted staffing and |imted nunber of people avail able
to draft and prosecute enforcenent actions.

["mcurious. |If staff is so limted and you are
so lacking in the ability to get people to focus on this
stuff, how was the State Water Board, was who within 25

m nutes of getting BBID s letter, able to i mediately

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 274




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF KATHERI NE MROVWKA

conme after BBID and assign staff to do that? Howis it
that there were all those people available to get on
that within 25 mnutes if you don't have enough staff?
A W have done -- this year, we have done 11
cease and desist actions and 44 admnistrative civil
liability actions. So we have focused on naki ng
sure that we are tinely and responsive as nuch as we
are able to.
Q But ny question is: |If you are stretched so
thin and unable to find people to do these detailed
I nspections and take these enforcenment actions, how,
within 25 mnutes of getting BBID s letter, were you
able to run that all the way up through managenent and
get direction to proceed against BBID within 25 m nutes?

That just seens odd that if you are that
overwor ked and understaffed, that you would be able to
respond so rapidly to a letter fromBBID and decide to
take an enforcenent action against then? Were did you
find the tine to do that?

Wiy did you find the tinme to do that? Wy was
BBID so inportant to nerit a response within 25 m nutes
of getting a letter?
A We have a nunber of itens that we have
qui ckly investigated this year. BBIDisn't the only

one where we have done very rapid response
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I nvestigations. W have seen that both in our
conpl ai nts avenue, based upon the severity of the
Issue, and also in the water availability avenue.

Q So what about BBID s situation made it such a
priority to get it going within 25 mnutes of getting
the letter? Wat stood out about BBID?

A Whien we received it, we had al so been | ooki ng
at newspaper articles that said that BBID did not
intend to cease its diversions.

Q So there are articles that say that BBID said it
was not going to cease its diversions?

A | believe that is what we saw.

Q Were those newspaper articles produced, along
wth the Public Records Act that the State Board
reported?

A | believe we had sone issues regarding |links

bei ng dead, and | don't think | printed those.

Q And ny | ast question is: D d you do anything to

val idate any of the clained rights that were submtted
pursuant to the Informational Oder?

A W have been working on that, yes.

Q Prior to issuing curtailnments or prior to
initiating an enforcenent action, did you do anything t
val idate any of the clained rights that you received

pursuant to the Informational Order?

o
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A Much of the information fromthe

I nformational Order, it was so | arge, the anount of
information -- because it was deeds and ot her
docunents -- that we have been working on that as we
have staff resources available. W have been

actively |l ooking at the infornmation.

Q And so if sonebody submtted, pursuant to the

I nformational Order a, claimof a pre-1914 water right
and a riparian right and clained a priority date on the
date they purchased the property, and that was it, did
you just assune that it was valid and input it into the
demand side of the availability equation?

A The staff does quality control work. And |
believe M. Yeazell was better able to address the

i ssue of what we do on our quality control.

Q Did you do anything to help validate any of the
clainmed rights?

A | have been | ooking at materials, yes.

Q You said you have been | ooking at materi al s.
What do you nean?

A Such as Pacific Gas & electric submtted
certain materials. |'ve |looked at their materials.

So | have been | ooking at materials because | wanted

t o understand what kinds of submittals we have been

recei ving under the Informational Order, and get a
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feeling for quality of the submttals.

Q Ckay. Do you know what regul atory storage is?
A Yes.

Q What is regul atory storage?

A It is a collection of water just for the

ability to do an efficient irrigation, and things
like that. So it is very -- you regulate the flow
rat her than storing the flow

Q What is your understanding about a riparian

water right holder's ability to engage in regul atory

st orage?
A That a riparian can do so.
Q What is your understandi ng about the

availability of a pre-1914 water right hol der to engage
in regulatory storage?

A That probably they could do so. |t depends
what ki nd of operational schene they have.

Q And how | ong can you hold water under a

regul atory storage regine until it is considered
technically storing water? Do you know?

A Only for licensing purposes that can occur

for up to 30 days; but for other purposes, that rule
does not apply.

Q So if there is a conpany that runs a hydropower

facility sonmewhere in the Sierras, and they have a
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riparian claimto the water, how |l ong can they hold
water in storage under that riparian right, do you know?
A They cannot hold it in storage. They can
only regulate it.
Q And so tal ks about a pre-1914 water right
hol der. Let's say there is a power conpany that has a
pre-1914 water right for storage and for direct
di version for a power authority in the Sierra Nevada,
somewhere in the nountains. And they were subject to
the curtailnent to the June 12th notice. Let's say they
had a 1910 priority date. Are you aware that the
June 12th notice provided an exception for hydropower?
A Only for direct diversion hydropower.
Q So if sonebody has a direct diversion for
hydr opower, are they allowed to engage in regulatory
storage in order to pass that water through the hydro
facilities?
A If the party is curtailed, we only provided
exception for the direct diversion elenent, and only
if they are regulating flow in accordance wth
standard regul atory practi ces.

A lot of parties use regulation as reason to
store water in tinmes of nonavailability. And that
IS the problemin drought. It is a tine of

nonavail ability. So, you know, you have to really,
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carefully, look at what is regulatory during the

time of nonavailability.

Q Right. The State Water Board has ruled. It is
"l'ast in, first out” or "first in, last out" rules for

regul atory storage. Are you famliar wth that?

A ['mfamliar with that.
Q Is it "last in, first out" or first in, |ast
out," do you know?

MR. O LAUGHLIN: "Last in, first out."
Q BY MR- KELLY: "Last in, first out."” So under
that rule, you can store water for up to 30 days before
it is actually considered storage; isn't that right?
A You can't store before it is considered
storage. You are tal king about regulation.
Q It is regulatory storage. You can engage in a
regul atory storage for up to a 30-day period under those
rul es, correct?
A The regulation that deals with this issue
sinply states that you can regulate water for up to
30 days for licensing purposes. It does not address
ot her circunstances.
Q How | ong can a riparian water right hol der have
water in regulatory storage before it has to be
rel eased, do you know?

M5. MORRIS: Objection. Calls for |egal
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concl usi on.
THE WTNESS: The regul ati on does not address
that. It has to be | ook at based on the circunstances

because the problemagain is in a drought, if you are

taki ng that water, your storage may occur mnuch qui cker,

your storage issue.

Q BY MR KELLY: Did you do anything or recomrend

anything to account for water right holders' ability to

engage in regulatory storage as part of the exception to

curtail ments for hydropower?
A | did not |look at that, per se. | |ooked at
a long list of issues that Pacific Gas & Electric
Conpany raised with ne regarding their operations
because they had a nunber of considerations. They
were a |large right hol der.

So | discussed a nunber of issues regarding
their operation and facility with Pacific Gas &

El ectric Conpany.

Q Was that in witing?

A No.

Q Are there any notes fromthose conversations?
A Pacific Gas & Electric Conpany sent ne an
email. | did not answer the enail.

Q You did not answer the email. Did you respond

to themverbal ly?
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A | asked ny FERC peopl e regarding -- because
there were issues with respect to threatened and
endangered species. And | asked them what was goi ng
on, what was the circunstances and the situation.

And then | made a personal assessnent with
respect to whether I would wite to PGE that there
were issues or | would | ook at, you know, in taking
into consideration the specifics of what the FERC
staff infornmed nme, the in-house FERC staff inforned
me, was going on in the field.

MR, KELLY: No nore questions.

MR. O LAUGHLIN: W are done. Thank you

(The deposition concluded at 5:34 p.m)

--000- -

THE W TNESS DATE SI GNED

--000- -
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form

Specify wiwth "add" or "delete" and sign this

DEPCSI TI ON OF: Kat heri ne M owka

CASE: In re: Byron-Bethany Irrigation District

DATE OF DEPO  Novenber 16, 2015
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REPORTER S CERTI FI CATE
State of California )
) ss.
County of Sacranento )
| certify that the witness in the foregoing
deposi ti on,
KATHERI NE MRONKA,
was by nme duly sworn to testify in the within-entitled
cause; that said deposition was taken at the tinme and
pl ace therein naned; that the testinony of said w tness
was reported by me, a duly Certified Shorthand Reporter
O the State of California authorized to adm nister
oaths and affirmati ons, and said testinony was
thereafter transcribed into typewiting.
| further certify that I am not of counsel or
attorney for either or any of the parties to said
deposition, nor in any way interested in the outcone of
the cause naned in said deposition.

IN WTNESS WHEREOF, | have hereunto set ny hand
this 19th day of Novenber 2015.

KATHRYN DAVI S
Certified Shorthand Reporter
Certificate No. 3808
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DI SPOSI TI ON OF ORI G NAL TRANSCRI PT

Dat e

Si gnat ure wai ved.

_________ | certify that the witness was given the
statutory allowable time within which to read and sign
t he deposition, and the witness failed to appear for

such readi ng and si gni ng.

_________ | certify that the wtness has read and

signed the deposition and has nade any changes i ndi cated

t her ei n.

By

KATHRYN DAVI S & ASSOCI ATES

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 285




© 00 N o g B~ W N P

e
)

12
13
14
15
16
17
18
19
20
21
22
23
24

25

DEPGSI TI ON OF KATHERI NE MROVWKA

KATHRYN DAVI S & ASSCCI ATES
Certified Shorthand Reporters
555 University Avenue, Suite 160
Sacranento, California 95825
(916) 567-4211

Novenmber 19, 2015

Kat heri ne Mowka, W tness

Departnent OF Justice, Ofice of the Attorney General
ATTN: WIIliam Jenkins

455 CGol den Gate Avenue, Suite 11000

San Francisco, California 94102-7004

Re: West Side Irrigation District Cease and Desi st
Order & Byron-Bethany Irrigation District Civil Hearing

Dat e Taken: Novenber 16, 2015
Dear Ms. Kat heri ne M owka:

Your deposition transcript is now avail able for review

And signature, and will be avail able for the next 30
days. This reviewis optional. An appointnent is
required to review your transcript. Please bring this

letter with you.

You nmay wi sh to discuss with your attorney whet her
he/ she requires that it be read, corrected, and signed,
before it is filed wwth the Court.

If you are represented by an attorney, you may read his
or her copy of the transcript. |If you read your
attorney's copy of the transcript, please send us a
phot ocopy of the Signature Line and Deponent's Change
Sheet .

If you choose not to read your deposition, please sign
here and return this letter to our office.

Si gnat ur e Dat e
Si ncerely,
KATHRYN DAVI S, CSR No. 3808
cc: M. Spaletta; M. Kelly; M. Zolezzi; M. Leeper;

M. Ruiz; M. O Laughlin; M. Tauriainen; M. Prager;
Ms. MG nnis; Ms. Morris;
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JENNIFER L. SPALETTA (SBN 200032)
DAVID GREEN (SBN 287176)
SPALETTA LAW PC

Post Office Box 2660

Lodi, California 95241
Jennifer@spalettalaw.com

T: 209-224-5568

F: 209-224-5589

Attorneys for Central Delta Water Agency

S. DEAN RUIZ (SBN 213515)
HARRIS, PERISHO & RUIZ
3439 Brookside Road, Suite 210
Stockton, CA 95219

Telephone: (209) 957-4254
Facsimile: (209) 957-5338

Attorney for South Delta Water Agency

§4¢[) EXHBIT
ARG
:

STATE WATER RESOURCES CONTROL BOARD

IN RE THE MATTERS OF

WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER
HEARING

AND
BYRON BETHONY IRRIGATION

DISTRICT ADMINISTRATIVE CIVIL
LIABILITY HEARING

PLEASE TAKE NOTICE pursuant to California Water Code section 1100 and California
Code of Civil Procedure Section 2025.220 that Parties Central Delta Water Agency (‘CDWA”™)

AMENDED NOTICE OF TAKING
DEPOSITION OF KATHY
MROWKA

Date: November 16, 2015

Time: 9:30 a.m.

Location: 500 Capitol Mall, Suite 1000,
Sacramento, CA 95814

' TOKATHY MROWKA, AND HER ATTORNEY OF RECORD:

and South Delta Water Agency (“SDWA”) will conduct the deposition of Kathy Mrowka

(“Deponent”) on November 16, 2015, at 9:30 a.m. at 500 Capitol Mall, Suite 1000, Sacramento,
CA 95814, before a certified shorthand reporter and/or notary public duly authorized by laws of

the State of California to administer oaths.

If, for any reason, the taking of said deposition is not completed on November 16, 2015,

1
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the deposition will be continued, at the option of the noticing party, from day-to-day thereafter at
the same place, excluding weekends and legal holidays, until completed. Notice is further given
that under Code of Civil Procedure Section 2025.330 the deposition testimony may be recorded
by video technology.

CDWA and SDWA request that Deponent bring and have for production, inspection, and
copying at the time and place of the deposition the following documents, or copies of said
documents, if the originals are not in her possession, custody, or control. Electronic form
documents are preferred and can be produced on a removable drive.

The term “DOCUMENTS,” as used herein, is as defined by California Evidence Code
section 250, and includes any writing, book, document, or other thing and includes the originals
and non-identical copies (e.g., because handwritten or “blind” notes may appear thereon) of all of
the following: (a) all writings of any kind, including, but not limited to, letters, telegrams,
memoranda, reports, studies, calendar and diary entries, notes, recordings, records of meetings
and conversations, tabulations, analyses, statistical or other accumulations of information, raw
and refined data, drawings graphs, surveys, charts, view graphs and other illustrations of any
kind, including all drafts of any such writing; (b) photographs, films, slides, and other
photographic material of any kind, including sound recordings; (c) bills, contracts, invoices,
brochures, advertisements, certificates, checks, transcripts, and other mechanical, magnetic, and
electronic records of any kind, including sound recordings; (d) all documents stored in or
retrievable by computer; (e) any other data compilations not covered by (a) through (d) herein.

If any DOCUMENT is withheld under a claim of privilege or other protection, please
provide the following information with respect to such DOCUMENTS: (a) an identification of
the DOCUMENT with reasonable specificity and particularity, including its nature (memo, letter,
etc.), title, and date; (b) the parties, individuals, and entities that the communication is between or
references; (c) the exact nature of the privilege asserted; and (d) all of the facts upon which your
claim of privilege is based or which supports said claim.

The DOCUMENTS requested do not include any documents previously produced.

2
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DOCUMENTS TO BE PRODUCED
1. All DOCUMENTS related to the State Water Resources Control Board’s determination of

water availability for 2015.

2. All DOCUMENTS related to alternative methods of determining water availability for 2015
that were evaluated but ultimately not used by the State Water Resources Control Board for
2015.

3. All DOCUMENTS related to the analysis of which sources of supply to include in the water
availability analysis for 2015.

4. All DOCUMENTS related to the analysis of which items of demand to include in the water
availability analysis for 2015.

5. All DOCUMENTS related to the testimony you plan to give in the WSID CDO hearing or the
BBID ACL hearing.

6. All DOCUMENTS related to threatened or actual injury to senior right holders which
influenced the curtailment decisions in 2015.

7. All DOCUMENTS related to threatened or actual injury to public trust resources which

influenced the curtailment decisions in 2015.

All of the above requests should be construed to request only those DOCUMENTS that have not
previously been produced. In addition, the above requests should be construed to be limited to
those DOCUMENTS which relate to water availability decisions for the Sacramento and San

Joaquin River watersheds and Delta.

Dated: October 27, 2015 SPALETTA LAW PC
St
By! ; / 4
JENNIFER SPALETTA
3
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JEANNE M. ZOLEZZI SBN 121282
KARNA E. HARRIGFELD SBN 162824
HERUM\CRABTREE\SUNTAG

5757 Pacific Avenue, Suite 222
Stockton, California 95207
jzolezzitherumerabtree.com

T: 209-472-7700

F: 209-472-7986

Attorneys for The West Side Irrigation District

STATE WATER RESOURCES CONTROL BOARD

IN RE THE MATTERS OF

AMENDED NOTICE OF TAKING
THE WEST SIDE IRRIGATION DEPOSITION OF KATHY MROWKA
DISTRICT CEASE AND DESIST
ORDER HEARING
AND Date: November 16, 2015
BYRON BETHONY IRRIGATION Time: 9:30 a.m.
DISTRICT ADMINISTRATIVE CIVIL . ) .
LIABILITY HEARING Location: 500 Capitol Mall, Suite 1000,

Sacramento, CA 95814

TO KATHY MROWKA, AND HER ATTORNEY OF RECORD:

PLEASE TAKE NOTICE pursuant to California Water Code section 1100 and California
Code of Civil Procedure Section 2025.220 that Party The West Side Irrigation District (“WSID”*)
will conduct the deposition of Kathy Mrowka (“Deponent”) on November 16, 2015, at 9:30 a.m.
at 500 Capitol Mall, Suite 1000, Sacramento, CA 95814, before a certified shorthand reporter
and/or notary public duly authorized by laws of the State of California to administer oaths.

If, for any reason, the taking of said deposition is not completed on November 16, 2015,
the deposition will be continued, at the option of the noticing party, from day-to-day thereafter at
the same place, excluding weekends and legal holidays, until completed. Notice is further given
that under Code of Civil Procedure Section 2025.330 the deposition testimony may be recorded
by video technology.

WSID requests that Deponent bring and have for production, inspection, and copying at

the time and place of the deposition the following documents, or copies of said documents, if the

1
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originals are not in his possession, custody, or control. Electronic form documents are preferred
and can be produced on a removable drive.

The term “DOCUMENTS.” as used herein, is as defined by California Evidence Code
section 250, and includes any writing, book, document, or other thing and includes the originals
and non-identical copies (e.g., because handwritten or “blind” notes may appear thereon) of all of
the following: (a) all writings of any kind, including, but not limited to, letters, telegrams,
memoranda, reports, studies, calendar and diary entries, notes, recordings, records of meetings
and conversations, tabulations, analyses, statistical or other accumulations of information, raw
and refined data, drawings graphs, surveys, charts, view graphs and other illustrations of any
kind, including all drafts of any such writing; (b) photographs, films, slides, and other
photographic material of any kind, including sound recordings; (¢) bills, contracts, invoices,
brochures, advertisements, certificates, checks, transcripts, and other mechanical, magnetic, and
electronic records of any kind, including sound recordings; (d) all documents stored in or
retrievable by computer; (¢) any other data compilations not covered by (a) through (d) herein.

If any document is withheld under a claim of privilege or other protection, please provide
the following information with respect to such documents: (a) an identification of the document
with reasonable specificity and particularity, including its nature (memo, letter, etc.), title, and
date; (b) the parties, individuals, and entities that the communication is between or references; (c)
the exact nature of the privilege asserted; and (d) all of the facts upon which your claim of
privilege is based or which supports said claim.

The documents requested do not include any documents previously produced.

DOCUMENTS TO BE PRODUCED

[. All documents related to the State Water Resources Control Board’s determination of water
availability for 2015.
2. All documents related to alternative methods of determining water availability for 2015 that

were evaluated but ultimately not used by the State Water Resources Control Board for 2015.

2
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3. All documents related to the analysis of which sources of supply to include in the water
availability analysis for 2015.
4. All documents related to the analysis of which items of demand to include in the water

availability analysis for 2015.

5. All documents related to the testimony you plan to give in the WSID CDO hearing or the

BBID ACL hearing.

6. All documents related to threatened or actual injury to senior right holders which influenced

the curtailment decisions in 2015.

7. All documents related to threatened or actual injury to public trust resources which influenced

the curtailment decisions in 2015.

All of the above requests should be construed to request only those documents that have not
previously been produced. In addition, the above requests should be construed to be limited to
those documents which relate to water availability decisions for the Sacramento and San Joaquin

River watersheds and Delta.

Dated: October 26, 2015 HERUM\CRABTREE\SUNTAG

i

Jeanne M. Zolezzi

3
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SOMACH SIMMONS & DUNN

A Professional Corporation

DANIEL KELLY, ESQ. (SBN 215051)
MICHAEL E. VERGARA, ESQ. (SBN 137689)
500 Capitol Mall, Suite 1000

Sacramento, California 95814-2403

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BY RON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of: SWRCB Enforcement Action ENF01951

Alleged Unauthorized Diversion of Water By AMENDED NOTICE OF DEPOSITION
Byron-Bethany Irrigation District. OF KATHY MROWKA AND REQUEST
FOR PRODUCTION OF DOCUMENTS

(Wat. Code, § 1100)

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT, under to Water Code section 1100 and Code of Civil
Procedure section 2025.210 et seq., YOU ARE HEREBY NOTIFIED that attorneys for Byron
Bethany Irrigation District (BBID) will take the deposition of Kathy Mrowka on November 16,
2015 at 9:30 a.m., continuing day to day until completed. Said deposition will take place at the
offices of Somach Simmons & Dunn, 500 Capitol Mall, Suite 1000, Sacramento, California
95814.

The deposition of Kathy Mrowka is in regards to the following:

L. Deponent’s activities related to the water availability determination at issue in the
above-captioned proceeding;

2. Deponent’s interaction with other State Water Resource Control Board
staff/employees regarding water availability in 2015;

3. Deponent’s interaction and discussions with persons outside the State Water

AMENDED NOTICE OF DEPOSITION OF KATHY MROWKA AND REQUEST FOR PRODUCTION OF
DOCUMENTS

W






SOMACH SIMMONS & DUNN

A Professional Corporation

4

Ny i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Resources Control Board regarding water availability in 2015;

4, Key issues | and 2 as set forth in the State Water Resources Control Board's
Notice of Public Hearing in the above-captioned proceeding.

YOU ARE FURTHER NOTIFIED THAT:

The Deponent, Kathy Mrowka, is required to produce at said deposition the documents

records or other materials as set forth in Attachment A to this deposition notice.

SOMACH SIMMOKS & DUNN

Dated: October 27, 2015 \
A Professional QorporatLan/

i
i 4

By:_ /.
£ Daniel Kelly

Attorneys for Petitioner/Plaintiff BY RON-
BETHANY IRRIGATION DISTRICT

AMENDED NOTICE OF DEPOSITION OF KATHY MROWKA AND REQUEST FOR PRODUCTION OF
DOCUMENTS






ATTACHMENT A
DOCUMENTS TO BE PRODUCED

1. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to the State Water Resources Control Board’s determination of
water availability in the Sacramento and San Joaquin River Watersheds and the Delta for

2015

2. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to water right curtailments in 2015.

3. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to the diversion of water by Byron Bethany Irrigation District in
2015.

4, All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to any exception to water right curtailments in 2015.

All of the above requests seek only those writings not already disclosed through
the State Water Resources Control Board’s October 12,2015 response to California
Public Records Act requests.

If any document is withheld under a claim of privilege or other protection, please
provide a privilege log containing the following information with respect to such
documents: (a) an identification of the document with reasonable specificity and
particularity, including its nature (memorandum, letter, etc.), title, and date; (b) the
parties, individuals, and entities that the communication is between or references; (c) the
exact nature of the privilege asserted; and (d) all of the facts upon which your claim of
privilege is based or which supports said claim of privilege.
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PROOF OF SERVICE
[ am employed in the County of Sacramento; my business address is 500 Capitol Mall,
Suite 1000, Sacramento, California; I am over the age of 18 years and not a party to the
foregoing action.

On October 27, 2015, I served the following document(s):

AMENDED NOTICE OF DEPOSITION OF KATHY MROWKA
AND REQUEST FOR PRODUCTION OF DOCUMENTS

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s) and at
the email addresses set forth below:

SEE ATTACHED SERVICE LIST

[ declare under penalty of perjury that the foregoing is true and correct. Executed on
October 27,2015 at Sacramento, California.

v

y Yolanda De La Cruz U/

AMENDED NOTICE OF DEPOSITION OF KATHY MROWKA AND REQUEST FOR PRODUCTION OF
DOCUMENTS
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

YIA ELECTRONIC MAIL

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney III
SWRCB Office of Enforcement

1001 I Street, 16th Floor

Sacramento, CA 95814
andrew.iauriainen@waterboards.ca.cov

VIA ELECTRONIC MAII,

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezziwherumcrabtree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@@spalettalaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacbell.net
dantejr@pacbeil.net

VIA ELECTRONIC MAIL

California Department of Water Resources
Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
morat@gmail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater(olaughlinparis.com
vkincaid@olaughlinparis.com

AMENDED NOTICE OF DEPOSITION OF KATHY MROWKA AND REQUEST FOR PRODUCTION OF

DOCUMENTS
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( VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814

smorris@@swe.org

AMENDED NOTICE OF DEPOSITION OF KATHY MROWKA AND REQUEST FOR PRODUCTION OF

DOCUMENTS







STATE WATER RESOURCES CONTROL BOARD

In the matter of Administrative Civil Prosecution Team’s Objections to

Liability Complaint issued against Byron- Deposition of Kathy Mrowka, and Written

Bethany Irrigation District; Response to Request to Produce
Documents

In the matter of Draft Cease and Desist
Order issued against West Side Irrigation
District

The Prosecution Team objects as follows to the deposition of Kathy Mrowka, and the
accompanying requests for production of documents, set forth in the Amended Notices of
Deposition submitted by West Side Irrigation District (WSID) on October 26, 2015, and by Byron-
Bethany Irrigation District (BBID), Central Delta Water Agency (CDWA) and South Delta Water
Agency (SDWA) on October 27, 2015.

Objections to Deposition

1. Objection, continuing the deposition from day to day until complete amounts to
unwarranted annoyance, oppression, undue burden, and expense. Code of Civil Procedure
section 2025.290 limits depositions to seven hours of total testimony. Under the circumstances of
the BBID and WSID enforcement matters, the parties are required to coordinate discovery, and
deponents will be subject to one deposition only. Even though State Water Resources Control
Board staff witnesses will offer some expert opinions to State Water Resources Control Board, it
is not necessary to continue the deposition of Kathryn Mrowka beyond seven hours of total
testimony. At the end of seven hours of total testimony the Prosecution Team intends to end the
deposition and seek a protective order limiting any further deposition questioning.

Objections to Document Production

1. Objection, the document requests seek information that is subject to the attorney, client
privilege, and/or attorney work product privilege.

2. Objection, the document requests amount to unwarranted annoyance, oppression,
undue burden, and expense, to the extent they seek documents already produced by the
Prosecution Team, or to be produced by the Prosecution Team up to the commencement of the
deposition, in response to requests under the California Public Records Act (PRA), Government
Code section 6250, et seq., and to the extent they seek documents for which disclosure
deadlines have been established in the future.

The BBID Amended Notice of Deposition seeks “those writings not already disclosed
through the State Water Resources Control Board’'s October 12, 2015 response to California
Public Records Act requests.” The WSID and CDWA/SDWA Amended Notices seek “only those
documents that have not previously been produced.”

WSID Hearing Officer Spivy-Weber's October 23, 2015, ruling on the Prosecution Team'’s
Motion for Protective Orders provides that, “to the extent that the Prosecution Team is already
under an obligation to produce these documents [under the California Public Records Act, Gov.






Objections to Deposition of Kathy Mrowka

Code § 6250 et seq.] within a reasonable period of time, | will not require the Prosecution Team
to produce the same documents at a more accelerated schedule.” BBID Hearing Officer Doduc
incorporated this ruling in her October 30, 2015, ruling.

The Prosecution Team is working to complete the document production under the PRA
requests, or most of the production, prior to the commencement of the deposition. However,
given the extensive discovery disputes and requests submitted by the parties in this matter, the
Prosecution Team is not yet sure of the full extent to which any responsive documents may be
covered by one or more PRA exemption. At this time, the Prosecution Team is aware of several
documents exempt from PRA disclosure under the attorney-client communication and attorney
work product privileges. Additional privileges may apply, and if so will be addressed by the
Prosecution Team at the time of the deposition.

Sincerely,

e
M jm\

Andrew Tauriainen
OFFICE OF ENFORCEMENT
Attorney for the Prosecution Team





SERVICE LIST OF PARTICIPANTS
WEST SIDE IRRIGATION DISTRICT

CEASE AND DESIST ORDER HEARING

(October 8, 2015)

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney il
SWRCB Office of Enforcement
1001 | Street,

16th Floor

Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harrigfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Ave., Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

kharrigfeld@herumcrabtree.com

jkrattiger@herumcrabtree.com

State Water Contractors
Stefani Morris, Attorney
1121 L Street, Suite 1050
Sacramento, CA 95814

SMOrTis@SWC.org

Westlands Water District

Daniel O’Hanlon

Rebecca Akroyd

Kronick Moskovitz Tiedemann & Girard
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com

rakroyd @kmtg.com

Philip Williams of Westlands Water District
pwilliams@westlandswater.org

South Delta Water Agency
John Herrick, Esq.

4255 Pacific Ave., Suite 2
Stockton, CA 95207

jherrlaw@aol.com

S. Dean Ruiz

Harris, Perisho & Ruiz

3439 Brookside Rd, Ste. 210
Stockton, CA 95219
dean@hprlaw.net

Central Delta Water Agency
Jennifer Spaletta

Spaletta Law PC

PO Box 2660

Lodi, CA 95241
jennifer@spalettalaw.com

Dante Nomellini and Dante Nomellini, Jr.
Nomellini, Grilli & McDaniel
ngmplcs@pacbell.net
danteir@pacbell.net

City and County of San Francisco
Johnathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102

jonathan.knapp @sfgov.org

San Joaquin Tributaries Authority
Valeri Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95814
vkincaid@olaughlinparis.com

California Department of Water Resources

Robin McGinnis, Attorney

PO Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

Byron Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000,
Sacramento, CA 95814
dkelly@somachlaw.com






SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(09/02/15; Revised 09/10/15; Revised 10/06/16; Revised 10/22/15)

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney lll

SWRCB Office of Enforcement

1001 | Street,

16th Floor

Sacramento, CA 95814
andrew.tauriainen@waterboards.ca.gov

Byron Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000,
Sacramento, CA 95814

dkelly@somachlaw.com

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Ave., Suite 222
Stockton, CA 95207

jzolezzi@herumcrabtree.com

City and County of San Francisco
Johnathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

Robert E. Donlan

Ellison, Schneider & Harris LLP
2600 Capitol Ave, Suite 400
Sacramento, CA 95816

(916) 447-2166
red@eslawfirm.com

Central Delta Water Agency
Jennifer Spaletta

Spaletta Law PC

PO Box 2660

Lodi, CA 95241

jennifer@spalettalaw.com

Dante Nomellini and Dante Nomellini, Jr.

Nomellini, Grilli & McDaniel

ngmplcs@pacbell.net

dantejr@pacbell.net

California Department of Water Resources
Robin McGinnis, Attorney

PO Box 942836

Sacramento, CA 94236-0001

robin.mcginnis@water.ca.gov

Richard Morat
2821 Berkshire Way
Sacramento, CA 95864

rimorat@gmail.com

San Joaquin Tributaries Authority
Valeri Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95814
vkincaid@olaughlinparis.com

Iwood@olaughlinparis.com

South Delta Water Agency
John Herrick, Esq.

4255 Pacific Ave., Suite 2
Stockton, CA 95207

jherrlaw@aol.com

Dean Ruiz, Esq.
Harris, Perisho & Ruiz, Attorneys at Law

State Water Contractors
Stefani Morris, Attorney
1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swc.org
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3439 Brookside Road, Suite 210
Stockton, CA 95219

dean@hprlaw.net
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State Water Resources Control Board

June 18, 2015

SUBJECT: SITE INSPECTION OF WEST SIDE IRRIGATION DISTRICT (WSID) PUMPING STATION
LOCATED IN TRACY, CA.

On May 18, 2015, Watermaster Staff conducted a site inspection of the West Side Irrigation District (WSID)
pumping station located in Tracy, Califoria. WSID received a notice on April 23, 2015 informing them that
there is insufficient water in the system to meet demands of their post-1914 water right AO00301, L001381.

Water Right A000301, L001381 allows for the diversion from Lower Old River at a maximum diversion rate of

82.5 cubic feet per second with a water right face value of 27,000 acre feet per annum (afa). The uses of

water include domestic, industrial, irrigation, and municipal uses. The place of use for Water Right A000301,
001381 consists of 11,993.76 acres.

| met with Rick Martinez who was the individual responsible for operating the WSID pump station on the day of
my visit. Mr. Martinez stated that the large pumps (grey) were turned off and not diverting water (Photo 1). Mr.
Martinez also stated that the two smaller pumps (black) were running. I witnessed the smaller pumps
operating. Mr. Martinez further stated that the smaller (black) pumps were capturing tail water runoff from
Bethany Drain at an estimated rate of 8 cubic feet per second (Photo 2 & 3). According to Mr. Martinez, the
black pumps were re-capturing tail water and re-diverting the tailwater to farmers within the boundaries of
WSID that have trees as their main crop.

I did not evaluate the rate of diversion during the inspection. The inspection was to determine if WSID had
ceased pumping in response to the April 23 notice. According to Mr. Martinez, WSID continues to pump under
the direction from their legal counsel that WSID is within its legal right to recapture and redivert tailwater for
irrigation purposes for farmers within the district. In question is whether WSID has the right to re-distribute
tailwater to other customers under the notice of April 23, 2015.

John Collins
Staff Environmental Scientist
Office of the Delta Watermaster

FeuiciA Marcus, cHair | THOMAS HOWARD, EXECUTIVE OFFICER

1001 1 Street, Sacramento, CA 85814 | Mailing Address: P.O. Box 100, Sacramanto, Ca 95812-0100 | www,waterboards.ca.gov

& RecvoLED PAPER





WSID Inspection Report o -2- June 18, 2015

Photo 1: WSID Pump House. Gray pumps were turned off
and the black pumps were running and capturing tailwater from
Old River Cut.





WSID Inspection Report -3- June 18, 2015

Photo 2: Photo looking east along the drain that borders Bethany Road within the WSID boundary. The drain
_ collects tailwater which then flows back into Old River Cut.

Photo 3: Looking south along Old River Cut in which the WSID Pumping House can be seen in the photo.
Tailwater in Old River Cut was being recaptured and rediverted to farmers within WSID area for irrigation of
trees.
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Matt, Carol suggest our list administrator has download capabilities. If that is you, | would like to see if you can provide
me with a list of email names that were subscribed to the Water Rights/Drought Update website on June 11-

13. Because the list is likely extremely large, if there is an advance search capability, just look for emails containing the
following: Byron-Bethany, Oakdale, OLaughlin, Kincaid, Harrigfeld or Zolezzi.

Thanks

From: Peach, Carol@Waterboards

Sent: Wednesday, June 17, 2015 2:58 PM
To: O'Hagan, John@Waterboards

Cc: Mrowka, Kathy@Waterboards
Subject: RE: Drought Lyris List

Your list administrator that sends the messages can download the members.
It is frequently done for record keeping.
FYI, you cannot use the list of members for other purposes, nor share with another division, board or outside entity {per

OPA).

Carol

From: O'Hagan, John@Waterboards
Sent: Wednesday, June 17, 2015 2:30 PM
To: Peach, Carol@Waterboards

Cc: Mrowka, Kathy@Waterboards
Subject: Drought Lyris List

Hi Carol,
If asked, could IT provide me with the names of all persons currently subscribed to our Drought list for water rights? Just

need yes or no, do not need the work.

John O’Hagan

Assistant Deputy Director, Water Rights
State Water Resources Control Board
916-341-5368
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Tauriainen, Andrew@Waterboards

From: Montgomery, Amanda@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE
GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MONTGOMERY,
AMANDA@BC52FD8E-D38D-4955-BFF6-9E3D9C53E1039FA >

Sent: Thursday, June 18, 2015 9:23 AM

To: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards
Subject: FW: USBR/CCWD/BBID transfer

Kathy,

See below. We got no comments so we will issue by 6/22.

Amanda

From: Fernandez, Patricia@Waterboards
Sent: Thursday, June 18, 2015 9:21 AM
To: Montgomery, Amanda@Waterboards
Subject: RE: USBR/CCWD/BBID transfer

No comments were received on this transfer. The 500 af will be used to ensure an uninterrupted supply of water this
year to the Mariposa Energy Center, which depends on delivery of water under BBID's pre-1914 water right to operate a
200-megawatt natural gas-fired power plant located in unincorporated Alameda County between Livermore and Byron,
CA. CCWD filed the petition for transfer faced with the prospect that the pre-1914 water right might be curtailed which
it was.

From: Montgomery, Amanda@Waterboards
Sent: Thursday, June 18, 2015 9:00 AM
To: Fernandez, Patricia@Waterboards
Subject: USBR/CCWD/BBID transfer

1. Did we get in any comments on this transfer?

2. Do you know what BBID plans to use the water for? Is it just generally within their service area or do they state a
specific purpose?
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Tauriainen, Andrew@Waterboards

From: Jay, Matthew@Waterboards

Sent: Wednesday, June 24, 2015 4:19 PM
To: Wells, Paul@Waterboards
Subject: RE: Recipients of Lyris

Paul,

I've found the following users subscribed to the Drought Updates list:

~ FULLNAME |  EMAIL ADDRESS DATE JOINED
Jennifer Buckman | jbuckman@somachlaw.com 9/10/2008
Paul Simmons psimmons@somachlaw.com 4/4/2009
Nicholas Jacobs njacobs@somachlaw.com 7/23/2009
Sandra K. Dunn sdunn@somachlaw.com 1/5/2010
Adam D. Link alink@somachlaw.com 10/13/2010
Jaymie Moralez jmoralez@somachlaw.com 1/5/2012
Sandra Schubert sschubert@somachlaw.com 1/7/2015
Jason Canger jcanger@somachlaw.com 6/8/2015
Lauren Bernadett | Ibernadett@somachiaw.com 6/12/2015
Rick L. Gilmore r.gilmore@bbid.org 10/20/2005 10:57
Brandon Nakagawa bnakagawa@sjgov.org 10/27/2010 14:20
Candis Oldham coldham@sjgov.org 1/22/2010 15:27
Cynthia G. Madrid cgmadrid@sjgov.org 10/15/2009 11:02
Gerardo Dominguez gdominguez@sjgov.org 4/23/2012 10:58
Michael R. Cockrell mcockrell@sjgov.org 10/29/2014 8:10
Tanya Moreno thmoreno@sjgov.org 9/23/2005 16:18

The list did not return any matches for @lawssd.com, alamb@sjgov.com, or erin@cvstrat.com.

Let me know you have any additional questions.
Thanks,

Matt

From: Wells, Paul@Waterboards

Sent: Wednesday, June 24, 2015 11:19 AM
To: Jay, Matthew@Waterboards

Subject: Recipients of Lyris

Importance: High

Good Morning Matt,

I was just tasked with gathering facts to review a possible CDO against Byron Bethany Irrigation District. Management is
asking for the data by this afternoon.





Is it possible to research the recipients of the June 12" Lyris notice to find out which email addresses the notice was sent
to at the following email domains?

@bbid.org
@somachlaw.com
@lawssd.com

| also need to find out if the June 12™" Lyris notice went to either of the following email accounts:

erin@cvstrat.com
alamb@sjgov.org

Thanks, Paul






Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROCS556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Wednesday, January 21, 2015 5:24 PM

To: Howard, Tom

Cc: Trgovcich, Caren@Waterboards; O'Hagan, John@Waterboards; Mrowka,
Kathy@Waterboards

Subject: FW: Draft Notice of Probable Curtailment

Attachments: NOTICE OF 2015 SURFACE WATER SHORTAGE AND POTENTIAL FOR CURTAILMENT OF
W....docx

Tom — here is the version of the letter you okayed last week. John is holding until after your meeting with the GO
tomorrow.

From: Howard, Tom

Sent: Friday, January 16, 2015 10:33 AM

To: Trgovcich, Caren@Waterboards

Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards
Subject: RE: Draft Notice of Probable Curtailment

OK

From: Trgovcich, Caren@Waterboards

Sent: Friday, January 16, 2015 10:27 AM

To: Howard, Tom

Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards
Subject: Draft Notice of Probable Curtailment

Same approach as last year. New curtailment curves will be up by the end of the month.

Caren Trgovcich
Chief Deputy Director
State Water Board
(916) 341-5727

ctrgovcich@waterboards.ca.qov
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Tauriainen, Andrew@Waterboards

From: Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=GROBER, LES@WATERBO70COQOAFE-
C3A3-4DCB-8E6B-7COEEC93F2C874D>

Sent: Friday, February 13, 2015 12:22 PM

To: Coats, Brian@Waterboards

Cc: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy,
Barbara@Waterboards; Riddle, Diane@Waterboards; Montgomery,
Amanda@Waterboards

Subject: RE: supply demand curves for delta watershed

Thanks. Don’t we have the demand data for the entire SAC/SIR watershed? That would be key since | think we want to
say something along the lines of... if March 1 flows were running through the system unimpaired, with no storage and no
diversion, xxx taf would enter the delta in March (absent any more storms); but xxx taf of this water is being stored or
diverted, so only xxx taf is available for delta outflow... or something like that

From: Coats, Brian@Waterboards

Sent: Friday, February 13, 2015 12:12 PM

To: Grober, Les@Waterboards

Cc: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Riddle,

Diane@Waterboards
Subject: RE: supply demand curves for delta watershed

We have the 4-year average (2010-2013) March demand for the Legal Delta but
the full natural flows we have are for the entire Sacramento & San Joaquin watersheds.

John and | were discussing for this year using the Freeport gage (average due to tidal influence),
Vernalis, Mokelumne and Cosumnes flows as supplies available to the Legal Delta watershed but
have not finalized that decision.

I have Jeff right now loaking into a FNF supply for a location as close as possible to the Freeport
Gage and Vernalis which we could add to the existing MKM and MHB FNF supplies. If none are
available, we would likely have to estimate based on a ratio of the Freeport gage to the
Sacramento FNF locations (BND, YRS, ORO and FOL) with a similar estimate for Vernalis on the
San Joaquin FNF locations.

Brian

From: Grober, Les@Waterboards

Sent: Friday, February 13, 2015 11:52 AM

To: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards

Cc: O'Hagan, John@Waterboards; Riddle, Diane@Waterboards; Evoy, Barbara@Waterboards
Subject: supply demand curves for delta watershed

Importance: High

Tom wants a number he can use for the TUCP workshop on Wednesday that shows how much water is being
stored/consumed in the Delta watershed as of march 1. He wants to relate this number to delta inflow and elements of
the TUCP request—they are asking for higher exports even though standards will not be met. It would be good to have
both a 50 and 90 percent exceedance number. He and | know that this will need to be a rough estimate. Please tell me
what you can provide today.

60







Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROCS556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Thursday, May 21, 2015 2:21 PM

To: Mrowka, Kathy@Waterboards; Yeazell, Jeffrey@Waterboards
Cc: Grober, Les@Waterboards

Subject: Tom called and wants to know where we are with charts
Attachments: image001.png; image002.jpg

Importance: High

That we discussed yesterday. He needs to get back to the Board. Jeff, have you been able to flip the pre-1914 to riparian
for comparison?

From: Mrowka, Kathy@Waterboards

Sent: Thursday, May 21, 2015 10:27 AM

To: Evoy, Barbara@Waterboards

Cc: O'Hagan, John@Waterboards

Subject: Brian's Response to Michael George on 25% savings issue

Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363

From: Coats, Brian@Waterboards

Sent: Thursday, May 21, 2015 10:22 AM
To: Mrowka, Kathy@Waterboards

Cc: George, Michael@Waterboards
Subject: RE: Let me know how

Since 2014 was a drought year, the 25% savings should be judged against 2014 reported use (informational order
recipients)
with 2013 use used for those that were not required to complete the February informational order.

Right now, for the top 90% of statement holders in the Delta and Sac-SJ watershed, the actual April use numbers are

23% less than their projected 2015 estimates. The 2015 projected estimates were already 27% less than the 2010-2013
4-year average uses.
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For example, let’s say 2013 use was 100, 2014 use was reported as 77 (23% less), projected 2015 use was 73 (27% less).
Actual use in April was 56 (23% less than the 73 projected). If the diverters carry on as they have in April and maintain
the same ~23% reduction, they will be at 73% of their 2014 use (56/77), which exceeds the 25% required.

By basing the 25% savings on the 2013 baseline, it appears we are allowing them to divert more water.

Brian

From: Mrowka, Kathy@Waterboards

Sent: Thursday, May 21, 2015 9:50 AM

To: Coats, Brian@Waterboards; Yeazell, Jeffrey@Waterboards
Subject: FW: Let me know how

Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363

From: Evoy, Barbara@Waterboards
Sent: Thursday, May 21, 2015 5:52 AM
To: Mrowka, Kathy@Waterboards

Cc: O'Hagan, John@Waterboards
Subject: Let me know how

Jeff's numbers may be looking. I think the key question is: under the different assumptions (use as in 2014,
predicted use or use assumed to flip to riparian ) what would the riparian cuts equate to over the June to sept
timeframe (if averaged over the months) ?

Sent from my iPhone

Begin forwarded message:

From: "George, Michael@Waterboards" <Michael.George@Waterboards.ca.gov>

Date: May 20, 2015 at 9:30:30 PM PDT

To: "Howard, Tom" <Tom.Howard@waterboards.ca.gov>, "Evoy, Barbara@Waterboards"
<Barbara.Evoy@waterboards.ca.gov>, "Lauffer, Michael@Waterboards"
<michael.lauffer@waterboards.ca.gov>, "Kostyrko, George@ Waterboards"
<George.Kostyrko@waterboards.ca.gov>

Cc: "Moran, Timothy@Waterboards" <Timothy.Moran@waterboards.ca.gov>

Subject: RE: Offer for 25 percent voluntary curtailment
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Tom, Barbara, Michael and George,

Attached are two documents for implementation of the proposed voluntary agreement aimed at
conserving water in the Delta in exchange for regulatory certainty: (1) Application and (2)
Description.

Michael

From: Howard, Tom

Sent: Wednesday, May 20, 2015 6:56 PM

To: George, Michael@Waterboards; Evoy, Barbara@Waterboards; Lauffer,
Michael@Waterboards; Kostyrko, George@Waterboards

Subject: Offer for 25 percent voluntary curtailment

Michael, Michael, George and Barbara,

We need to get all of the materials together that we need to send out the 25 percent reduction
offer. This includes whatever messaging may be needed.

Michael George, please take the lead on this putting together a draft form and a letter to send to
the farmers. Barbara and Michael Lauffer, you need to review the form and letter we are
preparing and make sure it is adequate for our purposes.

Michael Lauffer is there anything we can do about the crop insurance issue.

George Kostyrko, I need a press release.

All of this by 2 tomorrow. I need to send to the Board members.

Sent from my iPad
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Tuesday, May 26, 2015 12:29 PM

To: Kostyrko, George@Waterboards; Moran, Timothy@Waterboards

Cc: Hensley, Cindy D.@Waterboards; Mrowka, Kathy@Waterboards; O'Hagan,
John@Waterboards

Subject: RE: What to say about senior appropriators tomorrow

We are working on timing right this minute. We proposed sending out curtailments on Friday but need to get the Board
to nod first.

From: Kostyrko, George@Waterboards

Sent: Tuesday, May 26, 2015 11:37 AM

To: Moran, Timothy@Waterboards

Cc: Evoy, Barbara@Waterboards; Hensley, Cindy D.@Waterboards
Subject: Re: What to say about senior appropriators tomorrow

| will be lead on this
Sent from my iPhone

>On May 26, 2015, at 11:33 AM, Moran, Timothy@Waterboards <Timothy.Moran@waterboards.ca.gov> wrote:
>

> Hi Barbara - | just need to get an idea of when the senior curtailment on the San Joaquin is likely to be, if that's
available yet, so | can get details for a press release. If details are not available today, I'll have to defer to my OPA
colleagues, because I'm starting a vacation.

> Tim

> From: Evoy, Barbara@Waterboards

> Sent: Friday, May 22, 2015 5:29 PM

> To: Moran, Timothy@Waterboards

> Cc: Hensley, Cindy D.@Waterboards

> Subject: RE: What to say about senior appropriators tomorrow
>

> Sorry Tim, | just got down to your message. | got creamed today. Feel free to call my assistant Cindy Hensley if you
need to get my attention quickly.

>

> From: Moran, Timothy@Waterboards

> Sent: Friday, May 22, 2015 8:52 AM

> To: Howard, Tom; Kostyrko, George@Waterboards; Evoy, Barbara@Waterboards; Lauffer, Michael@Waterboards
> Subject: RE: What to say about senior appropriators tomorrow

> Importance: High

>
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Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363

From: Yeazell, Jeffrey@Waterboards

Sent: Friday, May 22, 2015 10:57 AM

To: Mrowka, Kathy@Waterboards

Cc: Coats, Brian@Waterboards

Subject: Time Estimate for Pre-14 curtailment analyses

Hi Kathy,

Based on the email chain and talking with Brian, it sounds like Tom wants to move forward with curtailing Pre-14 in the
San Joaquin Basin along with those in the Sacramento Basin/Delta.

I should be able to wrap up the San Joaquin individual tributary graphs and associated maps early this afternoon, then
get started on the global San Joaquin evaluation after that, to be completed Tuesday morning. | haven’t done any
tributary models in the Sacramento yet, so I'd give about a day/day and a half to get those done.

All told, I think | can meet the following schedule:

San Joaquin individual tributaries: Today

San Joaquin Global: Tuesday

Sacramento Global and/or individual Tribs: Late Wednesday/ Early Thursday, depending on how we want to proceed.
Hopefully this will work.

Thanks,

Jeff
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Tuesday, May 26, 2015 12:32 PM

To: George, Michael@Waterboards; O'Hagan, John@Waterboards; Mrowka,
Kathy@Waterboards

Subject: RE: Re-group for Continuation of Curtailment Discussions?

I have to be on a call starting at 1:00, but if the rest of you can meet, please go ahead.

From: George, Michael@Waterboards

Sent: Tuesday, May 26, 2015 11:34 AM

To: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards
Subject: Re-group for Continuation of Curtailment Discussions?

Barbara, John and Kathy,

Have you guys got some time to get together to continue discussions and to coordinate efforts through this week? |
have meetings out of the office starting at 2:30 this afternoon, but | am flexible between now and then.

In addition to issues we touched on over tea on Friday, | would like to discuss how we can manage curtailments as
between riparians and pre-1914 appropriators when, in some factual circumstances, it appears that a pre-1914
appropriator will have water available at its priority and point of diversion when a neighboring riparian must be
correlatively curtailed.

Michael
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Tauriainen, Andrew@Waterboards

From: Kostyrko, George@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=KOSTYRKO,
GEORGE@WAA775F256-2F92-4069-8FE4-49820A101164CB7>

Sent: Monday, June 01, 2015 9:25 PM

To: Evoy, Barbara@Waterboards

Cc O’Hagan, John@Waterboards; George, Michael@Waterboards; Mrowka,
Kathy@Waterboards; Trgovcich, Caren@Waterboards; Barnum, Alex@EPA

Subject: Re: Curtailment Package - Draft Watermark Added

Ok great. Thank you
Sent from my iPhone

On Jun 1, 2015, at 7:32 PM, Evoy, Barbara@Waterboards <Barbara.Evoy@waterboards.ca.gov> wrote:

We had to delay out Felicia briefing until tomorrow at 8. | do not expect the announcement tomorrow
as we need to let wade know timing.

Sent from my iPhone

On Jun 1, 2015, at 6:11 PM, "Kostyrko, George@Waterboards" <George.Kostyrko@waterboards.ca.gov>
wrote:

Barbara are we still shooting for release tomorrow Tuesday or now Wednesday June

3?7 | see the press release says June 3. | HIGHLY recommend we do an operator assisted
media call to walk the media through the import of this announcement and what we
anticipate happening through the summer as continue to balance demand versus

supply.

From: Evoy, Barbara@Waterboards

Sent: Monday, June 01, 2015 5:40 PM

To: O'Hagan, John@Waterboards; George, Michael@Waterboards; Mrowka,
Kathy@Waterboards

Cc: Kostyrko, George@Waterboards; Trgovcich, Caren@Waterboards
Subject: FW: Curtailment Package - Draft Watermark Added

Importance: High

Even though we are removing the graphs from the Press Release at Tom'’s direction, |
believe these materials are the ones that Tom sent to Felicia and the other Board
members on Saturday. Felicia will be calling in, so there won’t be an opportunity to
show her new material before the 8:00 briefing. We can describe the intent to remove
the graphs but explain the scenarios examined in the QAs.

From: Evoy, Barbara@Waterboards

Sent: Friday, May 29, 2015 4:22 PM

To: Howard, Tom

Cc: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Trgovcich,
Caren@Waterboards; Kostyrko, George@Waterboards; Sawyer, Andy@Waterboards;
George, Michael@Waterboards
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Subject: FW: Curtailment Package - Draft Watermark Added
Importance: High

Tom —attached is 1) the draft notice, 2) the draft press release with a simplified graph
for the SJ (the Sacramento will be updated with a more simplified version on Monday),
and 3) draft questions and answers. Andy has been swamped so we were not able to
get his review of the questions and answers. | believe Michael G. has reviewed each
piece. In addition, there is an issue that Michael G. raised as to “insufficiency of water”
vs. “curtailment notice” that | want to discuss with him before we send the

notice. These materials should give the Board a good idea of what we have done and
where we are headed however.
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Tauriainen, Andrew@Waterboards

From: Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A>

Sent: Tuesday, June 02, 2015 8:44 AM
To: Kostyrko, George@Waterboards
Subject: San Joaquin Curtailments
Attachments: image005.png; image006.jpg

John just returned from briefing Felicia. He said Thursday for curtailment.

Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROCS56DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Thursday, June 11, 2015 10:38 AM

To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards

Subject: FW: Curtailment Package

Attachments: Curtailment Press Releaseblefinal 06102015.docx; finalQAs for pre-1914 ble(3).docx;

Sacramento + Proportional Delta PRE-14 Supply-Demand Analysis Web 2015-0....pdf;
Sacramento + N Delta PRE-14 Supply-Demand Analysis Web 2015-06-10.pdf;
Sacramento-San Joaquin PRE-14 Supply-Demand Analysis Web 2015-06-10.pdf; San
Joaquin + Proportional Delta PRE-14 Supply-Demand Analysis Web 2015-....pdf; Pre-14
Combined Curtailment Letter - Cleanble.docx

fyi

From: Howard, Tom

Sent: Thursday, June 11, 2015 10:35 AM

To: Wade Crowfoot (Wade.Crowfoot@gov.ca.gov); Cowin, Mark@DWR; Bonham, Chuck@Wildlife; Beland,
Janelle@CNRA; Nemeth, Karla@CNRA; Martha Guzman-Aceves (Martha.Guzman-Aceves@GOV.CA.GOV); Burns,
Gordon@EPA; Rodriquez, Matthew@EPA; Evoy, Barbara@Waterboards

Subject: FW: Curtailment Package

Wade, FYI, we will send out curtailment notices to all parties with a priority date between 1914 and 1903 tomorrow. |
expect further curtailments every week or two subsequently. The attachments are largely the same as what | sent you
last week. Let me know if you have any questions.
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Friday, June 12, 2015 11:57 AM
To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards
Subject: FW: Pre 1914 Curtailments

From: Burton, Bruce@Waterboards

Sent: Friday, June 12, 2015 11:45 AM
To: Miller, Sheri@Waterboards; Wiedemann, Tony@Waterboards; Crenshaw, Reese@Waterboards; McNamara,

Mike@Waterboards; Rezvani, Ali@Waterboards; Sahota, Bhupinder@Waterboards
Cc: Forbes, Cindy@Waterboards; Cajina, Stefan@Waterboards; Hinrichs, Richard@Waterboards; Evoy,

Barbara@Waterboards
Subject: FW: Pre 1914 Curtailments

A little more information.

Please also assure the water systems you talk to that the State Board will not cut off health and safety supplies but will
work with them to identify the impact this curtailment may have on the supply portfolio. Stress to them that they
should each make sure to complete the form identifying those needs and submit it to the Board so we can work with
them on alternative supplies. If they have any urgent questions about the curtailment notice they can contact John
O’Hagan, Assistant Deputy Director of Water Rights at 916-956-959. This is his cell phone number and they can all him
on the weekend if they need to talk to someone right away.

Mike and Bhupinder — please talk to your respective LPAs and let them know about this. | think it would be good for you
to contact these LPA systems directly but | will leave that up to your judgment as long as they are contacted today.

Richard — please have someone in Tony’s district contact McCloud CSD.

One clarification: Water rights between 1903 and 1914 are being curtailed.
Thanks.

Bruce

From: Burton, Bruce@Waterboards

Sent: Friday, June 12, 2015 11:29 AM
To: Miller, Sheri@Waterboards; Wiedemann, Tony@Waterboards; Crenshaw, Reese@Waterboards; McNamara,

Mike@Waterboards; Rezvani, Ali@Waterboards; 'Sahota, Bhupinder@Waterboards

(Bhupinder.Sahota@waterboards.ca.gov)' .
Cc: Forbes, Cindy@Waterboards; Cajina, Stefan@Waterboards; Hinrichs, Richard@Waterboards; 'Evoy, Barbara'

Subject: Pre 1914 Curtailments

The Division of Water Rights is going to issue curtailment notices to some pre-1914 water rights holders in the
Sacramento River watershed today; systems with rights from 1909 and 1903. Among those are some water systems we
regulate and a couple regulated by LPAs. Please look at the list below and contact any that are your systems today. We
will need to issue compliance orders to these systems if they don’t have sufficient water rights from other sources to
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supply their system. Also | am trying to get more information on some of these water rights holders to determine if they
are a PWS and which PWS the curtailments will impact. Contact the systems that you can and find out if they have
other sources that will enable them to continue to supply their customers. As | said, if these systems don’t have
alternate supplies to supply their customers we will have to issue the compliance orders as we did last year. Let the
systems know that compliance orders will be issued that will allow them to keep taking water without any threat of legal
action against them by the Division of Water Rights if they have no other sources. Please report back to me on what you
find out. | will pass along any other information | get from Water Rights. Thanks.

Bruce

Buckingham Park CWD — Mendocino District
Carter Mutual Water Company — this system is not in Drinking Water Watch — has anyone heard of it?

City of Chico — city does not operate its own water system but not sure if whichever company that does is using the
City’s water right

City of Nevada City - city does not operate its own water system but not sure if whichever company that does is using
the City’s water right

Clio PUD - 3200509 — Shasta County LPA

Fall River Valley CSD — 4510008 — Lassen District

Los Molinos MWC — 5210003 — Valley District

McCloud CSD — 4710006 — Klamath District

Plumas County — need more information from Water Rights

Volcano CSD - 0300016 — Amador County LPA

Western Canal Water District — this system is not in Drinking Water Watch — has anyone heard of it?

Placer County Water Agency — need more information from Water Rights about which system this agency operates is
subject to the curtailment

Nevada ID - need more information from Water Rights about which system this agency operates is subject to the
curtailment

Bruce

Bruce H. Burton, P.E

Assistant Deputy Director

Northern California Drinking Water Field Operations
State Water Resources Control Board

(916) 449-5596
(707) 576-2295 {Santa Rosa Office)
bruce.burton@waterboards.ca.gov (please note my new email address)
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVQY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Tuesday, June 16, 2015 10:30 AM

To: Mrowka, Kathy@Waterboards; Kostyrko, George@Waterboards; O'Hagan,
John@Waterboards

Subject: error in article

Attachments: image005.png; image006.jpg

The article states they can continue to divert for 7 days, instead of the immediate curtailment and 7 days to get the form
in...fyi '

Mountain House water source dries up
Alex Breitler, Stockton Record
Outdoor irrigation could soon be entirely banned in San Joaguin County's newest community, more evidence that the pain

of the drought is not limited to locat farmers.Mountain House, a planned community of about 9,600 people, buys its water
from the Byron Bethany Irrigation District near Tracy.

Barbara L. Evoy

Deputy Director, Water Rights

State Water Resources Control Board
916-341-5632
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROCS556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: ' Wednesday, June 17, 2015 5:00 PM

To: Mrowka, Kathy@Waterboards

Cc: O'Hagan, John@Waterboards

Subject: RE: Questions to SWRCB on curtailments from June 17th drought call
Attachments: image001.png; image002.,jpg

Thanks for going and the followup.

From: Mrowka, Kathy@Waterboards

Sent: Wednesday, June 17, 2015 4:38 PM

To: Agustinez, Anecita S.@DWR; reno@stewartspoint.org; Marcus, Felicia@Waterboards; Kapahi, Gita@Waterboards
Cc: Teresa Romero; Nina Hapner; Heather.Hostler@gov.ca.gov; Cynthia Gomez (Cynthia.Gomez@GOV.CA.GOV);
O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards

Subject: RE: Questions to SWRCB on curtailments from June 17th drought call

Hi—

Thank you for the opportunity to discuss curtailments today. During our conversation, | agreed to provide advance
notice of curtailments to the tribes. Thé advance notice is generally a courtesy call or email sent about four hours ahead
of the curtailment notice. If you have an email list of tribal contacts that you would like to have receive the advance
notice, it would be very helpful to me. Please indicate what watersheds each contact is interested in (such as Eel River
or Russian River). Alternatively, if you have the phone numbers we would appreciate those. Many of our water right
holders do not have emails or phone numbers on file.

1. Regarding the Russian River system:

Previous Actions: Russian River (May 27 through November 14, 2014) holders of post-1914 appropriative water
rights within the Russian River watershed upstream of the confluence of Dry Creek with a priority date of
February 19, 1954 or later (Application A015743 or higher) were subject to the 2014 curtailment.

Current Conditions: This year, the river is in better condition than it was in last year. However, we are
monitoring conditions to evaluate whether water supply will continue to exceed water demands. We have not
yet issued any curtailment notices.

Informational Items: The State Water Board sent advisory letters on January 23, 2015 and April 2, 2015 to
advise water right holders that if hydrologic conditions do not significantly improve in the next several months,
the State Water Board will once again begin notifying water right holders in critically dry watersheds of the
requirement to limit or stop diversions of water under their water right, based on their priority. These letters
were advisory only and did not implement a curtailment.

2. Exemptions from curtailment:

Considerations: Notices of Curtailments based on water right priority do not have an exemption for health and
safety needs. The State Water Board, however, will not prevent use of a water supply necessary for emergency
human health and safety needs, if the affected water right is your sole source of water and you have no access

to an alternative supply and you maximize water conservation.
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Tauriainen, Andrew@Waterboards

From: O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0'HAGAN, JOHN@WATER7B72A79A-
DD76-4B3C-B470-A3BF3B5BCDD7939>

Sent: Friday, June 19, 2015 12:57 PM

To: Trgovcich, Caren@Waterboards

Cc: George, Michael@Waterboards; Evoy, Barbara@Waterboards; Mrowka,
Kathy@Waterboards; Coats, Brian@Waterboards

Subject: RE: IMPORTANT 7?7

Will do let you know when you have time.

Please note that the date for S002638 is also 1901. Typed too fast.

From: Trgovcich, Caren@Waterboards
Sent: Friday, June 19, 2015 12:38 PM

To: O'Hagan, John@Waterboards
Cc: George, Michael@Waterboards; Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards; Coats,

Brian@Waterboards
Subject: Re: IMPORTANT ???

John - please talk to me before you call so that | can inform the GO first.

Sent from my iPhone

On Jun 19, 2015, at 12:33 PM, O'Hagan, John@Waterboards <John.Q'Hagan@waterboards.ca.gov> wrote:

Michael,
I just looked at the City and County of San Francisco’s priority dates claimed on the Informational Order

Online Forms for 3 of its statements and they are:
Statement Priority Date Stated

5002638 1903
5002636 1901
$002365 1901

As you know, we are using the information from the forms.

They have 4 other statements in the San Joaquin Watershed that were not subject to the Informational
Order and we checked the dates. It appears the remaining four statements had dates for the year water
first used, or no date. Staff changed these to 1903 but it appears dates should be post-1903. We will be
sending notice to City and County of San Francisco informing them that these rights are curtailed. 1 will
be calling Steve. Let me know if any of you want to join call.

From: George, Michael@Waterboards
Sent: Friday, June 19, 2015 12:08 PM
To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Evoy, Barbara@Waterboards

Subject: Fwd: IMPORTANT ???
John, Kathy, and Barbara,
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Although | am not aware of the 1908 priority of SFPUC "researched many years ago" to which Karna
refers, | do know from my recent tour of Herch-Hetchy that SFPUC believes it's Tuolumne River rights go
back to an earlier posting. Indeed, | believe, that earlier posting is referenced in the Raker Act (1913).

Respond as you deem appropriate, but for my two cents: 1) we have not verified (adjudicated) any pre-
1914 claims, rather, we send notices by claimed priority; 2) if Karna has evidence that there is no basis
for SFPUC's claim of pre-1903 priority, please share; and 3) we expect notices of insufficient water to go
to earlier priorities as conditions continue to get drier.

Again, respond as you deem appropriate. 1'm on board.
Michael
Sent from my iPhone

Begin forwarded message:

From: Karna Harrigfeld <KHARRIGFELD @herumecrahtree.com>

Date: June 19, 2015 at 11:50:32 AM PDT

To: "'O'Hagan, John@Waterboards' <lohn.0'Hagan@waterboards.ca.gov>, "Mrowka,
Kathy@Waterboards" <Kathy. Mrowka @waterboards.ca.gov>

Cc: "Evoy, Barbara@Waterboards" <Barbara.Evoy@waterboards.ca.gov>, "George,
Michael@Waterboards" <Michael.George @Waterboards.ca.gov>, Jeanne Zolezzi
<JZOLEZZI@herumcrabtree.com>

Subject: RE: IMPORTANT ?2??

Why was the City and County of San Francisco not curtailed? There right is 1908 which
we researched many years ago. I'm hearing that now the State Water Board is claiming
that their right is 1901. What information and or documentation are you basing this
new 1901 date? Any documents would be helpful.

Thanks!
Karna E. Harrigfeld

Altorngy-at-Law

T:209.472.7700 \ F: 209.472.7856
5757 PACIFIC AVENUE, SUITE 222 STOCKTON, CA 93207
www.herumcrabtree.com \ kharrigfeld@herumcrabtree.com

Connect to Us: image003.jpg>

CONFIDENTIALITY NOTICE: This communication and any accompanying attachment(s) ore confidential and
privileged. Thay are intended for the sole use of the addressee. If you receive this tronsmission in error, you are
advised that any disclosure, copying, distributicn, or the taking of aay action in reliunce upon the communication or
accompanying document(s] is strictly prohibited, and the message should be immediataly deleted with any
attachment(s). {arsover, any such inadvertent disciasure shall not compromise or woive the attorney-clicnt privilege
or confidentinlity as to this communication or otherwise. If you have received this communication in error,
please contact the sender immediately by return efectronic mail or by telephone at (209) 472-7700. Thank you

From: O'Hagan, John@Waterboards [mailto:John.Q'Hagan@waterboards.ca.gov]
Sent: Friday, June 19, 2015 11:45 AM
To: Karna Harrigfeld; Mrowka, Kathy@Waterboards
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Monday, June 22, 2015 11:53 AM

To: Ceccarelli, David@Waterboards; Grober, Les@Waterboards; O'Hagan,
John@Waterboards

Cc: Russell, John@Waterboards; Kostyrko, George@Waterboards; Mrowka,
Kathy@Waterboards; Burton, Bruce@Waterboards

Subject: RE: SWRCB Contact?

The best person to answer is John but he has to finish a declaration for a lawsuit by noon and is working hard on it. He
and Bruce have the most up to date info having spoken to MH GM on Friday and have the most complete information. |
understand John needs to be in court tomorrow on the curtailment issue, so 1 don’t know about his availability until later
in the day.

From: Evoy, Barbara@Waterboards

Sent: Monday, June 22, 2015 10:44 AM

To: Ceccarelli, David@Waterboards; Grober, Les@Waterboards; O'Hagan, John@Waterboards

Cc: Russell, John@Waterboards; Kostyrko, George@Waterboards; Mrowka, Kathy@Waterboards; Burton,
Bruce@Waterboards

Subject: RE: SWRCB Contact?

I’'m assuming this might be CalPERS who | understand funded Mountain house.

From: Ceccarelli, David@Waterboards

Sent: Monday, June 22, 2015 10:43 AM

To: Evoy, Barbara@Waterboards; Grober, Les@Waterboards; O'Hagan, John@Waterboards
Cc: Russell, John@Waterboards; Kostyrko, George@Waterboards

Subject: FW: SWRCB Contact?

See below. We received an inquiry from the Treasurer’s office regarding curtailments. It stems from one of the press
releases. Do you want to contact or should we send it to George?

From: Wilson, Ryan@Waterboards
Sent: Monday, June 22, 2015 9:55 AM
To: Ceccarelli, David@Waterboards
Subject: FW: SWRCB Contact?

Treasurer’s Office is asking for contact information relating to water rights. One of their investment bankers wants to
speak with someone here at SWRCB regarding the recent curtailment notice and potential community impacts. Any
suggestions?

From: BROWN, Deanne [mailto:Deanne.Brown@treasurer.ca.gov]
Sent: Monday, June 22, 2015 9:41 AM

To: Wilson, Ryan@Waterboards

Subject: FW: SWRCB Contact?
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Thanks for your assistance.

Deanne H. Brown

California State Treasurer's Qffiee
Public Fimance Division

{9167 0540169

From: Giordano, Julie

Sent: Monday, June 22, 2015 9:26 AM
To: BROWN, Deanne; Watkins, Gary
Subject: FW: SWRCB Contact?

Do you have a contact at SWRCB that | can refer Kim to? Thanks!

From: Kim.Nakahara@wellscap.com [mailto:Kim.Nakahara@wellscap.com]
Sent: Thursday, June 18, 2015 8:06 AM

To: Giordano, Julie

Subject: SWRCB Contact?

Hi, Julie! Hope that all is well and that you are having a good start to your summer?

I was wondering if you might have a suggested contact over at the State Water Resources Control Board? I
read the senior rights curtailment notice, but was hoping to talk to someone about how it might ripple through
to local communities (no pun intended). There are a couple of contacts on the press release, but I thought that
I'would ask you first.

Thanks for your help!

Kim Nakahara

Wells Capital Management

Phone: 415.396.2498

Fax: 415.975.6244

E-mail: kim.nakahara@wellscap.com
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Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROCS556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent: Tuesday, June 23, 2015 10:48 AM

To: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Montgomery,
Amanda@Waterboards

Subject: FW: RTDOT discussion on Delta outflow and conservation of storage

Fyi. See NDOI discussion

From: Howard, Tom

Sent: Tuesday, June 23, 2015 10:32 AM

To: George, Michael@Waterboards; Riddle, Diane@Waterboards; Trgovcich, Caren@Waterboards; Evoy,
Barbara@Waterboards; Grober, Les@Waterboards

Subject: FW: RTDOT discussion on Delta outflow and conservation of storage

All,
I expect to approve this ASAP but | am not sure of the reasoning. How do you think we should frame approval?

From: Milligan, Ronald [mailto:rmilligan@usbr.gov]

Sent: Tuesday, June 23, 2015 10:20 AM

To: RMILLIGAN@usbr.gov

Cc: Stein, Russell@DWR; Grober, Les@Waterboards; Rea, Maria@NOAA; Reece, Kevin@DWR; pfuiitani@usbr.gov; Moon,
Laura K.@DWR; Wilcox, Carl@Wildlife; PABLO ARROYAVE; Helliker, Paul@DWR; Wilson, Craig@Waterboards; Cowin,
Mark@DWR; Jeff McClain; Murillo, D@USBR; Castleberry, Dan@fws; Ren Lohoefener@fws.gov; Garwin.Yip@noaa.gov;
dan.keeton@noaa.gov; Aufdemberge, Amy; Leahigh, John@DWR; Fry, Susan@USBR; kaylee.allen@sol.doi.gov:
Ryan.Wulff@noaa.gov; Hinojosa Jr., Arthur@DWR; michael chotkowski@fws.gov; William.Rasch@noaa.gov; Idlof,
Patti@usbr.gov; William W. Stelle; Bonham, Chuck@Wildlife; Croyle, William@DWR; Mizell, James@DWR; Holderman,
Mark@DWR; Garcia, Cindy A.@DWR; Howard, Tom; Mead, Michelle@NOAA; Christopher Keifer; Alan.Haynes@noaa.qov;
Pettit, Tracy@DWR; Kim S Turner@fws.gov; Dibble, Chad@Wildlife; Rabin, Larry@fws.qgov; roger guinee@fws.qov;
Riddle, Diane@Waterboards

Subject: RTDOT discussion on Delta outflow and conservation of storage

Dear RTDOT —

I appreciate the discussion at RTDOT on Monday regarding our shared interest in balancing releases for Delta
outflows and conservation of storage in Oroville and Folsom for use later this summer. As we discussed, the
Projects recognize the value of the Delta outflows to protect the pelagic species as outlined in our current TUC
Order, and we also believe the various SWRCB actions in the central and south Delta to promote conservation
and curtailment of diversions is helping to achieve that goal. Given the extreme drought conditions, the current
methodology as outlined in D-1641 to compute Net Delta Outflow Index (NDOI) does not include an accurate
estimate of the net in-Delta depletions. Especially when considering all of the actions occurring with this year’s

SWRCB Delta program.
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Given that current Delta outflows are adequately maintaining water quality, and net channel velocities at key
locations suggest a more outward net flow than this time last year; the Projects recommend, for this summer and
during the fourth year of drought, a slight adjustment to the in-Delta consumptive use value used to compute the
NDOI. The current daily consumptive use value used in the NDOI calculation is 4,100 cfs (the value for 22
June). An downward monthly modification of this value by 5% this summer (starting 1 June) would allow the
Projects to maintain the current outflow and meet the agreed to 4,000 cfs monthly objective for June, while
staying with the current river releases of 2,750 cfs at Oroville and Nimbus.

[f this proposed change is acceptable to the RTDOT members, the Projects request concurrence from the fishery
agencies and approval from the Executive Director of the SWRCB. If approved, the Projects agree to maintain
the current Delta operations, and Oroville and Nimbus releases at 2,750 cfs, unless needed to maintain Delta
salinity conditions, for the remainder of June.
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Tauriainen, Andrew@Waterboards

From: Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A>

Sent: Tuesday, June 23, 2015 3:04 PM

To: Murano, Taro@Waterboards

Subject: FW: Correspondence

Attachments: 6-23-15 Howard SWRCB re Curtailments w-Attachments.pdf; image005.png;
image006.jpg

Importance: High

Tom would like us to enforce ASAP. The flow data, etc. support the action. Please let me know who is assigned to this
one.

Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363

From: Howard, Tom

Sent: Tuesday, June 23, 2015 2:59 PM

To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards; Mrowka,
Kathy@Waterboards

Subject: FW: Correspondence

Importance: High

fyi

From: Kelley Geyer [mailto:k.geyer@bbid.org]

Sent: Tuesday, June 23, 2015 2:40 PM

To: Howard, Tom; Marcus, Felicia@Waterboards; Dadamo, Dorene@Waterboards; Doduc, Tam@Waterboards; Spivy-
Weber, Frances@Waterboards; Moore, Steven@Waterboards; marian.norris@sen.ca.gov; Baird, Anne@ASM; Trgovcich,
Caren@Waterboards; 'Dan Kelly'; 'Russell Kagehiro'; 'Rick Gilmore'

Subject: Correspondence

Importance: High

Mr. Tom Howard,

Please find attached correspondence from Byron Bethany Irrigation District’s General Counsel regarding the
District’s Pre-1914 appropriative water rights curtailment notice received on June 15, 2015 with attachments.
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Regards,

Kelley

Kelley Geyer

Director, Adpministration/ Information Technology
Byron Bethany Irrigation District

Byron Sanitary District

7995 Bruns Road

Byron, California 94514-1625

Direct Number: 209-606-5016

Telephone: 209-835-0375

Facsimile: 209-835-2869

NOTICE: -\l owigoing mail is seanned lo protect against rivwses. The informatéon contained in this e-mail may be privileged, confidential, and protected from disclosure. If you are not the infended recipient, any further
disclosure, wse, divemination. distribution, copying of this presiage or any attachwent is sirictly prohibited. If you think you have received this message in error. please e-mail the sender at the abore address and delete the
e-matl, Thank Yon.
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Tauriainen, Andrew@Waterboards

From: Howard, Tom </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=HOWARD,
TOM@WATERBO97BB8206-7061-4BF7-B503-158A6481C1EA139>

Sent: Wednesday, June 24, 2015 4:43 PM

To: O'Hagan, John@Waterboards

Cc: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards; Rose,
David@Waterboards; Mrowka, Kathy@Waterboards

Subject: Re: Letter Regarding Failure to Submit Curtailment Certification Form

Attachments: image002.png; image004.jpg; image002.png; image004.jpg

Send

Sent from my iPad

On Jun 24, 2015, at 4:40 PM, O'Hagan, John@Waterboards <lohn.Q'Hagan@waterboards.ca.gov> wrote:

Tom, Caren and Barbara,
We are ready to send the email lyris but | wanted you to be aware that State Agencies will be identified
as non-responders. Are you ok to send?

From: Mrowka, Kathy@Waterboards

Sent: Wednesday, June 24, 2015 4:26 PM

To: O'Hagan, John@Waterboards

Subject: Letter Regarding Failure to Submit Curtailment Certification Form

John -

The mailing list attached to the letter includes a number of state agencies which have not yet submitted
their forms. OK to send out on lyris? Proposed lyris:

Subject Line: WATER RIGHT HOLDERS THAT WERE PREVIOUSLY MAILED A NOTICE OF CURTAILMENT
BUT HAVE NOT YET SUBMITTED AN ONLINE CURTAILMENT CERTIFICATION FORM

Since April, 2015, the State Water Resources Control Board (State Water Board) has issued Notices of
Unavailability of Water (Notice) to holders of appropriative water rights with certain priority dates
informing them that water supplies are so low that there is not enough water available for them to
divert under their priority of right. The Notice lets the water right holder know that if diversions are not
stopped, that the water right holder may be subject to enforcement for an unauthorized diversion of
water. The Notice required that a Curtailment Certification Form (Form) be submitted online within
seven days.

If you received a Notice of Curtailment, and you did not submit a Form, the June 24 letter applies to you
and is posted at:
http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/index.shtmi

If you are uncertain whether you filed an online form, you can check for your name and water right on
the mailing list attached to the letter.
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Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.0. Box 2000

Sacramento, CA 95814

916-341-5363

<image002.png><image004.jpg>

<Curtailment Notice Respose Reminder Letter new dr edits (2).docx>
<Curtailment Follow-Up Mailing List 2015-06-24.pdf>
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Tauriainen, Andrew@Waterboards

From: Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A>

Sent: Thursday, June 25, 2015 11:39 AM
To: Wells, Paul@Waterboards
Subject: BBID

Attachments: image005.png; image006.jpg

Paul -

Please prepare a cover letter. We may do ACL also. Likely need two versions of the cover letter.

Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363
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Tauriainen, Andrew@Waterboards

From: O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0'"HAGAN, JOHN@WATER7B72A79A-
DD76-4B3C-B470-A3BF3B5BCDD7939>

Sent: Tuesday, September 08, 2015 8:38 AM
To: Coats, Brian@Waterboards, Mrowka, Kathy@Waterboards
Subject: RE: curtailment- general memo

Check with Victor. Check my numbers below.

From: Coats, Brian@Waterboards

Sent: Tuesday, September 08, 2015 8:30 AM

To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards
Subject: RE: curtailment- general memo

1. Ishow 462 recipients/holders for the February 2015 informational order (1,061 total statements), the West Side
Informational Order and the 24 recipients downstream of Friant Dam that Victor issued in November 2014.

2. Victor would have an idea on how many failure to respond actions we’ve taken since we have not, to my

knowledge,
taken any action on the February informational order parties for insufficient information since Andrew’s

attorney is
currently evaluating the submittals.

3. Looks like we have issued 7 ACLs and 7 Draft CDOs in 2015 for the Fresno, Madera and San Joaquin areas in

response to
the drought. We also have Hodgetts who is in Trinity and the Failure to Files from last year posted to the web

but I don't
think she wants those.

Brian

From: O'Hagan, John@Waterboards

Sent: Tuesday, September 08, 2015 8:04 AM

To: Coats, Brian@Waterboards; Mrowka, Kathy@Waterboards
Subject: RE: curtailment- general memo

I checked Press Releases and found the one for Upper San Joaquin that had the following numbers:

June 26 — Senior appropriative water rights on the Merced River with a priority date of 1858 or later, and all
appropriative water rights on the Upper San Joaquin River, affecting 16 water rights held by eleven right holders. An
additional four water rights on the Tuolumne River are being curtailed as well.

June 12 —Senior appropriative water rights with a priority date of 1903 or Iater in the Sacramento and San Joaquin river

watersheds and the Delta, affecting 277 rights held by 114 right holders.
May 1 - Junior appropriative water rights back to 1914 in the Sacramento River watershed and the Delta. A total of

5,740 water rights held by 2,772 right holders are affected.
April 23 — Junior appropriative water rights to 1914 in the San Joaquin and Scott river watersheds. A total of 2,981 water
rights held by 1,474 right holders in the San Joaquin River watershed and 162 water rights held by 137 in the Scott River

watershed are affected.
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You have 9,112 and the Press Release total is 9,180 water rights held by 4,509 right holders. Let’s send these numbers

Sacramento-San Joaquin Curtailment Summary

Total Rights Curtailed- 9,018

Total Water Right Holders-4,372

Total Face Value Curtailed- 9.48 MAF

Response Rate to Compliance Certification form before Court Litigation- By Water Right- 31 % By Acre-feet- 78 %
Total Inspections-

Total Informational Orders- 486 Failure to Respond to Informational Order Enforcement Actions- 5 (ACL and
CDO)

Other Formal Enforcement Actions- 3 (2 ACLs and 2 CDOs)

Can we get the last three. Kathy gave update last week inspections.

From: Coats, Brian@Waterboards

Sent: Tuesday, September 08, 2015 7:20 AM

To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards
Subject: RE: curtailment- general memo

Attached is what Jeff prepared through June 22, 2015, just before the Superior Court ruling
and when our clarification notices went out rescinding the requirement to complete the

form.

Hard to say how many have voluntarily completed the form since the ruling as | don’t have
access to the raw database numbers in early July, only what has been quality-controlled and
reflected in the attached summary. At any rate, there are currently 3,642 raw data records
in this morning’s database vs. the 2,814 QC’d records in late June.

Brian

From: O'Hagan, John@Waterboards

Sent: Tuesday, September 08, 2015 6:21 AM

To: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards
Subject: FW: curtailment- general memo

Probably something like this.

http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/docs/certsummary.pdf

From: Kauba, Amy@Waterboards

Sent: Friday, September 04, 2015 5:12 PM
To: O'Hagan, John@Waterboards
Subject: FW: curtailment- general memo

John, can you take a look at DeeDee’s email and send me statewide curtailment info for her DTF meetings next week?
Can I guess this info on Tuesday? See highlighted section under Curtailments headings for what DeeDee is asking

for. Thanks.
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From: Dadamo, Dorene@Waterboards
Sent: Friday, September 04, 2015 4:25 PM
To: Kauba, Amy@Waterboards

Subject: curtailment- general memo

I don’t need the individual county info under the curtailment section of the general memo, but would like the curtailment
section to remain with the big picture info. I'd like to have it include the total numbers (number of water right holders that

received notices, percentages that responded, number of enforcement actions. | see the number of inspections
included. Basically | am looking for the info that John O’Hagen generally reports to the board on curtailments.

Dorene D’ Adamo
State Water Resources Control Board
(916)341-5607

dorene.dadamo(@waterboards.ca.gov

From: Amy Kauba <amy.kauba@waterboards.ca.gov>

Date: Friday, September 4, 2015 at 4:15 PM

To: DeeDee D'Adamo <dorene.dadamo@waterboards.ca.gov>
Subject: RE: Dee Dee responses.

Caren is looking this over, most of it can be deleted. Caren put the curtailments info in each of the county memos. Shall |
move each curtailment section to this memo instead?

From: Kauba, Amy@Waterboards
Sent: Friday, September 04, 2015 3:57 PM

To: Dadamo, Dorene@Waterboards (Dorene.Dadamo@waterboards.ca.gov)
Cc: Trgovcich, Caren@Waterboards; Nishikawa, Marilyn@Waterboards

Subject: FW: Dee Dee responses.
Importance: High

DeeDee, is this what you had in mind for TUCP and curtailments/water fix memo?

From: Hensley, Cindy D.@Waterboards

Sent: Friday, September 04, 2015 3:37 PM

To: Kauba, Amy@Waterboards

Cc: Evoy, Barbara@Waterboards; Grober, Les@Waterboards
Subject: FW: Dee Dee responses.

Importance: High

Amy,
Please see the attached briefing on behalf of Water Rights. There is a chance that Les may have some more information

to add but will send that separately.
Thank you, ’

Cindy D. Hensley
Executive Assistant
Division of Water Rights
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(916) 341-5308

From: Evoy, Barbara@Waterboards
Sent: Friday, September 04, 2015 3:31 PM

To: Hensley, Cindy D.@Waterboards
Cc: Grober, Les@Waterboards
Subject: FW: Dee Dee responses.

Please send this to Amy so she can get going on it. If Les can get the other piece completed, he can send separately to
Amy for inclusion later.

From: Hensley, Cindy D.@Waterboards

Sent: Friday, September 04, 2015 3:23 PM

To: Evoy, Barbara@Waterboards; Grober, Les@Waterboards
Subject: RE: Dee Dee responses.

Barbara,
This item was not included in the ED Report.
| have replaced it with Les’ original version that he provided for the weekly drought update.

Cindy D. Hensley
Executive Assistant
Division of Water Rights
(916) 341-5308

From: Evoy, Barbara@Waterboards

Sent: Friday, September 04, 2015 3:08 PM

To: Hensley, Cindy D.@Waterboards; Grober, Les@Waterboards
Subject: RE: Dee Dee responses.

Cindy - please substitute the longer CalWater Fix description that I believe we had in the ED report and resend back. Les,
can you cut and paste anything on the projects' TUCP status? Dee Dee wanted this earlier today than we had slated.

From: Hensley, Cindy D.@Waterboards
Sent: Friday, September 04, 2015 3:01 PM

To: Evoy, Barbara@Waterboards
Subject: RE: Dee Dee responses.

Barbara,

| have not received anything on the temperature controls.

[ used the same information from the drought update for Calfix.
Cindy D. Hensley

Executive Assistant

Division of Water Rights

(916) 341-5308

From: Evoy, Barbara@Waterboards
Sent: Friday, September 04, 2015 2:52 PM

To: Hensley, Cindy D.@Waterboards
Subject: Dee Dee responses.

in going back through the long string I now see that CT wanted Amy to get this by this morning. Shoot. Caren had said
she'd do the calFIX but we can put in our other language in case she didn't get it done. Please send me what you have

now.
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From: Evoy, Barbara@Waterboards
Sent: Friday, September 04, 2015 11:48 AM

To: Hensley, Cindy D.@Waterboards
Subject: RE: 9/9 MARAC: "home stretch"

CalWater Fix - probably yes, but he definitely needs to update the projects TUCPs and temp piece. It makes a difference
in how much water these folks get.

From: Hensley, Cindy D.@Waterboards
Sent: Friday, September 04, 2015 11:41 AM

To: Evoy, Barbara@Waterboards
Subject: RE: 9/9 MARAC: "home stretch"

Barbara,

| am attaching the briefing for what | have received so far. Does Les still need to provide the tucp on temp controls and
petitions for recons and Calfix?

Can we use the same information we provided on the drought update for Calfix?

Cindy D. Hensley
Executive Assistant
Division of Water Rights
{916) 341-5308

From: Evoy, Barbara@Waterboards
Sent: Friday, September 04, 2015 9:52 AM

To: Hensley, Cindy D.@Waterboards
Subject: FW: 9/9 MARAC: "home stretch"”

Importance: High

please check on how we are doing with the DTF materials Dee Dee asked for. They need it all from groups today.

From: Sigtermans, Roger@CalOES
Sent: Friday, September 04, 2015 9:09 AM .
To: Simpson, Bertha@Monterey Co; Kerry Whitney (kwhitney@co.napa.ca.us); Paul Horvat (paul.horvat@co.santa-
cruz.ca.us); Rob Dudgeon (Rob.dudgeon@sfgov.org); Brian Molver (bmolver@co.sanmateo.ca.us); Cathey Eide
(CEide@oaklandnet.com); Chris Helgren (chelgren@sonoma-county.org); chenderson@co.del-norte.ca.us; Twohey,
Kevin; minde@so.cccounty.us; Rick Kovar; Chris Reilly (creilly@marinsheriff.org); Collins, Sherrie@Monterey Co.; Jim
Yoke; Steve Frew (sfrew@ebmud.com); Don Ryan (diryan@solanocounty.com); Brentt Blaser (Brentt.Blaser@sonoma-
county.org); Don Mattei (dmattei@smcgov.org); Irma Puentes (irma.puentes@oes.sccgov.org); George Wright
(awright@ebmud.com); Campbell, BiIl@EMSA; Pace Stokes (HPStokes@acgov.org); Noah Tunick; Paul Hess; SCC OES -
DutyOfficer; Cecile Pinto (cecile.pinto@pge.com); Michael Velasquez; Kevin O'Neill (koneill@cosb.us); Bijan Karimi
(bijan.karimi@sfgov.org); Zach Hamill (ZHamill@sonoma-county.org); Clary, John@CalOES; Smith, Greg@CalOES;
Salvate, John@CalOES; Tami Bartolomei (bartolot@co.mendocino.ca.us); Lanni, Dorie; dutyofficer@oes.sccqgov.org;
iturner@caresiliency.org; Ken Binkley; Coleman, Kelly; Marisa Chilafoe; Langdon, Theresa, Sheriff;
zadinoff@caresiliency.org
Cc: CalOES Coastal Region Team; Ray Riordan (rriordan@sanramon.ca.gov); Marla Blagg (mblagg@bart.gov); Steven
Hancock (steven.hancock@redcross.org); Reynolds, Roxann M.@DSS; Janell Myhre (Janell.Myhre@sfgov.org); Jim
Wollbrinck (jim_wollbrinck@sjwater.com); Bonilla Ray Jr. (ray.j.bonilla@kp.org); Charles Craig (charles.craig@dhs.qov);
Kathryn.Hoxsie@noaa.gov; Henry DeGroot (hdegroot@calwater.com); Ed Curtis (edward.curtis@fema.dhs.gov); Richard
Rodriguez (RCRU@pge.com); Stephen C. Miller (Stephen.Miller4@fema.dhs.gov); Jerry Bynum (jerry.L.bynum@uscg.mil);
White, Steven@CHP; Johnson, Logan@NOAA; Alves, Ron; Tom Conrad (taconradwc@amail.com); Jerry Quinn; Terry
Gitlin (Terry.Gitlin@csaa.com); John Richards; AMJ@CARDcanhelp.org; Mark Mooshian; Constancio, Sherry@DWR;
Charles Ingalls ; Dave Larton (dlarton@ACSCalifornia.org); John Power; psp6@pge.com; Mike Sena; Dan Mahoney;
Kristine Vasquez; Cay Denise MacKenzie (caydenise.mackenzie@sanjoseca.qov); Stacy Weller ; Gerald Simon; Rosinski,
Anne@DOC; Dave Jeffries; Valencia, Camille@CalOES; Votino, Elsy@CalOES; Heller, Tarah@CalOES; Thomas,
John@CalOES; Jones, Robin@CalOES; Armas, Lidia@CalOES; Palomar, Katrina@CalOES; Marotte, Scott@CalOES;
Johnson, Joseph@CalOES; Siegel, Jeri@CalOES; Lara, Jose@CalOES; Ayre, James@CalOES; Childress-Byers,
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Jami@CalOES; Howell, Jeffrey@CalOES; Kuncz, Diane@CalOES; Shipley, Cynthia@CalOES; Moore, Donna@CalOES; Cruz,
Michelle@CalOES; Evoy, Barbara@Waterboards; Bout, Dan@CalOES; Lin, Hong@DWR; Maughan, James@Waterboards;
Ortiz, Nate @CalOES; Paasch, John@DWR; Polhemus, Darrin@Waterboards; Raffanti, LeAnn@DSS; Taylor,
Vance@CalOES; Wong, Karen@CalOES; bkunic@calwater.com; catherine.spaulding@sfaov.org; Bartshire, Corinne;
craig.dziedzic@sfgov.org; demdutyofficer@sfgov.org; Dave Sullivan; George Whitney; gkiernan@bayareacrdr.org;
Jonathon Bartlett; Chin, Khin; mary.landers@sfgov.org; meredith.terrell@redcross.org; monica.dibble@sanjoseca.gov:
wpwilkinson@outlook.com

Subject: 9/9 MARAC: "home stretch"

Final reminder for next week’s meeting.

Attached is the draft agenda for the meeting. Also attached is a map and parking pass for the events center
garage.

REMINDER: Region I MARAC meeting

Date: Wednesday, Sept 9, 2015
Time: 9:30 AM - 1:30 PM (UASI meeting to follow)
Location: Solano County Events Center

601 Texas Street, Fairfield
* We will be using a standard teleconferencing line: 866-761-6227, Participant Code: 9875973.
After the lunch break PG&E will give a presentation, followed by a UASI RCPT meeting in the same location.
Members, I will need your Member Report by close of business today for it to make it into the meeting packet.
I know that much of the MARAC information has been sent out rather close to meeting date. The last month or

so has been very active at our office. We appreciate your patience.

Roger Sigtermans

Senior Emergency Services Coordinator

Governor's Office of Emergency Services (Cal OES)
Coastal Region Branch

415/298-3550

Mon-Fri: 0700-1530

"Complexity Is the enemy of reliability. "
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Tauriainen, Andrew@Waterboards

From: Satkowski, Rich@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=SATKOWSK]I,
RICH@WATDA43B5F7C-71B5-4656-ABF7-07E2049A0DEF6A9 >

Sent: Monday, August 03, 2015 11:57 AM

To: Lindsay, Larry@Waterboards

Cc: Mrowka, Kathy@Waterboards; Riddle, Diane@Waterboards
Subject: FW: State Water Contractor's Water Rights Complaint
Attachments: SWC Complaint_June 16_Final.pdf; image002.png; image004,jpg
Larry,

The SWC's complaint that we discussed is attached. If time permits, Thursday’s Bay-Delta Coordination Meeting would
be a good time to discuss the next steps.

Rich

From: Riddle, Diane@Waterboards

Sent: Tuesday, June 16, 2015 1:34 PM

To: Satkowski, Rich@Waterboards

Subject: FW: State Water Contractor's Water Rights Complaint

Please assign someone to review and assess the basis of this complaint.

From: Evoy, Barbara@Waterboards

Sent: Tuesday, June 16, 2015 11:38 AM

To: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards

Cc: Grober, Les@Waterboards; Riddle, Diane@Waterboards; George, Michael@Waterboards
Subject: FW: State Water Contractor's Water Rights Complaint

Please work with Les/Diane and the modelers to see if this is an approach that can be supported. The approach is along
the lines of what we had proposed to look at in our “delta pool” proposal of December (what is the effect with and
without the projects- are they better or worse off....).

From: Mrowka, Kathy@Waterboards

Sent: Tuesday, June 16, 2015 10:53 AM

To: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; Vasquez, Victor@Waterboards; Riddle,
Diane@Waterboards; Grober, Les@Waterboards; George, Michael@Waterboards

Subject: State Water Contractor's Water Rights Complaint

The State Water Contractors filed a complaint today regarding unlawful diversion of State Water Project stored water
supplies. They name the South of San Joaquin River diverters in the complaint. The allegation is that this group of
diverters are pumping approximately 100,000 to 300,000 af more than they are entitled to in summer and fall of dry and
critical years. The complaint describes two methods for estimating the magnitude of unlawful diversions. The first
method is an inflow criterion. The second method is a salinity criterion that models water quality (salinity) without the
SWP-CVP, which accounts for antecedent conditions, or the time history of flow, which is related to tidal conditions.

The SWC are seeking immediate enforcement against all South of San Joaquin diverters in 2015 with post-1914, pre-

1914 and riparian rights, as well as a standing order that describes conditions under which future enforcement is

appropriate. With supportive materials, the complaint is 58 pages.
303
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                     CALIFORNIA STATE WATER RESOURCES CONTROL BOARD









               IN RE THE MATTERS OF:





                                              SWRCB Enforcement Actions

                                                  ENFO1951; ENFO1949

               WEST SIDE IRRIGATION

               DISTRICT CEASE AND DESIST

               ORDER HEARING,



                        and



               BYRON-BETHANY IRRIGATION

               DISTRICT ADMINISTRATIVE

               CIVIL LIABILITY HEARING.

               ___________________________/













                            DEPOSITION OF KATHERINE MROWKA
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                       Reported By:  KATHRYN DAVIS, CSR No. 3808
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           1                          APPEARANCES



           2

               For the Central Delta Water Agency:

           3

                       SPALETTA LAW PC

           4           By:  JENNIFER SPALETTA

                       Attorney at Law

           5           P.O. Box 2660

                       Lodi, California 95421

           6



           7   For the Byron-Bethany Irrigation District:



           8           SOMACH SIMMONS & DUNN

                       By:  DANIEL KELLY

           9                LAUREN D. BERNADETT

                       Attorneys at Law

          10           500 Capitol Mall, Suite 1000

                       Sacramento, California 95814

          11



          12   For the West Side Irrigation District, Banta-Carbona

               Irrigation District and Patterson Irrigation District:

          13

                       HERUM/CRABTREE/SUNTAG

          14           By:  JEANNE M. ZOLEZZI

                       Attorney at Law

          15           5757 Pacific Avenue8e, Suite 222

                       Stockton, California 95207

          16



          17   For the Westlands Water District:



          18           KRONICK MOSKOVITZ TIEDEMANN & GIRARD

                       By: ELIZABETH L. LEEPER

          19           Attorney at Law

                       400 Capitol Mall, 27th Floor

          20           Sacramento, California 95814



          21

               For the San Joaquin Tributaries Authority:

          22

                       O'LAUGHLIN & PARIS LLP

          23           By:  TIM O'LAUGHLIN

                       Attorney at Law

          24           2617 K Street, Suite 100

                       Sacramento, California 95816
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           1                     APPEARANCES CONTINUED



           2



           3   For the State of California:



           4           DEPARTMENT OF JUSTICE

                       OFFICE OF THE ATTORNEY GENERAL

           5           By:  WILLIAM JENKINS

                       Attorney at Law

           6           455 Golden Gate Avenue, Suite 11000

                       San Francisco, California 94102-7004

           7



           8   For the Division of Water Rights:



           9           SWRCB OFFICE OF ENFORCEMENT

                       By:  ANDREW TAURIAINEN

          10                JOHN PRAGER

                       Attorneys at Law

          11           1101 I Street, 16th Floor

                       Sacramento, California 95814

          12



          13   For the California Department of Water Resources:



          14           Office of the Chief Counsel

                       By:  ROBIN McGINNIS

          15           Attorney at Law

                       1416 Ninth Street, Room 1104

          16           Sacramento, California 95814



          17

               For the State Water Contractors:

          18

                       STATE WATER CONTRACTORS

          19           By:  STEFANIE MORRIS

                       Attorney at Law

          20           1121 L Street, Suite 1050

                       Sacramento, California 95814

          21



          22   For the South Delta Water Agency:



          23           HARRIS, PERISHO & RUIZ

                       By:  S. DEAN RUIZ

          24           Attorney at Law

                       3439 Brookside Road, Suite 210

          25           Stockton, California 95129
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           1                     APPEARANCES CONTINUED



           2   Also Present:



           3



           4           KENNETH R. HENNEMAN

                       KENNETH R. HENNEMAN CONSULTING

           5

                       RICK GILMORE

           6           BYRON-BETHANY IRRIGATION DISTRICT



           7
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          14

                       I N D E X   O F   E X A M I N A T I O N

          15
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          17   Examination by Ms. Spaletta......................      8



          18   Examination by Mr. Kelly.........................    118



          19   Examination by Mr. O'Laughlin....................    236



          20   Examination by Ms. Morris........................    268



          21   Continued Examination by Ms. Spaletta............    272



          22   Continued Examination by Mr. Kelly...............    274
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           1               I N D E X   O F  E X H I B I T S



           2



           3   Deposition Exhibit No.                              Page



           4   34      Amended Notice of Taking Deposition of

                       Kathy Mrowka dated November 16, 2015;

           5           3 pages..................................      9



           6

               35      Amended Notice ot Taking Deposition of

           7           Kathy Mrowka dated November 16, 2015;

                       3 pages..................................     10

           8



           9   36      Amended Notice of Deposition of Kathy

                       Mrowka and Request for Production of

          10           Documents dated October 27, 2015; 6 pages.    10



          11

               37      Prosecution Team's Objections to Deposition of

          12           Kathy Mrowka and Written Response to Request

                       to Produce Documents," 5 pages...........     10

          13



          14   38      General letter from SWRCB dated June 18, 2015

                       from John Collins, Offoce of the Delta

          15           Watermaster; 3 pages......................    58



          16

               39      West Side Irrigation District Map Showing

          17           Intake Canal Facilities dated November 2015;

                       by Wagner Bonsignore; 1 page.............     65

          18



          19   40      Color Map of West Side Irrigation District

                       prepared July, 2001; 1 page..............     97

          20



          21   41      Appendix "A" West Side Irrigation District

                       map......................................     98

          22



          23   42      Color Google photo of WSID Pumping Station

                       1 page. ..................................   100
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           1             E X H I B I T S   C O N T I N U E D



           2   Deposition Exhibit No.                              Page



           3

               43      Color Graph, 2015 San Joaquin River Basin

           4           Supply/Demand; one page..................    120



           5

               44      Two pages of email chains June 17 and 18,

           6           2015.....................................    176



           7

               45      Email chain, Paul Wells from Jay Matthew

           8           June 24, 2015............................    176



           9

               46      Email chain dated January 16, 2015; Tom

          10           Howard Barbara Evoy, Caren Trgovcich;

                       1 page...................................    180

          11



          12   47      Email chain dated February 13, 2015;

                       Les Grober; Brian Coats; Kathy Mrowka;

          13           1 page....................................   182



          14

               48      Email chain dated May 21, 2015; Barbara

          15           Evoy; Kathy Mrowka; Brian Coats 3 pages...   185



          16

               49      Email chain dated May 22 and May 26 2015

          17           Barbara Evoy George Kostyrko, Jeffrey

                       Yeazell; three pages.....................    187

          18



          19   50      Email dated June 21, 2015 from George

                       Kostyrko to Barbara Evoy; 2 pages........    194

          20



          21   51      Email dated June 2, 2015 from Kathy

                       Mrowka to George Kostyrko; 1 page........    196

          22



          23   52      Email from Barbara Evoy to John O'Hagan

                       dated June e11, 2015; 1 page.............    198

          24



          25                          (Continued)
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           1             E X H I B I T S   C O N T I N U E D



           2   Deposition Exhibit No.                              Page



           3

               53      Email chain dated June 12, 2015; Barbara

           4           Evoy, Sheri Miller; Bruce Burton;

                       2 pages..................................    200

           5

               54      Email dated June 16, 2015 from Barbara Evoy

           6           to Kathy Mrowka; 1 page..................    204



           7   55      Email dated June 17, 2015; Kathy Mrowka

                       and  Barbara Evoy; 1 page................    207

           8

               56      Email chain dated June 19, 2015; O'Hagan,

           9           Caren Trgovich; Michael George; Karna

                       Harrigfeld; 2 pages.....................     207

          10

               57      Email chain dated June 18 and 22, 2015;

          11           Julie Giordano; Kim Nakahara; Deanne Brown;

                       Ryan Wilson; David Ceccarelli; Barbara

          12           Evoy; 2 pages............................    210



          13   58      Email chain dated June 23, 2015; Barbara

                       Evoy; Kathy Mrowka; Tom Howard; Ronald

          14           Milligan; 2 pages........................    213



          15   59      Email chain dated June 23, 2015; Kathy

                       Mrowka; Taro Murano; Tom Howard; John

          16           O'Hagan; Kelley Geyer; 2 pages...........    216



          17   60      Email chain dated June 24, 2015; Tom Howard

                       and Kathy Mrowka; 2 pages................    218

          18

               61      Email dated June 25, 2015 from Kathy Mrowka

          19           to Paul Wells; 1 page....................    221



          20   62      Email chain dated September 4 and 8, 2015;

                       6 pages..................................    223

          21

               63      Email chain dated June 16, 2015 from Rich

          22           Satkowski and Larry Lindsay; Diane Riddle

                       Barbara Evoy; Kathy Mrowka; one page.....    226

          23



          24                          --oOo--



          25







                                                                         7

�









           1          BE IT REMEMBERED, that on Monday, November 16,



           2   2015, commencing at the hour of 9:34 thereof, at the



           3   offices of SOMACH SIMMONS & DUNN, 500 Capitol Mall,



           4   Suite 1000, Sacramento, California, before me, KATHRYN



           5   DAVIS, a Certified Shorthand Reporter in the State of



           6   California, duly authorized to administer oaths and



           7   affirmations, there personally appeared



           8                      KATHERINE MROWKA,



           9   called as witness herein, who, having been duly sworn,



          10   was thereupon examined and interrogated as hereinafter



          11   set forth.



          12                            --o0o-



          13                          (Whereupon, Exhibits 34 - 36



          14                           premarked for identification.)



          15                   EXAMINATION BY MS. SPALETTA



          16   Q       BY MS. SPALETTA:  Good morning, Kathy Mrowka.



          17   My name is Jennifer Spaletta.  I am the attorney for the



          18   Central Delta Water Agency.  We are here today to take



          19   your deposition in two pending enforcement matters



          20   dealing with West Side Irrigation District and



          21   Byron-Bethany Irrigation District.



          22           Do you understand that?



          23   A      Yes, I do.



          24   Q      Before we get started today, we are going to go



          25   around the room and let everyone introduce themselves.
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           1   A       Okay.



           2          MR. JENKINS:  Starting with me.  I'm Deputy



           3   Attorney General William Jenkins.  I'm here defending



           4   Kathy and representing the Prosecution Team.



           5          MR. TAURIAINEN:  Andrew Tauriainen, Office of



           6   Enforcement, State Water Board.  Prosecution Team.



           7          MR. PRAGER:  John Prager, State Water Board,



           8   Office of Enforcement.



           9          MS. ZOLEZZI:  Jeanne Zolezzi, General Counsel



          10   for West Side Irrigation District, Banta-Carbona



          11   Irrigation District and Patterson Irrigation District.



          12          MR. KELLY:  Dan Kelly for Byron-Bethany



          13   Irrigation District.



          14          MR. RUIZ:  Dean Ruiz, South Delta Water Agency.



          15          MS. LEEPER:  Elizabeth Leeper, Kronick Moskovitz



          16   on behalf of Westlands Water District.



          17          MR. O'LAUGHLIN:  Tim O'Laughlin representing the



          18   San Joaquin Tributaries Authority.



          19          MR. HENNEMAN:  Ken Henneman, consultant to BBID.



          20          MS. SPALETTA:  That is everyone around the room.



          21           I'm going to note quickly for the record that



          22   before we started, we marked three exhibits.  Exhibit 34



          23   is the Amended Notice of Taking Deposition of Kathy



          24   Mrowka, which was issued by Central and South Delta



          25   Water Agencies.
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           1          Exhibit 35 is the Amended Notice of Taking



           2   Deposition of Kathy Mrowka issued by the West Side



           3   Irrigation District.



           4          Exhibit 36 is the Amended Notice of deposition



           5   of Kathy Mrowka and Request For Production of Documents



           6   issued by Byron-Bethany Irrigation District.



           7          And Mr. Jenkins, I understand you also marked an



           8   exhibit.



           9          MR. JENKINS:  Yeah.  We've marked an Exhibit 37,



          10   the Prosecution Team's Objections to the Deposition of



          11   Kathy Mrowka and Written Response to Request to Produce



          12   Documents.



          13                         (Whereupon, Exhibit No. 37 was



          14                          marked for identification.)



          15          MS. SPALETTA:  We've had another person join us



          16   in the room.  Introduce yourself, please.



          17          MS. McGINNIS:  Robin McGinnis for the California



          18   Department of Water Resources.



          19   Q       BY MS. SPALETTA:  Okay.  I think we are ready to



          20   get started.  Ms. Mrowka, have you ever had your



          21   deposition taken before?



          22   A       No.



          23   Q      Have you ever testified under oath?



          24   A      Yes.



          25   Q      How many times have you testified under oath?
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           1   A      At least two, but I think more likely three.



           2   Q      And was that at various State Board proceedings?



           3   A      Yes.



           4   Q      So your deposition today will be very similar to



           5   the times when you've testified under oath before.  The



           6   purpose of a deposition is to gain information.  And it



           7   is very important that you provide complete and accurate



           8   testimony today because your testimony may, in fact, be



           9   used at a hearing or in a court proceeding.



          10          Do you understand that?



          11   A      Yes, I do.



          12   Q      Is there any reason you cannot provide complete



          13   and accurate testimony today?



          14   A      No.



          15   Q      There will be a transcript prepared from the



          16   deposition today.  So it is very important that we give



          17   each other time to finish our sentences, so that the



          18   court reporter can get down an accurate record.



          19          Also, after I ask a question or another attorney



          20   asks a question, your attorney will have an opportunity



          21   to object, and then you'll be allowed to answer the



          22   questions.  So we do need to have a little bit of a



          23   pause between questions to allow for the objections.



          24          Do you understand that?



          25   A      Yes, I do.
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           1   Q      Regarding objections, most of the time, your



           2   counsel will object to the form of the question, that it



           3   is vague or overbroad or there is something wrong with



           4   the way it has been asked.  If that happens and you do



           5   not understand my question, I would like you to just



           6   tell me you don't understand the question and ask for



           7   clarification, and I'll try to ask a better question.



           8          I presume that some of my questions today won't



           9   be good when we start and we'll have to make them



          10   better, so don't be afraid to ask me to clarify my



          11   question.  If you don't ask me to clarify the question,



          12   I will assume that you understood the question.



          13          Do you understand that?



          14   A      Yes.



          15   Q      Sometimes your attorney may object on the ground



          16   that I've asked you for some privileged information.



          17   And in that instance, your attorney will instruct you



          18   not to answer.  Unless your attorney instructs you not



          19   to answer, you do need to answer the question.  Okay?



          20   A      Yes.



          21   Q      If you are tired and you need a break for any



          22   reason, please just ask.  The only thing I would prefer



          23   is that you don't ask for a break while a question is



          24   pending.  So you need to answer the question and then



          25   we'll take a break.
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           1          The other thing that will be important today is



           2   your role in these cases was part of a group.  I'm going



           3   to be asking you for your best recollection or



           4   knowledge.  I don't want you to guess or speculate.



           5          If information is from another place and you



           6   don't know for sure, then that's okay.  You can just



           7   tell me that you don't want to guess, you don't want to



           8   speculate.  And then I'll ask you questions to find out



           9   where I might be able to get the information.



          10          Do you understand that?



          11   A      Yes.



          12   Q      Let's start by learning a little bit more about



          13   you.  Where did you go to college?



          14   A      My undergraduate was Humboldt State



          15   University.  My graduate degree was Sacramento State



          16   University.



          17   Q      What degrees did you obtain?



          18   A      I have an Environmental Resources Engineering



          19   Degree from Humboldt and a Master's in Civil



          20   Engineering, Water Resources specialty from Sac



          21   State.



          22   Q      And do you have any certifications?



          23   A      Yes, I do.  I am a professional engineer.



          24   I'm licensed in the State of California.



          25   Q      Any other certifications?
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           1   A      No.



           2   Q      Have you had any other specialized education or



           3   training, other than that you've described?



           4   A      I've had work-related specialized training



           5   dealing with a variety of topics, such as hearings



           6   and various other matters over the course of my



           7   employment.



           8   Q      Any water rights training?



           9   A      Yes.



          10   Q      Where was that from?



          11   A      Largely from my employer.  However, I've gone



          12   to seminars and other types of training which were



          13   offered by other parties, public-type venues.



          14   Q      And what about training in water availability



          15   analysis?



          16   A      On that, I've had lots of experience, and my



          17   training comes from my Master's program.  I had



          18   specialized classes that dealt with hydrology and



          19   hydraulics.



          20   Q      So when I say "water availability," what does



          21   that mean to you?



          22   A      That means to me the analysis of hydrological



          23   records.  And also to me, it means to me that



          24   analysis of demand-based records.



          25   Q      I'm sorry.  I didn't understand the second part
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           1   of your answer.



           2   A      It means the analysis of demand, water demand



           3   records.



           4   Q      Is there anything else to the term "water



           5   availability analysis"?



           6   A      It is a complicated subject.  Can you ask a



           7   different -- can you clarify what question you want?



           8   Q      Sure.  I asked what "water availability" meant



           9   to you.  You indicated it meant an analysis of



          10   hydrologic records and demand records.  Is there



          11   anything else that you understand is involved in water



          12   availability analysis?



          13   A       It's obtaining or locating all available data



          14   sources, it's comparing and contrasting those data



          15   sources to determine which data sources you should



          16   utilize.  There's a lot of facets of that type of work.



          17   Q      Do you have any specialized training or



          18   education regarding water quality?



          19   A      No.



          20   Q      What is your experience with the West Side



          21   Irrigation District?



          22   A      Insofar as --



          23   Q      Are you familiar with the West Side Irrigation



          24   District?



          25   A       Yes, I am.
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           1   Q      And how are you familiar with it?



           2   A      I have been employed with the Division of



           3   Water Rights for 29 years.  And over the course of



           4   that employment, I've addressed different matters



           5   related to West Side at different times during that



           6   career.



           7   Q      Have you ever actually been there?



           8   A      No.



           9   Q      What is your familiarity with the Byron-Bethany



          10   Irrigation District?



          11   A      My familiarity is as a water rights holder



          12   and reviewing and analyzing their specific water



          13   rights case files.



          14   Q      Have you ever been to the Byron-Bethany



          15   Irrigation District?



          16   A      No.



          17   Q      Okay.  We talked about your education.  When did



          18   you obtain your Master's?



          19   A      I think 1983 but I'm fuzzy on that.  I would



          20   have to look at my resume.



          21   Q      What was your first job after obtaining your



          22   Master's?



          23   A      I obtained my Master's while I was employed



          24   at the State Water Resources Control Board, so I had



          25   no "first" job after.  I continued with my present
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           1   employer.



           2   Q      What was your job when you were obtaining your



           3   Master's?



           4   A      I was in the Division of Water Rights.



           5   Q      And what was your position?



           6   A      At that time I was, I believe, an associate



           7   engineer.



           8   Q      What were your job responsibilities?



           9   A      During that period, part of the time that I



          10   was obtaining that Master's -- it took me a couple



          11   of years -- I was working in the Hearings Program.



          12   And I believe I had a shift at some point during



          13   that time while I was obtaining my Master's.  I



          14   can't recall if I was in permitting, because part of



          15   that time I was obtaining my Master's.



          16   Q      How many years were you in that position?



          17   A      The associate position?



          18   Q      Yes.



          19   A      It was at least ten.



          20   Q      And what was your next position?



          21   A      Senior engineering.



          22   Q      When did you begin that position?



          23   A      Again, I did not review my resume before



          24   coming here today, so I'm somewhat fuzzy.  I was up



          25   in the senior for a long period of time before I
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           1   moved to program manager.



           2          MR. JENKINS:  You can estimate.  Just don't



           3   guess.



           4          THE WITNESS:  Okay, yes, because I don't have



           5   that in front of me.



           6   Q      BY MS. SPALETTA:  That is okay.



           7   A      I was a senior for in excess of ten years.



           8   Q      What were your job responsibilities as a senior



           9   engineer?



          10   A      I was a senior specialist in the Hearings



          11   Program for eight years approximately.  I was also



          12   senior supervisory in the permitting functions.  And



          13   that was, at least, six years in that function,



          14   overseeing a staff of four to five people with a



          15   variety of background in engineering or



          16   environmental science.



          17   Q      This was in the Division of Water Rights?



          18   A      Yes.



          19   Q      What was your next position?



          20   A      Program manager.



          21   Q      When did you become a program manager?



          22   A      September 2014.



          23   Q      What program did you start to manage in 2014?



          24   A      Enforcement Program.



          25   Q      What are your job responsibilities there?
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           1   A      I currently have got five units under me.  My



           2   traditional is four units under me, but I have a



           3   drought-enhanced extra unit at the moment.



           4          So my responsibilities are to oversee



           5   complaints investigations, also to oversee our



           6   drought-related investigations, enforcement actions



           7   related to those; to evaluate whether watersheds



           8   should have sufficient water supply to satisfy



           9   demand, and different demand levels for different



          10   priorities of rights; and issue any and all related



          11   notices associated with any of those program areas.



          12   Q      I'd like to just get a list of the five units



          13   that you are currently responsible for overseeing.  What



          14   are the five units?



          15   A      Units one through five.  They don't have



          16   distinguished titles.



          17   Q      They don't?



          18   A      No.



          19   Q      What does unit one do?



          20   A      Let's see.  Let me categorize it in a more



          21   meaningful fashion.  I have one unit whose tasks are



          22   solely related to complaints.  I've got two other



          23   units whose tasks are a variety associated with both



          24   the drought issues and complaints.



          25          I've got one unit that primarily does drought
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           1   issues but also does complaints in their additional



           2   time.  And one unit that solely -- the fifth unit is



           3   solely related to the drought and it is a temporary



           4   unit.  So it is solely related to drought



           5   investigations and enforcement actions.



           6   Q      What is the definition of a "unit"?



           7   A       A unit is four to five employees from ourselves.



           8   And it can be comprised of engineers or environmental



           9   scientists.  I also have engineering technicians.



          10   Q      So then with five units, how many people are you



          11   supervising in total?



          12   A      The standard for my four units of



          13   supervision, those units generally have four staff



          14   in each, plus the senior.  So that is their standard



          15   staffing.  The fifth unit is somewhat different this



          16   year because it is drought-related.  And I have



          17   eight staff that report to that particular senior.



          18   Q      Who is the senior for the drought unit, the



          19   temporary one?



          20   A      Kyle Wooldridge.



          21   Q      So with the four units that have approximately



          22   four employees and the fifth unit that has eight staff,



          23   is that 24 people that you are supervising?



          24   A      That's approximately right.  Did you count



          25   the seniors in there?
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           1   Q      I don't know.  Maybe another five in there for



           2   the seniors?



           3   A      Yeah.



           4   Q      Which of these units have been involved in the



           5   West Side Irrigation District's enforcement action?



           6   A      So that would be -- the Brian Coats unit is



           7   involved, insofar as it is related to the modeling



           8   of supply and demand, and any notices related to



           9   that task.  And then I also have a senior specialist



          10   that reports directly to me, and he has been



          11   assisting me on this matter.



          12   Q      Who is that?



          13   A      Paul Wells.  And then I've had staff from



          14   Victor Vasquez's unit assisting also.



          15   Q      So three different units have been involved in



          16   the West Side's -



          17   A       Paul Wells is not in a unit.  He is an



          18   individual.  But two units have been involved, plus the



          19   individual.



          20   Q      Which unit is Victor Vasquez associated with?



          21   A      He's in a complaints unit, generally



          22   speaking.  But all staff are tasked with assisting



          23   during the drought with drought matters.



          24   Q      And which unit is Brian Coats associated with?



          25   A      He is primarily a modeling unit.  His staff
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           1   does other tasks also.  But for this, I've used him



           2   for modeling and for all of the information related



           3   to the water supply situation.



           4   Q      And Paul Wells, do I understand that he is not



           5   affiliated with one of the units?



           6   A      That is correct.  He reports directly to me.



           7   Q      Is there anyone else that has been involved with



           8   the West Side enforcement action?



           9   A      As far as staff I supervise?



          10   Q      Correct.



          11   A      No.



          12   Q      Can you describe what your responsibilities have



          13   been with respect to the West Side enforcement action?



          14   A      Certainly.  My responsibilities first were



          15   with respect to the issue of the water supply



          16   situation, and looking at the staff work products to



          17   determine whether or not there is sufficient water



          18   supply to satisfy water demands.  So that was the



          19   primary type of task.



          20          And the secondary type of task, which I was



          21   involved in, was that when staff advised me that



          22   persons had not ceased use, based on their review of



          23   records, I determined whether we should proceed



          24   forward with an enforcement action.



          25   Q      So did you make the determination as to whether
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           1   to proceed forward with the West Side Irrigation



           2   District's enforcement action?



           3   A      All of my decisions are made in consultation



           4   with John O'Hagan, who is my assistant deputy



           5   director.



           6   Q      So is it fair to say that the decision to



           7   proceed with the West Side enforcement action was made



           8   jointly by you and John O'Hagan?



           9   A      Yes, it is.



          10   Q      Was there anyone else involved in that decision?



          11   A      No.



          12   Q      Okay.



          13   A      Under our Delegations of Authority, we have



          14   to advise and inform the upper chain of command when



          15   we take an action.  However, that is just an advise



          16   and inform type of issue.  They do not direct us as



          17   to what the contents of the action is or what types



          18   of actions to take.



          19   Q      And that advise and inform obligation relates to



          20   the decision to take an enforcement action?



          21   A      That is correct.  Any matters of controversy



          22   nature is how the delegation document reads.  We



          23   must advise and inform on any matter of a



          24   controversial nature.



          25   Q      Okay.  You divided your responsibilities into
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           1   two subparts:  one being the water supply, water



           2   availability part; and the other being the determination



           3   of whether to proceed with enforcement.



           4          Is that accurate?



           5   A      That's correct.



           6   Q      For the first part -- the water supply, water



           7   availability work -- what exactly did you do?



           8   A      On that work, what the staff does for me is



           9   that they look at the water data as to what the



          10   supplies are under full natural flow.  And I believe



          11   you already have declarations on the specifics of



          12   that.  I can go into specifics if you want on that.



          13          So they evaluate the water supply situation



          14   and then the demand situation for demand for water



          15   full natural flow.  And they will come to me with



          16   recommendations based on what they are seeing, not



          17   only from the records, but by looking at expected



          18   rainfall events, what is actually going on in the



          19   streams systems right then -- other types of



          20   information like that based on all available



          21   websites that we have been able to ascertain have



          22   data related to water supply.



          23          And then we will discuss and make preliminary



          24   determinations whether or not there is sufficient



          25   supply for different classes of water rights.  So I
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           1   work with the staff with respect to those tasks.



           2   Q      And which staff did you work with?



           3   A      I worked with Jeff Yeazell and Brian Coats.



           4   Q      So when Mr. Yeazell and Brian Coats brought this



           5   information to you, was it your responsibility to make



           6   the decision as to whether there was sufficient water



           7   available for different rights or was that a decision



           8   that was made by someone else?



           9   A      It is a combination because while I talked to



          10   staff and we make our decision and our



          11   recommendations, I'm always in conference with my



          12   supervisor, John O'Hagan, with respect to these



          13   issues because we want to make sure that we



          14   thoroughly vet all the aspects and especially that



          15   we check all available records.  We don't want to



          16   have any omissions.  So we always do a lot of



          17   conference regarding the issues.



          18   Q      So it sounds like Mr. Yeazell and Mr. Coats



          19   would compile information, and then they would provide



          20   it to you, and you would review it in conjunction with



          21   Mr. O'Hagan to make decisions?



          22   A      That is correct.  If I didn't feel that there



          23   was sufficient information, then I would not move



          24   the matter forward to Mr. O'Hagan.  But in any case,



          25   where I felt there was sufficient information that
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           1   it warranted consideration, then I would have a



           2   conversation with Mr. O'Hagan.



           3   Q      Okay.  So with respect to how this decision



           4   process went, did the decision about water availability



           5   end with Mr. O'Hagan or did it have to be elevated



           6   before a final decision was made?



           7   A      Under the Delegations of Authority document,



           8   the letter that issues that says to people there



           9   isn't enough water available under your priority of



          10   right, it is signed by Tom Howard.  So we provide to



          11   Mr. Howard our recommendation.



          12   Q      And then he either approves it or not?



          13   A      Correct.



          14   Q      How many times during 2015 did you provide Mr.



          15   Howard with a recommendation regarding water



          16   availability?



          17   A      There were multiple times.  We provided Mr.



          18   Howard with recommendations with respect --



          19   separately with respect to the post-1914 water



          20   rights and pre-1914 water rights with respect to



          21   different watershed areas because the San Joaquin



          22   watershed water supply situation was significantly



          23   more dire than the Sacramento River basin situation.



          24          And so, we had to provide multiple forecasts,



          25   multiple times where we said this situation, it does
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           1   not look like a sufficient supply for this



           2   particular class of rights.  So there were multiple



           3   times we informed him.



           4   Q      So when you provided this information to Mr.



           5   Howard, how was that done?  Was it done verbally, by



           6   email, by memo?  What was the process?



           7   A      We sent him an email with the staff's



           8   recommendation and usually a graphic to show him



           9   what the data was showing.



          10   Q      And then what would happen?



          11   A      And then he would tell us whether we should



          12   proceed or not.



          13   Q      Was there ever an incident during 2015 where you



          14   provided him with information, and he told you he didn't



          15   agree with it or did he agree with each of your



          16   recommendations?



          17   A      Sometimes -- let me see.  I want to correct



          18   what I said.  Sometimes we would also provide him



          19   with the proposed letter for him to look at that we



          20   wished to mail out to the parties.  I wanted to tell



          21   you that that was also another work product that we



          22   provided to Mr. Howard.  Since it would be under his



          23   signature, he needed to review the letter.



          24          On your other question -- what was it, if you



          25   could remind me?
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           1   Q      Sure.  You are explaining a process where you



           2   provided Mr. Howard with a recommendation --



           3   A      Uh-huh.



           4   Q      -- a graphic and a proposal letter.



           5   A       Correct.



           6   Q       Now I'm asking you if Mr. Howard always accepted



           7   your recommendations, or if there was some back and



           8   forth between Mr. Howard and you and Mr. O'Hagan on



           9   these issues.



          10   A      At times there would be back and forth



          11   because Mr. Howard would want edits on a text of the



          12   letter for his signature; or he would wish to know



          13   how many persons would be affected by the proposed



          14   determination.  Just straight math, you know.



          15          And he wanted to know -- part of our process



          16   was that we would contact affected state agencies



          17   and let them know that this action would affect



          18   them.  We wanted to make sure we'd done our



          19   contacts.  I believe there was one or two times that



          20   he reminded us, you know, have you guys contacted



          21   people that would be affected.  So along those



          22   lines.



          23   Q      Are you a member of the West Side Irrigation



          24   District's Enforcement Action Prosecution Team?



          25   A      Yes.
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           1   Q      When did you become a member of the Prosecution



           2   Team?



           3   A      I became a member at the time that we issued



           4   the Cease and Desist Order.  Prior to that, I was



           5   serving as program manager reviewing items.  There



           6   was not a Prosecution Team until that item was



           7   issued.



           8   Q      So the water availability determination work



           9   that was done prior to the formation of the Prosecution



          10   Team, do you understand that work was done as part of



          11   the West Side enforcement action or as part of a



          12   different function?



          13   A      When we did the water availability, it was a



          14   general program function where we were evaluating



          15   the water supply situation to determine if there was



          16   sufficient water for different classes of right



          17   holders.  So it was more of a general action.



          18   Q      And then once that general action was taken



          19   regarding water availability, was there any further more



          20   specific water availability analysis related to West



          21   Side Irrigation District?



          22   A      No.



          23   Q      Was there any more specific water availability



          24   analysis related to Byron-Bethany Irrigation District?



          25   A       No.
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           1   Q      Why not?



           2   A      Because those general actions, for instance,



           3   with respect to West Side, we informed parties with



           4   post-1914 water rights in that watershed that there



           5   was no water available for them.  These were mass



           6   mailings to all affected post-1914 rights holders.



           7          The same when we did Byron-Bethany is that



           8   the pre-1914 right in their specific watershed, and



           9   that action was issued to all parties with rights



          10   between 1903 and 1914.



          11   Q      For the West Side Irrigation District matter, is



          12   it correct to say that the enforcement action is based



          13   on the fact that there was a finding by the State Board



          14   of no water available for the version under West Side's



          15   license?



          16   A      When we issued our water shortage



          17   notification, that was a notice.  That wasn't an



          18   actionable item.  That was a notice to parties there



          19   was no water available.  The issue arose when



          20   diversion occurred and it was unauthorized diversion



          21   because there is no water under the priorities of



          22   right.  So the issue arose when we would look at the



          23   specifics of whether or not West Side was diverting



          24   and there was water for that diversion.



          25   Q      So I'm not sure that answers the question
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           1   specifically.  Let's go ahead and look at the actual



           2   West Side CDO.  Maybe we can get a more specific



           3   question.



           4          We previously marked it as Exhibit 2.  It should



           5   be in your binder.  Do you see that?



           6   A      Yes.



           7   Q      Do you agree that Exhibit 2 is the draft CDO for



           8   West Side?



           9   A      Yes.



          10   Q      If we turn to page 6 of 7 of the draft CDO and



          11   look at paragraph 35, it says, "This enforcement action



          12   is based on lack of available water supply under the



          13   priority of the right."  Do you see that?



          14   A      Yes, I do.



          15   Q      Did you draft this notice?



          16   A      Yeah.  The staff drafted and I reviewed.



          17   Q      Who drafted it?



          18   A      I'm trying to recall because some of these



          19   were drafted by our attorneys and some were drafted



          20   by staff in conjunction with the attorneys.



          21   Q      Who finally approved it before it went out?



          22   A      It is under John O'Hagan's signature.



          23   Q      Did you approve it before it went to John?



          24   A      Yes.



          25   Q      So the question I have is for this, reading in
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           1   paragraph 35, that says, "This enforcement action is



           2   based on lack of available water supply under the



           3   priority of the right."



           4   A      Uh-huh.



           5   Q      Who made the determination that there was a lack



           6   of available water supply under the West Side priority



           7   of right?



           8          MR. JENKINS:  I'm going to object to vagueness



           9   as to what you mean by finding, but that is just for the



          10   record.



          11   Q      BY MS. SPALETTA:  Let's clarify that because I



          12   want to make sure that we are all on the same page.



          13          On page 1 of the Draft Cease and Desist Order,



          14   right above paragraph 1 it says, "The State Board, or



          15   its delegee, finds that..."



          16          Do you see that?



          17   A      Yes.



          18   Q      Do you understand that these numbered paragraphs



          19   in the CDO reflect the factual or legal findings of the



          20   State Board or its delegee that support the enforcement



          21   action?



          22   A      Yes.



          23   Q      Okay.  So then turning back to page 6, paragraph



          24   35.  The question was:  Who made the determination that



          25   there was a lack of water supply available under West
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           1   Side's priority of right?



           2   A      That task was done when we did the evaluation



           3   under our water supply and demand evaluation, so the



           4   general model.



           5   Q      So that would have been whatever the general



           6   modeling was that supported the notice that went out on



           7   what date?  Do you remember?  Was it May 1st?



           8          MR. JENKINS:  The question is do you remember



           9   what date the notice went out.



          10          THE WITNESS:  Yes.  And I have to refresh my



          11   memory.  I believe that's approximately correct.



          12          MR. TAURIAINEN:  I'm suggesting that you refresh



          13   your memory by looking at paragraph 18 of the Cease and



          14   Desist Order draft.



          15          THE WITNESS:  Right.  It does state May 1st.



          16   Q      BY MS. SPALETTA:  Okay.  So what supply was



          17   analyzed to make the determination that there was a lack



          18   of available water supply under West Side's water right?



          19   A      We evaluated full natural flow, which is the



          20   unimpaired flows.  It does not include water



          21   imported to the watershed.  It does not include the



          22   reservoir releases because that is not full natural



          23   flow.



          24          So we evaluated for multiple gauge stations



          25   the full natural flow in order to make our
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           1   assessment of the supply situation.  And then for



           2   Delta users, that there were other factors



           3   considered, such as return flow.



           4   Q      Who made the decision to evaluate only those two



           5   sources of supply?



           6   A      Our evaluations -- we decided to use full



           7   natural flow based on sound engineering principles.



           8   We wanted to ensure that all available sources of



           9   supply were taken into consideration; that we



          10   basically parsed out all available supply to water



          11   users based on their priority dates.



          12          MS. SPALETTA:  Could I have the court reporter



          13   read back my question, please?



          14          (Whereupon, the record was read.)



          15   Q      BY MS. SPALETTA:  Could you answer that question



          16   first, please?



          17   A      Who made the decision to use these sources of



          18   supply?



          19   Q      Correct.



          20   A      I don't know that because I was employed in



          21   this program starting September 2014, I guess it



          22   was.  It has been a full year now.  And they were



          23   already modeling at that point.  They had been



          24   modeling throughout 2014.



          25          And so I don't know who first made the
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           1   decision to use full natural flow.  But it was the



           2   technique that they were using at the time that I



           3   gained this position.



           4   Q      Did you ever provide any comments or input



           5   towards that decision?



           6   A      No, because I wasn't in that program function



           7   at the time the decision was made.



           8   Q      Were you part of the discussion regarding a



           9   decision to include the Delta return flows?



          10   A      I believe I was.



          11   Q      And can you tell me about that discussion and



          12   how the decision was made?



          13   A      Yes.  We have participated in multiple



          14   stakeholder outreach meetings throughout this year



          15   to make sure that we had the best available



          16   information for the water supply situation.



          17          And one of the comments that we received was



          18   with respect to the return flow.  Parties felt that



          19   we should include some return flows in this



          20   discussion.  And we were able to identify a



          21   published document, a written document, from another



          22   agency that informed us of what would be applicable



          23   return flows.



          24   Q      Which document was that?



          25   A      I don't have the specific title off the tip
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           1   of my tongue.



           2   Q      Do you remember the date of the document?



           3   A      I believe it was a Department of Water



           4   Resources publication that talked to the issue.



           5   Q      Do you remember whether it was recent or



           6   something that was published a long time ago?



           7   A      I am uncertain whether it was the 1977



           8   drought report or whether it was another report.  I



           9   think the '77 drought report might have been that



          10   source.  But we were provided another document at



          11   one of our outreach sessions that spoke to issues



          12   such as this, and I just don't recall its title



          13   offhand.



          14   Q      I found one in the Public Records Act request



          15   that was a July 1956 DWR Report No. 4 entitled,



          16   "Investigation of the Sacramento/San Joaquin Delta,



          17   Quantity and Quality of Water Supply to and Drained From



          18   the Delta Lowlands."



          19          Does that sound familiar?



          20   A      And it does sound familiar.  And I believe



          21   that document was the one that was provided at



          22   outreach to us.



          23   Q      Correct.  Do you know, as you sit here today,



          24   whether the return flow information was taken from the



          25   July 1956 report or from the 1977 report?
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           1   A      I believe the return flow information is only



           2   available in one of those two documents.  I believe



           3   it is the document in your hand.



           4   Q      Did you actually look that information up and



           5   make that recommendation or was that someone else?



           6   A      Once we were provided with the information,



           7   then we reviewed it and decided to proceed forward.



           8   I supported moving forward with including it in our



           9   modeling efforts.



          10   Q      You've used the term "we" a couple of times now.



          11   Who is "we"?



          12   A      I talk a lot to my staff, to Brian Coats and



          13   Jeff Yeazell, regarding the modeling and making sure



          14   that we are all on the same wave length, what goes



          15   in the modeling.



          16   Q      When you used the word "we" today, should I



          17   assume it is you, Brian Coats and Jeff Yeazell?



          18   A      Most frequently at that time, it was also



          19   John O'Hagan.  On the determination to add return



          20   flows, I consulted with Mr. O'Hagan and received his



          21   approval.



          22   Q      Was there any consultation with the Delta



          23   stakeholder interests about that decision, the specifics



          24   of the 40-percent return flow?



          25   A      They mentioned the quantity of return flow
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           1   and provided general information during the outreach



           2   meeting, so we had that conversation.



           3   Q      But the decision to actually make it 40 percent,



           4   was that decision something that was discussed with the



           5   Delta stakeholders?



           6   A      I am uncertain if others had a conversation



           7   with Delta stakeholders.  I only had the



           8   conversation at the outreach meeting.



           9   Q      So what type of water right does West Side



          10   Irrigation District have?



          11   A      It has a licensed water right, so it is a



          12   post-1914 appropriative right.



          13   Q      And what type of water can a post-1914



          14   appropriator take?



          15   A      They can take water which is present in the



          16   stream that is based on natural flows, abandoned



          17   flows and return flows.



          18   Q      And what are the different categories of natural



          19   flows that are available -- strike that.  Let's start a



          20   little more broad.



          21          What is the stream system that is present at



          22   West Side's point of diversion?



          23   A      Old River.



          24   Q      What are the sources of natural flow available



          25   in Old River at the West Side point of diversion?
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           1   A      At the West Side point of diversion, you



           2   would have whatever flows have been abandoned to the



           3   stream by upstream diverters.  You would have the



           4   natural flow associated with rainfall events.  Any



           5   kind of accretions that have occurred upstream of



           6   that location.  You would have any return flows at



           7   the end of the upstream district.



           8   Q      Okay.  So for each of those things that you just



           9   described, what effort was made to evaluate that source



          10   of supply at the West Side point of diversion in Old



          11   River?



          12   A      When we looked in our global-type watershed



          13   evaluation, we evaluated the flows -- the full



          14   natural flows at upstream locations that were



          15   provided.  The gauge data is at specific gauges.



          16   And we evaluated demands on the watershed basis --



          17   because of the fact that water right priorities --



          18   where they lie in a watershed is not consistent.



          19          You can have in any one location in a



          20   watershed both junior and senior right holders.  And



          21   so we have to look at the seniority system in an old



          22   watershed-type picture due to the fact that it is so



          23   interwoven where your senior and junior right



          24   holders sit, their physical locations.



          25   Q      Let's breakdown your prior answer.  What was
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           1   done to evaluate the available rainfall-sourced natural



           2   flow at the West Side point of diversion?



           3   A      So there what we did was we took the global



           4   picture and we evaluated whether, throughout the



           5   watershed, there was sufficient water to serve



           6   post-1914 water rights and determine, at the date we



           7   issued our notification, that there wasn't



           8   sufficient water for any of the post-1914 water



           9   rights.



          10   Q      So what was the source of data used to evaluate



          11   the rainfall force?



          12   A      We used the Department of Water Resources



          13   data.



          14   Q      And then you also mentioned earlier -- just



          15   backing up.  The Department of Water Resources data is



          16   the full natural flow data?



          17   A      Yes.



          18   Q      You also mentioned accretions to the channel?



          19   A      Yes.



          20   Q      What was done to evaluate the accretions to the



          21   channel?



          22   A      We looked at the return flow issue because



          23   that is water coming in.  As to groundwater



          24   accretion, there are no published reports which we



          25   could use for that data that we were able to
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           1   identify.  So we were not able to evaluate that



           2   issue.



           3          During the outreach meeting, we were told by



           4   one party that he felt that there wasn't as much of



           5   the groundwater accretion today due to the



           6   significant number of groundwater diverters that



           7   exist today.



           8   Q      Who was that?



           9   A      I don't recall.  I see his face but I can't



          10   recall the name offhand.



          11   Q      Do you know who he was affiliated with?



          12   A       Not offhand, no.  I'm sorry.



          13   Q      Who was in charge of looking for the published



          14   reports about groundwater accretions?



          15   A      Brian Coats.  And he would have likely asked



          16   his staff to research it, but I don't know for sure.



          17   Q      Now, you said one of the other sources of flow



          18   available to West Side would have been abandoned flows?



          19   A      If there had been abandoned flows upstream.



          20   Q      And what would that include?



          21   A      If a irrigator had used water and then had



          22   water that exited their canal system as tailwater



          23   and reentered the stream system and it was outside



          24   the district bounds, it may have been abandoned.



          25   Q      And what effort was made to compute the
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           1   abandoned flows available at West Side point of



           2   diversion?



           3   A      We evaluated whether there were provocations



           4   that spoke to the issue.



           5   Q      Who is "we"?



           6   A      That would be Brian Coats and Jeff Yeazell.



           7   Q      And what was the feedback you got back from them



           8   as to what they found?



           9   A      We were not able to identify much by way of



          10   publications.



          11   Q      Did you seek that information from the



          12   stakeholders in the area?



          13   A      I believe at the outreach we said to please



          14   give us any information that you have to help us



          15   with this effort on the model.



          16   Q      When you are talking about the outreach, what is



          17   that?



          18   A      We had an outreach session for the San



          19   Joaquin River and a separate one for the Sacramento



          20   River prior to issuing water shortage notifications



          21   where we invited some of the persons that have



          22   larger rights or agents that deal with water right



          23   holders to seek their feedback.



          24   Q      When was the outreach session for the San



          25   Joaquin River stakeholders?
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           1   A      It was within a two to three-week window of



           2   issuing the water shortage notifications.



           3   Q      So two to three weeks before the water



           4   availability notice was sent out, you invited these



           5   people to the State Board for a meeting?



           6   A      Uh-huh.



           7   Q      And did you provide those people with the



           8   detailed spreadsheets prior to the meeting?



           9   A      We provided them with the graphics that



          10   depicted the water supply situation.



          11   Q      Did you provide them with any kind of a written



          12   summary of how the supply and demand were computed in



          13   the spreadsheets?



          14   A      We had several handouts for them.  I don't



          15   recall the specifics of all the handouts.



          16   Q      But you did not provide the detailed spreadsheet



          17   prior to this stakeholder meeting?



          18   A      If you are referring to the spreadsheet which



          19   has all of the water right holders on it, no.



          20   Q      All right.  And for the Sacramento outreach,



          21   when was that held?



          22   A      Again, roughly two to three weeks prior to



          23   issuing water shortage notifications.



          24   Q      And again, were the Sacramento stakeholders



          25   provided with the detailed spreadsheet or were they just
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           1   provided with the graphics?



           2   A      They were provided with the graphics and I



           3   believe maybe some additional information.



           4   Q      What additional information?



           5   A      I don't recall.



           6   Q      Which water availability analysis -- the San



           7   Joaquin River analysis or the Sacramento River analysis



           8   -- was used to determine water availability for West



           9   Side?



          10   A      West Side is on the San Joaquin side.



          11   Q      So the San Joaquin River?



          12   A      It is on Old River which is a tributary of



          13   San Joaquin.



          14   Q      Which one of the water availability analyses was



          15   used to determine lack of water availability for West



          16   Side?



          17   A      It would be the San Joaquin.



          18   Q      The San Joaquin watershed?



          19   A      Yes.



          20   Q      So looking again at the draft CDO, can you point



          21   me to the paragraph that says that the San Joaquin River



          22   availability analysis was used for West Side?



          23   A      So item 17 -- and I'm sorry because the Old



          24   River, the location of West Side is more Delta so --



          25   San Joaquin Delta.
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           1   Q      Which water availability analyses was used to



           2   support the determination of unavailability for West



           3   Side?



           4   A      The one identified in paragraph 17.



           5   Q      Which is the Sacramento --



           6   A      -- San Joaquin Delta.



           7   Q      The Sacramento/San Joaquin Delta analysis?



           8   A      Yes.



           9   Q      And the Sacramento River outreach meeting was



          10   held two to three weeks before that notice came out on



          11   May 1st?



          12   A      That's my recollection.



          13   Q      Was West Side invited to participate in that



          14   outreach meeting?



          15   A      I do not know offhand.



          16   Q      How about BBID?



          17   A      I did not issue those invitations.



          18   Q      Who did?



          19   A      John O'Hagan did.



          20   Q      And who made the decision about who to invite?



          21   A      I think that a number of us conferred to try



          22   to make sure that we invited a number of parties



          23   that had significant interests in the water



          24   availability analysis.



          25   Q      Was there any discussion about inviting West
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           1   Side?



           2   A      I do not recall.



           3   Q      How about inviting BBID?



           4   A      I don't remember.



           5   Q      And for the Delta agencies, were they invited to



           6   the Sacramento outreach meeting?



           7   A      Because the Delta issue is complex, I'm not



           8   sure.  I thought they were invited.  I just don't



           9   recall if they were invited to both or only one.



          10   Q      Okay.  Going back to your list of the different



          11   sources of supply that were used to prepare the water



          12   availability determination that served as the basis for



          13   the West Side enforcement action, you mentioned



          14   abandoned flows.  And you gave me an example a few



          15   minutes ago of someone having tailwater that they



          16   abandoned out of their service area.



          17          Are there any other examples of abandoned flow?



          18   A       Some parties might say water that is bypassed



          19   under our right or require fisheries bypass had been



          20   abandoned after it served its purpose.



          21   Q      Is that something that the State Board



          22   considered in looking at the abandoned flows available



          23   in Old River?



          24   A      Not to my knowledge.



          25   Q      Do you know why not?
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           1   A      Because the fishery flows were not parsed out



           2   as separate from the full natural flows when we did



           3   our evaluation.  Although parties under specific



           4   rights have to bypass or may have to bypass, we



           5   didn't parse that out and hold that water separate.



           6   We viewed that as part of the entirety of the water



           7   supply available for the senior right holders.



           8   Q      So let's separate that out because there are two



           9   different kinds of fish flows.  There are the kind that



          10   are bypassed natural flow required for fish flow



          11   purpose, and then there are also affirmative releases



          12   from storage that are required for fish flow purpose,



          13   correct?



          14   A      Yes.



          15   Q      Are there any other kinds of fish flows?



          16   A       Not to my knowledge, only release or bypass.



          17   Q      So I think what you've just described to me is



          18   how you treated the bypassed natural flow fish flow,



          19   correct?



          20   A      Correct.  They were part of the overall water



          21   supply viewed as available for appropriation.



          22   Q      Now let's talk about the other kind of fish



          23   flow, the kind that is mandated to be released from



          24   storage.  How were those treated?



          25          MS. MORRIS:  Objection.  Calls for a legal
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           1   opinion.



           2   Q      BY MS. SPALETTA:  I'm not asking for you to give



           3   a legal opinion.  I really just want to know factually



           4   how you treated any water that was released from storage



           5   for fish flow purposes as part of the water availability



           6   analysis.



           7   A      Because the water availability analysis is



           8   based on full natural flow, it does not take into



           9   consideration reservoir operation.



          10   Q      Why was that excluded?



          11   A      Because it is not part of the full natural



          12   flow.



          13   Q      Why was there a decision made to not include it



          14   in your water availability analysis?



          15   A      Because what we considered in the analysis



          16   itself was the quantities available at that time



          17   period as full natural flow.  We just considered



          18   those flows.



          19   Q      Let me ask the question a little differently.



          20   You indicated that abandoned flows would be available



          21   under West Side's appropriative right.  Was there any



          22   discussion about whether there were any abandoned fish



          23   flows that had been released from storage that should be



          24   accounted for in that analysis?



          25   A      We discussed the issue -- I discussed the
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           1   issue with my staff, Brian and Jeff.  And then when



           2   we looked at it, we realized that that was water



           3   stored in a different season.  It wasn't part of



           4   full natural flow.  And so, it was not taken into



           5   consideration when we are determining how much



           6   natural flow is available for diverters.



           7   Q      I think you already testified today that an



           8   appropriative diverter is not limited to diverting



           9   natural flow, correct?



          10   A      Yes, I did.



          11   Q      So if they are not limited, what was the



          12   rationale for not looking at other sources of flow,



          13   besides natural flow?



          14   A      That -- just a moment.



          15   Q      Take your time.  Take your time.



          16   A      I have to think.



          17          MR. JENKINS:  Can you answer the question?



          18          MS. MORRIS:  Could you reread the question?  I'm



          19   sorry.  I forgot what the pending question was.



          20          (Whereupon, the record was read.)



          21          THE WITNESS:  Right.  And so when we are looking



          22   at issues like a reservoir operator that is meeting



          23   specific fishery requirements at specific locations,



          24   that water is not yet abandoned.  It is meeting a



          25   requirement of the State Water Board Order, things of
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           1   that nature.  And while it is fulfilling that function,



           2   it is not abandoned.  So, therefore, not considered, as



           3   far as full natural flow, available.



           4   Q      BY MS. SPALETTA:  Has the State Board determined



           5   when the fish flow releases are abandoned?



           6          MS. MORRIS:  Objection.  Calls for a legal



           7   opinion.



           8   Q      BY MS. SPALETTA:  Do you understand the



           9   question?  I think you just described to me that your



          10   rationale for not including the fish flows released from



          11   storage is that you and your staff did not consider them



          12   to be abandoned.



          13   A       I said whilst they were fulfilling the



          14   requirements of a State Water Board order or edict, they



          15   are not abandoned.



          16   Q      Did you, or the other people you worked with,



          17   look at when those flows had stopped fulfilling those



          18   requirements?



          19   A      Because our evaluation of natural flow -- our



          20   full natural flow was up higher in the watershed to



          21   determine what was coming through the system, we did



          22   not look at that issue, insofar as if it were down



          23   very low in the Delta.  We were determining up



          24   higher in a location series, you know, what is



          25   available supply to move down through the system.







                                                                         50

�









           1   Q      Let me give you an example just to make sure



           2   that we are all on the same page.  If the Bureau of



           3   Reclamation was releasing 100 CSF from New Melones to



           4   meet the dissolved oxygen standard at Ripon, did your



           5   water availability analysis address at all that 100 CSF



           6   after it passed the Ripon measuring point?



           7   A      When we were doing our evaluation, we always



           8   looked -- not just at full natural flow but what was



           9   the real-life situation going on at various stream



          10   gauges throughout the watersheds.  So we always



          11   looked to see what was happening at those gauges



          12   prior to making our decisions on the water



          13   availability situation.



          14   Q      Who looked at the gauges?



          15   A      Brian Coats.



          16   Q      And what gauges did he look at?



          17   A      He would look at various gauges through the



          18   different watersheds to see how the stream responses



          19   were, what was going on.  Especially as we had storm



          20   events and things like that, we wanted to see --



          21   were we seeing stream responses at the gauges.  So



          22   what was happening in terms of these stream



          23   responses.  So it depended on which watershed, what



          24   gauges we were reviewing there.



          25   Q      So what gauges were reviewed relevant to the Old
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           1   River diversion location for West Side?



           2   A       Again, Brian did that work for me.  I do know



           3   that he looked at Mossdale.  I don't know the others.



           4   Q      And how was that information used?



           5   A      That was used to give us a real-time snapshot



           6   as to what was going on for stream responses.



           7   Q      Did any of your water availability graphs depict



           8   what you were seeing in the real-time gauge data?



           9   A      Insofar as full natural flow is based on



          10   gauge data, yes.



          11   Q      I thought you just testified that --



          12   A      It has been -- full natural flow is gauge



          13   data that has been unimpaired.  It is not -- it is



          14   gauge data but it has been unimpaired by the



          15   Department of Water Resources to take out the



          16   influence of reservoir operations, and things like



          17   that, to determine what would have been there under



          18   natural conditions but it is still gauge data.



          19   Q      Maybe we are talking about two different kinds



          20   of gauge data.  The gauge at Mossdale, is that designed



          21   to look at unimpaired full natural flow?



          22   A      No.  It just simply reads what it sees as



          23   stream flows.



          24   Q      And so are you telling me that in addition to



          25   the full natural flow gauge data, that someone on your
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           1   staff, probably Brian Coats, also looked at other gauge



           2   data that measures something other than full natural



           3   flow?



           4   A      He would look at it because we wanted to



           5   always be aware of what was going on in the



           6   watersheds.



           7   Q      So which gauges did --



           8          (Brief interruption.)



           9          MR. JENKINS:  Sorry.



          10   Q      BY MS. SPALETTA:  Which gauges did Mr. Coats



          11   look at that were relevant to something other than full



          12   natural flow?



          13   A      He would look at multiple gauges in different



          14   watersheds, depending on what watershed we were



          15   evaluating there.



          16   Q      Is there any record of that?



          17   A      No, not that I'm aware of.



          18   Q      We marked a couple of different exhibits



          19   previously related to the water availability analysis.



          20   And there is one identified as Exhibit 10, the 2015



          21   Sacramento River Basin Supply and Demand.



          22          That is the analysis that I believe you



          23   previously testified was used to support the West Side



          24   notice of unavailability on May 1st.  Where is the gauge



          25   data that we have been discussing depicted on
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           1   Exhibit 10?



           2   A      If you look at the notes, it talks about



           3   which CDEC, which is which stations it used, for



           4   gauging daily full natural flow.



           5   Q      So those are the full natural flow gauges.



           6   A      Uh-huh.



           7   Q      What are the other gauges that you have not been



           8   able to identify here, other than Mossdale?



           9   A      What we looked at, at other gauges, was to



          10   ascertain stream response.  It was for our knowledge



          11   of that.



          12   Q      How did it influence, for example, the May 1st



          13   notice of unavailability?



          14   A      The notice of unavailability is based on this



          15   graphic.  And what we always did, though, was we



          16   wanted to see what streams looked like throughout



          17   the regions for our own information.



          18   Q      So am I understanding correctly, then, the graph



          19   that we are looking at as Exhibit 10 was the basis for



          20   the May 1st unavailability notice that West Side



          21   received?



          22   A      I would presume this is the correct one, yes.



          23   Q      But Exhibit 10 does not include any of the data



          24   that was gathered from the review of the gauge station



          25   in the rivers that you've just described?
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           1   A      That was not the basis for our findings that



           2   there was insufficient supply.



           3   Q      Has anyone gone back now after the fact and



           4   looked at the gauge data -- for example, from Mossdale



           5   or from other places in Old River -- to determine if



           6   there was potentially a different amount of water



           7   available for West Side to divert under its



           8   appropriative right?



           9   A      Can you repeat that, please?



          10          MS. SPALETTA:  Would you read back the question?



          11          (Whereupon, the record was read.)



          12          THE WITNESS:  Our reviews of local gauge



          13   information occurred prior to determining if it was



          14   appropriate to issue a finding that there was lack of



          15   supply.



          16          It would also occur as we determine whether to



          17   tell people there is now water available for them.  So



          18   we do them in two ways.  But I don't recall whether or



          19   not we did one, did a review of the local gauge data,



          20   until we were interested in determining if there's water



          21   now available to appropriate.



          22   Q      BY MS. SPALETTA:  Has there been any review of



          23   local gauge data specific to determining the amount of



          24   water available for West Side Irrigation District?



          25   A      I don't know what Mr. Coats -- the most
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           1   recent time he did that.  I know he has done it



           2   recently because of the issue of releasing from --



           3   telling people there is water now available.  I



           4   don't know how many times he did it in the interim.



           5   Q      Did Mr. Coats conduct any such reviews specific



           6   to West Side's point of diversion?



           7   A      We would have done the evaluation specific to



           8   what the gauge data shows, and then looked at right



           9   holders in order of priority.



          10   Q      So my question is really more yes or no.  Has



          11   Mr. Coats done a specific water availability



          12   determination review of gauge data for West Side



          13   Irrigation District?



          14   A      All of our work has been based on categories



          15   of rights, such as post-1914, how far could supplies



          16   stretch.  In some cases, you know, it might be 1927



          17   priority but they have been done in that kind of



          18   context.



          19   Q      So there hasn't been one specific to West Side?



          20   A      It's done based on order of priority within



          21   the priority system.



          22   Q      I believe the West Side water right has a



          23   priority right of 1916.  Has there been an analysis done



          24   specific to the 1916 priority date?



          25   A       We would have evaluated if there was water
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           1   supply for 1916 as we did the total review based --



           2   because all of our reviews considered what year is the



           3   highest priority that can be served or the lowest



           4   priority that can be served on available supply.



           5          MS. SPALETTA:  Let's take a five-minute break.



           6   We have been going for about an hour.



           7          (Whereupon, a recess was then taken.)



           8   Q      BY MS. SPALETTA:  We are back on the record



           9   after a short break.  I want to ask you some questions



          10   regarding the draft CDO which is Exhibit 2.



          11          I believe you testified earlier that it was John



          12   O'Hagan who finally approved this document.



          13   A      Yes.



          14   Q      And you approved it prior to it having been sent



          15   to him; is that correct?



          16   A      Correct.



          17   Q      Who drafted it?



          18   A      I believe this one was primarily drafted by



          19   my counsel.



          20   Q      Is that Mr. Tauriainen?



          21   A      Uh-huh.



          22   Q      Is that a "yes"?



          23   A      Yes.



          24   Q      So in the deposition, it is very important that



          25   we have a "yes" or a "no" as opposed to an "uh-huh"
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           1   because sometimes that comes across poorly on the



           2   transcript.  So the answer is yes.



           3          The findings that are included in the draft CDO,



           4   findings one through 35, what is the process that



           5   occurred to reach each of these findings?



           6   A      I'm afraid I don't understand.



           7   Q      Well, I understand Mr. Tauriainen drafted this,



           8   but was he provided with some information to suggest



           9   that you and your staff, or Mr. O'Hagan and someone



          10   else, had reviewed information and made certain findings



          11   or did Mr. Tauriainen make those findings for the



          12   purpose of the draft?  How did that work?



          13   A      Oh.  Staff had reviewed information on water



          14   diversions.  And I believe on this particular case,



          15   the Watermaster's office inspected it and advised us



          16   that diversions were occurring.



          17   Q      Are there some investigative reports or memos



          18   that were used as a foundation for the draft CDO?



          19   A      I believe the Watermaster's staff prepared



          20   such document.



          21   Q      Okay.  I think we have that, so I'll pass it



          22   down to you.  I have a June 18th, 2015 memo that we will



          23   mark as our next exhibit in order.



          24                         (Whereupon, Exhibit No. 38 was



          25                          marked for identification.)
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           1          MR. JENKINS:  Do you want her to look at it?



           2           MS. SPALETTA:  Yes, please.



           3   Q       I've marked as Exhibit 38 a June 18th, 2015 memo



           4   from John Collins, a staff environmental scientist from



           5   the Office of the Delta Watermaster.  Is this the memo



           6   you were referring to from the Watermaster's office?



           7   A      Yes.



           8   Q      Were there any other memos or investigations



           9   that were written up to support the draft CDO?



          10   A      The only documentations for support for the



          11   field investigations were from the Watermaster's



          12   Office.  I did not ask my staff to conduct



          13   investigations separate from that.



          14   Q      So the information that is contained in the



          15   June 18th, 2015 memo, is that the only information that



          16   was available to you regarding the diversions by West



          17   Side or was there other information that you gathered?



          18   A      I believe that West Side had submitted



          19   information to us in regards to our Informational



          20   Order.



          21   Q      Anything else?



          22   A      I stand corrected.  I don't think it was in



          23   regards to our Informational Order but in response



          24   to our unavailability notice.



          25   Q      The last paragraph of the June 18, 2015 memo
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           1   that we have marked as Exhibit 38 states, "In question



           2   is whether WSID has the right to redistribute tailwater



           3   to other customers under the notice of April 23rd,



           4   2015."



           5          Do you see that?



           6   A      I'm sorry.  Where are you?



           7   Q      The last sentence of Exhibit 38.



           8   A      Okay.  What was your question again?



           9   Q      I asked if you saw it.



          10   A      Thank you.  Yes.



          11   Q      Do you understand what it means?



          12   A      I can guess what it means.



          13   Q      I don't want you to guess.  Did you have any



          14   discussions with Mr. Collins about his memo?



          15   A      Not with respect to that sentence.



          16   Q      Do you know why he was interested in the



          17   April 23rd notice?



          18   A      I would have to speculate.



          19   Q      This memo deals with West Side Irrigation



          20   recapturing tailwater, correct?



          21   A      I'm sorry.



          22   Q      Take a minute to review the memo, and then I'll



          23   ask you some questions about it.



          24   A       "Witness reading.)



          25   Q      Are you ready?
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           1   A      Yes.



           2   Q      So the third paragraph of the memo discusses a



           3   conversation that Mr. Collins had with the operator,



           4   Rick Martinez, where Mr. Martinez stated that the pumps



           5   were capturing tailwater runoff from the Bethany drain



           6   at an estimated rate of eight cubic feet per second.



           7          Do you see that?



           8   A      Yes, I do.



           9   Q      Was that one of the reasons why this enforcement



          10   action was brought?



          11   A      This enforcement action was brought because



          12   West Side was diverting.



          13   Q      So Mr. Collins obtained information that West



          14   Side was diverting tailwater from the Bethany drain.



          15   How did you and your staff treat the pumping of



          16   tailwater from the Bethany drain?



          17   A      No different than other flows which are



          18   comprised of a mix of sources.  The Bethany drain



          19   water comes from multiple upstream districts, in



          20   addition to the City of Tracy.



          21   Q      Did you treat the Bethany drain water as having



          22   been abandoned by West Side?



          23   A      It is water from multiple sources.



          24   Q      But that wasn't my question.  Did you treat the



          25   Bethany drain water as having been abandoned by West
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           1   Side?



           2   A      It is my understanding that only a portion of



           3   Bethany drain water comes from West Side lands.



           4   Q      Where do you understand the water in the Bethany



           5   drain to come from?



           6   A      From multiple sources.  At one time including



           7   canneries and things of that nature, but it comes



           8   from at least two upstream districts and also the



           9   City of Tracy, in addition to waters from West Side.



          10   Q      And what is that understanding based on?



          11   A      It is based on evaluation of various



          12   documents that I've looked at recently.



          13   Q      What documents?



          14   A      The licensing reports, the inspection reports



          15   that are in the file for West Side.



          16   Q      I'm going to ask some very basic questions about



          17   the Bethany drain.  Do you know where the Bethany drain



          18   is located?



          19   A      Yes.



          20   Q      Is it located within West Side Irrigation



          21   District's boundaries?



          22   A      If you are talking about district boundaries



          23   versus licensed place of use boundaries, those are



          24   different.  Which are you talking about?



          25   Q      Let's talk about licensed place of use.
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           1   A      It is -- a portion of it is within the



           2   licensed place of use.



           3   Q      And what about the district boundaries?



           4   A      Less of it is within the district boundaries.



           5   Q      And the water that goes into the Bethany drain,



           6   while the water is flowing in the drain within West



           7   Side's boundaries, do you understand that water to be



           8   under the control of West Side?



           9   A      I'm uncertain of whether you mean district



          10   boundaries or licensed place of use boundaries.



          11   Q      District boundaries.



          12   A      What was the question again?



          13   Q      While water is flowing in the Bethany drain



          14   within West Side's district boundaries, do you



          15   understand that water to be within the control of West



          16   Side?



          17          MS. MORRIS:  Objection.  Calls for legal



          18   conclusion.



          19   Q      BY MS. SPALETTA:  You can answer.



          20   A      It's my understanding that water within the



          21   district boundaries, it is not yet abandoned.



          22   Q      So who has control of it while it is in the



          23   district boundaries?



          24   A      I would presume the district.



          25   Q      So is it your understanding that West Side could
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           1   take that water out of the Bethany drain and use it



           2   while the water is within the district's boundaries?



           3   A      That is my understanding.



           4   Q      And would they need a separate appropriative



           5   permit to do that, based on your understanding?



           6   A      Not while it had not yet left the district's



           7   boundary.



           8   Q      This summer, 2015, did the water in the Bethany



           9   drain leave the district's boundaries?



          10   A      Yes.



          11   Q      When did that occur?



          12   A      It occurs -- there is multiple sources in the



          13   drain that were never within the district's



          14   boundaries that flow from other parties into the



          15   drains, such as the City of Tracy.  And then there



          16   is waters from the district's boundaries that then



          17   subsequently left district's boundaries.



          18   Q      When did the water leave the district's



          19   boundaries?



          20   A      Once it exited the boundaries.



          21   Q      Let's mark as an exhibit a map.  Let me first



          22   ask a foundational question.  Did you and your staff map



          23   the district's boundary and the location of Bethany



          24   drain?



          25   A      There are maps already in the water right
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           1   file.



           2   Q      Do those maps in the water right file show the



           3   Bethany drain and the district's boundaries?



           4   A      The licensing maps show the location of the



           5   drain, some of the material from the inspections



           6   associated with licensing tasks.  And there is also



           7   submittal from the district in there that shows the



           8   lands that are considered to be in the boundary and



           9   those which are not.  So there are two types of



          10   submittals -- two types of maps in that file.



          11          MS. SPALETTA:  I'm going to pass down a map



          12   that we will mark as our next exhibit in order.



          13                         (Whereupon, Exhibit No. 39 was



          14                          marked for identification.)



          15   Q      BY MS. SPALETTA:  We have marked as Exhibit 39 a



          16   map prepared by engineers to show the West Side



          17   Irrigation District intake facilities.



          18          I'll give you a minute to look at the map.  And



          19   then I would like to ask you if you think it accurately



          20   depicts the West Side boundary and the intake



          21   facilities.



          22   A      The map only shows a portion of the



          23   district's boundary.



          24   Q      Do you believe the portion that is shown



          25   accurately depicts the district's boundaries?
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           1   A      I would have to compare it to a map that I'm



           2   more familiar with to state.



           3   Q      So I'm going to ask you for the purposes of our



           4   deposition today, that you assume that it does.  Do you



           5   see that the approximate district boundary as the



           6   black-dashed line?  Do you see that?



           7   A      I see it as depicted on the map.



           8   Q      Do you also see the Bethany drain as the



           9   blue-dashed line?



          10   A      I do see that.



          11   Q      Does that look like the location of the Bethany



          12   drain that you are familiar with?



          13   A      Roughly.



          14   Q      So this map depicts the Bethany drain emptying



          15   into the West Side intake channel.  Do you see that?



          16   A      I do see that.



          17   Q      And it looks like it empties into the intake



          18   channel right at the boundary of the district boundary.



          19   Do you see that?



          20   A      I see that on that drawing.



          21   Q      Okay.  So my question is whether your



          22   understanding is that the water from the Bethany drain



          23   ever left the district boundary during the summer of



          24   2015.



          25   A      And would you repeat, please.
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           1   Q      My question is did the water in the Bethany



           2   drain ever leave the West Side Irrigation District's



           3   boundary during the summer of 2015?



           4   A      It is shown on the map as leaving the



           5   boundary.



           6   Q      How so?



           7   A      There is a portion where it is showing



           8   outside of the district boundary on this map that



           9   you handed me.



          10   Q      Can you hold the map up and show me with your



          11   finger what you are pointing to?



          12   A      Here (indicating.)



          13   Q      So you are pointing to the section of the



          14   Bethany drain that goes out of the boundary and comes



          15   back into the boundary before the drain empties into the



          16   intake canal?



          17   A      Yes.



          18   Q      So do you see the section of the drain right



          19   before it empties into the intake canal?



          20   A      Yes.



          21   Q      For the water that was in that drain within the



          22   West Side boundary, right before it enters into the



          23   intake canal, is it your understanding that West Side



          24   had the ability to use the water in that drain this



          25   summer?
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           1   A      Unfortunately, the map which you've presented



           2   is only a portion of the drain area.  And without



           3   reviewing a map that shows a more complete picture,



           4   I would not be comfortable answering that.



           5   Q      Well, let's take a step back then.  What exactly



           6   was the action that West Side took with respect to the



           7   Bethany drain water that formed the foundation of the



           8   enforcement action?



           9   A      The foundation of the enforcement action was



          10   related to the water supply situation based on the



          11   water supply modeling.



          12   Q      Did the water supply modeling include the



          13   Bethany drain water as a source of supply?



          14   A      No, it did not.



          15   Q      So looking at paragraph 28 of Exhibit 2.  I'll



          16   give you a minute to look at that.  Do you know who owns



          17   the Bethany drain?



          18   A      No.



          19   Q      Would it have mattered for the purposes of the



          20   enforcement action?



          21   A      No.  I would have looked at district



          22   boundaries.



          23   Q      The first sentence of paragraph 28 says, "The



          24   district Bethany drain is located on Old River upstream



          25   from the district's pumping station."
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           1          Do you see that phrase?



           2   A      Yes, I do.



           3   Q      Is the drain actually located on Old River?



           4   A      As I said earlier, I'd have to compare this



           5   map to maps that I'm more familiar with to make that



           6   statement.



           7   Q      So as you sit here today, you do not know



           8   whether the drain is located on Old River?



           9   A      It is my understanding the drain discharged



          10   to Old River.



          11   Q      Do you understand that the West Side Irrigation



          12   District's intake canal is part of Old River or is not



          13   part of Old River?



          14   A      The intake canal is a manmade facility.



          15   Q      Does the State Water Resources Control Board



          16   consider the West Side intake canal to be part of Old



          17   River or not?



          18   A      I do not know.



          19   Q      If the district's Bethany drain is not located



          20   on Old River but is only located on the intake canal,



          21   does that make a difference for the purposes of the



          22   enforcement action?



          23   A      I don't believe so.



          24   Q      Why not?



          25   A      Because there are many water rights that have
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           1   been issued throughout the state on channelized



           2   sources, and that has not been an indicative factor



           3   on whether or not the water is subject to



           4   appropriation.



           5   Q      Are there any other water rights that divert



           6   from the West Side intake canal besides West Side?



           7   A      I've not reviewed to check on that.



           8   Q      So the next phrase of paragraph 28 in Exhibit 2



           9   says, "... such that the district is not directly



          10   recapturing the tailwater."  Do you see that?



          11   A      Yes.



          12   Q      How was that relevant to the enforcement action?



          13   A      It is relevant insofar as determining whether



          14   diversions were occurring from water sources subject



          15   to the permitting jurisdiction of the State Water



          16   Board.



          17   Q      Do you consider the West Side intake canal to be



          18   a water source specific to the jurisdiction of the State



          19   Water Resources Control Board?



          20   A      Certainly it is covered under an



          21   appropriative right, insofar as it is part of the



          22   license facilities here.



          23   Q      I'm not asking you if the facilities are part of



          24   the right.  I'm asking if the water in the intake canal



          25   is subject to the appropriative authority.
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           1   A      Insofar as it is water subject to



           2   appropriation, yes.



           3   Q      So if the district had been directly recapturing



           4   the tailwater out of the Bethany drain, as opposed to



           5   letting the tailwater go into the intake channel and



           6   then pumping it back out, would that have made a



           7   difference?



           8   A      It is a matter of whether it involves the



           9   district or district water sources.  So, that does



          10   matter.



          11   Q      Has the State Board made a determination that



          12   West Side did not have a right to utilize all of the



          13   water that was in the Bethany drain?



          14   A      I'm sorry.  Can you repeat?



          15   Q      Has the State Board made a determination that



          16   West Side did not have a right to use all of the water



          17   that was within the Bethany drain?



          18          MR. JENKINS:  I'm going to object.  Vague as to



          19   the State Board.  Do you mean the Prosecution Team?



          20   Q      BY MS. SPALETTA:  I will amend the question to



          21   ask as of the Prosecution Team.



          22   A      Okay.



          23          MR. JENKINS:  All right.



          24          THE WITNESS:  I'm sorry.  What was the question?



          25   Q      BY MS. SPALETTA:  Has the Prosecution Team made
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           1   a determination that West Side was not allowed to use



           2   all of the water that was within the Bethany drain



           3   during the summer of 2015?



           4   A      Yes.



           5   Q      And where is that determination noted in the



           6   draft CDO?



           7   A       It is in item 28.



           8   Q      Can you point me to the sentence?



           9   A      Yes.  "Although the district may reclaim the



          10   from its diversions, subject to certain



          11   restrictions, such re-diversion is based solely on



          12   use of the district's recapture of its own return



          13   flows without addition of water from Old River, nor



          14   by enhancing the water quality of the return flows



          15   by diluting them in Old River."



          16   Q      So for the portion of Bethany drain right before



          17   it enters into the intake channel, what were the sources



          18   of water on the drain this summer?



          19   A      It is my understanding that the drain



          20   collects water from two upstream districts, City of



          21   Tracy and also from West Side.  There are also two



          22   wells located within the district, and some of their



          23   discharge may have been within the drain also.



          24   Q      So we are just talking about these four sources



          25   of water that are flowing in the Bethany drain.  For the
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           1   portion of the drain that is located within West Side's



           2   jurisdiction boundary, did the Prosecution Team



           3   determine that West Side was not allowed to use the flow



           4   in the drain that came from the other two districts?



           5   A      The Prosecution Team evaluated the issue of



           6   treated wastewater -- sales specifically.



           7   Q      Do you know whether or not the water in the



           8   Bethany drain includes treated wastewater?



           9   A      I believe actually that is conveyed in Old



          10   River but --



          11   Q      So as you sit here today, you don't know?



          12   A      Don't know what?



          13   Q      Where does the City of Tracy's treated



          14   wastewater go?  Does it go into the Bethany drain or



          15   does it go somewhere else?



          16   A      I was -- let's see.



          17          It is discharged to Old River.



          18   Q      Is it discharged to Old River through Bethany



          19   drain or through a different facility?



          20   A      I believe it is just discharged to Old River



          21   but I'm not certain.



          22   Q      You are not sure whether it is discharged



          23   through the Bethany drain or through a different



          24   facility?



          25   A      I do know it goes through Old River.
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           1   Q      But you don't know whether it goes into the



           2   Bethany drain?



           3   A      I'm very certain it is in Old River.



           4   Q      I'm asking the question as to whether you know



           5   if the treated Tracy wastewater goes into Bethany drain



           6   or not.



           7   A      I'm uncertain.



           8   Q      So for the two districts, other than West Side,



           9   that have water that goes into the Bethany drain, is it



          10   the Prosecution Team's position that West Side was not



          11   allowed to use that water and that was the basis for the



          12   enforcement action?



          13   A      Would you repeat that?



          14          MS. SPALETTA:  I'll ask the reporter to read the



          15   question.



          16          (Whereupon, the record was read.)



          17          THE WITNESS:  The basis for the enforcement



          18   action was the overall water availability evaluation.



          19   We did look at the issue of return flows and did not



          20   feel that, due to the commingled sources, that water



          21   provided a basis for diversion.



          22   Q      BY MS. SPALETTA:  So what exactly about the



          23   commingled sources that you found problematic?



          24   A      The fact that that water is water subject to



          25   appropriation and that could normally be taken under
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           1   the license, but for the fact that the licensed



           2   priority was insufficient to divert.



           3   Q      What was the basis for the finding that the



           4   waters in the Bethany drain were subject to



           5   appropriation?



           6   A      That the waters are not solely within the



           7   control of the district.



           8   Q      What was the basis for the finding that the



           9   water from the Bethany drain were not solely within the



          10   control of the district?



          11   A      They come from other districts outside of the



          12   district boundaries.



          13   Q      So is it the Prosecution Team's position that if



          14   a water district collects drain water from other



          15   sources, that water district cannot utilize the drain



          16   water without an appropriative right to the drain water?



          17   A      Yes.



          18   Q      What is that based on?



          19   A      That is based on the fact that such waters



          20   are subject to appropriation.



          21   Q      When do they become subject to appropriation,



          22   when they enter the drain or when they exit the drain?



          23   A      They are subject to appropriation since they



          24   are not under the control of that -- of the



          25   district.
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           1   Q      Of which district?



           2   A      Of the West Side.



           3   Q      So while the waters are flowing in the Bethany



           4   drain within West Side's district boundaries, would that



           5   change the analysis?



           6   A      These are not waters that are return flows of



           7   West Side.



           8   Q      I realize that.  But once those waters have been



           9   put into the Bethany drain and they are flowing in that



          10   drain within West Side's jurisdictional boundary, can't



          11   West Side take them because West Side maintains control



          12   of them at that point?



          13   A      When West Side's license is in full effect,



          14   yes, because you have an appropriative right at that



          15   point to divert them.



          16   Q      Is the Bethany drain water a designated source



          17   of supply under West Side's license?



          18   A      No.



          19   Q      So what does West Side's license have to do with



          20   West Side taking water out of the Bethany drain?



          21   A      The license is only for Old River.



          22   Q      Only for Old River?



          23   A      (Witness nods.)



          24   Q      So if West Side had taken the water from these



          25   other sources out of the Bethany drain while the Bethany
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           1   drain was within West Side's jurisdictional boundary,



           2   would there have been any reason for the enforcement



           3   action as to the drain water?



           4   A      Could you repeat, please?



           5          MS. SPALETTA:  I'll ask the court reporter to



           6   read it back.



           7          (Whereupon, the record was read.)



           8          THE WITNESS:  A diverter can recycle their water



           9   and use that recycled water while it is still within



          10   their control, but these are other waters that were from



          11   outside sources subject to the standard rules of



          12   appropriation.



          13   Q      BY MS. SPALETTA:  So if the City of Tracy or



          14   these other districts had specifically agreed with West



          15   Side to allow West Side to accept their flows, does that



          16   change the analysis?



          17          MS. MORRIS:  Objection.  Incomplete



          18   hypothetical.  What flows are you talking about, return



          19   flows or wastewater?



          20   Q      BY MS. SPALETTA:  The return flows.



          21   A      So the State Water Board's jurisdiction over



          22   appropriation would still prevail.  Private



          23   agreements don't negate the state's



          24   responsibilities.



          25   Q      BY MS. SPALETTA:  So are you telling me that --
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           1   do you know who the other two districts are that drain



           2   into the Bethany drain?



           3   A      I believe Banta-Carbona and one more.



           4   Q      Are you sure about that?



           5   A      I had only reviewed that material recently,



           6   and it is in the license inspection reports.



           7   Q      So if I'm understanding what you are saying



           8   correctly, you are saying that if the Banta-Carbona



           9   Irrigation District has return flows that enters the



          10   Bethany drain, that as soon as that Banta-Carbona return



          11   flow enters the Bethany drain, it becomes subject to



          12   appropriation; is that correct?



          13   A      If it is outside the district's boundaries.



          14   Q      What if it enters the drain within the



          15   district's boundaries?



          16   A      Outside of the Banta-Carbona boundary is what



          17   I mean.  There are many districts that we are



          18   talking about.



          19   Q      What if the Banta-Carbona Irrigation District's



          20   return flow water leaves the Banta-Carbona boundaries



          21   and enters the West Side boundaries in the Bethany



          22   drain?  Is it subject to appropriation or is it within



          23   the control of West Side at that point?



          24   A      It is not subject to use as return flows that



          25   have not left your control.  It is subject to
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           1   standard appropriation.



           2   Q      What law are you relying on for that?



           3          MS. MORRIS:  Objection.  Calls for legal



           4   opinion.



           5   Q      BY MS. SPALETTA:  I know you are not a lawyer.



           6   I'm just asking what your understanding is based on.  Is



           7   it based on a particular Water Code, a regulation, a



           8   prior decision, something somebody told you?  What are



           9   you relying on for that conclusion?



          10   A      I'm relying on my understanding of return



          11   flow and whether, you know -- that are subject to



          12   use by the party generating the return flow.



          13   Q      So looking back at our map that we marked as



          14   Exhibit 39.  In this case, the Bethany drain water



          15   actually did flow into the intake channel, correct?



          16   A      On the map that you provided, yes.



          17   Q      I'm asking you factually.  The State Board did



          18   an investigation of West Side.  Did the State Board



          19   determine that the Bethany drain water was actually



          20   flowing out of the Bethany drain and into the intake



          21   channel?



          22   A      We looked at a map where it appeared that the



          23   Bethany drain discharged to Old River.



          24   Q      So your map looked different than the one that



          25   I've shown you as Exhibit 39?
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           1   A      Yes.



           2   Q      I'm going to represent to you right now that the



           3   Bethany drain water actually discharged into the intake



           4   channel approximately a thousand feet away from the West



           5   Side Irrigation District's pump.  And then West Side



           6   Irrigation District pumped that water at its pump back



           7   into its service area for delivery.



           8          Given those facts, do you still believe that the



           9   enforcement action with respect to West Side's use of



          10   the drain water is appropriate?



          11   A      Yes.



          12   Q      Why?



          13   A      Due to the fact that the drain water is not



          14   solely return flow from West Side's use.



          15   Q      So one of the bases, then, for the enforcement



          16   action is the fact that the drain water came from other



          17   sources other than West Side water?



          18   A      Yes.



          19   Q      Is another reason for the enforcement action the



          20   fact that the drain water entered the intake channel



          21   before it was picked up by West Side's pump?



          22   A      Your map looks different than the map that I



          23   looked at.



          24   Q      But I'm asking you if that is a basis for the



          25   enforcement action.
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           1   A      Again, what was your question?



           2   Q      It looks to me like item 28 of Exhibit 2 relies,



           3   in part, on the fact that the district is "diverting



           4   intermingled tailwater and Old River water."



           5   A      Correct.



           6   Q      Why is that relevant?



           7   A      It is relevant because it goes to the issue



           8   of source of water because the intake canal contains



           9   Old River water.  As depicted on here with the



          10   Bethany drain discharging to the intake canal, the



          11   intake canal itself enhances the water quality by



          12   using Old River water to dilute tailwaters.



          13   Q      How do you know that?



          14   A      Because the license inspection report



          15   indicated that the TBS of the influent water from



          16   Old River was 800 to 1,000 TBS.  And so after water



          17   is used, it tends to have a lower water quality.



          18   And there is discussion, I believe, in that license



          19   report but also -- yeah, it is in that license



          20   report with respect to water quality issues.



          21   Q      What license report?



          22   A      It is a license inspection report found in



          23   the Water Rights File for West Side.



          24   Q      From what year?



          25   A      I believe it was the '80s.
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           1   Q      So for the purposes of the enforcement action in



           2   2015, was there any water quality data that was



           3   collected from the West Side intake canal?



           4   A      No.



           5   Q      Is there any water quality data that was



           6   collected from Old River?



           7   A      No.



           8   Q      Is there any water quality data that was



           9   collected from the Bethany drain?



          10   A      No.



          11   Q      Was there any water quality data that was



          12   collected from the West Side Irrigation District's



          13   pumping station?



          14   A      No.



          15   Q      So for purposes of the 2015 enforcement action,



          16   is there any data that you have from 2015 to show that



          17   the water that West Side pumped at its pumping station



          18   had any quality differences from the water that was



          19   discharged from the Bethany drain?



          20   A      The licensed inspection report talks to the



          21   issue of CVP contract water and the TDS of that



          22   water, and how much better the water quality was



          23   from that water, and how it helps to assist the



          24   water quality issue overall which West Side



          25   experiences.
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           1   Q      And that was a report from the 1980s?



           2   A      Yes.



           3   Q      My question was:  Do you have any data from 2015



           4   regarding the water quality differences?  It is a yes or



           5   no question.



           6   A      No.



           7   Q      Was there any effort to collect such data?



           8   A      Not as yet.  I haven't finished preparing my



           9   witness statement.



          10   Q      We are in the month of November.  So if you went



          11   out and collected the water quality data now, do you



          12   think that that would be relevant to the enforcement



          13   action from the summer?



          14   A      I'm currently reviewing sources of



          15   information, and I would not -- I've not yet



          16   reviewed all sources to determine what information



          17   exists.



          18   Q      So you are thinking you might be able to find



          19   some water quality data from the summer?



          20   A      It is very possible.



          21   Q      Are you aware of situations where other parties



          22   have used Water Code Section 7075 to move return flows



          23   through a natural channel, and then pick them up



          24   elsewhere without an appropriative permit?



          25   A      I have not read that Water Code Section in
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           1   many years.



           2   Q      Water Code Section 7075 says:  "Water which has



           3   been appropriated may be turned into the channel of



           4   another stream, mingled with its water and then



           5   reclaimed.  But in reclaiming it, the water already



           6   appropriated by another shall not be diminished."



           7          Does that refresh your memory?



           8   A      Yes.



           9   Q      So are you aware of any instances where someone



          10   has utilized Water Code Section 7075 to move tailwater



          11   or return flow water from one point to another?



          12   A      I believe Aerojet may have.



          13   Q      And is that a situation where the State Board



          14   required them to obtain an appropriative permit?



          15   A      It was a parsed answer for a portion of the



          16   groundwater that they were discharging to Sacramento



          17   River.  We said it would be subject to our



          18   permitting authority.  And a portion was circulating



          19   groundwater not expected to have contributed to



          20   stream flow.  And that portion we said no, you don't



          21   need a permit.



          22   Q      What was the basis for saying no to the second



          23   portion?



          24   A      It was extensive research of the sources.



          25   The second portion was water that would never have
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           1   contributed to the flows of the stream in the first



           2   place.  And so on that, because there was no



           3   contributory factor, we decided they did not need an



           4   appropriative right.



           5   Q      Was that analysis performed with respect to the



           6   return flows that were discharged from the Bethany



           7   drain?



           8   A      That example was for Aerojet.



           9   Q      I'm asking you if a similar analysis was



          10   performed for the return flows discharged from the



          11   Bethany drain.



          12   A      I'm still working on my witness statement and



          13   I'm looking at issues such as this.



          14   Q      My question is whether that analysis was



          15   performed prior to the decision to issue the enforcement



          16   action.



          17   A      No.



          18   Q      Why not?



          19   A      In part, because of the way -- the inability



          20   to divert under the water right to generate the



          21   tailwater.



          22   Q      I don't understand.



          23   A      Because under the priority date of the water



          24   right, there was insufficient stream flow from the



          25   Old River to divert.  Thus, there was no associated
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           1   tailwater.



           2   Q      Do you understand that the diversions by West



           3   Side in June of 2015 were diversions pursuant to their



           4   water right license or pursuant to some separate claimed



           5   right to divert?



           6   A      Pursuant to the license.



           7   Q      And what is that understanding based on?



           8   A      That understanding was based on the fact that



           9   I'm not aware that West Side has a pre-1914 right.



          10   Q      Is it possible for someone to obtain a right to



          11   use tailwater that is separate and apart from a permit



          12   or license?



          13   A      Would you repeat that?



          14   Q      Is it possible for someone to obtain a right to



          15   use tailwater that is separate and apart from any permit



          16   or license?



          17   A      If the tailwaters are a portion of the water



          18   considered to be subject to appropriation, you could



          19   obtain a right to it.



          20   Q      The last sentence of paragraph 28 in Exhibit 2



          21   says, "Therefore, WSID's diversion of intermingled



          22   tailwater and Old River water is an unauthorized



          23   diversion of water."



          24          Do you see that?



          25   A      Yes.
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           1   Q      If West Side had not intermingled the tailwater



           2   but had just taken it directly from the drain while the



           3   drain was within its jurisdictional boundary, would



           4   there have been a basis for the enforcement action?



           5   A      There would have been a basis insofar as



           6   there are waters from other parties, not strictly



           7   return flow from West Side.



           8   Q      Let's talk about paragraph 30 and 31 of



           9   Exhibit 2, so I'll give you a minute to look at them.



          10   A      (Witness reading.)



          11   Q      Did you review?



          12   A      Yes.



          13   Q      So I reviewed these paragraphs.  My



          14   understanding was that the enforcement action with



          15   respect to West Side's use of treated wastewater from



          16   the City of Tracy was taken because West Side had not



          17   obtained -- West Side or the City had not obtained an



          18   approval of the State Board under Water Code Section



          19   1211.  Is my understanding correct?



          20   A      Yes.



          21   Q      Why did the Prosecution Team believe that in



          22   this situation, approval from the Board under Water Code



          23   Section 1211 was required?



          24   A      Because there was either a change in place or



          25   purpose of use of treated wastewater in such a
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           1   manner as it would diminish instream flow.



           2   Q      So the first part of that answer was "there was



           3   either a change in place or purpose of use."  What was



           4   the change in place of use?



           5   A      Previously, the water had been discharged to



           6   Old River and the change was to use it in the West



           7   Side land.



           8   Q      What was the change in purpose of use?



           9   A      Previously, it was discharged water and the



          10   new purpose of use was the irrigation.



          11   Q      How much water was previously discharged by the



          12   City?



          13   A      I'd have to refresh my memory.



          14   Q      What would you need to look at to do that?



          15   A      Either -- probably the sales contract would



          16   do it.



          17   Q      It looks like in paragraph 14 it references an



          18   estimate of approximately 14 cubic feet per second.



          19   A      Thank you.  Yes.



          20   Q      Was that 14 cubic feet per second water that the



          21   Prosecution Team believes was available for



          22   appropriation in Old River?



          23   A      It is discharged to the wastewater.



          24   Q      Is it available for appropriation?



          25   A       It becomes part of the stream flow subject to
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           1   appropriation.



           2   Q      Was it included in the supply side of the water



           3   availability analysis this year?



           4   A      It was looked at when we look at specific



           5   streams, stream gauges, to see stream response and



           6   see what is going on in specific locations.



           7   Although, that wasn't part of the computer model.



           8   Q      Which stream gauge accounted for the 14 CFS from



           9   the City of Tracy?



          10   A      I'd have to look at a map to know that.



          11   Q      Okay.  So you said there were two reasons why



          12   the Section 1211 approval was required.  One was because



          13   of change in place of use or purpose of use, which as



          14   you've described.  The second was because there was a



          15   decrease instream flow?



          16   A      That is one of the issues relative to 1211,



          17   yes.



          18   Q      I'm looking at Section 1211 (a) and it says:



          19   "Prior to making any change in the point of discharge



          20   place of use, or purpose of use of treated wastewater,



          21   the owners of any wastewater treatment plant shall



          22   obtain approval of the Board for that change."



          23          And subsection (b) says:  "Subdivision (a) does



          24   not apply to changes in the discharge or use of treated



          25   wastewater that do not result in decreasing the flow in
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           1   any portion of the watercourse."



           2          Is that what you are referring to?



           3   A      Yes, it is.



           4   Q      So who made the analysis of whether or not this



           5   particular change resulted in a decrease in the flow of



           6   any portion of the watercourse?



           7   A      I looked at that issue.



           8   Q      And what was the portion of the watercourse that



           9   you evaluated?



          10   A      I looked at whether it would decrease flows



          11   downstream of the confluence of the intake canal and



          12   Old River.



          13   Q      Why did you pick that segment?



          14   A      I picked that segment because that appeared



          15   to be the most appropriate location to review.



          16   Q      Which way does water flow in Old River at the



          17   intake canal?



          18   A      At the intake canal itself?



          19   Q      Where the intake canal meets Old River, which



          20   way does the water in Old River flow?  Does it flow to



          21   the west or does it flow to the east?



          22   A      It flows away from the City of Tracy.



          23   Q      So --



          24   A      Yeah, I don't look at the map arrows but --



          25   Q      Do you understand that the water is flowing to







                                                                         90

�









           1   the west, like, out to the ocean or is it flowing to the



           2   east?



           3   A      It is flowing west.



           4   Q      To the west?



           5   A      (Witness nods.)



           6   Q      Is this area of Old River tidally-influenced?



           7   A      Yes it is.



           8   Q      So at different times of the way, does the water



           9   actually flow to the east because of that?



          10   A      It is my understanding that the water height



          11   may vary by up to four feet or thereabouts.



          12   Q      Do you know whether there is actually a change



          13   in the direction of flow?



          14   A      I do not know that.



          15   Q      That wasn't something that you looked at?



          16   A      Not supply.



          17   Q      How far downstream going west of the intake



          18   canal did you look at for the purposes of your analysis?



          19   A      Just immediately downstream of the



          20   confluence.



          21   Q      What distance is that, 1,000 feet, 2,000 feet --



          22   a different distance?



          23   A      I did not identify specific distance.  I just



          24   looked at that area to determine that there would be



          25   an impact in the stream flow.
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           1   Q      And what did you do to determine if there would



           2   be an impact in the stream flow in that area?



           3   A      I determined whether removal of treated



           4   wastewater would diminish the quantity of surface



           5   flow.



           6   Q      Did you perform a calculation?



           7   A      I did.  I looked at subtracting the amount of



           8   flow and made a determination that it would be minus



           9   that amount of flow.



          10   Q      Do you have a staff report that shows the



          11   calculation that you made?



          12   A      No.  I did not prepare any written work



          13   product on that.



          14   Q      So can you describe for us, then, what the math



          15   looked like?



          16   A      Certainly.  It looks like deduction of



          17   14 cubic feet per second that results in a reduction



          18   of instream flow.



          19   Q      What did you reduce it from?



          20   A      I just simply looked at if you had the supply



          21   and you reduced it by 14 CFS, would there be a



          22   change in flow.



          23   Q      Given the influence of the tide at this



          24   location, are you positive that there would be a



          25   decrease in flow of 14 CFS?
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           1   A      There will be at least portions of the day



           2   that there would be a change in the flow.



           3   Q      What portions?



           4   A      The times when the tidal influence is less



           5   significant.



           6   Q      What times are those?



           7   A      I'm not sure of the time of day when that



           8   would occur.  But I do know from reading the license



           9   inspection report, the expected differences in



          10   height of flow and that information was informative



          11   to me.



          12   Q      So when you say "height of flow," you mean the



          13   elevation of water in the channel?



          14   A      Yes.



          15   Q      Did you make a determination of whether the 14



          16   CFS had an impact on the elevation of water in the



          17   channel?



          18   A      I did not do that calculation.



          19   Q      Why not?



          20   A      I did not feel the need to do so.



          21   Q      Did you identify any water right holders located



          22   in what you've described as the downstream area that



          23   would be impacted by 14 CFS?



          24   A      Water Code 1211 does not require me to do so.



          25   Q      So you didn't do it because you didn't feel that
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           1   you were required to?



           2   A      The Water Code provision specifies when you



           3   need to require a change petition, and I simply



           4   looked at the Water Code provision.



           5   Q      Was there anything else that was done to support



           6   your decision that in this particular case, there was a



           7   Water Code Section 1211 approval required?



           8   A      Yes.  I looked at prior Board decisions,



           9   specifically the Thousand Oaks decision in A-29408



          10   and the associated wastewater change petition.



          11   Q      Can you give us that reference again?



          12   A      A-29408, and the associated wastewater change



          13   petition issued by the State Board in that matter.



          14   Q      You said Thousand Oaks?



          15   A      Thousand Oaks.



          16   Q      Can you give me an example of a situation where



          17   someone would be able to change the point of discharge



          18   or place of use of treated wastewater but would not need



          19   to get a 1211 approval?



          20   A      Not off the top of my mind.



          21   Q      Are you aware of any such situation?



          22   A      Yes.  Now that I think about it, yes.  It is



          23   an ocean outfall.



          24   Q      So that is the only situation you can think of?



          25   A      Ocean outfall and thereabouts.  I have seen
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           1   where it wasn't discharged to surface water subject



           2   to our permitting jurisdiction where decisions were



           3   -- that affected the decision.



           4   Q      Something other than ocean outfall?



           5   A      I've seen ones very close to the ocean with a



           6   similar finding that it wasn't discharging to water



           7   subject to the permitting jurisdiction.



           8   Q      Where was that?



           9   A      I no longer recall.



          10   Q      Was it somewhere in the Bay Area?



          11   A      I don't recall.  And the decision was always



          12   made whether the discharge was to water subject to a



          13   permitting jurisdiction, as to whether or not there



          14   would be a change in the flows, a diminution in



          15   surface stream flows -- or stream flow, I should



          16   say.



          17   Q      So you've talked about the fact that the Delta



          18   is tidally-influenced.  Where does the State Board



          19   understand the line to be for waters that are subject to



          20   its jurisdiction and waters that aren't?



          21          MR. JENKINS:  I'm going to object.  It is this



          22   combination of speculation and vagueness as to the State



          23   Board.  If you want her understanding, that is okay.



          24          MS. SPALETTA:  I'm only seeking her



          25   understanding.







                                                                         95

�









           1          MR. JENKINS:  Okay.



           2          MS. MORRIS:  Objection.  Calls for a legal



           3   conclusion.



           4   Q      BY MS. SPALETTA:  You can answer.



           5   A      If you don't mind repeating the question.



           6   Q       I'll ask the court reporter to read back the



           7   question.



           8          (Whereupon, the record was read.)



           9          THE WITNESS:  Surface water, surface streams and



          10   filtering streams that are known in different channels



          11   are under jurisdiction in permitting.



          12   Q      BY MS. SPALETTA:  So in the Delta where there is



          13   the influence of the tide, is there a place where the



          14   State Board, that you know of, has said "we no longer



          15   have jurisdiction over these waters" or do they extend



          16   their jurisdiction all the way out to the Pacific Ocean?



          17   A      I don't know the answer.



          18   Q      Do you know how I would find the answer to that?



          19   A      Probably have to review past Board decisions



          20   to see what they determined.



          21          MR. O'LAUGHLIN:  Is this a good place to stop?



          22          MS. SPALETTA:  This is probably a good place to



          23   stop.  Thank you.



          24          (Whereupon, a lunch recess was taken.)



          25                              (Whereupon, Exhibit 40 was
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           1                               marked for identification.)



           2   Q      BY MS. SPALETTA:  We are back after a lunch



           3   break, so we are going to continue with your deposition.



           4          First of all, while we were on the lunch break,



           5   I went ahead and marked our next exhibit in order,



           6   Exhibit 40, which was a map produced by the State Board



           7   pursuant to the Public Records Act request and in



           8   response to your deposition notice.



           9          Do you recognize this map?



          10   A      I do.



          11   Q      What is it?



          12   A      It is a map of the West Side Irrigation



          13   District and it depicts areas detached from the



          14   district.



          15   Q      Is this the map that you were referring to that



          16   you said you looked at as part of the license file?



          17   A      Yes.



          18   Q      So where on this map did you understand that the



          19   Bethany drain entered Old River?



          20   A      Old River is not shown on this map.



          21   Q      You don't see Old River on this map?



          22   A      No.  I see San Joaquin River.



          23   Q      Do you think that might be mislabeled?



          24   A      It is possible.  I didn't prepare the map.



          25   Q      Where do you see the Bethany drain discharging
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           1   on this map?



           2   A      It is hard to tell on this map because it has



           3   been shrunken down size-wise.



           4   Q      Are you still looking?



           5   A      No, it is hard to tell.  It has been shrunken



           6   down size-wise.  The drainage system is supposed to



           7   be denoted by two dash lines and a solid.  And it is



           8   hard to see that demarcation on this size of map.



           9   Q      I thought your prior testimony was that you'd



          10   looked at a map --



          11   A      Uh-huh.



          12   Q      -- in the West Side style that showed the



          13   Bethany drain discharging into Old River.  Just to



          14   confirm, the map we have marked as Exhibit 40, is that



          15   the map you were referring to?



          16   A      I looked at two different maps because there



          17   is another map in the file, too, that I also looked



          18   at.



          19   Q      So this is one of them, but then there was



          20   another one?



          21   A      Uh-huh.  Right.



          22          MS. SPALETTA:  I'm going to mark our next



          23   exhibit in order, Exhibit 41.



          24                         (Whereupon, Exhibit No. 41 was



          25                          marked for identification.)
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           1   Q      BY MS. SPALETTA:  Exhibit 41 is a two-page



           2   document that was also produced by the State Board in



           3   response to request of production.  Do you recognize



           4   this map and photos?



           5   A      Yes.



           6   Q      Is this the second map you were referring to?



           7   A      It is one of the maps.



           8   Q      Are there any other maps that you reviewed,



           9   other than the two we've marked here as Exhibit 40 and



          10   Exhibit 41?



          11   A      Yes, because there is the licensing map also.



          12   Q      You believe the licensing map is a different



          13   map.



          14   A      I'm not certain on that.  I don't see the



          15   date on this map to provide the confirming



          16   information on when it was from.  All of our



          17   licensed maps are signed and stamped by engineers.



          18   So I could confirm with that, but I don't see that



          19   on this map.



          20          MS. SPALETTA:  Ms. Mrowka has represented at



          21   her deposition today that she relied on the



          22   licensing map as part of her analysis for the



          23   enforcement proceeding.



          24          I'm asking counsel for the State Board if it



          25   would be possible to have a copy of the map she
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           1   relied on provided to the parties.



           2          MR. TAURIAINEN:  Yes, I believe so.  I don't



           3   know what the timing would be to get that.



           4          MS. SPALETTA:  Obviously, the sooner the better.



           5   Thank you.



           6          Let's go ahead and mark as our next exhibit in



           7   order a photograph that was produced by the State Board.



           8   It will be Exhibit 42.



           9                         (Whereupon, Exhibit No. 42 was



          10                          marked for identification.)



          11   Q      BY MS. SPALETTA:  Have you had a chance to look



          12   at Exhibit 42?



          13   A      Yes.



          14   Q      And do you recognize this document?



          15   A      I did not prepare this document but --



          16   Q      Have you seen it before?



          17   A      I believe so.



          18   Q      Is it something that you considered in preparing



          19   for the West Side enforcement action?



          20   A      I did not rely on this.



          21   Q      Do you understand the map that we have marked as



          22   Exhibit 42 to show the Bethany drain tailwater flowing



          23   into the Old River cut?



          24   A      I'm sorry.  I see that is depicted on here.



          25   Q      And do you understand the Old River cut to be
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           1   the same thing as the West Side intake channel?



           2   A      I believe it is.



           3   Q      So previously you testified that when the



           4   enforcement action was brought, it was your



           5   understanding that the Bethany drain emptied into Old



           6   River?



           7   A      (Witness nods.)



           8   Q      Did you review this document before you formed



           9   that understanding or after?



          10   A      I had based that statement on looking at maps



          11   rather than the photograph.



          12   Q      So those are the maps that we marked as



          13   Exhibits 40 and 41?



          14   A      And I believe a licensing map.



          15   Q      And the licensing map.  Okay.



          16   A      And I do want to note that both Exhibits 40



          17   and 41 do not state that that is "Old River."  It



          18   states the "San Joaquin River."



          19   Q      As you sit here today, do you know whether that



          20   is correct?



          21   A      I believe it should be Old River.  But when I



          22   did my reviews, it was based on what is on the map.



          23   Q      But your enforcement action doesn't say that the



          24   Bethany drain empties into the San Joaquin River, right?



          25   A      No, it does not.
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           1   Q      Is there anywhere that Old River is depicted on



           2   Exhibits 40 and 41?



           3   A      Not that I notice.



           4   Q      We previously looked at a staff report that John



           5   Collins had prepared related to the Bethany drain issue.



           6   Do you remember that?



           7   A      Yes.



           8   Q      Is there any similar staff report, or any staff



           9   report, prepared related to the Water Code Section 1211



          10   violation issued?



          11   A      There has been correspondence but not a



          12   report.



          13   Q      What correspondence has there been?



          14   A       My counsel has had correspondence with counsel



          15   for the City of Tracy.



          16   Q      Any other correspondence?



          17   A      I believe counsel may have had, but this



          18   would be speculating on who he talked to.  I can't



          19   really speculate.  Counsel may have talked to other



          20   parties regarding the issue but --



          21   Q      Other than reviewing that correspondence, what



          22   other research did you do to support the 1211 violation



          23   portion of the enforcement action?



          24   A      We had a private party that wrote to us --



          25   you were asking with regard to correspondence --
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           1   that indicated that there was a treated wastewater



           2   sale occurring.  So there was correspondence with



           3   the private party.



           4   Q      Is that Mr. Steven Nicolai?



           5   A      Yes.



           6   Q      Is Mr. Steven Nicolai a water user, diverter?



           7   A      I do not know if he is a diverter.  I know he



           8   is an attorney.



           9   Q      Did you utilize information that you obtained



          10   from Steven Nicolai to support the enforcement action?



          11   A      We contacted the City of Tracy to ascertain



          12   the facts.



          13   Q      Did you have a meeting with Michael Lanahan, the



          14   attorney for the City of Tracy?



          15   A      I did not personally.  I believe my counsel



          16   may have.



          17   Q      Did you have a meeting with anyone regarding the



          18   1211 violation issue?



          19   A      I met with Mr. Nicolai.



          20   Q      Anyone else?



          21   A      Not to my recollection.



          22   Q      What did you and Mr. Nicolai talk about?



          23   A      Mr. Nicolai primarily was interested in a



          24   sports stadium being constructed.



          25   Q      What did that have to do with the enforcement
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           1   action?



           2   A      Not much, but that was the gist of the



           3   conversation was for a sports stadium.  It is Chris



           4   Walker, I think, or something like that.



           5   Q      We are going to go back now, kind of step away



           6   from the enforcement action, and talk about a couple of



           7   other more general topics.



           8          When we started the deposition today, I'd marked



           9   the three deposition notices that were sent to you from



          10   the Delta Agency, West Side and Byron-Bethany.  Did you



          11   ever see those notices before?



          12          MR. JENKINS:  What exhibits?  I can't remember



          13   the numbers.



          14   Q      BY MS. SPALETTA:  Exhibits 34, 35, 36.



          15   A      Okay.



          16   Q      Have you seen them before?



          17   A      Yes.



          18   Q      Let's start with the first one, No. 34.  On the



          19   third page, there was a list of documents to be



          20   produced.  What did you do to gather these documents?



          21   A      What we did was we ascertained what was



          22   available on our website because we have posted many



          23   documents related to the water availability issue on



          24   our website.  We obtained the documents that we had



          25   that were written documents, such as notices that
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           1   there was water shortage.



           2   Q      What did you do specifically, not "we" but you.



           3   A      Me?



           4   Q      Yes.



           5   A      So I looked at this.  And I was working on my



           6   witness statement on Friday, and so I immediately



           7   told my lawyer what I had been working on that day



           8   and asked him to make it available.



           9   Q      Okay.  For Item No. 6 which is "all documents



          10   related to the threatened or actual injury to senior



          11   right holders which influenced the curtailment decisions



          12   in 2015," did you locate any documents on that topic?



          13   A      I believe that there may be documents related



          14   to that.  I noticed in the binder that you have the



          15   complaint filed by the State Water Contractors.



          16   Q      Are there any other documents that relate to



          17   that topic?



          18   A      However, the complaint did not influence our



          19   water availability modeling or findings or any of



          20   that nature.  Although I notice that you have that



          21   in this binder, it was not a document that we used



          22   for our work.



          23   Q      So did you actually identify senior right



          24   holders who were designed to be protected by the



          25   curtailment decisions?
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           1   A      We identified, based on water supply, how far



           2   the supply could reach in service to the seniority



           3   system of water rights.



           4   Q      Were the State and Federal Water Projects



           5   considered part of the senior water right holders that



           6   would be protected?



           7   A      The State and Federal Projects were curtailed



           8   when we curtailed the post-14 appropriative rights.



           9   Q      So the State and Federal Projects were not



          10   considered part of the senior water rights to be



          11   protected by the curtailment?



          12   A      They were considered in their priority date



          13   of order.  We also looked at whether there were any



          14   issues regarding area of origin.  However, we had



          15   curtailed the projects.  As a result of finding



          16   there wasn't enough water for them, that issue



          17   became moot.



          18   Q      The seventh category was documents related to



          19   the "threatened or actual injury to public trust



          20   resources which influenced the curtailment decisions in



          21   2015."



          22          Were you aware of any such documents?



          23   A      Curtailment in 2015 happened in several



          24   different venues.  We had our standard Term 91



          25   curtailment.  We had our watershed-type curtailment
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           1   that we have been discussing today.  Then we also



           2   had the fishery-type curtailment which occurred in



           3   watersheds outside the watershed that we are



           4   discussing today.



           5          And so we used public trust information for



           6   curtailment in Antelope Creek, Deer Creek and in



           7   Scott River.  The power right flow there is for



           8   public trust considerations.  But we did not use



           9   those in San Joaquin, the Delta and Sacramento basin



          10   general curtailment when we are talking about water



          11   right priority types of curtailment.



          12   Q      Okay.  So there were no documents, then, that



          13   were produced pursuant to category 7?



          14   A      No.



          15   Q      What did you do to prepare for your deposition



          16   today?



          17   A      I reviewed the water rights file from the



          18   website.



          19   Q      Anything else?



          20   A      I reviewed the deposition notice and I



          21   reviewed the hearing notice.



          22   Q      Are there any other documents that you looked



          23   at?



          24   A      I checked my list of all the resources I



          25   thought I might use in my witness statement, and we
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           1   provided those in response to the deposition notice.



           2   But I checked that on Friday and I haven't decided



           3   which of those materials I'm using because I haven't



           4   prepared the witness statement.



           5          MS. SPALETTA:  Just to clarify, Mr.



           6   Tauriainen, those are the documents that you sent us



           7   links to around 3:30 Sunday afternoon?



           8          MR. TAURIAINEN:  Correct.  One of the documents



           9   was attached.



          10   Q      BY MS. SPALETTA:  Okay.  Did you speak with



          11   anyone to prepare for your deposition, other than your



          12   counsel?



          13   A      Yes.



          14   Q      Who did you speak to?



          15   A      I spoke to John O'Hagan.



          16   Q      Anyone else?



          17   A      Yes.  I spoke to Brian Coats and Jeff



          18   Yeazell.



          19   Q      What did you talk to Mr. Coats about?



          20   A      I talked to Mr. Coats about the water



          21   availability analysis.



          22   Q      What specifically?



          23   A      I refreshed my memory a little bit on some of



          24   the work which we had done for water availability,



          25   the supply issue.  I wanted to make sure I was
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           1   refreshed on that.



           2   Q      And what did you talk to Mr. Yeazell about?



           3   A      Generally, about that he felt that -- well,



           4   generally about his spreadsheets.



           5   Q      And what did he say?



           6   A      He indicated that, you know, we talked a



           7   little bit about pivot tables.  So that is what we



           8   discussed.



           9   Q      What was the content of the discussion?



          10   A      The content was a little bit of a refresher



          11   about what some of the spreadsheets were.



          12   Q      Had you ever looked at the spreadsheets before?



          13   A      No.  I looked over his shoulder at them once



          14   or twice.  They are quite extensive and we never



          15   went through all the tabs.



          16   Q      If we pulled one up here today, would you know



          17   how to work it?



          18   A      Oh heavens, no.



          19   Q      What did you talk to Mr. O'Hagan about?



          20   A      I talked to Mr. O'Hagan about -- because I



          21   had not done a deposition before, what happens at a



          22   deposition.



          23   Q      And what did he tell you?



          24   A      Generally, you know, just to expect, you



          25   know, questions.  And to go ahead and answer them,
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           1   you know, to be honest, truthful.



           2   Q      Going okay so far?



           3   A      Yeah.  It is going okay so far.



           4   Q      You are doing fine.



           5          Going back to those spreadsheets, I understand



           6   that the spreadsheets -- different versions of them --



           7   were actually posted to the State Board website.



           8   A      Yes.



           9   Q      Did you do that or did someone else do that?



          10   A      No.  Jeff prepares that type of work, Jeff



          11   Yeazell.



          12   Q      Who is in charge of actually selecting which



          13   spreadsheet would get posted to the website at different



          14   periods of time?



          15   A      It would be Jeff and Brian because Brian does



          16   the posting order.  He asks -- he says where on the



          17   website the posting needs to occur because we have



          18   to inform the people that are our web masters where



          19   we want the document posted.



          20   Q      What is a "posting order"?



          21   A      It is a form to fill out.  "Please post this



          22   document at this location on the website."



          23   Q      So we have a drive that has all of the documents



          24   that were produced by the State Board including a bunch



          25   of these spreadsheets, different versions.  Do you know
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           1   how I would tell which ones of those spreadsheets were



           2   posted to the web at different periods of time?



           3   A      Not offhand.  Because insofar -- you know,



           4   where documents remain on the web, it is easy to



           5   tell.  If a document was superseded by another copy



           6   or another version at a later date, then I don't



           7   know.



           8   Q      Would we have to go back to the posting orders



           9   to make that determination?



          10   A      The posting request always contains the



          11   document you want posted with it.  I just don't know



          12   their retention policy because it is not -- it is



          13   simply a request to put materials on the web.



          14   Q      Did you have any input as to which spreadsheets



          15   would get posted when?



          16   A      When we decided to post spreadsheets, we



          17   always post the most current version.



          18   Q      But other than that, the decision was left up to



          19   someone else?



          20   A      You know, I would ask that we post materials.



          21   That is what we do.  We post materials.



          22   Q      Did you ask Brian Coats to post specific



          23   versions of this spreadsheet during 2015?



          24   A      The spreadsheet -- it is my understanding



          25   that at any one time, there is one version because
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           1   all modifications are incorporated into that



           2   version.



           3   Q      When was it first posted to the website?



           4   A      I don't know that date.



           5   Q      How would I find that out?



           6   A      You would have to -- I don't know other, than



           7   asking staff, and I'm not sure they would recall.



           8   But I'd have to ask staff when we first posted to



           9   the website.



          10   Q      Is there someone at the State Board who



          11   maintains an archive of what the website looks like at a



          12   certain point in time?



          13   A      I'm not aware of that.



          14   Q      One of the things that we've talked about in



          15   these depositions is the fact that some of the demand,



          16   in the demand side of the supply-planned analysis, was



          17   demand associated with entities such as the Exchange



          18   Contractors or the Sacramento River Settlement



          19   Contractors.  Are you familiar with that?



          20   A      Yes.



          21   Q      And the Exchange Contractors, for example,



          22   received some stored water during 2015.  Are you



          23   familiar with that?



          24   A      Yes, I am.



          25   Q      What discussions were there, between you and
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           1   other people at the State Board, about how to treat that



           2   fact for purposes of the supply and demand analysis?



           3   A      Can you repeat, please?



           4          MS. SPALETTA:  I'll have the court reporter



           5   repeat that.



           6          (Whereupon, the record was read.)



           7          THE WITNESS:  My discussions weren't as



           8   broad-reaching as talking to State Board.  I talked to



           9   my supervisor, John O'Hagan, regarding how to address



          10   issues on the modeling.



          11   Q      BY MS. SPALETTA:  So what discussions did you



          12   and Mr. O'Hagan have regarding that topic?



          13   A      We had discussions because I was aware that



          14   the Exchange Contractors were receiving water



          15   instream in the San Joaquin system to satisfy their



          16   demand this year.



          17          And so we discussed the change in their



          18   delivery methodology for this year.  And we had



          19   discussions with respect to the fact that Exchange



          20   Contractors claim both riparian and pre-1914 rights.



          21   Q      You said you had discussions regarding the



          22   change in the delivery methodology?



          23   A      Right.



          24   Q      Whose delivery methodology?



          25   A      Exchange Contractors for their CVP contract
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           1   water.



           2   Q      What was the change?



           3   A      They used instream conveyance on the San



           4   Joaquin.



           5   Q      As opposed to --



           6   A      That is not their normal delivery point.



           7   Q      What is their normal delivery point?



           8   A      Delta-Mendota Canal.



           9   Q      Didn't they actually receive stored water



          10   through both points of delivery in 2015?



          11   A      My understanding is their primary was San



          12   Joaquin instream conveyance.



          13   Q      As a result of these discussions you had with



          14   Mr. O'Hagan, how was the supply and demand model changed



          15   to reflect those conditions?



          16   A      The model was changed insofar as the Exchange



          17   Contractors relied upon riparian right when pre-1914



          18   was not available -- when supply under pre-1914 was



          19   not available.



          20   Q      Was the demand that was met by stored water



          21   accounted for in the supply and demand model?



          22   A      The supply and demand model is for the full



          23   natural flow conditions.  It does not account for



          24   reservoir operations, other than as that affects



          25   full natural flow calculations.
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           1   Q      So I believe that the Exchange Contractors'



           2   riparian demands were somewhere around 800,000



           3   acre-feet.  Does that sound correct to you?



           4   A      I don't know offhand.



           5   Q      To the extent that those demands were met with



           6   stored water, as opposed to natural flow, were there any



           7   adjustments made to that demand number in the supply and



           8   demand analysis?



           9   A      For statement holders, we had issued an



          10   Informational Order that asked them to tell us how



          11   they intended to operate this year on a



          12   month-by-month basis.  And we used the information



          13   provided in response to the Informational Order to



          14   adjust our modeling.



          15   Q      So what did the Exchange Contractors tell you in



          16   response to the Information Order about how much they



          17   expected to receive of stored water versus how much they



          18   expected to take under their riparian and pre-1914



          19   rights?



          20   A      I don't have the specifics in front of me.



          21   Q      As you sit here today, do you know whether or



          22   not the supply and demand model was adjusted to account



          23   for how much stored water the Exchange Contractors



          24   actually received during 2015?



          25   A      So, on the demand side of the picture, it
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           1   considers water rights -- either pre-1914, post 1914



           2   or riparian.  It doesn't consider contracts.



           3   Q      So if a water right was met through a contract,



           4   I'm gathering that the demand was not adjusted to



           5   reflect that?



           6   A      We asked that question in part to provide



           7   that information under the Informational Order.  So



           8   we were aware of when parties had shifted demand to



           9   somebody else's water right by using a contract



          10   because that would be a demand still.  There would



          11   be a demand under the servicing party's water right.



          12   Q      So unless the Exchange Contractors told you that



          13   on the Information Order, it would not have otherwise



          14   been included.  Is that what your testimony is?



          15   A      My testimony is that insofar as contractual



          16   service is a demand under the servicing party's



          17   water right, it is considered in the model.



          18   Q      In your binder you have in front of you, we'd



          19   marked the notices of intent to appear that were filed



          20   by the Prosecution Team in each pending action.



          21   Exhibit 3 is the Notice of Intent to Appear in the West



          22   Side matter.  Exhibit 4 is the Notice of Intent to



          23   Appear in the Byron-Bethany matter.



          24          For the West Side matter, I see that you are



          25   designated to testify regarding key issues 1 and 2.  Do
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           1   you see that?



           2   A      Uh-huh.



           3   Q      But you are not designated to testify regarding



           4   the water availability determination.  Is it your



           5   understanding that you will not be providing testimony



           6   on the water availability facility determination for



           7   purposes of West Side?



           8   A      I have not yet prepared my witness statement.



           9   Q      So at this point, you don't know?



          10   A      I'm uncertain as yet.



          11   Q      What do you understand key issue No. 1 to



          12   involve?



          13   A      Do you know which type of notice this is



          14   under?



          15   Q      The hearing notice has not been marked.  So they



          16   are designated as 1 and 2 in the hearing notice?



          17   A      Uh-huh.



          18   Q      And then for Exhibit 4, you are designated to



          19   testify on three topics:  The water availability



          20   determination and key issues 1 and 2.  Do you see that?



          21   A      Uh-huh -- yes.



          22   Q      So do you understand that you will be testifying



          23   regarding water availability for Byron-Bethany?



          24   A      I have not finished preparing my witness



          25   statement, so I don't know yet.
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           1          MS. SPALETTA:  I don't think I have any other



           2   questions at this time.  I'm going to turn it over to



           3   Mr. Kelly, unless you need to take a break.



           4          THE WITNESS:  I'm fine.



           5                  EXAMINATION BY MR. KELLY



           6   Q      BY MR. KELLY:  Ms. Mrowka, good afternoon.  I'm



           7   Dan Kelly.  I represent the Byron-Bethany Irrigation



           8   District in both of the pending enforcement actions.



           9          I have some general questions for you, some



          10   specific questions, and then I'm going to follow a



          11   timeline.  So if I jump around a little bit and it



          12   doesn't make any sense, that is because it might not



          13   make any sense to you, but we'll have to go through it.



          14          A couple of questions for you about water



          15   availability.  Did you make any decisions with respect



          16   to how water availability determinations were made in



          17   2015?



          18   A      Yes.



          19   Q      What were those?



          20   A      I made decisions with respect to issues such



          21   as return flow and adding in a return flow element



          22   to the model.  That is an example.



          23   Q      Okay.  So what did you decide about adding in



          24   return flows into the model?



          25   A      That since we were able to locate a published
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           1   item that indicated how much return flow should be



           2   adding to the Delta portion of the model, that we



           3   should do so.



           4   Q      So you said the "Delta portion of the model."



           5   So did you make a decision with respect to return flows



           6   in the Delta being included in the model?



           7   A      Yes.  I assisted with that, yes.



           8   Q      And what was that decision, specifically?



           9   A      To include them.



          10   Q      To include what?



          11   A      I believe the factor was 40 percent.



          12   Q      Did you make decision to include return flows



          13   from anything else?  Now, we are talking about the



          14   supply side of the model when you say to add in



          15   40 percent.  Was that a modification to the supply side?



          16   A      I believe that's detailed in the action



          17   items.  I believe that only -- I have to refresh my



          18   memory on that, which side of the model.



          19   Q      What would you need to do to refresh your



          20   memory?



          21   A      I need to look at the statements regarding



          22   the actions.



          23   Q      You need to look at the enforcement actions



          24   themselves?



          25   A      Yes.
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           1   Q      Feel free to go ahead and do that.  I think the



           2   BBID is marked as Exhibit 14 and the West Side should be



           3   Exhibit No. 2.



           4   A      Okay.



           5   Q      And just let me know when you've refreshed your



           6   recollection.



           7   A      Thank you.  (Witness reading.)



           8          I don't see it offhand in the BBID item.



           9   Q      How about the West Side Irrigation District?



          10   A      And which exhibit number is that?



          11   Q      That should be Exhibit No. 2, I believe.



          12   A      (Witness reading.)  I'm not seeing it noted



          13   there, but we did make the adjustments to the model.



          14   Q       I'd like to mark this next in order.  And Ms.



          15   Mrowka, this may actually reflect that addition.



          16           Let's go ahead and mark this.



          17                         (Whereupon, Exhibit No. 43 was



          18                          marked for identification.)



          19   Q      BY MR. KELLY:  Ms. Mrowka, have you seen this



          20   before?



          21   A       Yes, I have.



          22   Q      On the right-hand side, there are just some text



          23   there.  In the second to the last paragraph, the last



          24   sentence in that, is that what you are talking about,



          25   the 40 percent?
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           1   A      Uh-huh.  Yes.



           2   Q      It says, "For the Delta contribution, an assumed



           3   40 percent of riparian and pre-1914 was used as return



           4   flow."



           5   A      Yes, it is.



           6   Q      That was a decision that you made to include



           7   that in the supply side of the model?



           8   A      It is in the model.  I don't know if the



           9   model, you know, which variable factor he put it on



          10   the spreadsheet because I did not see which way he



          11   entered it; but it is considered as a portion of the



          12   flows that are available for diverters.



          13   Q      Okay.  And you said that you've seen this



          14   exhibit before.  What is the purpose of this chart, if



          15   you know, Exhibit 43?



          16   A      It's to provide the public with information



          17   regarding what we were seeing in terms of the water



          18   supply situation.



          19   Q      And what does it show?



          20   A      It shows a water supply situation in which



          21   there is insufficient water available to serve all



          22   demands.



          23   Q      Can you show me what line or part of this chart



          24   shows the water supply portion of the determination?



          25   A      The demand portion, such as where the blocks
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           1   they post-1914 demand -- I'm sorry.  That is the



           2   demand portion.  The water supply is the lines that



           3   are there.  So what we have is the full natural flow



           4   forecast lines that are on the bottom portion of the



           5   graphic.



           6   Q      Would those be the dashed pink and dashed



           7   dark-green lines?



           8   A      Dashed pink and dashed some color.  I don't



           9   know if it is gray --



          10   Q      "Some color" is a good way to describe that.



          11   A      I just don't know.



          12   Q      I struggle with these, Ms. Mrowka, because I'm



          13   actually color blind.



          14   A       Oh, ok



          15   Q       So when I see these, I take guesses and I wait



          16   for the witness to correct me.  So I'll just say that it



          17   is the dashed line that is marked "adjusted 99 percent



          18   FNF forecast"?



          19   A      Yes.



          20   Q      Probably it is more accurate than me saying it



          21   is dark green because it is apparently purple.



          22          So are there any other lines that would indicate



          23   water supply on this chart, on Exhibit 43?



          24   A      Prior to that, there is the daily full



          25   natural flow line that is shown in blue.  So it is a
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           1   backward look to show what the water supply



           2   situation actually was.  And then after the backward



           3   look, there is a projection forward regarding the



           4   estimated or the forecast water supply situation.



           5   Q      And is it your understanding that full natural



           6   flow captures the entire picture of water supply in the



           7   basin?



           8   A      I believe I previously stated that there are



           9   some other factors especially, such as this return



          10   flow issue we just discussed.



          11   Q      Return flow.  So return flows are not included



          12   in full natural flow or are they included?



          13   A      The water originally -- no.  That's on the



          14   demand -- hang on a minute.  I was tongue-twisted



          15   there for a second.



          16          So the full natural flow water supply does



          17   not take into account the return flow because it has



          18   been -- this is the return from other users.  So it



          19   has been used once and it is back in the stream



          20   system.  It is not part of the full natural flow.



          21   Q      So on the San Joaquin side, do you know if



          22   Millerton/Friant is on the San Joaquin side of the



          23   valley?



          24   A      It is.



          25   Q      It is.  And is water stored in Millerton Lake?
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           1   A      Yes.



           2   Q      Who stores water there?



           3   A      Bureau of Reclamation.



           4   Q      So if the Bureau of Reclamation releases water



           5   from Friant for any of its purposes, and water is used



           6   and then returned to the San Joaquin River, are those



           7   return flows included in full natural flow?



           8   A      We added return flow in the Delta portion of



           9   the stream system.



          10   Q      Now when you say you added return flow in the



          11   Delta, did you add return flows from the use of full



          12   natural flow component or did you add return flows from



          13   all uses of water from any source, if you know?



          14   A      We assumed a 40-percent factor of riparian



          15   and pre-14 demand was used as return flow.



          16   Q      So from any source, it didn't have to be from



          17   full natural flow?



          18   A      For the Delta portion only.



          19   Q      Why for the Delta portion only?



          20   A      Because that is the only place where we had



          21   published information to tell us what was the actual



          22   figure.



          23   Q      And if there are water users in the watershed



          24   pumping groundwater and then discharging the return



          25   flows from groundwater into the stream systems, is that
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           1   included in full natural flow?



           2   A      Not percolating groundwater.



           3   Q      If there are municipalities that have wastewater



           4   treatment plants and those treatment plans are



           5   discharging water somewhere in the watershed, are those



           6   discharges included in the full natural flow figures?



           7   A      No.



           8   Q      On Exhibit 43 both the lookback, which I'm



           9   calling the daily full natural flow, the blue line, and



          10   the projection lines, the 90-percent forecasted and the



          11   99-percent forecast, appear to be almost exclusively



          12   below the post-14 demands since March the first of 2015.



          13           Is that accurate?



          14   A      Yes.



          15   Q      And --



          16   A      Oh, 2015.  You said 2014.



          17   Q      2015.  I'm sorry.  Is that accurate?



          18   A      Yes.



          19   Q      And so was this chart used for curtailment



          20   decisions?



          21   A      It reflects all of our modeling that formed



          22   the basis for curtailment decisions.



          23   Q      And so if we look at March 1st, am I correct in



          24   saying that this chart shows that on March 1st, there



          25   was insufficient water to meet any post-1914 demand?
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           1   A      Yes.



           2   Q      And on March 1st if any post-1914 water right



           3   holder, if anyone was diverting water under the



           4   post-1914 right, would they have been violating the



           5   Water Code Section 1052 because there was insufficient



           6   water to meet their water right?



           7   A      Yes.



           8   Q      So the same can be said to be true on April 1st.



           9   As a matter of fact, for the entire month of April, if



          10   any post-1914 water right holder diverted water in the



          11   month of April, were they violating the Water Code's



          12   prohibition on the unauthorized diversion use of water?



          13   A      Yes.



          14   Q      And if I showed you a graph on the Sacramento



          15   River that showed the same thing, and if I plotted on



          16   that demand chart where the California Department of



          17   Water Resources was, if that full natural flow is below



          18   the line for DWR's priority, would DWR have been



          19   violating the Water Code's prohibition on the



          20   unauthorized use and provision of water?



          21          MS. MORRIS:  Objection.  Incomplete



          22   hypothetical.  Assumes facts not in evidence.



          23   Q      BY MR. KELLY:  You can answer.



          24   A      On any specific date, if there is not water



          25   under your priority of right, then diversions are
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           1   unauthorized.



           2   Q      So how come you didn't bring an enforcement



           3   action against DWR for the unlawful diversion and use of



           4   water?



           5   A      We had not investigated the issue with



           6   respect to the DWR.



           7   Q      On the San Joaquin River, why did you not bring



           8   an enforcement action against the United States Bureau



           9   of Reclamation for unlawful diversion of storage in



          10   rivers and lakes?



          11   A      I am not allowed to disclose enforcement



          12   actions until such time as they are in the public



          13   venue.



          14   Q      Have you had any discussions with anybody --



          15   A      We have conducted investigation on USBR at



          16   Friant.



          17   Q      How about the Department of Water Resources at



          18   Oroville?



          19   A      I'm uncertain if that report has been



          20   completed or not.



          21   Q      You testified a little bit earlier about



          22   commingling water.  And this is in the context of the



          23   West Side Irrigation District Draft CDO.  I believe I



          24   understood your testimony.  I'm going to try to



          25   summarize it and I want you to tell me if it is correct
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           1   or incorrect.



           2          You testified that West Side could not recapture



           3   the discharges from the Bethany drain into what I'll



           4   call the cut because they couldn't take advantage of



           5   improved water quality because the discharge water was a



           6   poorer quality, and they couldn't prove they were only



           7   taking that poor-quality water out of the cut.  They had



           8   to be taking some Old River water.



           9          Is that a correct general summary of what your



          10   testimony was?



          11   A      No.  My testimony was that there are multiple



          12   sources of water at that location.



          13   Q      And are sources of water important when it comes



          14   to your ability to take water under your water right?



          15   A      They can be.



          16   Q      How can they be?



          17          MS. MORRIS:  Objection.  Calls for a legal



          18   opinion.



          19   Q      BY MR. KELLY:  You can answer.



          20          MR. JENKINS:  You can answer.



          21          THE WITNESS:  Okay.  I was just waiting for



          22   somebody to tell me.



          23   Q      BY MR. KELLY:  The rule is that the only time



          24   that you don't answer a question is if your attorney



          25   instructs you not to answer.  Unless your attorney
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           1   instructs you not to answer, you can answer the



           2   question.



           3   A      Okay.  And if you'd repeat the question then.



           4           MR. KELLY:  Would you please read back the



           5   question?



           6          (Whereupon, the record was read.)



           7          THE WITNESS:  Well, they can be because



           8   depending on the source of water, the seniority goes to



           9   your water right which may indeed specify a particular



          10   source.  So it can matter.



          11   Q      BY MR. KELLY:  And so is it your testimony that



          12   West Side couldn't pick up the same quantity of



          13   discharge water out of the cut because the cut included



          14   water other than the discharge water?



          15   A      My testimony was that there is an issue with



          16   respect to the fact that there are multiple parties



          17   contributing water to the cut, and that there is the



          18   issue of where the district boundaries are and the



          19   control of the district's portion of that water that



          20   is generated as their own return flow.



          21   Q      So if West Side discharges eight CFS into the



          22   cut and pulls out seven CSF from the cut, is there



          23   anything wrong with that?



          24   A      It depends on whether they've maintained



          25   control of the water.
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           1   Q      But it has nothing to do with the source of the



           2   water in the cut, right?



           3   A      I did not say that.



           4   Q      Well, does it have anything to do with the



           5   source of the water in the cut?



           6   A      I am testifying that insofar as it is their



           7   own return flow, it is an issue whether they



           8   maintain control over their return flow.



           9   Q      Do you know what is required to maintain control



          10   of your own return flows?



          11          MS. MORRIS:  Objection.  Calls for a legal



          12   opinion.



          13          THE WITNESS:  Yes.  The water needs to be taken



          14   back under control -- never have left your boundaries



          15   and taken back under control within your boundaries.



          16   Q      BY MR. KELLY:  So it is your testimony or your



          17   understanding that Water Code 7075 wouldn't allow you to



          18   move that water, the natural watercourse, and pick it up



          19   somewhere else later and reuse it?



          20   A      I'm testifying with respect to only this



          21   situation.



          22   Q      Right.  And I want to understand.  You just



          23   testified that if it leaves your boundary, you've lost



          24   control of it.  What I'm asking you is Water Code 7075,



          25   which Ms. Spaletta read to you earlier, allows a water
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           1   right holder to discharge water, comingle it and then



           2   reclaim it.



           3          Are you saying that Water Code 7075 would have



           4   no application to West Side's discharge and recapture of



           5   water?



           6   A      I'm making no statement with regards to that



           7   Water Code section.



           8   Q      What is your understanding of the source of



           9   water that one diverts from a watercourse?  Is that



          10   important?



          11   A      It can be.



          12   Q      And is it your testimony or is it your



          13   understanding that parties would need to track molecules



          14   to prove that the water they were diverting was from the



          15   source they were entitled to take it from?



          16          MS. MORRIS:  Objection.  Calls for legal



          17   opinion.



          18          THE WITNESS:  Would you please repeat the



          19   question?



          20   Q      BY MR. KELLY:  Let's say if West Side Irrigation



          21   District had a water right to take water from Old River



          22   and it was diverting from Old River, but Old River only



          23   had 30 percent water that would naturally be in Old



          24   River and the other 70 percent was contributions from



          25   other sources that were not Old River sources.
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           1          Would West Side only be entitled to the



           2   30 percent that was naturally in Old River?



           3   A      A lot of that is going to be based on the



           4   actual factual evaluation.  It depends if parties



           5   are moving water from storage down to a downstream



           6   customer and using instream conveyance but are



           7   maintaining their control.  It depends if they are



           8   having an instream flow dedication under Water



           9   Rights Section 2707.  It is an individual factual



          10   determination.



          11   Q      So how would West Side's transmission of its



          12   water under 7075 differ from anyone else who used a



          13   natural watercourse to transport water?  I'm asking that



          14   because you just used that as an example.  You said if



          15   somebody else was moving water that they hadn't let



          16   control go of, and they were moving water.  How does



          17   West Side differ from any other water user that utilizes



          18   Water Code Section 7075?



          19   A      Because they are receiving water from other



          20   persons or entities.



          21   Q      Couldn't they be conveying their own water?



          22   A      I'm not going to speculate.  I'm not aware of



          23   any measurement of how much of their own discharge



          24   there was in 2015.



          25   Q      When the State Water Board -- let me backup.
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           1          Who made the ultimate call on whether or not to



           2   impose water right curtailments?



           3   A      Tom Howard.



           4   Q      And who made the ultimate call on how water



           5   availability would be determined in 2015?



           6   A      The methodology was determined in 2014 and



           7   enhanced and modified based on stakeholder outreach



           8   in 2015.  I do not know who decided on the



           9   methodology in 2014.  It predated me.



          10   Q      It predated you --



          11   A      -- in this function.



          12   Q      You mean it predated you in your current



          13   position with the State Water Board?



          14   A      That is correct.



          15   Q      So prior to the 2015 curtailments, what position



          16   were you in at the State Water Board?



          17   A      I was a senior in one of the permitting



          18   units.



          19   Q      And the permitting unit last year was not



          20   involved at all in water availability or curtailments?



          21   A      I volunteered one staff person to help out



          22   and saw him at the end of the inspection season.



          23   Q      This year was there any discussion -- okay.



          24   Let's backup.



          25          Mr. Coats testified that water right
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           1   curtailments were based solely on inflow; that when full



           2   natural flow dropped below demand, that justified a



           3   water right curtailment.  Is that your understanding as



           4   well as how curtailments worked this year?



           5   A      With the caveat that we did add in the return



           6   flows in the Delta.



           7   Q      Okay.  Anything else?



           8   A      No.



           9   Q      What is your understanding of the water supply



          10   in the California Delta?  Is it fresh?  Is it naturally



          11   salty?  What condition would it be in, do you know?



          12          MS. MORRIS:  Objection.  Vague and ambiguous as



          13   to "California Delta."



          14          MR. JENKINS:  What part of the Delta?



          15   Q      BY MR. KELLY:  Do you know what the California



          16   Delta is?



          17   A      I know what the Legal Delta is.



          18   Q      You know what the Legal Delta is.  What is the



          19   Legal Delta?



          20   A      Well, it is defined in the Water Code.



          21   Q      And is it a geographic area?



          22   A      It is shown on a map.  We have it on our



          23   eWRIMS electronic database mapping layer.



          24   Q      Do you have any idea what the rough geographical



          25   boundaries are of the California Delta?







                                                                         134

�









           1   A      Just roughly.  I'd have to look at a map to



           2   refresh if I wanted to know about specifics on that



           3   issue.



           4   Q      Do you know how far downstream -- when I say



           5   "downstream," I mean towards the ocean -- do you know



           6   how far downstream the California Delta extends?



           7   A      Roughly.



           8   Q      Roughly how far does it extend?



           9   A      You mean in miles or what do you mean?



          10   Q      Geography.  You know, does it extend past



          11   Antioch or Pittsburg?  Does it stop at Rio Vista?  Does



          12   it go to the Carquinez Strait?  Do you have any idea how



          13   far the Legal Delta goes?



          14   A      I have a mental picture.



          15   Q      Can you describe -- do you know where Pittsburg



          16   is?



          17   A      Roughly.



          18   Q      Do you know if the Delta extends to Pittsburg?



          19   A      I would have to look at a map to refresh my



          20   memory.



          21   Q      Do you know if Byron-Bethany Irrigation District



          22   diversion districts are within the Legal Delta?



          23   A      I believe they are.



          24   Q      Do you know whether the West Side Irrigation



          25   District's diversion facilities are within the Legal
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           1   Delta?



           2   A      I would have to check and see.



           3   Q      Let's talk about BBID's diversion facilities.



           4   Do you know if in a pre-project condition -- when I say



           5   "pre-project," what do you understand "pre-project" to



           6   mean?



           7   A      Prior to the Central Valley Project and State



           8   Water Project.



           9   Q      In a pre-project condition, do you know what the



          10   water quality in the Delta would be like in the month of



          11   February on any given year type?



          12   A      I know roughly.  I can't say what total



          13   dissolved salt is, I mean --



          14   Q      So roughly what would it be like?



          15   A      Prevailing conditions in the tributary



          16   streams.  It would be similar to the prevailing



          17   conditions in the tributary streams.



          18   Q      Which would be, is that generally fresh?  Is it



          19   salty?  Is it --



          20   A      In February, generally fresh.



          21   Q      How about March, if you know?



          22   A      I don't generally look at water quality in



          23   the Delta.  Other than the Term 91 curtailments, my



          24   shop does do those.



          25   Q      So do you know what sources contribute water to
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           1   the Delta?



           2   A      Generally, yes.



           3   Q      Why don't you tell me what your general



           4   understanding is.



           5   A      The San Joaquin and Sacramento River systems.



           6   Q      How about east-side streams?  Do you know what



           7   any of those east-side streams are?



           8   A      Are you referring to the ones that flow



           9   through Lake Berryessa?



          10   Q      The Mokelumne, does that contribute?



          11   A      The Mokelumne, yes.



          12   Q      Any other rivers on the east side of the valley



          13   contribute to the Delta?



          14   A      I always think of it as the larger San



          15   Joaquin and Sacramento River basins but certainly



          16   Merced and other rivers refer to those basins.



          17   Q      The Cosumnes River?



          18   A      Yes.



          19   Q      When full natural flow drops at the -- do you



          20   know where the full natural flow stations are?



          21   A      I've seen them on the maps.



          22   Q      Where have you seen them?  Roughly where are



          23   they?



          24   A      They roughly coincide with the Rim



          25   Reservoirs.
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           1   Q      They are in the Sierras?



           2   A      Generally.  I don't know if the San Joaquin



           3   side is considered Sierras or not but --



           4   Q      And so when full natural flow drops at the full



           5   natural flow stations where those calculation points



           6   are, if they dropped to zero, would there still be water



           7   in the Delta, if you know?



           8   A      I haven't looked at that circumstance.  This



           9   year, there was flow more so on the Sacramento side



          10   than the San Joaquin side, so we didn't see that



          11   occur with zero everywhere.



          12   Q      And I don't mean flow.  Would there be water



          13   present in the Delta if full natural flow dropped to



          14   zero, if you know?



          15   A      Below Mossdale I would expect, in all



          16   likelihood, there would be some flow.  I can't say



          17   as to how much.



          18   Q      Again, I'm not asking if there would be flow.



          19   I'm asking if there would be water present.



          20   A      I would presume so.



          21   Q      And would you presume so because it is tidally



          22   influenced or would you presume so for a different



          23   reason?



          24   A      I would presume so because reading the West



          25   Side Irrigation District's license report, they
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           1   indicated that the tidal influence was approximately



           2   four feet.



           3   Q      And so when the curtailments issued in the



           4   Sacramento River basin and the Delta, did pre-14



           5   curtailments issue in the Sacramento River watershed and



           6   Delta on the same day?



           7   A      On the Delta, yes.



           8   Q      And that was the 1914 to 1903 curtailment; is



           9   that correct?



          10   A      Correct.



          11   Q      And so is it the Prosecution Team's position,



          12   then, that on June the 12th water became unavailable,



          13   let's say, in the City of Redding on the Sacramento



          14   River the same day it became unavailable at BBID's point



          15   of diversion?



          16   A      Our water supply models are global watershed



          17   models.



          18   Q      Is it the Prosecution Team's position that water



          19   became unavailable at the City of Redding the same day



          20   it became unavailable at BBID's point of diversion in



          21   the Delta?



          22   A      Insofar as full natural flows that are



          23   conveyed down the stream channels are concerned,



          24   yes.



          25   Q      So did the State Water Board do anything to
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           1   determine whether there was actually water available at



           2   BBID's point of diversion as of June 12th?



           3   A      Yes.  We ran our water supply models.



           4   Q      Did the water supply model look at BBID's point



           5   of diversion?



           6   A      The water supply model looked at the



           7   available supply insofar as supply and demand



           8   concerns are met.



           9   Q      Only on a watershed-wide basis, correct?



          10   A      That is correct.



          11   Q      Did you do any analysis -- did the State Water



          12   Board do any analysis with respect to the availability



          13   of water at BBID's point of diversion?



          14   A      Insofar as BBID was one of the parties we



          15   considered in the model, we did do so.



          16   Q      Do you know where the Sacramento County Regional



          17   Sanitation District facilities are?



          18   A      Roughly.



          19   Q      Where roughly are they?  Are they in the Legal



          20   Delta, do you know?



          21   A      Yes, I believe so.



          22   Q      Do you have any idea how much water they



          23   discharge on a daily basis?



          24   A      Not myself, no.



          25   Q      Were those discharges included in the water
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           1   supply side of your analysis?



           2   A      No, they were not.



           3   Q      How about the City of Stockton's discharge?



           4   Were those discharges included in the water supply side



           5   of the water availability analysis?



           6   A      Yes.  Stockton holds a water right permit to



           7   pull water from the stream in like amounts to their



           8   wastewater discharge.



           9   Q      Do you know whether the City of Stockton



          10   actually diverts the same amount of discharges?



          11   A      I don't know what they chose to do this year.



          12   I know they are authorized to.



          13   Q      When you say you don't know what they chose to



          14   do this year, didn't they respond to a request from the



          15   State Water Board to tell you what they intended to do?



          16   A      Our counsel has advised that Stockton --



          17   their source is solely their wastewater discharge,



          18   and they are not subject to their curtailment that



          19   you would normally see on a stream system.



          20   Q      So if their discharge had exceeded their



          21   diversions, you wouldn't have included that difference



          22   in the analysis?



          23   A      No.



          24   Q      The City of Tracy's wastewater treatment plant



          25   discharges, did you include those in the water supply
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           1   side of the analysis?



           2   A      No.



           3   Q      Did the State Water Board, in conducting its



           4   water availability analysis, take a look at the source



           5   of water and availability of water in the Delta in other



           6   dry years?



           7   A      We looked at the 1977 report on the last



           8   drought.



           9   Q      Anything else?



          10   A      Could you repeat your question?



          11          MR. KELLY:  Can you read back the question.



          12          (Whereupon, the record was read.)



          13          THE WITNESS:  We looked at all of the historic



          14   information that we could find regarding past actions by



          15   the board during other drought circumstances.



          16   Q      BY MR. KELLY:  Did you happen to look at the



          17   late '20s and early 1930s and the state of the Delta



          18   back then and the diversions that were occurring during



          19   those dry years?



          20   A      Since much of that work was done in 2014, I



          21   don't know exactly what they looked at for that



          22   work.



          23   Q      If when full natural flow dropped below demand



          24   on your chart and there was still a fresh water pool in



          25   the Delta, what is your understanding as to who would be
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           1   entitled to use that water?



           2          MS. MORRIS:  Objection.  Vague.



           3          MR. JENKINS:  You can answer it if you



           4   understand what the question was.



           5          THE WITNESS:  Right.  And I'm not sure I



           6   understand that question.



           7   Q      BY MR. KELLY:  Okay.  You mentioned the State



           8   Water Contractors' complaint, right?



           9   A      Correct, because I noticed it was in the



          10   materials of the binder that you provided.



          11   Q      Can you turn to Exhibit 19?  And we'll get to



          12   some emails later.  I noted in the production of



          13   documents that there are some emails in here where you



          14   took a look at this and provided a summary, and emailed



          15   a summary of this complaint to other people at the State



          16   Water Board.



          17          Do you recall that?



          18   A      Yes.



          19   Q      So you've seen this before?



          20   A      Oh, yes.



          21   Q      I want you to turn to page 53 in Exhibit 19.  On



          22   page 53, there are two depictions of the surface water



          23   area of the California Delta.  Does that look familiar?



          24   A      I see the page that you are highlighting.



          25   Q      Do you know what is depicted there, graphically
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           1   depicted there?



           2   A      I did not prepare this material.



           3   Q      Do you know what is graphically depicted there?



           4   A      They are -- it is labeled that one is "with



           5   project" and one is "without."



           6   Q      Do you know what the picture is?



           7   A      It says it is the average concentration, so



           8   presumably TDS.



           9   Q      Ms. Mrowka, do you recognize the map is showing



          10   the Delta?



          11   A      I presume it is.



          12   Q      And the date on each of these is 6/13/15,



          13   correct?  That is the day after the curtailments were



          14   issued, right?



          15   A      It is the day after.



          16   Q      And that is the date that is shown on page 53,



          17   correct?



          18   A      Uh-huh.



          19   Q      And on the "with project," it shows a Delta that



          20   is quite fresh.  Would you say that is correct?



          21   A      It shows a Delta that is fresher than the



          22   "without project."



          23   Q      And one would presume that that is because the



          24   projects are required to meet water quality control



          25   requirements in the Delta, pursuant to State Water Board
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           1   orders; is that correct?



           2   A      It is correct that the projects have



           3   requirements issued by the State Water Board to



           4   meet.



           5   Q      And is that a reasonable explanation as to why



           6   the "with project" condition is so fresh?



           7   A      Yes.



           8   Q      And then the "without project" shows that the



           9   water quality is not as good?



          10   A      Correct.



          11   Q      And do you have any understanding why the water



          12   quality would not be as good in the "without project"



          13   condition?



          14   A      There would be less water being conveyed from



          15   State and Federal Project reservoir storage



          16   downstream to meet Delta criteria.



          17   Q      So the natural condition of the Delta, "without



          18   project" condition would be -- the water quality



          19   wouldn't be as good?



          20   A      During the time period depicted here, yes.



          21   Q      Right.  Do you have any idea where in the Delta



          22   BBID's diversion is?  Would you be able to roughly pick



          23   it out on this map?



          24   A      I would have to see a different type of map.



          25   Q      "With" or "without project" condition, if on
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           1   June the 13th of 2015 and "without project" condition,



           2   if there actually was this freshwater that is in the



           3   Delta, and there is no projects, do you have any opinion



           4   on who would be entitled to divert that water?



           5          MS. MORRIS:  Objection.  Calls for illegal



           6   opinion.



           7          THE WITNESS:  Insofar as the water is being used



           8   to meet a condition that the State Water Board issued,



           9   as long as it is meeting that condition, it is still



          10   under the purview of that State Water Board order.



          11   Q      BY MR. KELLY:  So is it the Prosecution Team's



          12   position, then, that all of the water in the Delta is



          13   being used to meet water quality control requirements in



          14   the Delta?



          15   A      I'm just saying insofar as it is used to meet



          16   court-ordered conditions, until it has satisfied



          17   that condition, it is still being used for that



          18   purpose.



          19   Q      What Board order requires all the water that is



          20   in the Delta to remain in the Delta to meet water



          21   quality control requirements?



          22   A      All I know is that in order for the State and



          23   Federal Projects to operate, they have to meet the



          24   conditions issued by the State Water Board.  And



          25   absent meeting those conditions, they cannot operate
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           1   on those dates that they don't meet the conditions



           2   -- unless there is some Board order allowing them to



           3   continue operating, such as this year's orders that



           4   were drought emergency orders.  That is what I know.



           5   Q      So do you know whether or not curtailments were



           6   issued in order for that water to stay in the Delta, so



           7   it could meet those water quality control requirements?



           8   A      This year, we issued a number of different



           9   Delta orders due to the difficulties of managing



          10   different issues, such as cold water pool.



          11   Q      I'm asking if the curtailments were issued for



          12   that purpose.



          13   A      No.  Curtailments are not based on those



          14   Board orders.  They are based solely on full natural



          15   flow and if there is enough supply to meet demand.



          16   Q      But when full natural flow stopped, there was



          17   still a large pool of water in the Delta, correct?



          18          MS. MORRIS:  Objection.  Vague as to "pool."



          19          THE WITNESS:  There would be water.  Of what



          20   quality, I cannot say.



          21   Q      BY MR. KELLY:  Doesn't the State Water



          22   Contractors' complaint suggest that the water would have



          23   been of sufficient quality in many portions of the



          24   Delta?



          25          MS. MORRIS:  Objection.  Calls for speculation.
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           1          THE WITNESS:  The State Water Contractor's



           2   complaint wasn't what we used for determining water



           3   availability.



           4   Q      BY MR. KELLY:  What did you consider or what did



           5   the State Water Board do with respect to the pool of



           6   water that remained in the Delta when full natural flow



           7   ceased?



           8   A      We did not do anything regarding that because



           9   our availability analyses are based on the full



          10   natural flow at the gauges that were indicated on



          11   our graphics at those stations with the added return



          12   flows.  None of those are considering if there was



          13   salient waters in the Delta.  That doesn't consider



          14   that salient water.



          15   Q      How about fresh water?



          16   A      The analyses in the model don't address that



          17   issue.



          18   Q      Why not?  See, here is the problem that I have.



          19   There is a lot of water in the Delta.  I'm trying to



          20   understand why the State Water Board cut off water



          21   rights based on inflow and ignored the pool of water in



          22   the Delta.



          23          I'm just trying to find out who can give me that



          24   answer.  Do you have any idea?



          25   A      Our evaluation was what I would call a
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           1   traditional engineering evaluation based on



           2   available data.



           3   Q      Do you have any idea what the capacity, the



           4   storage capacity, is of the watercourses within the



           5   Legal Delta?



           6   A      I've seen numbers but I don't recall them.



           7          MR. O'LAUGHLIN:  Can we take a break?



           8          MR. KELLY:  We can take a break right now.  I



           9   apologize.



          10          (Whereupon, a recess was then taken.)



          11          MS. KELLY:  Back on the record.



          12   Q      Ms. Mrowka, has the State Water Board, to your



          13   knowledge, ever done anything to determine what the



          14   sources of water are in the Delta at any given time of



          15   the year?



          16   A      That is a broad -- State Water Board.  I



          17   can't speak for all the branches because Bay Delta



          18   branch may have done work.



          19   Q      Sure.  And I just asked if you were aware of.



          20   A      Oh.  You said "State Water Board."



          21   Q      I said, are you aware of anything that the State



          22   Water Board has done to determine what the sources of



          23   water that are present in the Delta at any given time of



          24   the year?



          25   A      I'm aware of the Board decisions which may







                                                                         149

�









           1   speak to the issue in some way.



           2   Q      Are you aware of any fingerprinting analysis



           3   that might have been done to show source contributions



           4   to the South Delta -- wintertime, spring, summer or



           5   anything like that?



           6   A      I've not read such works.



           7   Q      Do you think that for the purpose of



           8   curtailments, it would be good to have an understanding



           9   of the source contributions of water to the Delta, and



          10   whether or not there was "without project" condition, a



          11   pool of fresh water available to Delta diverters?



          12   A       Since that is not the methodology that we have



          13   used, I have not found that information necessary to



          14   determine the water supply.



          15   Q      Why didn't you use that kind of analysis?



          16   A      Because we relied upon a standard engineering



          17   approach.



          18   Q      So Ms. Mrowka, are the curtailments based upon



          19   BBID's priority date falling below a line that you



          20   established as part of your analysis or is it based upon



          21   the actual lack of availability at BBID's point of



          22   diversion?



          23   A      It is based upon the fact that there was



          24   insufficient water within the system to serve that



          25   priority date of right.
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           1   Q      And so even if there was sufficient water



           2   present in the Delta for BBID to divert all summer long,



           3   that wouldn't have mattered?



           4   A      We looked at the flows as they moved



           5   downstream for the stream system in our analysis.



           6   Q      So I think the answer to my question is no, but



           7   I'm going to rephrase it and see if I can get a "yes" or



           8   a "no."



           9          You are telling me that the State Water Board's



          10   water availability analysis didn't consider any water



          11   that was present in the Delta when the curtailments were



          12   issued; is that correct?



          13   A      What we considered was water that was present



          14   on those dates in the stream system.  And insofar as



          15   that water would move to the Delta, we looked at the



          16   Delta.



          17   Q      Right, but if on June 12th --



          18   A      Because we looked at the prorated



          19   contribution of the stream systems to the Delta



          20   flows, such as Sacramento River prorated



          21   contribution, San Joaquin River prorated



          22   contribution -- based upon the percentage of the



          23   flows that were originating in those stream systems.



          24          So we certainly looked to adjust the issue



          25   based upon the contributions from Sacramento River
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           1   watershed and San Joaquin River watershed.



           2   Q      Do you have any idea how long it takes



           3   Sacramento River's water to get to the South Delta to



           4   BBID's point of diversion?



           5   A      No.  I generally know how much time it takes



           6   for, like, Shasta water to get to Delta.  So I do



           7   know certain of these things.  You know, I'm fairly



           8   familiar with Friant routing time.  So I'm more



           9   conversant in some of the reservoir routing times.



          10   Q      So how long does it take for water to get from



          11   the Shasta to the Delta?



          12   A      I think it is around in the order of five



          13   days or so.



          14   Q      Five days.  But the State Water Board issued



          15   curtailments in Redding the same day it issued



          16   curtailments in the Delta, correct?



          17   A       That is correct.  But as you pointed out to me



          18   on the graph that we talked about, the water supply



          19   situation had been very poor for multiple days prior to



          20   issuance of that order -- or not order but the



          21   notification, the fact that there was insufficient



          22   supply.  So there had been a long precedent condition of



          23   poor flow.



          24   Q      But if BBID went out to the Delta and there was



          25   a lot of fresh water there available in the Delta, why
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           1   shouldn't BBID keep diverting that water?



           2   A      BBID's water right is to a specific source.



           3   And insofar as that source had insufficient supply,



           4   then there is no water to divert.



           5   Q      What source of water can BBID divert from, do



           6   you know?  I'm asking because you just said it is only



           7   for a specific source.



           8   A      Right.  Because I know that the BBID



           9   diversion facility is located on the canal on the



          10   intake heading to the State Water Project Canal.



          11   And that their original source had been obligated by



          12   the State Water Project.



          13          So I'm aware of that.  But I don't know, you



          14   know, the technical terms, if you would consider



          15   your right as attached to the original source or



          16   to -- I would think you had moved it to the new



          17   point of diversion on that canal.



          18   Q      So I'll represent you that the original point of



          19   diversion was on Italian Slough.  And Italian Slough was



          20   obliterated -- I think that is the word you used.



          21   A      I used that word.



          22   Q      -- when Clifton Court Forebay was constructed



          23   and the Department of Water Resources provided BBID



          24   compensation to move the diversion facilities to where



          25   they are today on the intake channel.
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           1          Do you have any knowledge or opinion as to what



           2   the source of BBID's water is to satisfy its water



           3   right?



           4   A       Yes.



           5   Q       What is that?



           6   A      Well, I believe BBID's water right is to the



           7   intake canal at this time because that is their new



           8   location for their intake.



           9   Q      Do you know what the source of water at BBID's



          10   point of diversion is?



          11   A      I believe it is Delta flows.



          12   Q      Do you know what sources contribute to that



          13   Delta flow at BBID's point of diversion?



          14   A      Insofar as our analysis is concerned, yes.



          15   Q      What?



          16   A      We looked at -- for the Delta, we looked at



          17   the prorated flow that was produced by the



          18   Sacramento River system and the San Joaquin River



          19   system.  And we found that the majority of the flows



          20   available for Delta diversions were from the



          21   Sacramento River system this year.



          22   Q      Did you compare that to any other years?



          23   A      We compared them on a month-by-month basis



          24   because the natural flow conditions change based on



          25   what is going on in those watersheds on a monthly
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           1   basis.



           2   Q      Do you know what the source of the water is that



           3   BBID would have diverted from June 12th or June 13th to



           4   June 25th?  Do you know what the source of that water



           5   is?  Do you know where it came from?



           6   A      Yes.  It is at the intake canal.



           7   Q      Do you know what the source of that water is?



           8   Do you know whether it was Sacramento River water, San



           9   Joaquin River water, Mokelumne River water, do you know?



          10   A      I would have to look back because the



          11   percentages of the prorated flows varied on a



          12   month-by-month basis, so I would have to look at



          13   that specific month for the prorated contribution



          14   from the Sacramento River system and San Joaquin



          15   system.



          16   Q      Did you conduct a fingerprinting analysis to



          17   make that determination?



          18   A      What we did was we evaluated the flow regime,



          19   the flows themselves, and looked at what was being



          20   contributed by the different watersheds.



          21   Q      If I wanted to ask somebody at the State Water



          22   Board why the water that was present in the Delta wasn't



          23   factored into the curtailment decision, who would I talk



          24   to?  Who would have made that call to not consider that?



          25   A      That was 2014.
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           1   Q      Who would I talk to?



           2   A      I'm not sure.  I think that Aaron Miller was



           3   in charge -- had a lot to do with the modeling



           4   efforts in 2014, though I'm not certain whether he



           5   would have made that decision.  He was the senior.



           6          I believe the decision may have been up



           7   higher than that.  John O'Hagan previously held my



           8   position.  He held that position in 2014, so he is



           9   the most likely source of knowledge on that issue.



          10   Q      Okay.  You mentioned that BBID is on the intake



          11   channel now.  Are you familiar with the lay of the land



          12   with Clifton Court and Banks Pumping Plant in the intake



          13   channel?



          14   A      Somewhat.



          15   Q      Do you know what Clifton Court is?



          16   A      It is a forebay.



          17   Q      What is a forebay?



          18   A      It's a -- when you operate large pumping



          19   facilities, they can draft a lot of water at one



          20   time.  So often you need to accumulate a supply, so



          21   that you minimize your impact on surface streams.



          22   Q      When you say you need to accumulate a supply,



          23   what do you mean?  How do you accumulate a supply?



          24   A      You can create something as a forebay in



          25   order to have a place to put water until you start
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           1   drafting, so that you don't immediately affect some



           2   of the other streams.



           3   Q      Do you know how Clifton Court is operated to



           4   achieve that goal?



           5   A      I have only heard anecdotal information.



           6   Q      What have you heard?



           7   A      I've heard that they don't operate on a 24/7



           8   type of basis.



           9   Q      Is it your understanding that DWR takes water



          10   into Clifton Court and then closes the gates, for lack



          11   of a better term, at Clifton Court and then can operate



          12   Banks Pumping Plant without having an impact on the



          13   water in the Delta?



          14          MS. MORRIS:  Objection.  Speculation.



          15   Q      BY MR. KELLY:  Is that your understanding?



          16   A      My understanding isn't as detailed as that.



          17   Q       Okay.  What is your understanding?



          18   A       Simply, that they didn't operate 24/7; that they



          19   operated schedule on/schedule off.



          20   Q      So what does "they didn't operate 24/7" mean?



          21   A      My understanding -- and I'm not sure if this



          22   is correct -- that they don't operate their pumps



          23   full-out on a 24-hour-a-day, seven-day-a-week basis,



          24   but that they are more selective.



          25   Q      Do you know if Clifton Court Forebay is a
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           1   regulating reservoir?



           2   A      I do not know.



           3   Q      Do you know whether BBID ever operates 24 hours



           4   a day?



           5   A      I do not know.



           6   Q      Do you know whether BBID has any rights to



           7   utilize Clifton Court Forebay in the intake channel?



           8   A      I have been reading the Statement of Water



           9   Diversion and Use in which BBID says they are a



          10   pre-14 water right holder.



          11   Q      Do you know whether BBID has a right to utilize



          12   Clifton Court Forebay in the intake channel?



          13   A      I do know that they have a facility on the



          14   intake channel.



          15   Q      Do you know whether BBID has a right to utilize



          16   Clifton Court Forebay in the intake channel to divert



          17   their water?



          18   A      I do know that they have the right of access



          19   issued by the Department of Water Resources to



          20   utilize the intake channel point of diversion which



          21   they own.



          22   Q      Did you factor any of that into your



          23   decision-making process when you prepared the ACL?



          24   A      No.



          25   Q      Are you familiar at all with the 25 percent
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           1   voluntary reduction for riparians in the Delta in 2015?



           2   A      Somewhat.



           3   Q      Tell me what your understanding is of that



           4   program.



           5   A      That the State Watermaster had offered



           6   opportunity for parties to participate in a



           7   program -- who are riparian diverters -- to



           8   participate in a program to cut back their use by



           9   25 percent by fallowing or other means.



          10   Q      And what did they get in exchange for cutting



          11   back the 25 percent, if you know?



          12   A      It was my understanding that they would not,



          13   then, be subject to additional cuts in their water



          14   supply.



          15   Q      And so if they were assured they wouldn't be cut



          16   back further, if available water dropped below the



          17   75 percent of riparian demand, where would the extra



          18   water come from that they needed to divert?



          19   A      I can't speculate because we didn't actually



          20   encounter that situation this year.



          21   Q      What happened to the 25 percent of water saved?



          22   Where did that go?



          23   A      The records are correlative, which means that



          24   they are going to share in their supply across the



          25   class of right holders.  I couldn't speculate if one
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           1   riparian used less, if it meant that there was full



           2   supply for another riparian, because of the



           3   correlative nature of those so --



           4   Q      So how did the State Water Board think that the



           5   25 percent savings would be achieved?



           6   A      I'm not involved in that program, so I can't



           7   speak to how their thought process worked.



           8   Q      Okay.  Can you take a look at Exhibit No. 16 for



           9   me, please.  Tell me if you recognize what that exhibit



          10   is.



          11   A      It is an organizational chart.



          12   Q      Are you familiar with it?



          13   A      I'd looked at it briefly when I first came in



          14   the room.



          15   Q      Okay.  Did you talk to Mr. Coats at all about



          16   his deposition?



          17   A      Just briefly.



          18   Q      What did you talk about?



          19   A      If I can even recall.  Just generally the



          20   subject matter, the nature of the questions.



          21   Q      Did you ask him about that or did he offer that



          22   to you, to talk about that?



          23   A      He was already talking to somebody when I



          24   approached his desk area.



          25   Q      He was talking to somebody about --
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           1   A      It was an ongoing conversation.



           2   Q      I'm sorry.  He was talking to somebody -- I



           3   didn't mean to interrupt.  I'm sorry.



           4          Was he talking to somebody about his deposition?



           5   A      He was.



           6   Q      Who was he talking to?



           7   A      John O'Hagan.



           8   Q      Do you recall what the conversation was?



           9   A      It was a general conversation regarding the



          10   deposition.



          11   Q      How about Mr. Yeazell?  Did you talk to him



          12   about his deposition?



          13   A      Yes.



          14   Q      Did he offer that information to you or did you



          15   ask him?



          16   A      It was along the lines of "how did it go."



          17   Q      Was it a long conversation?



          18   A      It was on a sidewalk intersection crossing



          19   the street.



          20   Q      Okay.  Can you tell me where you are on



          21   Exhibit 16 in this organizational chart, please?



          22   A      Certainly.  I'm in the box that -- where am



          23   I.  I'm in the box under the yellow box that says



          24   "Barbara Evoy," which is the second column from the



          25   right.
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           1   Q      So on the right-hand side of the chart, there is



           2   a yellow box that says "Division of Water Rights, Deputy



           3   Director Barbara Evoy."



           4   A      Yes.



           5   Q      Below that is John O'Hagan?



           6   A      Yes.



           7   Q      And below that there is a box entitled



           8   "Enforcement Section" with your name as manager?



           9   A      Uh-huh.



          10   Q      And then next to you is Amanda Montgomery?



          11   A      Uh-huh.



          12   Q      And so John O'Hagan is your supervisor?



          13   A      Yes, he is.



          14   Q      And his is Barbara Evoy?



          15   A      Right.  But under the Delegations of



          16   Authority, only certain matters are raised to



          17   Barbara for her consideration.  And also we are very



          18   careful with respecting prosecutorial lines and



          19   making sure that we don't have any issues with



          20   respect to that.



          21   Q      Right.  So you said through the delegation --



          22   A      Delegation of Authority document.



          23   Q      So the Delegation of Authority, is that a recent



          24   delegation or has it been --



          25   A      No.
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           1   Q      When was the Delegation of Authority adopted?



           2   A      It is a long-standing document that gets



           3   revamped periodically.  It was revamped within the



           4   last couple of years, but not last year.



           5   Q      So when you said things don't have to go up to



           6   Barbara Evoy, does that mean that John O'Hagan has the



           7   autonomous power to decide things for himself under that



           8   delegation?



           9   A      It depends what the item is.  If it is an



          10   enforcement matter, Barbara Evoy does not review the



          11   item.  Under the Delegations of Authority, we have



          12   to inform the Board of any controversial matters.



          13   So we simply inform that we intend to issue.  And we



          14   don't provide for them the documents or opportunity



          15   to review documents.



          16   Q      So when you say "you inform the Board," was does



          17   that mean?



          18   A      We inform Barbara Evoy, Tom Howard and Caren



          19   Trgovcich that we intend to issue an enforcement



          20   item related to "X" and that is about it because



          21   they are not apprised of the content.  They see the



          22   content when the public sees the content.



          23   Q      So Tom Howard doesn't make enforcement decision?



          24   A      No.  This is an advisory notification.



          25   Q      And you said that you are very careful -- I
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           1   think you said to maintain the prosecutorial -- what did



           2   you say?



           3   A      To make sure that we maintain separation of



           4   functions.  We are very careful with that.



           5   Q      What does that mean?



           6   A       That means that anybody who may be serving as



           7   Board advisory in a hearing venue or such proceeding is



           8   not advised as to what we are doing.



           9   Q      And so for the BBID enforcement action, who was



          10   on your side of that wall or that line?



          11   A      For, BBID obviously Andrew Tauriainen.  And



          12   then on my side, it is John O'Hagan, as far as my



          13   chain of command goes.



          14   Q      Anybody else?



          15   A      That is my chain of command.



          16   Q      How about Brian Coats?



          17   A       He is subordinate.  So he is on my side, yes,



          18   but he is subordinate.  I thought you were asking with



          19   respect to my upper management chain of command.



          20   Q      No.  I want you to tell me who was on your side?



          21   If I call it a "wall," is that kind of a correct way to



          22   say it?  Is there a wall between you and the advisory



          23   people?



          24   A      Absolutely.



          25   Q      Okay.  And so who was on your side of the wall?
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           1   A      On my side of the wall could be any of the



           2   staff that are under my supervision, depending on



           3   the specific case.  Because the staff is different



           4   for BIDD than West Side.  And so anybody on my staff



           5   is on my side of the wall.



           6   Q      So I want to know for BIDD, who was on your side



           7   of the wall?



           8   A      I have Brian Coats and Jeff Yeazell.  And



           9   BBID, I believe I'm also using Paul Wells.



          10   Q      And then who was above you on your side of the



          11   wall?



          12   A      John O'Hagan.



          13   Q      How about Barbara Evoy?



          14   A      Not at all.



          15   Q      How about Caren Trgovcich?



          16   A      Nope.



          17   Q      Tom Howard?



          18   A      Nope.  Nope.  They only receive the advisory



          19   notification when we issue the action item.



          20   Q      How about Michael George?



          21   A      Michael George is staff actually who was



          22   investigatory in some of these Delta matters, so



          23   they would be on my side.



          24   Q      Michael George was investigatory in the BBID



          25   matter, wasn't he?
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           1   A      Correct.



           2   Q      So he is on your side of the wall?



           3   A      Correct.



           4   Q      Was anybody from the Department of Water



           5   Resources involved in the investigation of BBID?



           6   A      Our participation with the Department of



           7   Water Resources is because we use their data for our



           8   work on water supply issues.  So that is the primary



           9   use we make of primary Water Resources.  So on the



          10   BBID matter, that would be how we interface with the



          11   Department of Water Resources.



          12   Q      Who would the Department of Water Resources do



          13   interface with on the BBID matter?



          14   A      We use their publications, plus their monthly



          15   data that they supply with respect to full natural



          16   flow.  So I don't have the name off the top of my



          17   head as to who would have provided that because they



          18   provided that data.  It is available online.



          19   Q      How about the State Water Project Analyses



          20   Office?  Did you have communications with anybody there



          21   about BBID's diversions after June the 12th?



          22   A      I'm not certain as to that because I was



          23   curious as to how many pumps there were and things



          24   of that nature.  So other than that kind of an



          25   issue, ascertaining facilities locations.
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           1          There was an issue after June 12th where I



           2   wanted to ascertain how much was diverted for the



           3   power facilities and where they took their water.



           4   Q      Did you ever talk to Nancy Quan?



           5   A      I'm not certain if I talked to Nancy.  I



           6   talked to Bill Coyle.



           7   Q      How about Maureen Sergeant?



           8   A      I think I sent an email to her that was



           9   regarding facilities.



          10   Q      Why would you have sent her an email?



          11   A      Because I've known her for many, many years.



          12   She is well aware of where things are located, so I



          13   was curious as to the facilities location.  Again, I



          14   was concerned in the context of the power facilities



          15   and Mountain House.



          16   Q      We established who is on your side of the wall.



          17   Who was on the other side of the wall that you can't



          18   communicate with?



          19   A      I can't communicate with Barbara Evoy --



          20   anyone in the hearings branch because I don't know



          21   which staff it could be assigned to when I first



          22   have a matter.



          23          I can't talk to, and don't talk to, Les



          24   Grober because he is the assistant deputy for the



          25   hearing side of the house.  I don't talk to Diane
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           1   Riddle because she is the program manager for the



           2   hearing side of the house.  Caren Trgovcich, Tom



           3   Howard with respect to enforcement items.



           4   Q      So you don't talk to those people.  I assume you



           5   don't talk to anybody who is actually on the hearing



           6   team either, Ernie Mona?



           7   A      I don't talk to any of the hearing staff



           8   because that way it does not matter if our project



           9   gets reassigned or anything else.  Like, if staff



          10   were to leave, I don't have an issue that way.



          11   Q      And does that prohibition of communications, is



          12   that only related to the enforcement action or is that



          13   related to the issues of controversy in the enforcement



          14   action?



          15   A      I believe you've already heard us say that we



          16   obtained Tom Howard's authorization for issuing



          17   notifications on the water supply issue.  And I



          18   believe that goes to the question you just asked.



          19   So we do talk -- although we don't talk to Les



          20   Grober or the hearing staff with respect to water



          21   supply issues.  We talk to get the authorization



          22   from Tom to issue that item.



          23   Q      Do you know whether Les Grober submitted a



          24   declaration in any of the existing Delta litigation on



          25   behalf of the State Water Board?
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           1   A      He did.



           2   Q      But he's not on the prosecution's side.  He is



           3   on the advisory side of the wall?



           4   A      That is his usual function.



           5   Q      Have you presented this to the Board on water



           6   availability or curtailments in 2015?



           7   A      The Board has a monthly update on drought



           8   conditions.  They asked for current information as



           9   part of that update.



          10   Q      And so is that a yes, that you've presented to



          11   the Board on water availability and curtailments in



          12   2015?



          13   A      Yes, in the context of actions already taken.



          14   Q      Do you ever communicate to any of the Board



          15   members on actions you are going to take?



          16   A      As far as enforcement actions, no.



          17   Q      How about on curtailments?



          18   A      Other than the advisory notification, which I



          19   am not privileged to know where that is distributed



          20   to after we send it to the advisory person, which I



          21   just mentioned was Barbara and Caren and Tom.



          22   Q      I want you to take a look at the BBID draft ACL,



          23   if you will, for me.  That should be Exhibit No. 14 in



          24   the binder.  Let me ask you another question real



          25   quickly.
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           1          You said the State Water Contractors' complaint



           2   played no part whatsoever in the decision to issue



           3   curtailments or the enforcement action; is that correct?



           4   A      Well, today my whole unit -- my whole shop --



           5   has not even asked for a response to complaint.  We



           6   have been too busy to do anything with that



           7   complaint.



           8   Q      I understand.  I'm just confirming that you said



           9   that it played no role whatsoever in the issues in the



          10   decision to curtail or bring enforcement action; is that



          11   correct?



          12   A      That is correct.



          13   Q      I was just -- and I could find the email.  I



          14   just noted that you sent BBID's ACL the day it was



          15   issued to the general counsel for the State Water



          16   Contractors and nobody else.  There is an email where



          17   you sent that to her.  Any particular reason why you



          18   would have done that?



          19   A      I don't know the reason at this time.  It is



          20   a little while later now.



          21   Q      Okay.  Take a look at the draft Administrative



          22   Civil Liability Complaint.  Did you have any role in



          23   drafting this ACL?



          24   A      Yes.



          25   Q      Tell me what your participation was.
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           1   A      I discussed this ACL with counsel, and also I



           2   discussed the water availability elements with the



           3   staff after the water availability notification was



           4   issued, so I did those things.



           5   Q      Take a look at paragraph 18 for me on page 3 of



           6   7.  In the first sentence, I want you to read that to



           7   yourself and let me know when you are done.



           8   A      (Witness reading.)  I'm done.



           9   Q      Did the Prosecution Team issue this ACL against



          10   BBID because BBID took water that senior water right



          11   holders needed downstream of BBID's point of diversion?



          12   A      As I'd explained, senior and junior right



          13   holders throughout the stream systems are



          14   interspersed in location.  And so our water supply



          15   situation is a global analysis.



          16          Certainly, there are senior right holders



          17   that could be affected by the taking of water by



          18   junior right holders.  I can't state that specific



          19   location as to where they sit on a stream, as



          20   compared to BBID.  But in our analysis, there were



          21   senior right holders that required some supply



          22   available to them.



          23   Q      Is there any other reason, other than taking



          24   water that senior water right holders needed, is there



          25   any other reason BBID would have unlawfully taken water?
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           1   A      There was no water available under the



           2   priority date of the right based on water supply.



           3   That is independent of whether somebody else needed



           4   the water.  There was no water under that priority



           5   date.



           6   Q      I'm just trying to understand.  The water that



           7   BBID took, is that water that senior water right holders



           8   were entitled to, that pre-1903 and riparian water right



           9   holders were entitled to?



          10   A      There was simply no supply available under



          11   the priority date.



          12   Q      Right.  But BBID diverted water on June the



          13   13th.  I'm asking you whose water, then, did BBID



          14   divert?



          15   A      I don't have that information for you today.



          16   Q      So in preparing this Administrative Civil



          17   Liability Complaint, you didn't consider whose water



          18   that was?



          19   A      We considered all of the right holders and



          20   their relative seniority in each watershed where we



          21   issued a water shortage notification.  So we did



          22   consider whose water supply was affected based on



          23   priority date of right.



          24   Q      So whose water supply was affected by BBID's



          25   diversions?  Is it pre-1903 and riparian water right
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           1   holders or someone else?



           2   A      For BBID, because they have a 1914 priority,



           3   it could be anybody who is more senior to that 1914



           4   priority, not necessarily limited to 1903.



           5   Q      Okay.  So let me phrase it this way.  BBID's



           6   seniority date is May the 18th -- I think the claim is



           7   May 18th.  Does that ring a bell?  I thought it was in



           8   here.



           9          So if we assume that BBID's claimed date of



          10   priority was May 18th, 1914, is the ACL based on the



          11   fact that BBID took water that was needed by those with



          12   a priority May of May 17th, 1914, and senior and



          13   riparians?



          14   A      Yes.



          15   Q      Anybody else?



          16   A      No.



          17   Q      Okay.  Go to paragraph 25.  Can you read that to



          18   yourself and let me know when you are done?



          19   A      (Witness reading.)  I'm done.



          20   Q      And then I want you to read the last sentence in



          21   paragraph 27.



          22   A       Okay.



          23   Q      Why is the June 12th unavailability notice and



          24   the receipt of it important for the ACL?



          25   A      Because we always like to document that
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           1   parties receive notification.



           2   Q      So why is the receipt of the notification



           3   relevant for the ACL?



           4   A      It is always relevant because parties can



           5   either seek hearing or other actions.  And the dates



           6   are important as to date of receipt in order to



           7   trigger their timelines under their relative code



           8   provisions.



           9   Q      So do you know any hearing that BBID could have



          10   requested as a result of receiving the June 12th notice?



          11   A      I'm just saying in general, you know,



          12   reconsideration hearing dates are all triggered off



          13   of notice.



          14   Q      What dates were triggered by the June 12th



          15   notice?



          16   A      As it states in this particular item, the



          17   right to hearing -- it is Item 42.  "Any such



          18   request for hearing must be in writing and received



          19   or postmarked within 20 days of the date this notice



          20   is received."



          21   Q      Ms. Mrowka, that's within 20 days of receipt of



          22   the ACL, correct?



          23   A      Correct.



          24   Q      So I need to know -- I'm asking you what the



          25   relevance of the June 12th notice or the receipt of that
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           1   is for the purposes of the ACL?



           2   A      Because we informed you as to the water



           3   availability situation, and that is confirmation



           4   that you had that information.



           5   Q      So is the ACL based on the diversion of water



           6   when it was unavailable or is the ACL based on the



           7   diversion of water after having received notice from the



           8   State Water Board that it was unavailable?



           9   A      The State Water Board can consider



          10   enforcement actions at any time an unauthorized



          11   diversion occurs.  Receiving notice regarding water



          12   supply situation is something extra which we've done



          13   for water rights holders this year -- and we did it



          14   last year -- to make sure that they were apprised of



          15   the situation.



          16   Q      So why is receipt of the notice important?



          17   A      We always like to track that information.



          18   That is what we do.



          19   Q      But why do the fines start the day after the



          20   notice?



          21   A      Because you had information that was provided



          22   to you directly from us at the State Water Board



          23   regarding the water supply situation.



          24          MR. KELLY:  Mark this as next in order,



          25   please.  What number?
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           1                         (Whereupon, Exhibit Nos. 44-45



           2                          marked for identification.)



           3   Q      BY MR. KELLY:  Ms. Mrowka, please take a look at



           4   Exhibit 44 first, please.



           5   A      Okay.



           6   Q      If you see on the bottom of Exhibit 44, it is an



           7   email from John O'Hagan to Carol Peach and you are cc'ed



           8   on this.



           9   A      Correct.



          10   Q      Did you receive this email, do you know?



          11   A      I likely did.



          12   Q      And John O'Hagan is asking Carol if IT could



          13   provide him with the names of all persons currently



          14   subscribed to the drought list for water rights.



          15   A      Correct.



          16   Q      Did you ask him to ask for that or did you have



          17   any role in that request for information?



          18   A      I don't recall at this time.



          19   Q      Do you know why he was asking her for that



          20   information?



          21   A      Certainly.  He wanted confirmation with



          22   respect to who received it.  That particular list



          23   has over 7,000 persons on it.



          24   Q      Okay.  And then above that on June 17th, Carol



          25   responded to him and it says, "FYI:  You cannot use the
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           1   list of members for other purposes nor share with



           2   another division Board or outside entity."  And in



           3   parens, it says, "per OPA."



           4          Is that correct?



           5   A      That is what it states.



           6   Q      Do you know what OPA is?



           7   A      Office of Public Affairs.



           8   Q      Office of Public Affairs.  And do you know why



           9   the State Water Board is not allowed to use the list of



          10   members for other purposes?



          11   A      There are some limitations on sharing private



          12   information that we respect in our system.



          13   Q      And then could you take a look at Exhibit 45 for



          14   me, please?



          15   A      Okay.



          16   Q      This apparently looks to be a response to that



          17   request, containing what appears to be about eight or



          18   nine attorneys at my firm who are on that list:  Mr.



          19   Gilmore, some people from Sanjoaquin.gov.org.  Somebody



          20   else searched for matches for the name of my law firm's



          21   old server at @lawssd.com and somebody named



          22   erin@cvstrat.com; is that correct?



          23   A      Yes.



          24   Q      Do you know why this information -- well, do you



          25   know whether or not this information was used for
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           1   anything other than the purpose for which these people



           2   signed up?



           3   A      We use the information to confirm whether the



           4   parties received the Lyris notification as noted in



           5   paragraph 25.



           6   Q      Do you know why people sign up for the Lyris



           7   list serves?



           8   A      Yes, because it is a convenient way to get



           9   instant information regarding action.



          10   Q      Does the Prosecution Team believe that people



          11   sign up for that to consent to service of process of



          12   legal documents?



          13   A      Personally, I can only speak for myself that



          14   it confirms for us that parties had reason to



          15   believe that they received the unavailability



          16   notice.  And that is what this server is for.  This



          17   particular address is related to drought updates.



          18   So we were confirming that you received the



          19   information on the drought updates.



          20          It is not confirmation of receipt of the



          21   enforcement action.  It is the drought update



          22   information, which is what these parties signed up



          23   for the Lyris for.



          24   Q      So I see in paragraph 25 of the ACL, there is a



          25   reference to the email address of rgilmore@bbid.org
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           1   having received that.



           2   A      Uh-huh.



           3   Q      Is that an authorized use of that Lyris email



           4   list serve names, do you know?



           5   A      I do not know.



           6   Q      Did anybody bother checking before they put it



           7   in an Administrative Civil Liability Complaint?



           8   A      I believe we checked on certain things, but I



           9   can't specify as to what issues.  Certainly, we



          10   always talk to our legal counsel with respect to



          11   what information is public information that can be



          12   shared and what is private information that should



          13   not be shared.



          14   Q      Do you know if the list of names of all of the



          15   attorneys at my firm that are on Exhibit 45 for the



          16   dissemination, that they are signed up for the Lyris



          17   list service authorized use of the Lyris sign-ups?



          18   A      I would have to ask legal counsel.



          19   Q      Did anybody ask, do you know, before this was



          20   distributed pursuant to a Public Records Act request?



          21   A      My legal counsel was involved in preparation



          22   of the response to the Public Records Act request



          23   and reviewed all materials for that request.  So I



          24   believe that issue has been vetted through legal



          25   counsel.
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           1          MR. KELLY:  Thank you.  We'll mark this as



           2   the next exhibit, Exhibit 46.



           3                         (Whereupon, Exhibit No. 46 was



           4                          marked for identification.)



           5   Q      BY MR. KELLY:  Do you have Exhibit 46?



           6   A       Yes, I do.



           7   Q      Is that an email that you were cc'ed on?



           8   A      Yes.



           9   Q      Is this an email from Barbara Evoy to Tom



          10   Howard?



          11   A      Yes.



          12   Q      With a copy to Caren Trgovcich, John O'Hagan and



          13   to you?



          14   A      Yes.



          15   Q      Do you know what letter Barbara is referring to



          16   in this email?



          17   A      Yes.  It states in the attachment, "Notice of



          18   2015 surface water shortage and potential for



          19   curtailment of water."  So this is the notification



          20   that there may be inadequate supply for the year.



          21   Q      So this would have been one of those general



          22   notices that the State Water Board sent out to all water



          23   right holders and posted on its website?



          24   A      Yes.  They were informative to tell the



          25   public that the water supply situation did not look
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           1   good.



           2   Q      And then the second sentence, "John is holding



           3   until after your meeting with the GO tomorrow."  What is



           4   the "GO"?



           5   A      Governor's Office.



           6   Q      Governor's Office.  So do you know, did people



           7   from the State Water Board meet with the Governor's



           8   Office on curtailments, if you know?



           9   A      I do know that this email says that they were



          10   conversant with them regarding the general letter.



          11   Q      Are you aware of any meetings between anybody at



          12   the State Water Board and the Governor's Office with



          13   respect to curtailment?



          14   A      I do not know specifically.



          15   Q      You are not aware of any?



          16   A      I know that there are meetings at the



          17   Governor's Office but I don't know the subjects



          18   because I'm not involved.



          19   Q      Do you know who attends those meetings on behalf



          20   of the State Water Board?



          21   A      The upper echelon, such as Caren and Tom, but



          22   I don't know the subjects of those meetings.



          23   Q      How about Board members?



          24   A      It may be that our chair attends, but I'm



          25   only speculating when I say that.
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           1          MR. JENKINS:  Do you know or not?



           2          THE WITNESS:  So I guess I don't know.



           3   Q      BY MR. KELLY:  I'm only entitled to what you



           4   know.  I don't want you to speculate or guess.  I'm only



           5   entitled to what you know.



           6                         (Whereupon, Exhibit No. 47 was



           7                          marked for identification.)



           8   Q      BY MR. KELLY:  Do you have Exhibit 47?



           9   A      Yes.



          10   Q      Exhibit 47 is a February 13th, 2015 email from



          11   Les Grober to Brian Coats.  You were copied on it, John



          12   O'Hagan, Barbara Evoy, Diane Riddle and Amanda



          13   Montgomery with regard to supply and demand curves for



          14   the Delta Watershed.



          15   A      Yes.



          16   Q      Didn't you tell me -- correct me if I'm wrong.



          17   I thought you said that Les Grober and Diane Riddle were



          18   on the other side of the wall when it came to water



          19   availability.



          20   A      I did.



          21          MS. MORRIS:  Objection.  Misstates testimony.



          22          MR. KELLY:  I'm asking if that is correct.



          23          MR. JENKINS:  Go ahead.



          24          THE WITNESS:  I didn't say Amanda Montgomery.



          25   Q      BY MR. KELLY:  No.  I thought you said of the
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           1   people on the email -- I thought you said Diane Riddle



           2   and Les Grober were on the other side of the wall on



           3   water availability.



           4   A      They were on the hearings advisory team.



           5   Q      I guess what I'm saying -- I thought you said



           6   that you didn't communicate with them on water



           7   availability.



           8   A      I don't, generally.



           9   Q      I'd like for you to take a look at the second



          10   email in that chain from Brian Coats to Les Grober where



          11   you were copied again.



          12          In that second paragraph it talks about, it



          13   says, "John and I were discussing for this year using



          14   the Freeport gage (average due to tidal influence)



          15   Vernalis, Mokelumne and Cosumnes flows as supplies



          16   available to the Legal Delta watershed but have not



          17   finalized the decision."



          18          Do you see that?



          19   A      I see that.



          20   Q      Were you involved in any discussions about



          21   utilizing any of that for curtailments of water



          22   availability?



          23   A      That method was not selected.



          24   Q      Do you know why?



          25   A      We determined I would stay with the
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           1   methodology from September 14th.



           2   Q      Why did you make that determination?



           3   A      Because we felt that it was appropriate to



           4   use the full natural flow with the factors I've



           5   discussed earlier today.



           6   Q      Why would it had been more appropriate to use



           7   that method instead of using the method described in



           8   this email?



           9   A      I would be speculating.



          10   Q      Were you involved in the decision-making



          11   process?



          12   A      Yes.



          13   Q      Then you wouldn't be speculating as to why you



          14   thought it was more appropriate, would you?



          15   A      The Freeport gauge discussion, it is solely



          16   limited to this -- pre-curtailment discussion --



          17   this was a February item.  Curtailments did not



          18   occur for several more months.



          19          We looked at this because we want to always



          20   check all available methodologies, all available



          21   data sources.  It is part of our complete look at



          22   the picture, but we didn't select this.



          23   Q      Do you know whether the analysis discussed in



          24   that email would have resulted in more water being



          25   available for people in the Delta than the analysis
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           1   method you used?



           2   A      Since we did not apply this to the



           3   spreadsheet, I could not state.



           4                           (Whereupon, Exhibit No. 48 was



           5                           marked for identification.)



           6   Q      BY MR. KELLY:  Do you have Exhibit 48, Ms.



           7   Mrowka?



           8   A      I do.



           9   Q      This is an email from Barbara Evoy to you and to



          10   Jeff Yeazell.  Am I saying his last name correctly?



          11   A      "Yeazell."



          12   Q      "Yeazell."  Apologies to Mr. Yeazell.



          13          It is dated Thursday, May 21st; is that correct?



          14   A      Yes.



          15   Q      And the subject is, "Tom called and he wants to



          16   know where we are with the charts," right?



          17   A      Yes.



          18          (Whereupon, brief interruption.)



          19           MR. KELLY:  Back on the record.



          20   Q      And Barbara Evoy says, "That we discussed



          21   yesterday."  This is an email to you.  Do you know what



          22   she is referring to, "That we discussed yesterday," do



          23   you recall?



          24   A      Below it is talking with respect to the



          25   25 percent riparian rights savings issue on the







                                                                         185

�









           1   subject line slightly below that.



           2   Q      Okay.  And after that, it says, "He needs to get



           3   back to the Board."  Do you know what that means?  Do



           4   you know what that was about?



           5   A      Tom advises the Board about matters.



           6   Q      Do you have any idea -- well, let me ask you



           7   this.  It says, "He needs to get back to the Board."  Do



           8   you know if the "he" refers to Tom?



           9   A      Inasmuch as the subject says "Tom called," I



          10   would presume it is Tom.



          11   Q      And the Board would be the State Water Resources



          12   Control Board?



          13   A      The members.



          14          MR. KELLY:  Let's go off the record for a



          15   second.



          16          (Whereupon, brief interruption.)



          17          MR. KELLY:  Back on the record.



          18   Q      Do you know what he needed to get back to the



          19   Board about?



          20   A      Well, below it talks to the 25 percent



          21   riparian savings program.



          22   Q      So do you know whether or not Mr. Howard talked



          23   to Board members about the 25 percent voluntary



          24   curtailment program?



          25   A      I was out at a Board workshop or something
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           1   where it was discussed.



           2   Q      Do you know whether there were any discussions



           3   between Tom and any Board members outside of that



           4   workshop?



           5   A      I could not say.



           6   Q      Did the workshop occur after May 21st, do you



           7   know?



           8   A      I don't know the date of the workshop.



           9   Q      But you are not aware of any conversations Tom



          10   would have had with any of the Board members with



          11   respect to the 25 percent curtailment, other than the



          12   conversation he had at the workshop?



          13   A      I'm not generally participatory in Tom's



          14   briefings in all matters.



          15   Q      That is not what I asked.  I asked whether or



          16   not other than the discussion at the workshop, whether



          17   Mr. Howard would have had any discussions with any Board



          18   members with respect to the 25 percent voluntary



          19   curtailment program.



          20   A      I don't know.



          21          MR. KELLY:  Next, please.



          22                           (Whereupon, Exhibit No. 49 was



          23                            marked for identification.)



          24   Q      BY MS. SPALETTA:  Do you have Exhibit 49, Ms.



          25   Mrowka?
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           1   A      I do.



           2   Q      Exhibit 49 is an email from Barbara Evoy to



           3   George -- and I am not going to try to pronounce his



           4   last name.



           5   A      Kostyrko.



           6   Q      Thank you.  K-o-s-t-y-r-k-o.



           7          Timothy Moran, you, John O'Hagan and Cindy



           8   Hensley were copied on it?



           9   A      Cindy is Barbara's secretary.



          10   Q      Cindy is Barbara Evoy's secretary?



          11   A      Yes.



          12   Q      And if you look down, there is a May 26th email



          13   where Tim says, "Hi, Barbara.  I just need to get an



          14   idea of when the senior curtailment on the San Joaquin



          15   is likely to be, if that's available yet, so I can get



          16   details for a press release."



          17          George said he would be the lead on this on the



          18   morning of the 26th.  And then the top email just after



          19   noon, Barbara says, "We are working on timing right this



          20   minute.  We proposed sending out curtailments on Friday



          21   but need to get the Board to nod first."



          22          Do you know what that means?



          23   A      I would have to guess what that means.



          24   Q      I want to get answers from you and I want to



          25   make sure they don't come from counsel, especially on
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           1   stuff like this.  So I would appreciate, if you need to



           2   talk to your counsel, we can take a break and you all



           3   can have a conversation.



           4          Otherwise, I would like for the response to my



           5   questions to come directly from you, Ms. Mrowka.  Is



           6   that okay?  I'm entitled to that, okay?



           7   A      Certainly.  As I'd stated before, Tom Howard



           8   is signatory on letters advising persons that there



           9   is a water shortage.  So Tom Howard also has an



          10   advisory capacity to the Board.



          11   Q      So when the Board issued the curtailment notice



          12   on June 12th, it is my understanding that the Board



          13   considered those curtailment notices directives to stop



          14   and the Board rescinded the command portion in mid-July



          15   as a result of some court proceedings.  Is that your



          16   general understanding of what happened?



          17   A      My understanding is that we notify people



          18   that there isn't sufficient water.



          19   Q      Prior to June 12th, were those curtailment



          20   notices ever called "water shortage notices" or were



          21   they called "curtailment notices"?



          22   A      I believe they have generally been called



          23   "curtailment notices."  It was convenient.  People



          24   understood what it meant.



          25   Q      What did it mean?
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           1   A      It meant that there was a lack of supply.



           2   Q      And it meant that the State Board was telling



           3   them that they had to stop diverting, right?



           4   A      Well, it meant there was a lack of supply



           5   under their priority date.



           6   Q      Well, the curtailment notice mandated compliance



           7   and filling out a certification form, didn't it?



           8   A      It asked the parties to do so.



           9   Q      It directed the parties to do so, didn't it?



          10   A      It asked them to do so.



          11   Q      Did it direct them or did it ask them?



          12          MS. MORRIS:  Asked and answered.



          13          THE WITNESS:  It asked that they complete those



          14   forms.  There was no -- it said, you need to fill out



          15   this form.



          16   Q      BY MR. KELLY:  Can you take a look at Exhibit 20



          17   in the binder, please.  Do you have Exhibit 20 in front



          18   of you?



          19   A      I do.



          20   Q      Towards the bottom of the page, there is



          21   language that is underlined.  Can you please read that



          22   out loud for me?



          23   A      "With this notice, the State Water Board is



          24   notifying pre-1914 appropriative claims of right



          25   with a priority date of 1903 and later within the
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           1   Sacramento/San Joaquin watersheds and Delta of the



           2   need to immediately stop diverting water with the



           3   exceptions discussed below."



           4   Q      Can you turn to page 2 under the bold type



           5   it says, "Compliant Certification Required."  Can you



           6   read the last sentence in that paragraph without reading



           7   the HTTP link.



           8   A      "You are required to complete the form for



           9   each pre-1914 claim of right identified through this



          10   notice at..."



          11   Q      So is it your testimony today that this



          12   June 12th notice was simply informing people that there



          13   was no water available, and asking them to complete a



          14   certification form?  Is that your testimony today?



          15   A      It does ask them to complete the form.



          16   Q      So when you receive a document from the



          17   government that says you are required to do something,



          18   do you think that is just a request from the government?



          19   Is that your testimony?



          20   A      I'm saying that it asked them to complete the



          21   form.



          22   Q      I'm asking you about your testimony that when



          23   you receive a document from the government that says you



          24   are required to do something, whether or not you



          25   construe that as simply the government asking you to do
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           1   something.  I'm asking you if that is your testimony.



           2          Is it?



           3   A      My testimony is that the document speaks for



           4   itself.  It does ask parties to fill out the form.



           5   Q      And I asked you, Ms. Mrowka, and I'm entitled to



           6   an answer.



           7          MR. JENKINS:  It is asked or answered.



           8   Q       BY MR. KELLY:  That whether or not when you



           9   receive a document from the government that says you are



          10   required to do something, whether you construe that as a



          11   simple request by the government to do it, or whether it



          12   is mandated.  I'm asking you how you read it.



          13   A       I would fill out the form.



          14   Q      Do you read it as a mandate or as a request?



          15   A      It asks people to fill out the form.



          16   Q      So people could choose not to fill it out?



          17   A      We had a lot of that.



          18   Q      And so in Exhibit 49, when it talks about



          19   getting the Board to nod first, do you know what Barbara



          20   was talking about?



          21   A      Under the Delegations of Authority



          22   controversial actions, the Board has to be apprised



          23   of controversial actions.



          24   Q      And so how would that work?  So would a



          25   curtailment of senior water right holders be a
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           1   controversial action that would need to be run by the



           2   Board first?



           3   A      I would think so.



           4   Q      Do you know how that works under the



           5   "delegation" document?



           6   A      Under the "delegation" document, if it is a



           7   controversial matter, they would need to make sure



           8   that the Board was apprised of it.



           9   Q      When you say "they would need to," just Tom or



          10   Barbara or --



          11   A      Tom or Barbara.  It depends on, you know, who



          12   is in that specific chain of command for a specific



          13   action.  In this case, the chain of command goes all



          14   the way through Tom.



          15   Q      So it says, "get the Board to nod first."  It



          16   doesn't just say just advise them.  Did you ever just



          17   kind of make sure it was okay with Board members?



          18   A      I never had that task in relation to the



          19   water shortage notifications.



          20   Q      Ms. Mrowka, when you need a break, just let me



          21   know that you need a break and we'll take a break.  I



          22   lost track of how long we have going.  So if you need a



          23   break, let us know, Kathy.



          24   A       Thanks.  I'm fine.



          25                         (Whereupon, Exhibit No. 50 was
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           1                          marked for identification.)



           2   Q      BY MR. KELLY:  Exhibit 50, Ms. Mrowka, is an



           3   email from George to Barbara Evoy.  You were copied on



           4   it?



           5   A      Yes.



           6   Q      And it is kind of a chain email that has at the



           7   bottom of it an email from Barbara to John, Michael



           8   George and to you that says "curtailment package."  The



           9   subject line is "curtailment package."  It is June 1st,



          10   2015 at 5:40 p.m.



          11          It says, "...I believe these materials are the



          12   ones that Tom sent to Felicia and the other Board



          13   members on Saturday.  Felicia will be calling in, so



          14   there won't be an opportunity to show her new material



          15   before the 8:00 briefing."



          16          Do you know what "these materials" refers to in



          17   that email?



          18   A      Yes.  On the next page, it says, "Tom



          19   attached is (1) the draft notice; (2) the draft



          20   press release with a simplified graft for the San



          21   Joaquin.  (The Sacramento will be updated with a



          22   more simplified version on Monday).  And (3) draft



          23   questions and answers."



          24   Q      So when you and other folks working on



          25   curtailments reached a time when you were ready to do
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           1   things, did you normally then send a package of



           2   materials or information to the Board, so they could see



           3   what you were going to do?



           4   A      I believe I already addressed that.  We sent



           5   to Tom the proposed letter for his signature and the



           6   graphs, depending on which -- there is more than one



           7   watershed and more than one graph, but this was one



           8   watershed and one graph.



           9   Q      It talks about an 8:00 briefing.  Were there



          10   regular briefings with Board members on curtailments, do



          11   you know?



          12   A      Obviously, I was on this email chain but I



          13   don't recall other times.  There may have been one



          14   or two other times when I was involved in



          15   discussions with a Board member.  I just don't



          16   recall how many times or dates.



          17   Q      Did you ever participate in any of these



          18   briefings with Board members?



          19   A      On this one I'm on the email chain, so I



          20   likely participated.



          21   Q      And were those briefings by telephone or were



          22   they in person?



          23   A      This one indicates it is by phone.



          24   Q      And do you remember who was on the call?



          25   A      No.
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           1   Q      Do you know what the subject matter of the



           2   discussion was?  Do you remember any of the



           3   conversation?



           4   A      No.



           5                         (Whereupon, Exhibit No. 51 was



           6                          marked for identification.)



           7   Q      BY MR. KELLY:  Do you have Exhibit 51?



           8   A      Yes, I do.



           9   Q      This is an email from you to George on Tuesday,



          10   June 2nd at 8:44 a.m.



          11   A      Right.



          12   Q      It says, "John just returned from briefing



          13   Felicia.  He said Thursday for curtailment."



          14   A      So it looks like I did not participate in the



          15   June 1st briefing -- this briefing of Felicia.



          16   Q      So the reference to the 8:00 a.m. briefing in



          17   Exhibit 50 was probably the 8:00 a.m. briefing that



          18   happened on June the second?



          19   A      Probably.



          20   Q      And this is an 8:44 a.m.



          21   A      Right.



          22   Q      So you probably now didn't attend that one?



          23   A       Right.  And that is why I didn't recall it very



          24   well.  It looks like I didn't attend.



          25   Q      Did John tell you anything else about the
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           1   briefing with Felicia, other than that Thursday



           2   curtailments would happen?



           3   A      I don't recall.



           4   Q      Do you know if Felicia ever made the call on



           5   when or to hold back on curtailments?



           6   A      I don't recall Felicia ever making that sort



           7   of decision.



           8   Q      Okay.



           9   A      Because, you know, I don't get much



          10   correspondence from Felicia.  And I did not see



          11   anything, when we did our work for the PRA, that



          12   Felicia instructed me as staff.



          13   Q      So there were several emails -- and everybody is



          14   going to be happy to know that I'm not going to mark



          15   them all.



          16          Off the record.



          17           (Whereupon, discussion held off record.)



          18   Q      BY MR. KELLY:  So there are a lot of emails that



          19   talk about Tom's conversations with Felicia and



          20   Felicia's request for information.  You are copied on



          21   these and some of them are from you.



          22          But it sounds like you are telling me that you



          23   don't have any recollection of any specific



          24   conversations you had with Felicia.  You didn't get



          25   emails from her.  If I kept asking you about these
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           1   emails, would your answers be consistent with that, that



           2   you just don't recall conversations?



           3   A      I'm actually very, very poor at remembering



           4   conversations.  It is not my strong suit.



           5                         (Whereupon, Exhibit No. 52 was



           6                          marked for identification.)



           7   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 52 is an



           8   email from Barbara Evoy to you and John O'Hagan dated



           9   June 11th.  June 11th is the day before the pre-14



          10   curtailments; is that correct?



          11   A      Yes.



          12   Q      It looks like Barbara just sent this as an FYI.



          13   It copies an email from Tom Howard to quite a few folks.



          14   I recognized some of the names, and so let me see if you



          15   recognize them.



          16          Wade Crowfoot is in the Governor's Office; is



          17   that correct?  Were you aware of that?



          18   A      Yes.



          19   Q      Mark Cowin is the director of DWR?



          20   A      Yes.



          21   Q      Chuck Bonham is the director of the California



          22   Department of Fish and Wildlife?



          23   A      Right.  And they are holders of many water



          24   rights.



          25   Q      The Governor's Office isn't a holder of water







                                                                         198

�









           1   rights, right?



           2   A      Yes.  I am just saying Fish and Wildlife.



           3   Q      And DWR as well?



           4   A      That is correct.



           5   Q      Janelle Beland, she is the secretary of Natural



           6   Resources; is that correct?



           7   A      I have no idea.



           8   Q      Carla Nemeth?



           9   A      Don't know.



          10   Q      Martha Guzman, do you know who that is?



          11   A      I've heard the name.



          12   Q      She is in the Governor's Office?



          13   A      I believe so.



          14   Q      Do you know who Gordon Burns is?



          15   A      Yes.



          16   Q      Who is Gordon Burns?



          17   A      At the EPA.



          18   Q      Matthew Rodriguez, do you know who that is?



          19   A      Yes.



          20   Q      Who is Matthew Rodrigues?



          21   A      Right next to Gordon Burns somewhere.



          22   Q      Do you know, was this like an advance notice to



          23   some important people that the State Water Board was



          24   going to curtail senior rights, or do you know why this



          25   would have been sent to these folks and not to the rest
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           1   of the public?



           2   A      I can't presume to know why this was issued.



           3   Q      I'm just asking if you know.



           4   A      I don't know offhand.



           5   Q      Was there ever any talk about giving water right



           6   holders more than a couple of hours' notice that they



           7   had to stop diverting?



           8   A      We had notified state agencies.



           9   Q      How about just the average water right holder



          10   that didn't get notified at the time.  Had you thought



          11   about giving those folks a little more advance notice



          12   than they got, like the rest of these important people



          13   got?



          14   A      No.



          15                         (Whereupon, Exhibit No. 53 was



          16                          marked for identification.)



          17   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 53 is an



          18   email from Barbara to you and John.  That forwards a



          19   email from quite a few other people that appear to be



          20   with the Water Board.  Do you recognize this email?



          21   A      I recognize it.



          22   Q      And I'm curious.  I just want to understand this



          23   a little bit.  Bruce Burton, his email says, "... the



          24   State Water Board will not cut off health and safety



          25   supplies but will work with them to identify the impact
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           1   this curtailment may have on the supply portfolio."



           2          Is that your understanding of what the State



           3   Board's policy was with water right curtailments this



           4   year?



           5   A      Bruce Burton is with the Division of Drinking



           6   Water.  And so Bruce's role was with respect to



           7   managing the water supplies for the treatment water



           8   purveyors.  And so this is Bruce talking with



           9   respect to his role.



          10   Q      And is it correct that the Board was not going



          11   to cut off health and safety supplies through



          12   curtailments?



          13   A      Certainly our contact letters, original



          14   contact letters, indicated that parties should fill



          15   out the online form and indicate if there was health



          16   and safety consideration.



          17   Q      Do you remember meeting with anyone from the



          18   Byron-Bethany Irrigation District with respect to the



          19   water supply for the community of Mountain House?



          20   A      Yes.



          21   Q      What do you remember about that?



          22   A      I remember that we had a discussion with



          23   respect to the Mountain House.



          24   Q      And tell me about the discussion.



          25   A      I was provided information about Mountain







                                                                         201

�









           1   House and the community's needs.



           2   Q      As it relates to curtailments?



           3   A      As it relates to community needs and what the



           4   impact would be.



           5   Q      And what would the impact be, do you recall?



           6   A      There was -- during that discussion, that was



           7   with yourself and others, and that was prior to any



           8   curtailments being issued.  And so there was a



           9   discussion about, you know, how many persons would



          10   be affected.



          11   Q      At that meeting I was there, right?



          12   A      Right.



          13   Q      Mr. Gilmore was there?



          14   A      Right.



          15   Q      Mr. Howard was there.  Do you recall that?



          16   A      I was recalling the meeting at your office.



          17   Q      A meeting here?



          18   A      I met with you with respect to Byron-Bethany.



          19   Q      Do you recall a meeting where myself and Mr.



          20   Gilmore came to your office and met with John O'Hagan,



          21   Tom Howard and you to discuss water supplies for the



          22   Mountain House community in light of upcoming



          23   curtailments?



          24   A      Gosh, I only recall more clearly the one



          25   meeting.
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           1   Q      So what do you recall?  You recall a meeting



           2   here in my office?



           3   A       Uh-huh.



           4   Q      Tell me what you recall about that meeting.



           5   A      That you gave me information regarding



           6   Byron-Bethany's water rights.



           7   Q      Do you know when that meeting would have been?



           8   A      It was prior to issuance of curtailments.



           9   Q      Would it have been early June or would it have



          10   been May, do you know?



          11   A      It was -- I think May because you were



          12   concerned with regard to finishing crops out.



          13   Q      Was there any concern expressed about the people



          14   in the community of Mountain House?



          15   A      I think that was more general discussion



          16   where you were telling me about Byron-Bethany's



          17   services, including the power facilities and



          18   Mountain House.



          19   Q      Who else was at that meeting?



          20   A      Let's see.  It was a farmer who serves on the



          21   Board for Byron-Bethany.  I don't recall his name



          22   off now.



          23   Q      Would it have been Russell Kagehiro?



          24   A      Yes, uh-huh.



          25   Q      Russell does not farm but --
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           1   A      He was relaying farmers' concerns regarding



           2   having sufficient water supplies to finish crops.



           3   Q      And was it only you from the Water Board that



           4   was at that meeting?



           5   A      Yes.



           6   Q      But you don't recall any meetings at the State



           7   Water Board with Tom Howard, me and Rick Gilmore?



           8   A       It could have occurred.  I'm a little fuzzy on



           9   that detail.



          10   Q      Okay.  I think I remember it but --



          11   A      Yeah, and it could be.  It's just --



          12          MR. KELLY:  Next in order, please.



          13                         (Whereupon, Exhibit No. 54 was



          14                          marked for identification.)



          15   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 54 is an



          16   email from Barbara Evoy to you dated June 16th, 2015; is



          17   that correct?



          18   A      Yes.



          19   Q      And Barbara appears as forwarding you a link to



          20   an article on the Stockton Record.  Do you recall, did



          21   you read that?  Do you know if you read that article?



          22   A      I did.



          23   Q      And it says here, "The article states they can



          24   continue to divert for seven days, instead of the



          25   immediate curtailment and seven days to get the form in.
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           1   FYI."



           2          It was just an FYI to you, right?



           3   A      Uh-huh.



           4   Q      Do you know whether or not anybody who received



           5   the curtailment notice construed the seven day timeframe



           6   to provide for seven days before you needed to



           7   absolutely cut off water?  Do you know if anybody



           8   thought that?



           9   A      I would not know what individuals thought.



          10   Q      Well, the folks from the Stockton Record



          11   certainly thought that, right?  It was in the article?



          12   A      That is correct.  I know that these people



          13   thought that as stated in the article, but I don't



          14   know what other people thought.



          15   Q      Do you have any idea how many people read the



          16   Stockton Record, how many farmers in the Delta read the



          17   Stockton Record?



          18   A      No.



          19   Q      When you received this, did it ever occur to



          20   you, or anyone else at the State Board that you know of,



          21   to let folks know they didn't have seven days, that



          22   actually notwithstanding the article, that they had to



          23   cease diversions immediately?



          24   A      Since I don't know how many people thought



          25   that, I would not know who to send such
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           1   correspondence to.



           2   Q      Was there ever any discussion about the State



           3   Board putting out any information to clarify that the



           4   seven day timeframe was not a grace period?



           5   A      No.



           6   Q      Are you okay?  Do we need to take a break?



           7   A      I'm fine.



           8                         (Whereupon, Exhibit No. 54 was



           9                          marked for identification.)



          10   Q      BY MR. KELLY:  Ms. Mrowka, this is an email from



          11   Barbara to you just thanking you for your June 17th



          12   email to a group of folks regarding what looks to be a



          13   discussion regarding water right curtailments.



          14          Do you recall this email?



          15   A      Yes.



          16   Q      And I notice that you sent this to Felicia



          17   Marcus, as well as the three other primary recipients of



          18   the email; is that correct?



          19   A      Yes.



          20   Q      Was this by telephone or was this an in-person



          21   call?



          22   A      Oh, the drought calls are set up in advance



          23   on a continuous basis for the tribal entities.



          24   Q      Did Felicia participate in that phone call?



          25   A      There were -- some of these calls in which
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           1   she was unavailable.



           2   Q      How often would these calls occur?



           3   A      They were monthly.  They are only now



           4   becoming less frequent.



           5   Q      So Felicia would be on occasion, but not all the



           6   time?



           7   A      Usually if they ended up with me, that meant



           8   they didn't get Felicia.  That meant that the other



           9   people in the chain of command were already



          10   occupied.



          11   Q      Do you know if other Board members ever



          12   participated in that telephone call?



          13   A      Anytime I was speaking, there were no Board



          14   members because there was lack of availability of



          15   Board members and Tom and everybody else down to my



          16   level.



          17   Q      Okay.  We'll mark this next.



          18                           (Whereupon, Exhibits 55-56



          19                            marked for identification.)



          20   Q      BY MR. KELLY:  Kathy -- Ms. Mrowka.  I



          21   apologize.



          22   A      No worries.



          23   Q      Ms. Mrowka, Exhibit 56 is an email from John



          24   O'Hagan to Caren Trgovcich.  You were cc'ed on it and



          25   you were cc'ed on the email below that as well, another
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           1   June 19th email.  There is a chain of emails here.



           2          The subject is the water rights held by the City



           3   and County of San Francisco.  Does any of that ring a



           4   bell?



           5   A      Absolutely.



           6   Q      Tell me what that is about.



           7   A      Yes.  The City and County of San Francisco



           8   had some water right statements where there wasn't a



           9   lot of good information.  And so we were looking at



          10   priority date issue for those.  And then they had



          11   other statements where there was good information.



          12   Q      And so it looks to me as though this was a



          13   recognition that there was perhaps an error in the



          14   eWRIMS database on the priority dates of those water



          15   rights.  Is that your recollection?



          16   A      We looked at the dates because of the



          17   uncertainty as to the information we had at first.



          18   This is part of our routine checking of our adequacy



          19   of information in our database that we did at around



          20   the time of the curtailment effort.



          21   Q      And the adjustment in the priority date, if I



          22   recall things that I read correctly, meant that some of



          23   San Francisco's water rights should have been curtailed



          24   in that initial senior water right curtailment.



          25          Is that your recollection as well?







                                                                         208

�









           1   A      What is interesting about these water rights



           2   is that these were very small rights.  These are not



           3   the primary large City and County of San Francisco



           4   water rights.  They were on auxiliary sources and,



           5   in fact, small.  In fact, two of these rights, we



           6   learned, weren't in use this year.



           7   Q      So why is that important from a curtailment



           8   perspective if they are just little uses or if they are



           9   big uses?



          10   A      Well, it is important when we are checking



          11   the quality of the database to know that we are not



          12   only looking at the larger water rights, but we are



          13   looking at smaller -- we are equitably looking at



          14   the data in our database.



          15   Q      I'm curious, then, if you know.  Caren is



          16   telling John O'Hagan here, "Please talk to me before you



          17   call so I can inform the Governor's Office first."



          18          Why would you need to inform the Governor's



          19   Office if this was an inconsequential water right didn't



          20   affect the supply?



          21   A      Until we let our magnitude chain know, it was



          22   an inconsequential water right, they did not know.



          23   So we had to let them know that these were not their



          24   primary water rights that were at issue.



          25   Q      And so when the State Water Board was curtailing
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           1   somebody like the City and County of San Francisco, did



           2   that get run through the Governor's Office first?



           3   A      No.



           4   Q      Were heads-up given to the Governor's Office



           5   first?



           6   A      No.



           7   Q      Do you have any idea why Caren said she wanted



           8   to inform the Governor's Office first?



           9   A      Because I think it had to do with the fact



          10   that the City and County of San Francisco is a very



          11   high-priority water right holder, and it is



          12   important to get the priority dates correct.



          13   Q      What makes San Francisco a high-priority water



          14   right holder versus Byron-Bethany Irrigation District?



          15   A      Well, they have a high-priority date for



          16   their water rights.  It is a very early date of



          17   water right.



          18   Q      It was in the first wave of curtailments, along



          19   with BBID, right?



          20   A      Well, we always like to make sure we are



          21   correct on our dates.



          22                          (Whereupon, Exhibit No. 57 was



          23                           marked for identification.)



          24   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 57 is a chain



          25   of emails.  The second page started on Thursday,
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           1   June 18th and ran into Monday, June 22nd, the final



           2   email in this chain.



           3          The third email on the first page is from Dave



           4   Ceccarelli.  Is that how you say his name?



           5   A      Uh-huh.



           6   Q      And you were copied on it.  Actually, you were



           7   not copied on it.  You were copied on the email above



           8   that from Barbara.  But Mr. Ceccarelli -- and that is



           9   C-e-c-c-a-r-e-l-l-i -- says that they received an



          10   inquiry from the Treasurer's Office regarding



          11   curtailments.  I am assuming he means the State



          12   Treasurer's office and not the Federal Treasury.



          13          And Barbara's email says, "I am assuming this



          14   might be CalPERS who I understand funded Mountain



          15   House."



          16          Are you aware of CalPERS' involvement in the



          17   community of Mountain House?



          18   A      Superficially.



          19   Q      What is your understanding?



          20   A      That they funded a portion of the work out



          21   there.



          22   Q      Do you know whether CalPERS is an investor in



          23   Mountain House?  I'm just asking if you know.



          24   A       Only through this type of email.



          25   Q      Okay.  Were you involved in any of the
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           1   discussions relating to communications between the State



           2   Treasury and folks at the Water Board about Mountain



           3   House?



           4   A      I was not directly involved in those



           5   discussions.



           6   Q       Were you indirectly involved in those



           7   discussions?



           8   A      Insofar as I'm cc'ed on the email.



           9   Q      Was that the limit of your involvement, just the



          10   email communications?



          11   A      As far as CalPERS, yes.



          12   Q      As far as CalPERS' involvement or any



          13   communication with the State Treasurer's Office with



          14   respect to curtailments.



          15   A      Only through cc's and emails.



          16   Q      Any other emails besides this one that you know



          17   of?



          18   A      Not that I'm aware of.



          19   Q      Ms. Mrowka, I am going to try not to mark this



          20   as an exhibit.  I have another email dated Monday,



          21   June 22nd where Barbara forwarded Dave Ceccarelli's



          22   email to you, the one we just looked at.  It says,



          23   "Please have them contact Kathy Mrowka and see if she



          24   can address the question."



          25          Do you know whether or not anyone from the
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           1   Treasurer's Office called you directly?



           2   A      I don't know.  I mostly dealt with the



           3   Division of Drinking Water on Mountain House issues.



           4                         (Whereupon, Exhibit No. 58 was



           5                          marked for identification.)



           6   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 58 is an



           7   email from Barbara Evoy again to you, John O'Hagan and



           8   Amanda Montgomery with respect to the "RTDOT discussion



           9   on Delta outflow and conservation of storage."



          10          What does RTDOT stand for, if you know?



          11   A       RTDOT, and I don't know the acronyms.



          12   Q      Would Real Time Drought Operations Team -- is



          13   that it?



          14   A      Thank you.  That does sound correct.



          15   Q      I only say that because I remembered it after I



          16   asked you the question, so it was not a trick question.



          17          At the bottom, the last email in this chain --



          18   which was actually the first email in time -- is an



          19   email from Ron Milligan to the Real Time Drought



          20   Operations Team talking a little bit about Delta



          21   operations and the temporary urgency change order.  It



          22   appears to be -- well, are you familiar with this



          23   request in this email?



          24   A      I'm somewhat familiar.



          25   Q      Okay.  And then Tom Howard forwarded it to
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           1   Michael George, Diane Riddle, Caren Trgovcich, Barbara



           2   Evoy and Les Grober.  And you eventually got it as a



           3   forwarded-information email.



           4          Tom says in this email dated June 23rd:  "I



           5   expect to approve this ASAP but I'm not sure of the



           6   reasoning.  How do you think we should frame the



           7   approval?"



           8          Were you ever involved in any discussion about



           9   the reasoning behind why this would get approved?



          10   A      I was not involved in the temporary urgency



          11   change petitions for the projects this year.



          12   Q      Okay.  In the email that you got it says, "FYI.



          13   See NDOI discussion."  What is NDOI, if you know?



          14   A      Net Delta Outflow Index.



          15   Q      So was the Net Delta Outflow Index relevant to



          16   anything that you were doing?



          17   A      No.  It was not used in the water supply



          18   analysis work.



          19   Q      Do you know why, then, Barbara Evoy would have



          20   sent this to you?



          21   A      Yes.  She sent it to both myself and Amanda



          22   Montgomery.  I used to have a larger role in the



          23   Water Transfers Program and Amanda today is the



          24   chief for that program.  So I maintain an active



          25   interest in the Water Transfers Program out of my
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           1   own curiosity.



           2   Q      Okay.  In Ron Milligan's email towards the



           3   bottom of the page, it says, kind of in the middle of



           4   the paragraph, "We also believe the various SWRCB



           5   actions in the Central and South Delta to promote



           6   conservation and curtailment of diversions is helping



           7   achieve that goal."



           8          I should have probably read the whole sentence.



           9   It appears that that goal is the "protection of pelagic



          10   species as outlined in our current TUC order."



          11          Is that how you read that?



          12   A      That is what it says.



          13   Q      And so I'm just wondering because it talks about



          14   the curtailment of diversions helping to achieve that



          15   goal.



          16          Have you ever had any discussions with anybody



          17   at the State Water Board with respect to the value of



          18   the curtailment of diversions in achieving the goal of



          19   protecting pelagic species?



          20   A      No.  Specifically, for the watershed-style



          21   curtailments and not the fishery curtailments --



          22   which is a different topic -- the watershed



          23   curtailments, specifically, do not include any of



          24   the water needed by fishery species.



          25   Q      And so Mr. Milligan was asking for a reduction
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           1   in the releases required to maintain Delta water quality



           2   in this email, isn't he, on the second page?



           3   A      It appears so.



           4   Q      And the reduction in releases to maintain Delta



           5   water quality, it says here starting on June 1, "That



           6   wouldn't have any impact at all on water availability



           7   and curtailments in the Delta"?



           8   A      What you are talking about there is reservoir



           9   releases.  And reservoir releases were not a portion



          10   of the water supply calculation.



          11   Q      Okay.  So no, this had nothing whatsoever to do



          12   with curtailments?



          13   A      No.



          14                         (Whereupon, Exhibit No. 59 was



          15                          marked for identification.)



          16   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 59 is an



          17   email from you to Taro Murano.



          18   A      Yes.



          19   Q      Who is Taro Murano?



          20   A      He is one of the seniors in the Enforcement



          21   Program.



          22   Q      Is he on the prosecution side of the ethical



          23   wall?



          24   A      Yes.



          25   Q      This is a chain of three emails.  The first
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           1   email was June 23rd, 2015 at 2:40 p.m.  It is an email



           2   from somebody named Kelly Geyer, G-e-y-e-r, that



           3   attaches correspondence from BBID regarding the



           4   curtailment notice.



           5          It looks like you were not copied on that



           6   original email.  But a little less than 20 minutes



           7   later, Tom Howard sent this to you, John O'Hagan,



           8   Barbara Evoy and Caren Trgovcich; is that correct?



           9   A      Yes.



          10   Q      And then June 23rd, 2015 at 3:04 p.m, which is



          11   five minutes after Tom sent it to you -- 24 minutes



          12   after he received the letter -- your email says, "Tom



          13   would like us to enforce ASAP.  The flow data, etc,



          14   support the action.  Please let me know who is assigned



          15   to this one."



          16          Did I read that correctly?



          17   A      Yes.



          18   Q      Did you talk to Tom Howard about the



          19   correspondence that Ms. Geyer had attached to her email



          20   25 minutes earlier?



          21   A      I do not recall.



          22   Q      You testified earlier that you and John O'Hagan



          23   made all the enforcement calls, and that neither Tom



          24   Howard nor Barbara Evoy or Caren Trgovcich made any



          25   enforcement calls; isn't that correct?
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           1   A      That is correct.



           2   Q      So can you explain to me why this says, "Tom



           3   would like us to enforce ASAP."  Do you know why this



           4   decision came from Tom?



           5   A      The specific item showing that diversions



           6   were occurring was sent to Tom's attention.



           7   Q      Did correspondence from Ms. Geyer say that



           8   diversions were occurring?



           9   A      I don't have it.  It is not attached here,



          10   the specific correspondence.



          11   Q      We'll get a copy of that letter at the break.



          12   I'll move onto a different exhibit.



          13                         (Whereupon, Exhibit No. 60 was



          14                          marked for identification.)



          15   Q      BY MR. KELLY:  Exhibit 60, Ms. Mrowka, is a



          16   June 24th email from Tom Howard to John O'Hagan.  And



          17   below it are a couple of emails in a chain, the first of



          18   which was from you to John O'Hagan on June 24th at 4:26



          19   p.m.  Do you see that?



          20   A      Yes.



          21   Q      And the subject matter of your email was,



          22   "Letter regarding failure to submit curtailment



          23   certification forms."



          24          If I recall correctly, the State Water Board



          25   sent out a reminder to folks.  And this is when filling
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           1   out the certificate form was still required, before the



           2   rescission and clarification was issued.



           3          So this was, I believe, a notice that the Board



           4   was going to send out to everybody, reminding them that



           5   they had to go and fill out that certification form



           6   online to cease diversions; is that correct?



           7   A      It was prepared because we had poor response



           8   rate.



           9   Q      Did it ultimately go out, the reminder letter?



          10   A      Yes, it did -- the Lyris.



          11   Q      Lyris, L-y-r-i-s, is that the email list serve?



          12   A      Yes.



          13   Q      So it just went out via Lyris.  It didn't get



          14   mailed out, is that what you are saying?



          15   A       I believe that is the case because it had a list



          16   of parties that had not responded.



          17   Q      Okay.  And in your email you said that the



          18   mailing list -- so it might have actually been mailed.



          19   I don't know.  "The mailing list attached to this letter



          20   includes a number of state agencies which have not yet



          21   submitted their forms.  Okay to send out on Lyris?"



          22          Why did you raise the issue that some state



          23   agencies hadn't certified ceasing diversions?



          24          MS. MORRIS:  Objection.  Mischaracterizes the



          25   email.  It doesn't say she sent them, just for the
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           1   record.



           2          THE WITNESS:  So what was that was a Lyris



           3   notification to these parties that we did not receive



           4   their form.  And that, you know, we sent a mailing



           5   list -- we posted a mailing list of parties who received



           6   this notification.  And there were a number of state



           7   agencies.



           8          And I always inform my management of any



           9   controversial action.  And any actions which affect



          10   another state agency could be considered controversial.



          11   Q      BY MR. KELLY:  So why is it controversial to let



          12   the public know that a state agency didn't fill out its



          13   certification forms, but not other water right holders?



          14   Why is it controversial just because a state agency



          15   didn't do it?



          16   A      We just want our management to know if we are



          17   taking actions which could result in enforcement on



          18   a state agency.



          19   Q      But why are state agencies treated any



          20   differently from other water right holders when it comes



          21   to things like this?



          22   A      It is just an advisory capacity notice.



          23   Q      And so --



          24   A      As to enforcement and things like that, state



          25   agencies are the same if they violate.  They are the
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           1   same as anybody else, as far as our actions.  This



           2   is just advisory to my management.



           3   Q      Well, the state agencies got more than a couple



           4   of hours' notice to stop diverting, right?  We saw the



           5   email that went to the state agencies that gave them at



           6   least a day's head-up that they were going to be



           7   curtailed, right?  So they are not treated the same as



           8   everybody else, are they?



           9   A      As to enforcement, they are the same.  We are



          10   uniform on our enforcement practices.  As to the



          11   fact that we notify them, we did notify them.



          12   Q      Have there been any enforcement actions brought



          13   against any state or federal agencies?



          14   A      I'm still -- we have action items pending



          15   that I can't discuss because they are pending



          16   enforcements.



          17                         (Whereupon, Exhibit No. 61 was



          18                          marked for identification.)



          19   Q      BY MR. KELLY:  Ms. Mrowka, Exhibit 61 is an



          20   email from you to Paul Wells.  If I recall correctly,



          21   Mr. Wells -- is he on temporary loan to you?



          22   A      No.  He works directly for me.



          23   Q      He works for you, so he is permanently within



          24   your supervision?



          25   A      Yes.  He is a senior specialist for me.
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           1   Q      Senior specialist in what?



           2   A      A senior specialist in enforcement.



           3   Q      And this is a June 25th email which was just a



           4   couple of days after your email conveying Tom's desire



           5   to enforce against BBID.



           6          This says, "Please prepare a cover letter."  The



           7   subject matter is BBID.  Is this a cover letter for an



           8   enforcement action, do you know, referred to here?



           9   A      Yes.



          10   Q      It says, "We may do ACL also."  BBID was issued



          11   a draft ACL.  Was there a draft CDO?  I don't understand



          12   why it says a draft "ACL also."



          13   A       We looked at our enforcement choices and we



          14   elected to issue what we issued.



          15   Q      Whose call was it whether to issue a Cease and



          16   Desist Order or an ACL?



          17   A      A lot of that was my choice in discussion



          18   with John O'Hagan.



          19   Q      Was any of the discussion about the choice with



          20   Tom Howard --



          21   A      No.



          22   Q      -- the gentleman who said to enforce against



          23   BBID?



          24   A      No.



          25   Q      And so the call was yours?
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           1   A      In consultation with John O'Hagan.



           2          MR. JENKINS:  Kathy says she would like a break,



           3   if you have a moment.



           4          MR. KELLY:  Absolutely.  Let's take a break now.



           5   Let's go off the record.



           6          (Whereupon, a recess was then taken.)



           7           MR. KELLY:  Back on the record.



           8           Let's mark Exhibit 62.



           9                         (Whereupon, Exhibit No. 62 was



          10                          marked for identification.)



          11   Q      BY MR. KELLY:  Exhibit 62 is an email from John



          12   O'Hagan to you and Brian Coats that contains another



          13   chain of emails, probably too many pages of emails.



          14          On the third page at the top is a email dated



          15   Friday, September 4th, 2015 from Dee Dee D'Amano.  Dee



          16   Dee D'Adamo is a Board member; is that correct?



          17   A      Yes.



          18   Q      She is asking for some information.  And the



          19   first email or the emails on the front of the page are



          20   emails among your staff and John O'Hagan with respect to



          21   gathering information to provide to Dee Dee; is that



          22   correct?



          23   A      Yes, it appears to be.



          24   Q      And is that information on curtailments?



          25   A      Let's see.  I have to look at the items
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           1   first.  (Witness reading.)



           2          They are talking about the Executive



           3   Director's reports.  That is a look-back at actions



           4   already taken.  That is what the Executive Director



           5   reports do.  And it reports on actions already



           6   taken.



           7   Q      Let me ask you this:  Did you and your staff



           8   regularly provide information to Dee Dee or other Board



           9   members with respect to curtailments, enforcement and



          10   compliance?



          11   A      A lot of our Board members have speaking



          12   engagements and things like that.  And they would



          13   ask for information related to actions already taken



          14   for purposes of speaking engagements.



          15          Also, there was a lot of coordination work



          16   done with other agencies -- Cal OES and a bunch of



          17   other stuff -- that Board members, you know, were



          18   responsible for going and making presentations.  So,



          19   yes, we provided information on actions taken to



          20   Board members for presentations.



          21   Q      Okay.  And then on the second page, I think I



          22   heard you say "Drought Task Force."  Is that what you



          23   said?



          24   A      I know that some of the members were involved



          25   in Drought Task Force work, just different types of
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           1   public presentation work.



           2   Q      At the bottom of the second page on



           3   Exhibit 62 -- I ask that because there is a reference



           4   to DTF --



           5   A      -- the Drought Task Force.



           6   Q      -- to DTF meetings.  Is that the Drought Task



           7   Force meetings?



           8   A      Yes.



           9   Q      Do you know who attended the Drought Task Force



          10   meetings?



          11   A      I think I have one of my staff that



          12   participates because they always want current



          13   information on the status of curtailments already



          14   issued.



          15   Q      Was that a multi-agency group or was it just



          16   within the State Water Board, if you know?



          17   A      I don't think it was just State Water Board,



          18   but I'm not certain as to participation.



          19   Q      And do you know what the purpose of the Drought



          20   Task Force is?



          21   A      Yeah.  So that everyone was up-to-date on



          22   current actions and could do a lot of advance



          23   planning.  Like the Office of Emergency Services had



          24   a big role in trying to address water shortage



          25   issues in different areas, especially San Joaquin
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           1   County where wells were running dry.  So there were



           2   issues that go beyond what the State Water Board



           3   does.



           4   Q      And so would the Drought Task Force be informed



           5   of upcoming curtailments, so OES, or whoever else, could



           6   prepare for a potential response?



           7   A      I do know we always informed them of when we



           8   issue curtailments.  I don't know if we informed



           9   them of the potential curtailments.



          10   Q      Okay.  Mark this next.



          11                         (Whereupon, Exhibit No. 63 was



          12                          marked for identification.)



          13   Q       BY MR. KELLY:  Ms. Mrowka, Exhibit 63 is an



          14   email from Rich Satkowski; is that right?  Am I saying



          15   that right?



          16   A      Yes, that is correct.



          17   Q      It is to Larry Lindsay.  You and Diane Riddle



          18   are copied on it.  Who is Larry Lindsay?



          19   A      Larry Lindsay is in the Bay Delta Unit.  He



          20   is a senior.



          21   Q      So he is considered management?  When you say



          22   "senior," what does "senior" mean?



          23   A      He is a senior engineer.  He has a unit that



          24   reports to him.



          25   Q      If I look at the organizational chart that is in
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           1   tab 16 in your binder, can you tell me where Larry



           2   Lindsay would be on that?



           3   A      Certainly.  So, Larry is in the Delta Unit



           4   which were under the special project section, Diane



           5   Riddle.



           6   Q      Are you on the right side or the left-hand side



           7   of the organizational chart?



           8   A      On the right-hand side where the Division of



           9   Water Rights sits.



          10   Q      Okay.



          11   A      So Larry is under Diane Riddle.



          12   Q      Under Diane Riddle.  Okay.



          13   A      Uh-huh.



          14   Q      And so you said Larry has his own unit?



          15   A      Larry is a supervising senior.



          16   Q      And he reports to Diane Riddle?



          17   A      Yes.



          18   Q      Who reports to Les Grober?



          19   A      Uh-huh.



          20   Q      Who then reports to Barbara Evoy?



          21   A      Correct.



          22   Q      And how about Rich Satkowski?



          23   A      Rich is also in the Bay Delta Program.  Rich



          24   is a supervising senior with the unit.



          25   Q      I'm interested -- there is a email, the third
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           1   email in this chain from Barbara Evoy in this chain



           2   copying Les Grober, Diane Riddle and Michael George.



           3   And the subject matter is -- well, the subject matter of



           4   all of the emails is the "State Water Contractors Water



           5   Rights Complaint."



           6          And that, I am assuming, is the same complaint



           7   that is Exhibit 19 that you have in your binder.  Is



           8   that your understanding as well, the reference to "State



           9   Water Contractors Complaint"?



          10   A      Yes, it is.



          11   Q      Barbara Evoy's email to you says, "Please work



          12   with Les/Diane..."  I'm assuming it is Les Grober and



          13   Diane Riddle.



          14   A      Yes.



          15   Q      "...and the modelers to see if this is an



          16   approach that can be supported.  The approach is along



          17   the lines of what we had proposed to look at in our



          18   "delta pool" proposal of December.  (What is the effect



          19   with and without the projects -- are they better off or



          20   worse...)



          21          Do you know what the "Delta pool" proposal of



          22   December is?



          23   A      No.



          24   Q      This email of June 16th directs you to work with



          25   Les and Diane to see if it is an approach that can be
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           1   supported.  Did you work with Les and Diane and the



           2   modelers to see if it was an approach that can be



           3   supported?



           4   A      I worked with Rich Satkowski because the



           5   State Water Contractors' modeling is Delta-centric.



           6   It is beyond what my unit has capability of doing or



           7   evaluating.



           8   Q      And so you were not involved in any discussions



           9   with respect to that approach referenced in this email?



          10   A      With respect to discussions with whom?



          11   Q      This says, "Please work with Les and Diane and



          12   the modelers to see if this is an approach that can be



          13   supported."



          14          I'm asking if you were involved in any



          15   discussions with anybody at the State Water Board with



          16   respect to whether it was an "approach" that could be



          17   supported?



          18   A      Yes.



          19   Q      The "Delta pool theory"?



          20   A      The model, as to the State Water Contractors'



          21   model.  I had discussions on the model.



          22   Q      Who did you have discussions with?



          23   A       I had discussions with Rich Satkowski?



          24   Q      Anybody else?



          25   A      Diane Riddle.
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           1   Q      Anybody else besides Rich and Diane?



           2   A       I had to ask Diane if her staff was available to



           3   look at the model for me because the complexity of Delta



           4   modeling exceeds what my staff was able to do.



           5   Q      And were they available?



           6   A      Yes.



           7   Q      Did they do anything?



           8   A      Yes.



           9   Q      What did they do?



          10   A      They looked at the model.



          11   Q      Were they provided the model?



          12   A      They looked at this submittal that you see



          13   and you have in this group, yes.  They looked at



          14   that.



          15   Q      And when you say "model," there is a lot of



          16   stuff attached to this complaint.  There is a memorandum



          17   from CH2M Hill.  There is information from a company



          18   called Tetra Tech, Inc.  There are some provisions in



          19   here called "DSG Model" that have Tetra Tech's name on



          20   it.  When you say "looked at the model," what are you



          21   referring to?



          22   A      The State Water Contractors' complaint



          23   suggests that you can evaluate the water quality



          24   aspect as a proxy for water availability.



          25   Q      And what was the result of the work that Diane
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           1   Riddle's staff did in that regard?



           2   A      They told me it looked reasonable.



           3   Q      Who told you it looked reasonable?



           4   A      Rick Satkowski, as to the modeling only.  As



           5   to any conclusions, that issue has not been



           6   broached.



           7   Q      Was that the end of the discussion, that it



           8   looked reasonable and that was it, or was there any



           9   further discussion?



          10   A      That was it so --



          11   Q      And so if that model showed that there was water



          12   of sufficient quality for BBID to divert through the



          13   entire month of June 2015, wouldn't that demonstrate



          14   that the enforcement action is inappropriate?



          15   A      That model has not been accepted by the State



          16   Water Board as the methodology for determining water



          17   availability.



          18   Q      What methodology has been accepted by the State



          19   Water Board for determining water availability?



          20   A      We are using the full natural flow



          21   methodology.



          22   Q      Who determined that that was the appropriate



          23   method and that this method would be inappropriate?



          24   A      That decision was made in 2014 and predates



          25   me, so I don't know who determined.
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           1   Q      So is it the Prosecution Team's position that



           2   notwithstanding the fact that there is a model that is



           3   reasonable that shows BBID had plenty of water to divert



           4   in June, that notwithstanding that, its enforcement



           5   action is appropriate because the method you used showed



           6   it wasn't.  Is that the Prosecution Team's position?



           7   A      The State Water Contractors' modeling hasn't



           8   been distributed for public comment, so I don't



           9   personally have a position on whether it will be



          10   sufficient because I haven't vetted it.  I haven't



          11   asked the State Water Board to determine if they



          12   want to use the methodology.



          13   Q      But you haven't asked the State Water Board if



          14   they wanted to use the methodology that you used, did



          15   you?



          16   A      I don't know what occurred in 2014.



          17   Q      Have you asked the State Water Contractors for



          18   any of the information behind what they submitted as



          19   part of their complaint?



          20   A      I have not.



          21   Q      Why not?



          22   A      Because I haven't had sufficient staff



          23   resources to really, you know, work on this



          24   complaint.



          25   Q      Would you expect that if you asked the State
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           1   Water Contractors for the supporting analysis behind



           2   this, that they would provide that to you?



           3   A      I would hope they would.



           4   Q      What if they wouldn't?



           5   A      Then it is harder to verify the model.



           6   Q      And so if BBID conducted modeling similar to



           7   this and was willing to share it with you, would you be



           8   willing to look at it and see if it was still



           9   appropriate to continue on with an enforcement action?



          10   A      I may have the same issue with lack of time



          11   and resources and have to delay review until I had



          12   resources and time, but certainly I look at all



          13   submittals.



          14   Q      Don't you think it is more important in an



          15   enforcement action as big as this one is to make sure



          16   that you get it right, instead of just simply being



          17   timely with it?  If the model shows that there was



          18   sufficient water for BBID to divert in the entire month



          19   of June, wouldn't it be appropriate to actually take the



          20   time and look at that and consider it?



          21   A      I don't have such a document in front of me.



          22   I don't have a BBID model.



          23   Q      But if you did, you said you might not have the



          24   time.  And I'm simply asking you whether or not it would



          25   be appropriate to make the time to make sure that the







                                                                         233

�









           1   State Board got it right.



           2   A      I believe that the State Board did get it



           3   right based on our modeling.



           4   Q      And that is modeling that anybody still hasn't



           5   identified the actual spreadsheet that was used, and



           6   that is modeling that doesn't include consideration of



           7   any accretions in the way of discharges or return flows



           8   from groundwater use, and doesn't look at the conditions



           9   at BBID's point of diversion, correct?



          10   A      I believe I've answered all those individual



          11   points previously.



          12   Q      I'm asking you if that is correct.



          13   A      It is based on the modeling that we did.



          14   Q      Can you summarize for me the actions that you



          15   took with respect to the water availability analysis in



          16   2015?  What input did you have in that analysis?



          17   A      I have continual input because there were



          18   multiple different actions on water availability,



          19   both finding that there was shortage of water for



          20   different classes of right holders, and then finding



          21   later that there was now water to divert.  So my



          22   input has been continuous throughout the process.



          23   Q      So when we talked to Mr. Coats, Mr. Coats said



          24   that he directed Mr. Yeazell in manipulating the



          25   spreadsheet; and that Mr. Yeazell took direction either
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           1   from he, Mr. Coats, or from John O'Hagan; and sometimes



           2   Brian Coats would talk with John O'Hagan and then direct



           3   Jeff Yeazell.



           4          Neither Mr. Yeazell nor Mr. Coats talked about



           5   you directing the spreadsheet and the supply and demand



           6   analysis.  Are you telling me that you did provide them



           7   direction on what to do?



           8   A      There were times when I did.



           9   Q      And aside from the -- you told me earlier that



          10   it was your idea to do the 40 percent return flow



          11   calculation for the in-Delta uses.



          12          Do you remember that?



          13   A      Yes.  I had consulted with John O'Hagan and



          14   we determined that it was appropriate.



          15   Q      Was there any other input that you had into the



          16   actual analysis?  I'm not talking about actually



          17   imposing or lifting curtailments.  I mean the analysis



          18   that was conducted in the spreadsheets.  Did you have



          19   any other input into that?



          20   A      I was involved in discussions where we



          21   decided what to do.



          22   Q      When you say "decided what to do," what do you



          23   mean?



          24   A      So we would frequently have discussions with



          25   Brian Coats, myself and John O'Hagan.  That was our
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           1   most common method of making decisions was joint



           2   discussions.



           3   Q      And so those joint discussions were about how to



           4   do the modeling or were they about how to set up the



           5   spreadsheet or the graphical depictions?  What were



           6   those discussions about?  I'm just trying to figure out



           7   what your level of involvement was in the spreadsheet.



           8   A      They would vary because we would be



           9   discussing what we were seeing on the water supply



          10   data and, you know, which exceedance curves were



          11   appropriate at different times during the year as we



          12   progressed through the water year -- things of that



          13   nature.  So it would vary, depending on what the



          14   issue of the day was.



          15          MR. KELLY:  Okay.  Thank you, Ms. Mrowka.  I



          16   have no further questions.  I'll turn it over to Mr.



          17   Mr. O'Laughlin.



          18               EXAMINATION BY MR. O'LAUGHLIN



          19   Q      BY MR. O'LAUGHLIN:  Hi, Kathy.  I'm Tim



          20   O'Laughlin representing the San Joaquin Tributaries



          21   Authority.  Can you turn to Exhibit 43 real quick,



          22   please?  That should be 43.



          23          MR. JENKINS:  Why don't you give me the other



          24   ones and I'll put them in order.



          25   Q      BY MR. O'LAUGHLIN:  Okay.  I want to follow-up.
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           1   This question will be a little hodge-podge following up



           2   on the previous questions that have been asked.



           3          You were asked about the approval of the



           4   methodology that was used to come up with the



           5   curtailments.  And you said that occurred in 2014; is



           6   that correct?



           7   A      The original modeling work was in 2014.  We



           8   did refinements in 2015.



           9   Q      Correct.  Now I'm going to be specific about



          10   this.  Has the State Water Resources Control Board, the



          11   five Board members, ever approved the methodology that



          12   you are currently using?



          13   A      It has not been the subject of a water rights



          14   hearing.



          15   Q      Okay.  So has it been the subject of an



          16   enforcement hearing, the methodology?  Have you had an



          17   enforcement proceeding where you've used this



          18   methodology that we are talking about now, and the State



          19   Board has said -- the Board as a whole has said that



          20   this methodology is the correct approach?



          21   A      Not as yet.



          22   Q      Has there been any rule or regulation passed by



          23   the State Water Resources Control Board approving the



          24   methodology that you've used in 2015?



          25   A      Not as yet.







                                                                         237

�









           1   Q      Has Mr. Howard issued a directive that this is



           2   the approved methodology by the State Water Resources



           3   Control Board in regards to curtailments?



           4   A       Not that I'm aware of but I don't know what



           5   actions occurred in 2014.



           6   Q      So if we asked those questions about 2014, we'd



           7   have to go back and find out from Mr. Howard or whoever



           8   was doing this in 2014, correct?



           9   A      Correct.



          10   Q      Now on Exhibit 23, hopefully we can blow through



          11   this pretty quickly.  Exhibit 43.  Sorry.



          12          In the first sentence it says, "Demand includes



          13   Legal Delta demand in proportion to San Joaquin River's



          14   contribution."  Do you know what the proportion was?



          15   A      It varied monthly.



          16   Q      Do you know the ballpark or estimate what the



          17   proportion was?



          18   A      Not without reviewing.



          19   Q      A spreadsheet?



          20   A      Yeah.  I would have to review something to



          21   say that.



          22   Q      Did you decide what the proportional allocation



          23   was to the San Joaquin River as opposed to the



          24   Sacramento River?



          25   A      It was based on the amount of full natural
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           1   flow in each of those stream systems.



           2   Q      So if the full natural flow of the San Joaquin



           3   system was 10 percent of the total inflow coming into



           4   the Sacramento/San Joaquin Bay Delta, it would be



           5   assigned a 10 percent allocation of the demand of



           6   in-Delta diverters?



           7   A      Yes.



           8   Q      And that would vary by month, correct?



           9   A      It varies.



          10   Q      In this chart, if you look on the left-hand side



          11   of the chart, Exhibit 43, it has a time-averaged cubic



          12   feet per second.  And my question first is what is meant



          13   by "time-averaged."



          14   A      Yes.  Some of the data comes in as acre-feet



          15   per month, so you have to then change that, convert



          16   that to cubic feet per second.



          17   Q      Okay.  So a claimant may fill out a Statement of



          18   Diversion of Use and put it in acre-feet and you put it



          19   into CSF; is that correct?



          20   A      That is correct.



          21   Q      Now on this graph -- and I'm not as bad as



          22   probably Mr. Kelly is on my color blindness but I'm



          23   pretty bad.  So is the red-orange, which you see as



          24   depicted as "post-14 demand," do you see that?



          25   A      Yes, I do.
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           1   Q      I want to know who is in that.  So I have got a



           2   couple of questions:  Is the United States Bureau of



           3   Reclamation diversion at Millerton included in that



           4   post-1914 demand?



           5   A       Yes.  Their water rights are all modern



           6   appropriative at Friant.  So in so far as they have



           7   water rights at Friant -- which is Millerton -- yes.



           8   Q      Do you know how much the Friant right is on



           9   their post-1914 rights?



          10   A      They have one small one and three large.



          11   Q      Do you know, like, total estimate?  If I was to



          12   look at the CSF diversion, I see it goes up to 10,000



          13   CSF on March 1.  Would you have an estimate of how much



          14   of that would be Friant?



          15   A      Friant is a large set of water rights.



          16   Q      So if I wanted the actual numbers, I could go



          17   into the state system, see their actual diversions, add



          18   it up, and understand how much of their demand was



          19   included in this graph, correct?



          20   A      Right.  One of the things to remember when we



          21   are looking at this graph, is that although water



          22   right holders have a certain face value on their



          23   water rights, we base this on demand, which was



          24   based on their water use records.  So it is a



          25   different number than the face value of the water
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           1   rights.



           2   Q      So in Friant, in talking to your previous



           3   people, you would have been using data from 2010 through



           4   2013, correct?



           5   A      Yes.



           6   Q      Okay.  So that amount was included.



           7          Now in 2015, were you ever informed by the



           8   United States Bureau of Reclamation that Friant would



           9   not be diverting any water from Millerton?  Friant.



          10   A      Are you talking about Friant water users or



          11   are you talking about Friant in some other fashion?



          12   Q      Actual water being diverted out of Millerton



          13   into the Friant system.  Were you ever informed by



          14   Reclamation that that would not occur this year?



          15   A      I don't remember.  I believe that we were



          16   seeing a demand for Friant water from Exchange



          17   Contractors.



          18   Q      They are separate.  Let's focus on Friant first.



          19   You are jumping ahead of me.  We'll get to the Exchange



          20   Contractors next.



          21          But just for Friant -- because I think you were



          22   present when there was a State Water Resources Control



          23   Board meeting and the Friant folks showed up and they



          24   said they were not going to get any water.



          25   A      Right.
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           1   Q      And it was dire situation.  And they wanted to



           2   know what the Board was going to do to help them.



           3          So if you knew that Friant wasn't going to get



           4   any water or were told that Friant wasn't going to get



           5   any water, would you have reduced this San Joaquin River



           6   Basin supply/demand in regards to their post-1914



           7   rights?



           8   A      We did make adjustments based upon what we



           9   knew about what people intending to divert because



          10   we sent out the Informational Orders to obtain a lot



          11   information regarding intended diversions.  Those



          12   Informational Orders went to the statement holders.



          13   However, we did try to gather information at these



          14   other meetings regarding the diversions.



          15   Q      Do you know, as you sit here today, if the



          16   Friant demand that is depicted under the post-1914



          17   demand was ever reduced in 2015?



          18   A      I would have to confer with my staff to be



          19   able to state that.



          20   Q      Now, are the San Joaquin Exchange Contractors --



          21   first of all, were you informed that the San Joaquin



          22   River Exchange Contractors have a pre-14 and a riparian



          23   right?



          24   A      I was informed of that from the Exchange



          25   Contractors.
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           1   Q      And at some point in time, did you try to decide



           2   how you were going to treat the pre-14 rights vis-a-vie



           3   the riparian rights of the San Joaquin River Exchange



           4   Contractors?



           5   A      We looked at the issue.



           6   Q      Okay.  And who looked at the issue?



           7   A      I looked at the issue along with the staff



           8   and John O'Hagan.



           9   Q      And what decision did you come to on how you



          10   would treat the rights of the San Joaquin River Exchange



          11   Contractors in 2015?



          12   A      That since they claim both the pre-1914 and



          13   riparian rights, that we expected that they would



          14   switch to riparian rights when water was unavailable



          15   under pre-14 right.



          16   Q      So in other words, their pre-14 right became a



          17   riparian right?



          18   A      They claim both sources of right.



          19   Q      Right.  But in totality, they defer roughly



          20   3,000 CSF?



          21   A      I don't have that number in front of me.



          22   Q      So would you try to allocate the 3,000 CSF --



          23   would you say that that 1,000 was pre-14 and 2,000 was



          24   riparian or would you change it by month or did you just



          25   lump it all into one category?  That is what I'm trying
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           1   to understand.



           2   A      We relied on their Statements of Water



           3   Diversion and Use and their claimed rights there.



           4   Q      Yeah.



           5   A      And made our decisions based on what they



           6   indicated on those.



           7   Q      And you don't know what that is, as you sit here



           8   today, do you?



           9   A      I don't know the quantity without refreshing



          10   my memory.  But we did believe that they would



          11   switch all their diversions to riparian right when



          12   there was no water available under pre-14, and we



          13   modeled accordingly.



          14   Q      And in 2015, did you come to ascertain that if



          15   there was riparian water available and subject to



          16   appropriation by the Exchange Contractors in 2015?  Was



          17   there a riparian water going down the San Joaquin River



          18   that they could divert and that they took in 2015?



          19   A      There was very little riparian flow available



          20   in the San Joaquin River system.



          21   Q      So If I looked at this demand chart, then, would



          22   their demand be included in the riparian demand or the



          23   pre-14 demand -- the Exchange Contractors?



          24   A      I believe a lot of their demand was in the



          25   riparian category.
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           1   Q      Okay.



           2   A      Because after curtailments were -- or water



           3   shortage notifications were issued for pre-14 right



           4   holders.



           5   Q      Is it your understanding that they received



           6   stored water from both the CVP Shasta and from the CVP



           7   at Middleton to effectuate their exchange contract for



           8   2015?



           9   A      That is my understanding.



          10   Q      So what I'm perplexed about is when you did this



          11   graph, if you knew that they were going to get stored



          12   water to satisfy their exchange contract need, why did



          13   you keep them in as either a riparian or pre-14 demand?



          14   A      Insofar as they receive water under Bureau of



          15   Reclamation water rights, that's separate from if



          16   they also receive water under other claimed rights.



          17   Q      But your understanding, though, is that the



          18   exchange contract is the total fulfillment of their



          19   rights, whether it is pursuant to their pre-14 or their



          20   contract, right?  I mean, it is satisfaction of their



          21   prior right, correct?  The exchange contract?



          22   A      I'm sorry.  All I know is that they had the



          23   contract with the Bureau of Reclamation, but we are



          24   looking at the issue of the claimed right under



          25   their statement.  And if they are receiving water
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           1   under the statement, showing as a demand on what



           2   they are reporting to us, we looked at that issue.



           3   Q      So I'm perplexed though.  So if your statement



           4   is that you didn't look at their exchange contract --



           5   and I understand that because it is a contract and it



           6   may not be a water right.  And then you go back to their



           7   pre-14 riparian right, and you said already that there



           8   is little or no availability for riparian water in the



           9   upper San Joaquin.  And, in fact, you said they were



          10   diverting stored water.  Wouldn't you issue them a CDO



          11   or ACL?



          12   A      If they are receiving released stored



          13   reservoir water, then that water can be used



          14   irrespective of whether there is a water shortage.



          15   It is when it is stored in a period of non-shortage.



          16   Q      But if they are taking stored water, stored



          17   water can't be used by riparians, correct?



          18   A      These are separate issues:  what were they



          19   doing under a riparian or pre-14 water right and



          20   what were they doing under Bureau of Contract.



          21   Q      Yeah.  So what I'm trying to understand is where



          22   did the Bureau of Contract in the analysis that was



          23   going there go into your spreadsheet that is in front of



          24   us in Exhibit 43?



          25   A      Where it goes in is that when the Bureau
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           1   documents its demand under its water right, we look



           2   at that.  But then they have the ability to release



           3   to contractors previously-stored water outside of



           4   the issue of curtailment.



           5   Q      Moving on.  I have a follow-up question on this



           6   riparian demand.  Oh, wait.  On this post-1914 demand,



           7   if there wasn't sufficient water in the Friant system,



           8   did you allocate or keep the rest of that demand in for



           9   the other tributaries in the entire San Joaquin River



          10   basin?



          11          So let's say, hypothetically, at Friant there is



          12   100 CSF at Millerton.  And the post-14 rights are for



          13   2,000.  Would you take that 1,800 CFS and apply it to



          14   the other watershed in regards to your post-14



          15   curtailments?



          16   A      I don't understand the question.



          17   Q      Well, what I'm confused about is it appears



          18   that, when we were talking to your subordinates, that



          19   what they did was if there was insufficient water



          20   available for the post-14 demand, that they kept the



          21   post-14 demand in for the entire basin, even realizing



          22   that the entire basin couldn't make water available up



          23   at Friant.



          24          Do you understand that?



          25   A      Yes.  And I believe I've already explained
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           1   that it was the global review of water availability.



           2   Q      And I don't mean to be argumentative, but how is



           3   it a global review of water availability if you are



           4   taking a place like Friant -- which is at the southern



           5   end of the system and no one can get water back up the



           6   San Joaquin River to them -- that you still include



           7   their un-net met demand in that analysis?  I would get



           8   it if you had somebody downstream whose demand could be



           9   met, but how do you keep that demand in the analysis?



          10   A      The problem I'm having with your question is



          11   that early on, we curtailed the post-14s.  And so



          12   they weren't in the analysis when we look at



          13   other -- after curtailment, they weren't in the



          14   analysis for whether there was supply available to



          15   meet pre-14s because they were curtailed and cut



          16   off.



          17   Q      I'm going back in time.  I'm even looking at



          18   whether or not there is a basis to issue post-14



          19   curtailments.  What I'm trying to get at here is -- I



          20   get the global myth of it.  But on a spreadsheet



          21   analysis, if there is no basis for -- like, the



          22   Stanislaus.  If we had extra post-14 water available and



          23   were diverting it, how would that water ever get back up



          24   to Friant?



          25   A      And I could understand that question.
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           1   Q      Okay.



           2   A      But the fact is that when we look at the



           3   water availability issue, we have a lot of the



           4   senior demand in the Delta for pre-14 and riparian,



           5   and it is in a downstream location.  So we looked at



           6   the fact that there was a lot of demand in those



           7   locations.



           8   Q       Sure.  Okay.  On Exhibit 48, if you could look



           9   at that real quick.  It is a handout that was given to



          10   you.



          11   A      Okay.



          12   Q      I want to refer you to the third, what appears



          13   to be the third section from Brian Coats that he sent to



          14   you and Mr. Michael George.



          15          MR. KELLY:  Are you on Exhibit 48, Mr.



          16   O'Laughlin?



          17          MR. O'LAUGHLIN:  Exhibit 48.  I got it right.



          18   That is shocking.



          19   Q      So on the last paragraph of that email chain, it



          20   says, "Right now, for the top 90 percent of the



          21   statement holders..."



          22          Do you know what it was that Mr. Coats was



          23   talking about when he was referring to the "top



          24   90 percent of the statement holders"?



          25   A      Certainly.  We issued the Informational Order
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           1   to the top 90 percent of statement holders in the



           2   Delta, and to the remaining top 90 percent in the



           3   Sacramento and San Joaquin River watersheds as to



           4   largeness of size of diversion.



           5   Q      So that would be quantity-wise; is that correct?



           6   A      Correct.



           7   Q      And then it says in this email on May 21st that,



           8   "The actual April use numbers are 23 percent less than



           9   their projected 2015 estimates."  Do you see that?



          10   A      Yes.



          11   Q      Now at this point in time on May 21st, do you



          12   know if the water supply/demand that was being done



          13   under your direction was revised to include 23 percent



          14   less moving forward?



          15   A      We did use the information that we have seen



          16   on the Informational Orders in order to modify our



          17   model.



          18   Q      Do you know when that was done?



          19   A      I don't know the date at which we started



          20   that, but I know we used the information we



          21   received.



          22   Q      Do you know how much the reductions were, what



          23   reductions were included, if any?



          24   A      We used the actual information for the



          25   parties that we had it for, in lieu of their earlier
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           1   data.



           2   Q      And then I'm confused about the next sentence.



           3   It says, "The 2015 projected estimates were already



           4   27 percent less than the 2010/2013 four-year average



           5   uses."



           6          Do you know by that sentence if the projected



           7   estimates were the ones that were actually included in



           8   your demand analysis as set forth in Exhibit 43?



           9   A      Our demand analysis, I don't believe, used



          10   the projected estimates.  And the footnote should



          11   explain for you which data we did use.  But we used



          12   the records for the parties that we did not have the



          13   Informational Order data coming in on.  We used



          14   their four-year average uses indicated here, 2010 to



          15   2013.



          16          And then for parties that had received the



          17   Informational Order, we used their actual use



          18   information.  We did not use the projected data in



          19   the modeling.  We used their actual use information.



          20   Q      Thank you.



          21          Did you ever have a discussion with anyone in



          22   your office as to whether or not the Civil Code, the



          23   California Civil Code, was applicable regarding your



          24   notice provision, as far as mailing out curtailment



          25   notices?
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           1   A      I discussed information such as, you know,



           2   should we use certified mail, things of that nature,



           3   with counsel.



           4   Q      Okay.  Have you talked to anybody about whether



           5   or not there is a requirement under the Civil Code



           6   regarding notification by mail and when it goes into



           7   effect?



           8   A      The thing is that what we issued was water



           9   supply notifications -- they weren't orders -- and



          10   so they don't fall squarely within the requirements



          11   for certified mail and things of that nature.



          12   Q      Exhibit No. 44, if you could take a look at that



          13   real quick.



          14   A      Okay.



          15   Q      If you look at the top of Exhibit 44, I can't



          16   tell who the email is from or who it is going to, but it



          17   says "Matt and Carol."  Do you know who Matt is?



          18   A      Yeah.  It would be Matthew Jay.  He's in our



          19   department, and he is our overall administrator for



          20   Lyris lists.



          21   Q      Do you know why Byron-Bethany, Oakdale,



          22   O'Laughlin, Kincaid, Harrigfeld or Zolezzi were picked



          23   in this email to look at?



          24   A      Yes.  We wanted to ensure that they had



          25   received the information on water availability.
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           1   Q      Do you have current enforcement actions pending



           2   in the San Joaquin River basin?



           3   A      Yes.



           4   Q      How many?



           5   A       It is under review at this time as to whether --



           6   which of these will be issued but there are more than



           7   one action.



           8   Q      Would that be for enforcement in 2015?



           9   A      Some of our enforcement actions have been



          10   2014/2015 combined actions.  Some are solely related



          11   to 2015.  And we are still looking at cases from



          12   2014.



          13   Q      Yesterday, Mr. Yeazell testified that the



          14   in-Delta demand in April was different than the in-Delta



          15   demand in June.  What happened basically is that the



          16   riparian demand went up and the pre-14 demand went down



          17   for June.



          18          Were you part of the discussion that took place



          19   to make the change, that change in Delta demand?



          20   A      I probably was.



          21   Q      Okay.  And what was the basis for making that



          22   change?



          23   A      Because a number of parties have indicated



          24   that they believe they hold both pre-1914



          25   appropriative and riparian rights.  As so as water
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           1   is not available in the pre-14, these parties have



           2   indicated that they are exercising riparian rights.



           3   Q      So you just treated them all as riparians; is



           4   that correct?



           5   A       Only those parties which indicated they hold



           6   both bases of rights.



           7   Q      Can you shed some light for me?  If you had a



           8   pre-14 adjudicated right in the San Joaquin River basin



           9   and you reported as such, how is it, then, that people



          10   in the Delta are filing statements of diversion which



          11   are basically claims -- they say pre-14 and riparian --



          12   and then you treat them all as riparian, which elevates



          13   their rights prior to any other pre-14 right.



          14          Can you tell me the rationale for that?



          15   A      We look at the information which they provide



          16   under the Informational Order because a lot of these



          17   parties received our Informational Order wherein we



          18   asked for deeds and other documents.



          19   Q      And did you get your deeds and other documents



          20   detailing the pre-14 diversion rights of the parties in



          21   the Delta?



          22   A      We got various materials, depending on which



          23   party.



          24   Q      Are any of them adjudicated?



          25   A      If you are talking about certain stream
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           1   systems --



           2   Q      Yeah.



           3   A      Like with the Stanislaus River, there is a



           4   1929 decree.  But on other stream systems, there are



           5   no adjudications so it depends where you are talking



           6   about.



           7   Q      Okay.  Did you try to do or did your staff



           8   provide you with a calculation that by changing the



           9   pre-14 riparian people in the Delta to strictly



          10   riparians, what the difference would be in the demand on



          11   a CSF basis on a daily basis?



          12   A      I am not certain.  I believe that that issue



          13   was something that we evaluated, but I don't know



          14   what the conclusion was.  I can't recall.



          15   Q      Did you look at -- when you were doing your



          16   demand basis, when you were cutting people off, I assume



          17   you looked at what part of CSF the diverters down to the



          18   1903 would have or could have diverted to try to match



          19   up with your supply line; is that correct?



          20   A       We looked at what the water right holders told



          21   us they were diverting on demand.



          22   Q      Okay.  But you also looked at their right; is



          23   that correct?  I mean, if somebody had a 1909 right to



          24   1,500 CSF and they were only diverting 50, you still cut



          25   them off, right?
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           1   A      We looked at the demand data that had been



           2   supplied to us, including anything under the



           3   Informational Order.



           4   Q      Right.  But you cut off the entire amount,



           5   right?  I mean, you didn't tell somebody in 1909 that



           6   got a curtailment order that you can divert because you



           7   are only taking 50 CSF.  If their right was 1909, they



           8   got entirely whacked, right?



           9   A      We looked at --



          10          MR. JENKINS:  Is that a technical term,



          11   "whacked?



          12   Q      BY MR. O'LAUGHLIN:  Right.  Sure.



          13   A      We looked at what they were reporting as



          14   their command.  And if a portion of the right could



          15   be satisfied, we did not curtail that right, that



          16   date of right.  We only curtailed or said there



          17   wasn't a water shortage if the entirety of the right



          18   could not be satisfied.



          19   Q      So let me ask this question then.  That is



          20   fascinating to me.  Let me go back to the example that I



          21   know.  So Oakdale has a 1903 right.  Let's say,



          22   hypothetically, I think the total amount is 986 after



          23   1903.  But if they could have fulfilled 86 CSF of that



          24   986, you would not have curtailed them?



          25   A      No.
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           1   Q      Okay.  You are going to be getting lots of



           2   objections when I ask this next question from the nice



           3   lady next to me.  But remember she can't instruct you



           4   not to answer, so you can go ahead and answer these



           5   questions.



           6          Are you aware if the Delta flows that are



           7   provided by the State and Federal Projects to meet X2



           8   are protected by Water Code Section 1707?



           9          MS. MORRIS:  Objection.  Calls for a legal



          10   opinion.



          11          THE WITNESS:  I had always been advised by



          12   Victoria Whitney, the former Chief of the Division of



          13   Water Rights, that there was a 1707 associated with



          14   that.



          15   Q      BY MR. O'LAUGHLIN:  Okay.  So do you know when



          16   that 1707 occurred and in what order that is?



          17   A      She said to me that it was in D-1641.  The



          18   decision itself sets the water for that purpose to



          19   those locations specified in the decision.



          20   Q      Okay.  And thank you for that response.



          21          Have you reviewed D-1641 to ascertain by



          22   yourself whether or not what Ms. Whitney told you was



          23   true and correct?



          24   A      I had looked at it.  I was curious.



          25   Q      And what was your summation or findings upon
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           1   looking at D-1641?



           2   A       Well, I certainly agree with her that the Board



           3   established where the flows were to continue to.



           4   Q      And did you establish that, in fact, those flows



           5   were protected in D-1641?



           6   A      I don't recall whether I made a decision on



           7   that.  I certainly -- you know, once I read the



           8   decision and saw where the flows were set forward,



           9   that they had to go "XX" quality at these locations,



          10   you know, other parameters -- that I could just read



          11   the simple language.



          12   Q      Okay.  So, is there anything that you are aware



          13   of in the Porter Cologne Act that protects water quality



          14   flows as they work their way through a stream system?



          15           MS. MORRIS:  Objection.  Calls for legal



          16   opinion.



          17          THE WITNESS:  I'm not very familiar with Porter



          18   Cologne.



          19   Q      BY MR. O'LAUGHLIN:  Okay.  Are you aware of



          20   anything within the Clean Water Act that would protect



          21   the release of water as it moves through a stream system



          22   until it meets its water quality objection?



          23          MS. MORRIS:  Same objection.



          24          THE WITNESS:  Yeah, and I'm not familiar with



          25   that.  I'm most familiar with water rights law.
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           1   Q      BY MR. O'LAUGHLIN:  Okay.  So other than Water



           2   Code Section 1707, as a water rights person, are you



           3   aware of any doctrine, law or anything else which would



           4   protect the release of water as it moves through a



           5   stream system to meet a water quality objective?



           6          MS. MORRIS:  Objection.  Calls for a legal



           7   conclusion.



           8          THE WITNESS:  Would you repeat the question?



           9   Q      BY MR. O'LAUGHLIN:  What I'm trying to



          10   understand, Kathy, is in water rights, are you aware of



          11   anything in water rights that would say that if you



          12   release water to meet a water quality objective, that



          13   that water is protected as it moves through the stream



          14   system?



          15          MS. MORRIS:  Same objection.



          16          THE WITNESS:  And I believe it goes to the issue



          17   of was the water abandoned.  Abandoned flows are subject



          18   to appropriation.



          19   Q      BY MR. O'LAUGHLIN:  Great answer.  Okay.



          20          Do you have an understanding that the water that



          21   was released by the projects in 2015, that was dedicated



          22   for the purpose of meeting either X2 or Delta outflow,



          23   was abandoned?



          24   A      I don't know.  I've not had a discussion with



          25   the projects as to their intent.
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           1   Q      Now earlier when you were talking about



           2   abandoned intent, you said that if it passed the point



           3   by which it was outside their use, that you would view



           4   that as abandonment.  Would you hold that true as well



           5   with the 4,000 CSF that was being released to meet Delta



           6   outflow and X2?



           7   A      It is my understanding that the projects have



           8   always used the instream conveyance down to their



           9   previously-approved points of diversion in the



          10   Delta; and that they don't view any of the water



          11   that they use for southern export as abandoned



          12   water.



          13   Q      Absolutely.  So we can all agree.  So let's all



          14   agree that previously-stored water that comes down



          15   through the system and the 1,500 CSF that they were



          16   picking up at the pumps in 2015 was not abandoned,



          17   previously-stored water that was rediverted.



          18          Okay.  I want you to focus on the 4,000 CSF,



          19   though, that was going out to the Bay and to X2.  How do



          20   you view that?  Is that abandoned?



          21          MS. MORRIS:  Objection.  Calls for legal



          22   conclusion.



          23          THE WITNESS:  And I look to the simple text of



          24   the Board's determinations for information on that.  And



          25   in my opinion, they have to meet the Board's
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           1   requirements.



           2   Q      BY MR. O'LAUGHLIN:  Okay.  If there are losses



           3   that occur from them releasing water at Shasta, as the



           4   water moves through the Sacramento system -- let's say



           5   it is a dry year and groundwater is not accreting to the



           6   Sacramento River but it is depleting.  Are they



           7   responsible for those depletion losses as the water



           8   moves to meet the objective?



           9          MS. MORRIS:  Objection.  Legal conclusion.



          10   Q      BY MR. O'LAUGHLIN:  Go ahead.  You can answer.



          11   A      So it is my understanding that the Board sets



          12   the requirements and they have to meet them,



          13   irrespective of whether they have some losses along



          14   the way.  They have to meet the Board's



          15   requirements.



          16   Q      Do you know if there is a requirement in D-1641



          17   for the State and Federal Projects to meet in-Delta



          18   diversions as part of the State Water Resources Control



          19   Board order implementing D-1641?



          20          MS. MORRIS:  Objection.  It calls for a legal



          21   conclusion and the document speaks for itself.



          22          THE WITNESS:  Could you repeat the question?



          23   Q      BY MR. O'LAUGHLIN:  Sure.  I want to know if



          24   there is an in-Delta depletion demand included within



          25   D-1641.  Do you know if there is?
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           1   A      I believe it is associated with it.  I don't



           2   know if it is included in the document.



           3   Q      And what is that associated with?  Where do you



           4   see that, when you say "associated"?



           5   A      I'm not certain without reviewing the



           6   decision, if it's stated in the ordering section or



           7   if it was discussional or if it was part of the



           8   proceedings.  I don't know where it is.



           9   Q      In regards to your analysis, how were the ag



          10   barriers, that were installed in 2015 and operated, used



          11   this year as part of your analysis on the West Side



          12   Irrigation District matter?



          13   A      They were not considered.



          14   Q      Have you ever heard or seen the Department of



          15   Water Resources' particle tracking model?



          16   A      I've only heard of it but I know nothing more



          17   than the title.



          18   Q      Okay.  Have you ever heard of DSM?



          19   A      Yes.



          20   Q      And do you know what that model is?



          21   A      It is a Delta simulation model.



          22   Q      Are you familiar with that model?



          23   A      Only superficially.



          24   Q      In your department did you ever ask your



          25   higher-ups -- Barbara Evoy or anybody else -- as to when
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           1   you were bringing these enforcement actions in the Delta



           2   to look at the particle tracking model or DSM model to



           3   ascertain where water was flowing in the Delta?



           4   A      It is my understanding that the DSM model is



           5   not an appropriate tool to use for this type of



           6   purpose; that it does not provide the information



           7   without leaving out water supply and demand.



           8          It is a node-centric type model where it



           9   evaluates what is happening at various nodes; but it



          10   was not useful for us for the type of modeling we



          11   needed for the drought.



          12   Q      What about the particle tracking model, where



          13   you could put inputs in for the San Joaquin River, the



          14   Calavaras, the Cosumnes and all the rest of them, and



          15   then track where the water went?  Would that have been



          16   helpful for you to making a determination as to whether



          17   water was available and subject to appropriation?



          18   A      We looked at what types of models were



          19   available.  And we felt that the only type of model



          20   that we wanted to use at this time was the



          21   watershed-based model.



          22          We have also contracted with U.C. Davis to do



          23   stream segment-type models where we could do



          24   additional work, but that was on the 2014 contracts



          25   and deliverables, and it wasn't available and fully
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           1   vetted yet for our use.



           2          We are still ascertaining whether we feel



           3   that's, you know, the quality of the work and if we



           4   can use it for curtailment-type analysis.



           5   Q      Okay.  I'm going to give you one other quick



           6   incomplete hypothetical for you to take some shots at.



           7   I just want to make sure that you and Brian and Jeff are



           8   all on the same page, so I gave them a hypothetical.



           9          So we are on the Stanislaus River.  Okay?  There



          10   is 800 CSF full natural flow at Goodwin.  Do you have



          11   that in your mind?



          12   A      Yes.



          13   Q      And Goodwin is the CDEC station that your



          14   department used for FNF on the Stanislaus River; is that



          15   correct?



          16   A      I believe so.



          17   Q      And you understand that the districts at this



          18   time were not limited on their pre-14 rights, correct --



          19   Oakdale and South San Joaquin?



          20   A      I don't know which point in time you are



          21   talking about in your hypothetical.



          22   Q      May.



          23   A      Thank you.  I didn't hear that.



          24   Q      Sorry.  Now, they have the right to take 1860.6



          25   pursuant to the adjudication.  And they took the full
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           1   800 CSF that was in the river, diverted it to their



           2   canals on that day in May.  Got that in your head?



           3   A      Okay.



           4   Q      Now, the Bureau releases 250 CSF of stored water



           5   from New Melones to meet fishery demands.  Okay.  How



           6   did your model treat that 250 CSF?



           7   A      Our model does not look at fishery issues.



           8   Q      So would you agree that if only stored water was



           9   being released into the Stanislaus River on that day,



          10   that only downstream appropriators would be able to take



          11   such water?



          12   A      There is always accretion flow and other flow



          13   sources as you move downstream.



          14   Q      So if there's accretion flows, how did you



          15   account for accretion flows in your model?



          16   A      So our model looks at the full natural flow



          17   at these locations.  The problem I have with your



          18   hypothetical is that you are saying that what you



          19   diverted --



          20   Q      Full amount.



          21   A      -- full amount.  So I'm thinking.  Just a



          22   moment.



          23   Q      Yeah.  I'm in no rush.  I have to go home and



          24   cook dinner, so I'm in no rush.



          25   A      So you are saying that there was 800 CSF at
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           1   Goodwin?



           2   Q      Full natural flow.



           3   A       And there was a release from storage of 250?



           4   Q      Yeah.  The districts took the total 800.  And



           5   New Melones and the Reclamation took 250 CSF out of



           6   storage at New Melones and put it into the Lower



           7   Stanislaus River.



           8   A      And our model only looks at full natural



           9   flow.



          10   Q      Okay.



          11   A      So it would not look at the storage release.



          12   Q      Okay.  Would that be true -- if I looked at the



          13   other tribs, like the Merced and the Tuolumne at certain



          14   points in time, you would only look at FNF and not look



          15   at where the actual source of water was coming from,



          16   correct?



          17   A      For many of the parties releasing from



          18   reservoir storage, they are releasing for customer



          19   service.



          20   Q      Was the Bureau releasing for customer service



          21   from the Goodwin for ensuring flow releases in the



          22   Stanislaus River in May?



          23   A      I don't know.



          24   Q      Was the MID or TID releasing into the river, the



          25   Tuolumne River below the grange, for either FERC flows
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           1   or was it for customer service?



           2   A      I don't know, without looking at the facts of



           3   that circumstance.



           4   Q      And the same question for Merced.  Was it FERC



           5   flows or was it for customer service?



           6   A      I'd have to look at the facts surrounding



           7   each of those.



           8   Q      Did your department try to determine, when you



           9   were looking at these curtailment orders, what impact



          10   the temporary urgency change petitions that were granted



          11   on the San Joaquin River would have in regards to water



          12   rights in the San Joaquin River or in the Delta?



          13   A      Are you referring to the temporary urgency



          14   changes of the projects or another party?



          15   Q      No, the projects.  The ones that occurred for



          16   the United States Bureau of Reclamation at New Melones



          17   in regards to the February through June flow



          18   requirement, the April/May flow requirement, the



          19   dissolve the oxygen requirement, and the salinity



          20   requirement at Vernalis.



          21   A      I was not involved in any of the decisions



          22   with respect to those temporary urgency changes.



          23   Those were done in a different program function, and



          24   they dealt largely with reservoir releases.



          25          MR. O'LAUGHLIN:  All right.  Go ahead and ask
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           1   some questions and I'll check my notes.  I don't



           2   think I have anything else.  Thank you, Kathy.



           3                   EXAMINATION BY MS. MORRIS



           4   Q      BY MS. MORRIS:  I'll be brief.  Do you need a



           5   break?



           6   A      No.



           7   Q      Ms. Mrowka, how many staff do you have under



           8   you?



           9   A      I believe I answered that earlier because I



          10   have four units normally and an additional fifth



          11   unit temporarily for the drought.  And each of those



          12   units generally has four staff in it, one or two of



          13   them have five, but there are eight in the temporary



          14   unit.



          15   Q      So help me do the math.  You have four units



          16   normally with four staff?



          17   A      Right.



          18   Q      So 16?



          19   A      About 16 there, yeah, plus the seniors, plus



          20   Paul Wells who is a senior specialist who reports



          21   directly to me so --



          22   Q      And given the number of staff that you have,



          23   does that limit your ability to select and investigate



          24   the illegal diversions or alleged illegal diversions?



          25   A      Yes, it does.
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           1   Q      And does that, in turn, then limit her ability



           2   to bring enforcement action against alleged illegal



           3   diversions?



           4   A      It does.  And I want to clarify that during



           5   the drought, we also had an interagency agreement to



           6   utilize some additional Department of Water



           7   Resources' staff.  So that is an additional eight



           8   staff, plus their senior.



           9   Q      And those additional DWR staff, were they just



          10   limited to going out and doing field inspections or



          11   processing?



          12   A      That is correct.  None of them write up



          13   enforcement actions.



          14   Q      How many staff members do you have that can



          15   write up enforcement actions?



          16   A      It is significantly limited because a lot of



          17   my staff are directed to drought-related complaints.



          18   That has been a significant issue for us because



          19   they are running triple their normal number of



          20   complaints.



          21          So, basically, I've got under ten staff that



          22   I could routinely utilize to write-up this type of



          23   matter because a number of my staff are directed to



          24   marijuana enforcement and to complaints



          25   investigations.







                                                                         269

�









           1   Q      Thanks.  You testified earlier about switching



           2   people -- diverters -- who had previously indicated they



           3   were pre-1914 and riparian to just riparian users.  Is



           4   that a correct characterization?



           5   A      That is correct.



           6   Q      And, essentially, did you do that because in the



           7   forms where they reported their use, they checked that



           8   they had both riparian and pre-1914 water rights?



           9   A      What they often check in response to the



          10   Informational Order was they put one acre-foot under



          11   pre-1914 and the remainder under riparian.  So we



          12   looked at what they submitted to us.



          13   Q      And then one last quick -- two quick questions.



          14          Regarding stored water and stored water uses, is



          15   it your understanding that stored water releases can be



          16   made for multiple purposes?



          17   A      Yes, that is true.



          18   Q      And finally, on Exhibit 19, which is the State



          19   Water Contractor's complaint, you testified earlier that



          20   you'd reviewed that and you were generally familiar with



          21   it.



          22   A      That is correct.



          23   Q      And in that complaint, does it allege more than



          24   one methodology to attempt to do curtailments?



          25   A      Yes, it does.
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           1          MR. KELLY:  Objection.  Vague.



           2   Q      BY MS. MORRIS:  And, generally, what are those



           3   two methodologies?



           4   A      One looks at water supply and one looks at



           5   water quality.



           6   Q      Okay.  And Mr. Kelly asked you a bunch of



           7   questions about the water quality portion of that; is



           8   that correct?



           9   A      That's correct.



          10   Q      But he didn't bring up the additional mechanism



          11   that was referenced in that complaint which was based on



          12   water availability?



          13   A      No, he did not.



          14   Q      Is it your understanding -- and if you don't



          15   know, it is okay -- but the water availability analysis



          16   in that complaint is similar, generally similar, to the



          17   water availability analysis that you used to conduct



          18   curtailments this year?



          19   A      I'm sorry.  That siren was distracting.



          20          Yes.  I had not looked with great detail in



          21   that.  I was more interested to evaluate the water



          22   quality aspect because it was less familiar to me,



          23   and I wanted to get an idea whether that was a



          24   reasonable approach.



          25          MS. MORRIS:  Thank you.  I have no further
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           1   questions.



           2              CONTINUED EXAMINATION BY MS. SPALETTA



           3   Q      BY MS. SPALETTA:  I just have one question, one



           4   group of questions.  When you were the supervisor of the



           5   permitting section for water rights, how many water



           6   availability analysis did you review?



           7   A      I've had -- multiple times I have been in the



           8   permitting function, each time eight years.  So I



           9   believe I have been in permitting over 16 years, so



          10   a number of water availability analyses.



          11   Q      More than 100?



          12   A      No, I would not say that.



          13   Q      Less than 50)?



          14   A      Yes.



          15   Q      So somewhere between zero and 50?



          16   A      I think that is accurate.



          17   Q      How about somewhere between 40 and 50?



          18   A      I'm uncertain as to the exact number.  It is



          19   a lot of years.



          20   Q      More than 25?



          21   A      Yes.



          22   Q      How many of those have dealt with permits that



          23   were for a tidally-influenced area of the Delta?



          24   A      A small number.



          25   Q      And for those water availability analyses, did
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           1   you require the applicants to submit the technical



           2   memorandum to explain what they did?



           3   A      Our processes have changed over the years to



           4   where we now require -- although the water codes



           5   always required water availability analysis, we



           6   require that applicants submit much more information



           7   today than we used to in the past.



           8          So any time that an applicant needed a water



           9   rights hearing, they would have submitted very



          10   detailed information because the Board needed that



          11   process.  I can't actually tell you offhand how many



          12   of those needed that.



          13          I do know that we processed City of Davis



          14   lately, that when I was in the permitting unit, that



          15   required a very detailed availability analysis and



          16   it is in the Delta areas.



          17          We process County of Sacramento as one of the



          18   ones, and they require detailed information.  So



          19   there are a number of ones that I did process as a



          20   senior that required detailed information.



          21   Q      Did you ever process a water right where the



          22   water availability analysis consisted of only one graph?



          23   A      It is uncommon to receive only a graph



          24   without data that supports the graph.



          25   Q      Okay.  And for those water availability analysis
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           1   that had data supporting the graph, did you require that



           2   the person who did the data analysis provide a written



           3   explanation of how it was done?



           4   A      It depended on -- mostly the engineers that



           5   submit that type of data have to provide not just a



           6   data dump but an explanation because as a senior, I



           7   would ask questions as to which factors they



           8   considered in their evaluation.



           9   Q      So normal course, while you were reviewing water



          10   availability analyses and permitting, was that you would



          11   require a detailed water availability analysis along



          12   with an explanation from the engineers who prepared it,



          13   correct?



          14   A      Normal course of business.



          15          MS. MORRIS:  Okay.  Thank you.  I have no



          16   further questions.



          17              CONTINUED EXAMINATION BY MR. KELLY



          18   Q       BY MR. KELLY:  I have two quick questions.  This



          19   is a follow-up on Ms. Morris' questions about your



          20   limited staffing and limited number of people available



          21   to draft and prosecute enforcement actions.



          22           I'm curious.  If staff is so limited and you are



          23   so lacking in the ability to get people to focus on this



          24   stuff, how was the State Water Board, was who within 25



          25   minutes of getting BBID's letter, able to immediately
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           1   come after BBID and assign staff to do that?  How is it



           2   that there were all those people available to get on



           3   that within 25 minutes if you don't have enough staff?



           4   A      We have done -- this year, we have done 11



           5   cease and desist actions and 44 administrative civil



           6   liability actions.  So we have focused on making



           7   sure that we are timely and responsive as much as we



           8   are able to.



           9   Q      But my question is:  If you are stretched so



          10   thin and unable to find people to do these detailed



          11   inspections and take these enforcement actions, how,



          12   within 25 minutes of getting BBID's letter, were you



          13   able to run that all the way up through management and



          14   get direction to proceed against BBID within 25 minutes?



          15          That just seems odd that if you are that



          16   overworked and understaffed, that you would be able to



          17   respond so rapidly to a letter from BBID and decide to



          18   take an enforcement action against them?  Where did you



          19   find the time to do that?



          20          Why did you find the time to do that?  Why was



          21   BBID so important to merit a response within 25 minutes



          22   of getting a letter?



          23   A      We have a number of items that we have



          24   quickly investigated this year.  BBID isn't the only



          25   one where we have done very rapid response
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           1   investigations.  We have seen that both in our



           2   complaints avenue, based upon the severity of the



           3   issue, and also in the water availability avenue.



           4   Q      So what about BBID's situation made it such a



           5   priority to get it going within 25 minutes of getting



           6   the letter?  What stood out about BBID?



           7   A      When we received it, we had also been looking



           8   at newspaper articles that said that BBID did not



           9   intend to cease its diversions.



          10   Q      So there are articles that say that BBID said it



          11   was not going to cease its diversions?



          12   A       I believe that is what we saw.



          13   Q      Were those newspaper articles produced, along



          14   with the Public Records Act that the State Board



          15   reported?



          16   A      I believe we had some issues regarding links



          17   being dead, and I don't think I printed those.



          18   Q      And my last question is:  Did you do anything to



          19   validate any of the claimed rights that were submitted



          20   pursuant to the Informational Order?



          21   A      We have been working on that, yes.



          22   Q      Prior to issuing curtailments or prior to



          23   initiating an enforcement action, did you do anything to



          24   validate any of the claimed rights that you received



          25   pursuant to the Informational Order?
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           1   A      Much of the information from the



           2   Informational Order, it was so large, the amount of



           3   information -- because it was deeds and other



           4   documents -- that we have been working on that as we



           5   have staff resources available.  We have been



           6   actively looking at the information.



           7   Q      And so if somebody submitted, pursuant to the



           8   Informational Order a, claim of a pre-1914 water right



           9   and a riparian right and claimed a priority date on the



          10   date they purchased the property, and that was it, did



          11   you just assume that it was valid and input it into the



          12   demand side of the availability equation?



          13   A      The staff does quality control work.  And I



          14   believe Mr. Yeazell was better able to address the



          15   issue of what we do on our quality control.



          16   Q      Did you do anything to help validate any of the



          17   claimed rights?



          18   A      I have been looking at materials, yes.



          19   Q      You said you have been looking at materials.



          20   What do you mean?



          21   A      Such as Pacific Gas & electric submitted



          22   certain materials.  I've looked at their materials.



          23   So I have been looking at materials because I wanted



          24   to understand what kinds of submittals we have been



          25   receiving under the Informational Order, and get a
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           1   feeling for quality of the submittals.



           2   Q      Okay.  Do you know what regulatory storage is?



           3   A      Yes.



           4   Q      What is regulatory storage?



           5   A      It is a collection of water just for the



           6   ability to do an efficient irrigation, and things



           7   like that.  So it is very -- you regulate the flow



           8   rather than storing the flow.



           9   Q      What is your understanding about a riparian



          10   water right holder's ability to engage in regulatory



          11   storage?



          12   A      That a riparian can do so.



          13   Q      What is your understanding about the



          14   availability of a pre-1914 water right holder to engage



          15   in regulatory storage?



          16   A      That probably they could do so.  It depends



          17   what kind of operational scheme they have.



          18   Q      And how long can you hold water under a



          19   regulatory storage regime until it is considered



          20   technically storing water?  Do you know?



          21   A      Only for licensing purposes that can occur



          22   for up to 30 days; but for other purposes, that rule



          23   does not apply.



          24   Q      So if there is a company that runs a hydropower



          25   facility somewhere in the Sierras, and they have a
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           1   riparian claim to the water, how long can they hold



           2   water in storage under that riparian right, do you know?



           3   A      They cannot hold it in storage.  They can



           4   only regulate it.



           5   Q      And so talks about a pre-1914 water right



           6   holder.  Let's say there is a power company that has a



           7   pre-1914 water right for storage and for direct



           8   diversion for a power authority in the Sierra Nevada,



           9   somewhere in the mountains.  And they were subject to



          10   the curtailment to the June 12th notice.  Let's say they



          11   had a 1910 priority date.  Are you aware that the



          12   June 12th notice provided an exception for hydropower?



          13   A      Only for direct diversion hydropower.



          14   Q      So if somebody has a direct diversion for



          15   hydropower, are they allowed to engage in regulatory



          16   storage in order to pass that water through the hydro



          17   facilities?



          18   A      If the party is curtailed, we only provided



          19   exception for the direct diversion element, and only



          20   if they are regulating flow in accordance with



          21   standard regulatory practices.



          22          A lot of parties use regulation as reason to



          23   store water in times of nonavailability.  And that



          24   is the problem in drought.  It is a time of



          25   nonavailability.  So, you know, you have to really,
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           1   carefully, look at what is regulatory during the



           2   time of nonavailability.



           3   Q      Right.  The State Water Board has ruled.  It is



           4   "last in, first out" or "first in, last out" rules for



           5   regulatory storage.  Are you familiar with that?



           6   A      I'm familiar with that.



           7   Q      Is it "last in, first out" or first in, last



           8   out," do you know?



           9          MR. O'LAUGHLIN:  "Last in, first out."



          10   Q      BY MR. KELLY:  "Last in, first out."  So under



          11   that rule, you can store water for up to 30 days before



          12   it is actually considered storage; isn't that right?



          13   A      You can't store before it is considered



          14   storage.  You are talking about regulation.



          15   Q      It is regulatory storage.  You can engage in a



          16   regulatory storage for up to a 30-day period under those



          17   rules, correct?



          18   A      The regulation that deals with this issue



          19   simply states that you can regulate water for up to



          20   30 days for licensing purposes.  It does not address



          21   other circumstances.



          22   Q      How long can a riparian water right holder have



          23   water in regulatory storage before it has to be



          24   released, do you know?



          25          MS. MORRIS:  Objection.  Calls for legal
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           1   conclusion.



           2          THE WITNESS:  The regulation does not address



           3   that.  It has to be look at based on the circumstances



           4   because the problem again is in a drought, if you are



           5   taking that water, your storage may occur much quicker,



           6   your storage issue.



           7   Q      BY MR. KELLY:  Did you do anything or recommend



           8   anything to account for water right holders' ability to



           9   engage in regulatory storage as part of the exception to



          10   curtailments for hydropower?



          11   A      I did not look at that, per se.  I looked at



          12   a long list of issues that Pacific Gas & Electric



          13   Company raised with me regarding their operations



          14   because they had a number of considerations.  They



          15   were a large right holder.



          16          So I discussed a number of issues regarding



          17   their operation and facility with Pacific Gas &



          18   Electric Company.



          19   Q      Was that in writing?



          20   A      No.



          21   Q      Are there any notes from those conversations?



          22   A      Pacific Gas & Electric Company sent me an



          23   email.  I did not answer the email.



          24   Q      You did not answer the email.  Did you respond



          25   to them verbally?
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           1   A      I asked my FERC people regarding -- because



           2   there were issues with respect to threatened and



           3   endangered species.  And I asked them what was going



           4   on, what was the circumstances and the situation.



           5          And then I made a personal assessment with



           6   respect to whether I would write to PG&E that there



           7   were issues or I would look at, you know, in taking



           8   into consideration the specifics of what the FERC



           9   staff informed me, the in-house FERC staff informed



          10   me, was going on in the field.



          11          MR. KELLY:  No more questions.



          12          MR. O'LAUGHLIN:  We are done.  Thank you.



          13



          14



          15          (The deposition concluded at 5:34 p.m.)



          16



          17                            --o0o--



          18
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          24                            --o0o--
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