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_ 1l IN THE SUPERICR COURT OF THE STATE OF CALIFORNIA,
1 2 IN .NXD FOR THE COUNTY OF 1ONTE3ZY.
. 0
i 4| EMMA OTEY, )
5 PLAINTIFF, ) Number 11,304
<] Vs. ) TRANSCRIPT
7 | CARMEL SANITARY DISTRICT, etc,., ) oF
8 DEFENDANTS, ) TESTIINY,
O = = = = = o = . e - e - -e-m-— -
100  ececcaceaaoa
B — A ”"'“A‘*Thé“abUVEfentitIeﬁ*éﬁﬁﬁé”ééme on regularly to

12 | be heard in the above entitled court, before Hon,
13 | Harry C. Lucas, Judge of the Superior Court of the
14 | State of California, on April 7th, 1931, at 10 A.M.
15 The plaintiff being represented by 35ilas W.
le | Mack Esq.,, and John M, Thompson, Zsq., and the
17 | defendant Carmel Sanitary District being represented
18 | by Messrs. Wyckoff and Gardner and airgyll Campbell,

19 | £sq., the following osroceedings are had:

2y eeececceea- -
21 | THE COURT: What are the issues?

22 | THOMPSON: I would like to have She map marked, for

identification.

2 8

THE COURT: It will be marked Plaintiff's Zxhibit 1,
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‘THOMPSON: If the court please, I will state, by

-l

for identification,

65

way

of an opening statement, that this is a quiet ti%le

action, involving lands which we expect to

show appear upon this map, marked for identificastion

and which land appears to be in colored crayon, The

plaintiff claius to be the owner of that land and

We expect to prove, that she acquired title to same,

through original government petent fr-m the United

Stetes, and we expect to show that this land

12
13
14
15
18
17
18
19
20
21
22
23
24

is.

~bordered on the West, by the Pacific Ocean and on

the Séd%h, we é%péot to show that the land goes to

the center of the Carmel River, our theory being,

it is not a navigable stream and the land adj
takes to the middle under the Code Section.
(Indicating on map) is the land in dispute, 1t
defendant, Carmel Sanitary District, a couple
years ago, had an act passed through the Legi
granting to the Carmel Sanitary District, the

title and interest of the 3tate of California

oining,
This,
he

of
slature,

right

and to a large itract of land, which runs up the

Carmel River a mile or iwo and across the rive- and

down on the other bank aﬁd includes this part

lend as well as considerable other land, U-rg

icular

er the
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THE COURT: I think I will hear all of the argument at or
time, but, perscmally, I don't believe the testimony
of the geologist would be very helpful tb me,

WYCKOFF: Suppose we let this stand and finish the

evidentiary testimony here, and after I get a
letter fram him I will ask your honor to hear it
because this is not a case where the plaintiff is
sSuffering for an early disposal of the case,

THE COURT: ror the purposes of Lir., Thompson's motion for

none- suit in order that he may bmve his point,

I would like to have the arzument at one time., -

J«He STEWART, being first duly sworn, testified

as follows:

THOMPSON: You have been a resident of Carmel Valley for
meny years? A 59 years,

& And how o0ld were you when you came to the Carmel
Valley 59 years ago? A 7 years old.

& You have iived there ever since? A Yes, I have
lived in the valley ever since,

Q What 1s your business? A Iiy business now is
orchards, I have an orchard up the valley a little

ways.

Q Will you state, in a general way, how much you know
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morning if there could be some interpretation of

what that amount of sand piled there means and

what might have been the condition in 1852 hen

the survey was made,

THOMPSON: I don't see the thmwory of it, and if
their case, I wish to make a formal motion
non-suit on the ground that it has not been
the land in dispute was tide lands, and tha
the only condition under which the State of
California had any right in theggwignds; ph

rhsgmpro;£mfhat the river is navigable, and t
thing left is the theory that it is navigable
and it has nét been shown that it is or that they

are tide lands,

THE COURT: Of course, a geologist's theory of the con-

ditions as they existed, when the survey was made
of the meander line will not be of any help, or

would it be material, in absence of a showing

that the government surveyors knew of that condition

at that time,
WYCKOFF: They knew where the north bank of the Carmel
RAiver was,

Argument between Counsel
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1 about the mouth of the Carmel River, and how much

2 you have seen of that in the last 59 years?

3 A I will state that I lived near the mouth of

4 the river 38 years continuously.. I had an interest

5 in a dairy there for 39 Years, and I had oceasion

8 to be around that place every day, in faet, I had

7 iy cows pastured down there all summer at the mouth

8 of the river and in winter time us boys

9 were spearing these steelheads night and day. Ve

10 would go down at low tide, and we would wait for
11|  them at night so we were pretty well familiar with

12|  that part of the country.

13 |@ Did you ever go swimming in that little lagoon?

14 4 Yes, sometimes 3 and 4 times a day when the

15 neighborhood boys came along, sometimes once, and

18 sometimes not every day, but it was lots of times

17 anyway, I came there in Marcﬁ; 1371,

18 |[THE COURT: Then you were ahout 15 rears old in 1874%

A No, I was only 10, I was born in 1854.

=
©0

WYCKOFF: This patent is dated the first of July, 1874

L \Y)
o

but was not tc be recorded until October lst, 1375,

N N
N -

THE COURT: You came there in 187127 4 Yes,

R A% that time you were 7 years of age? 4 Yes,

R B

R 3 years later, 1874, when this was patented, you
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were 3 years older, so you were 10 years old

when this patent was issued? A Yes,

THOMPSON: At the time you were ten years old,

you living? A Right near the mouth of th

west of the old mission,

And that year you saw the river over 1it?

-186-

where wert

river -

[$))

A Yes,

I could see it from the house, at that time.

What do you now about the place where the Carmel

River has entered the Pacific Ocean in the

59 years? A It is practically the same pl

‘runs North and sometimes it empties the ot
a little ways, but it has been for the mos
in the same place it is right now for the
59 years,

It has not varied very mmch? A No, only

last

ace,

" There has been very little change. Sometimes it

her way
t part
Last

for

short times, Sometimes when it is low it would

be forced by the tide to run north. I hav

e seen

it as much as 4 times, at least 3 times, going

pretty well north. If the river recedes a
the tides force it that way, and it keeps
out that way.

During the 59 years, how many times was it

by hand - by artificiel means? 4 I could

little,

emptying

opened

not
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CaRIIEL LIARTIN, being first duly sworn, iess
] [ 1]

as follows:

THOMPSON: Your name is Carmel Martin? A Yes,

Q

&2

O

You are one of the heirs mentioned, in the deed
from your mother and children, to J.F. Devendorf?

A TYes,

And a son of John Martin? A Yes,

And you are a practicing attorney at law, in the
State of California and have been for several years?
A Les,

You were born and raised in iontersy County, I belizs

A Yes, sir.,

W1ll you state,in a general way, how familar you have
been with the mouth of the Carmel River. A I will
state I was born near the Carmel Kission, right near
the mouth of the river, July 5, 1879, After T
arrived at school age, we used to wade the river,
beginning in the early part of March of each winter,
and go to the Bay School, whieh is near the mouth

of the 8an Jose Creek and part of the time, we waded

the river right a2t the -oint where this questiorn >7°

ct

itle is concerned and part of the time urt-er un
the rever, That ccntinued until I was ner:ans 12,

or 14 years of age and then the bridge was "uilt
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1 government platts, d4id you have in making your
2 survey? What calls in the plat and what part
3 " of the government plat did you use is making this
4 particular map? A TWell, the calls for tie bound-
S ary, you mean?
6l Q The calls for the boundary, A It comes down the
7 Pacific Ocean,until i% comes to the mouth of the
8 Carmel River and then up the north bank of the
9 river, I believe is what the field notes say. I
10 don't remember just now,.
11 ~ Re-cross examination )
12 e ’
13 | WZCKOFF: That is your interpretation of sorething, and
14 ' you have deliberately omitted all courses and
15 distances on the map ccntained in the neander line,
16 of the survey, rrom'which you plotted it, 4 I
17 ‘. omitted the meander lines, yes, |
18 I Q You have omitted pnlotting those? 4 Yes,
19y  dmca——- ——————
20 at this time 2 rece$s is taken until 1:45 2., of
21 tre saze day, at which time 2:urd riconvatas and the
22 followins proceedings are 1243:
23 |T¥E CCURT: Vho is a. .. allan?
24 "H01PSON:  Ze defaulted,
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1 and when the river was high we crossed the bridge,
2 about a mile from the proverty in question. 4lso,
3 all of our family, when we were young falks, we
4 used o spear Steelhead Trout or salmon, as we
5 called them, in the mouth of this river all winter
6 long, from the opening of the river in the late
7 fall, generally around the early part of December
8 of each year, we would fish for Steelhead and spear
9 them in this river and, in order to spear them, you
10 had %o get right into the stream; you could not

‘ L o 11 T spear them from the bank, you 7had to zet right down

: 12 “into the water and we were in the water, all the way
13 from our ankles up, until the law went into effect,
14 prohibiting the spearing of Steelhead, which was
15 15 or 20 years ago, L teliesve, 3esides that, we
16 used to hunt Ducks there all of the time and in
17 the syring after the Steelhead and Trout stopned
18 running then we would fish for the small Steelhead
19 trout with a fishing rod. 7e did-not use rods
20 however, we simply used a piece of can pole, %o
21 Tish, 2nd we contvinued fishins for trout, more or
22 less 21l through the summer sceason, until the water
23 zot somewhat stagnant, »y seing imvounied for =2
24 long period of time, ~hen She trout.tasted of the
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brackish water, and then we woi1ld stop fishing,

until the dusk season started again, which was

early in the fall.

Q . Well, so you are about 51 years of age now? 4 Yes.

And you have known that river ever since you were

a boy? & I have,

And T will refer you now %o a map, which has beeh

identified here, and ask you if you are familar with

the land shown in green there - the land in dispute

in this action. & Yes, I am.,

property, in gfeen;'wifﬂ”oﬁher'lahd, to J.F.

And you wgere one of the grantors who granted that

Devendorf? & Yes, I might say 1 went down there,

with Mr. Severance at the time he was running the

1ine., I was with him at the tine he made that

survey.

THE COURT: ILs that the 1908 survey? s 1907, I think,

The property was granted in 1908, but the survey

was made the year before.

THOMPSON: Low that southern boundary of the property,

shown in greem, was where, in respect to the middle

yf the carmel River at the time of that survey

in 1907 was nmade’ a iy instructions to Severance 3’

~hat time were %to run the survey to the center of
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the river.

Now, there is also a letter nHn there, which has
been designated by ir. Severance to be the actual
mouth -f the river where it enters the ocean -
you have been familiar all of th ese years with
that entrance to the ocean, have you? A  Yes,

I have, excepting from 1904 to 1907, I was away

at college and during that time I was not familiar

with it.

That is, as a matter of fact, the exact spot where

/
" you used to get the Steelheads? & Yes,themoutb/
v f

'O0f the river where 1t 1s now, and zs to where it '5'

#
5

was in 1907, is approximately in the same vicini 'J.;
As a matter of fact, during all of these years 1
that I have been familar with it, the mouth has; 5
been in the immediate vicinity where 1t is now.? |
In fact, as a rule, it was a little bit further
south, maybe 100 yards further south than now, by
reason of the fact that at that_particular poiﬁt
there is a natural channel in which the river the
majority of the time is, »eing there 1s rocks on

both sides of it and a depression between those

rocks and as a usual thing She river gets 1n that

channel 2nd seeps through, until it zets to the
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ocean, except twice to my memory, the river has

run to the north of its present location to

the north and emptied in the sea up by the
rocks that are bractically underneath this
THE COURT:
1, for identification.
rocks join.
THOMPSON: You might mark that,

THE COURT: Mark it "CM1L" will you, ilr, =iartin®

point,

Indicating a point on Plaintiff's Exhbit

A Where the sand and

Now

thet "CM1" indicates the point where the river .

- emptied in on two different occasions, A

Yes,

“that I recall, That was back when I was about 15,

because in going from school we stoprned to
there every night.

THOMPSON: When was the other time? 4 ls27,

swim

Q Those are the only two times in the last forty

»

years, that you know of?

4 That 1 can recall,

and that was only durin- the winter and then it

barred up in the late spring.
its usual mouth, the following winter.
) What do you know in regard to navigation in
Carmel River? 4 VUsing the term from the s
o0l coamerce, why there never has bheen any n

of any kind on that river,

It shifted back %o

he
tendards

avigation
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1 Q Has there ever been any travel over the Carmel River
s ( 2 or any part of it for trade or commerée? A No,
......... 3| WYCKOFF: May I interrupt a moment? When wes it before
4 1927 that the witness testified the river ran to
5 the north? A I was zbout 15 years‘6ld and that
8 would be about 1894,
7 | THEOMPSON: About 35 years ago? A Yes, ahbout that,
8i « What do you know about the Carmel River, as to
9 whether it 1is susceptible of being used for trade ant
10 commerce? A It is entirely too shallow.
( 11| @  No possibility of it? & No, absolutely not. There
) 12| - has never been 2 boat come in there that I ever
13 heard of, in fact, I never saw anybody ever attempt
14 it.
15 @ Has it ever been used for flotation of logs? 4 Yo,
16 the only navigation, to answere the gquestion - the
17 only navization or use of the water at all, has been
_ 18 using row boats or hunters zoing after duc:s and tha:s
19 was on the water that has been impounded in the var,
20 when the bar is across the mouth, and it is still wat
21| = That is just when - jus% one partieular svot in the
29 river’ . In the lagoon.
23| < It is a sort of a lacoon or pond made by “he b»arring
24 of the actual entrance into the ocean? 4 Tes, that
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1 is it.
2 | < It is similar to the T“arrapatos and lLial Poso and

E 3 San Jose Creeks. In all of those creexs, after the
4 winter's waters go down, there is & small lagoon
5 remains inside of the bar, farticularly the San Jose
6 Creek. I am not so familar with the Garropatos,
7 although + have seen it.
8 Q There has never been any navigation on any|of those?
9 A No.
10 < Do you know about when the Pacific Improvement Co.,

¢ 11 dam was built up the Carmel Valley in the Carmel
\ 12 River? 2 No, I don't know the dste, although I
13 know it was many, many years zgo.
14 : Somewhere around 1885, possibly? 4 I judge so,
15 because about that time my father granted a water
16 right to the Pacific Improvement Co.,, and as
17 remember hearing~them talk a%out i%, it was about
18 that time that the dam was built, although I don'$
B 19 rnow the date, -

i 20 Q .Can you state anything in reggrd to the difference
21 vetween the flow down sie Carmel 2iver thenm aftar
22 vhe dam was built? . Jell, I nelieve since that
23 dam was consiructed I don’'t b:zlieve thevre was uuch
24 chanze 1in the flow of waser. |

®
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How about now? a ‘jell, nov there is consideradbly
Less, of course, because of the large dam that
is in the river now. It impounds a lot .of the

water and the watzar that used to flow on past the

" dam in the spring of the year is now practically

all retained by the large dam.

About when was the large dam built? A It seems
to me 10 or 12 years ago, but I don't know that

date positively, that is Just =z statement on my

part to the best of my recollection.

- ever used the Carmel River as a means of conveying

their products to zmarket? 4 llo.

and the river is not capabdle of doirng that? a4 o,
if there was a high flood, there mizht be at that
pa-ticular tize sufficient water Zor a larger doat
to zo on it, but %the current is so severe vhen
there is much water <+hat they cannot make any
progress at all, :

This is a mountain creek, s it? A4 Ves, and a

lot of pre

&)
-t
‘G
'J
ot
[$]
ot
}-4e
Q
o
'l
s}
i
<
.

-+

and during a »ortion of the 7ear, does 1t prac-
tically dry up? & IS dries up Zor guit= a long

distance frcocm she mouth upssream for several
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Not even a small boat could go down the riv

miles, in fact I think last summer it was ¢
for a distance of 12 or 12 miles up the riy
Well, in the vieinity of the mouth, durins
portion of the year does 1t go substantiell
A With the ususl winter it ceases to flow
the lagoon along the latter part of June,ar
if it is a dry winter, earlier than that, s
remains dry until the rains come in the fal
Somewhere along in December? A Yes, the ¢

part of December, generally.
5;; half the year, is thet correset? A4 Yo.
Now, during e2ll of these years, what has be
customary right at the mouth of the river i
respect to barring by th: sand or anything? 4 If
the rains are not very heavy in the early part of_
Deczmber sometimes it remains barred even from
December up to January, until there is sufflicient
rain falls in the mountainé, to cause enough water
to come down to raise up the small lagoon %
ramains in the mouth of the river to force
over the top of the bar unless somebody assi

in cutting through the bar or cutiting the channel

to help it gzet through, but usually it open
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sometime during the month of December and usually
remains open, It mey be closed up firoa few days
at times and unless it is an execeptionally dry
winter then it remains open until the zonth of
June,or sometimes the latter narit of Hay; and
generally in recent years it is barred up by the
first of July.

< And then what are the conditions around there,
after 1t is barred up, until the next winter's rain?

A There is a small lagoon forms in “he mouth of

7 the river when the river gets very shallow. At

“first there is a 1ittle stream flowing in it and
gradually, as the summer comes on, the stiream dries
up and the lagocn starts to recede and when the
supply of water ceases to come in, shen evaporation
takes place and the lagcon starts to shrinkx and
shrinks up to a point just about where this eastern
boundary of this green place is.

Q Referring to the eastern boundary of the southern
part of the property, described in green? A Yes,
THE COURT: On Plaintiff's Zxhidit 1 for identification?

THOMPSON: Jes, .  .ind remains that way until the hizh

1

equinoxial tides start to come in, zenerally during

the latter nrart of September, we have some rough
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seas and the seas roll up on the bar between the

lagoon and the ocean and there are some waves

sometimes splash over, and there is a certain amount

O

THEE

THOIIPSON:

THE

THCIPSON:

—-seems dry? A Ves,

of seepage starts to seep through.

4nd the subterranean flcw of the Carmel River,

do you know whether people have dug holes ¢t
for their eows, or what do you know about %
4 Yes, there is some water in the sand all
the summer by digging down 2 or 3 feet,

There is a subterranean flow, although the

You-are familar with the property there of
A Yes,

And in a general way, will you deseribe wha
A This portion of it here that runs up int
chamel of the river, the southern part of
generally in the water, both in summer and

particularly the western part if it, from a

here
hat?

throuch

surface

Mrs, Otey?

t 13 is?

0 the

it, is

in winter,

point

a little bit south of this angle here, you get into

& sarnd bar,
CCTRT: Illark it =cliam,

1l will show 7ou a line -
CCTRT: sark that on the map.

nCiE" ?




