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VEDNESDAY, JULY 9, 1997, 9:00 A M
SACRAMENTO, CALI FORNI A
---000---

HEARI NG OFFI CER STUBCHAER: Good nor ni ng.

W' || reconvene the Delta Wetl ands hearing. There were
sonme questions yesterday about the order of appearance.
There are copies -- where are they, Jim copies of the
order of appearance? Have you distributed them

al r eady?

MR. CANADAY: No. Sone people have them

HEARI NG OFFI CER STUBCHAER. Ckay. Wiere are
the copies that you had? Okay. M. Canaday has those
for those who need it.

Al so, up on the screen is the order of
cross-exam nation. And I'msorry if | misspelled sone
nanes on there. | didn't get sone names. This is from
the notes | took yesterday. And it may be that sone of
t he persons who nmade policy statements will not wish to
cross-exam ne, but they're at the top of the list.

The first thing we're going to do today is
hear fromthe City of Stockton on their settlenent
agreenent .

Good nor ni ng.

M5. CAHILL: Thank you, M. Stubchaer. Good

nor ni ng, M. Brown.
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MR. BROWN: Good nor ni ng

M5. CAHI LL: As we indicated yesterday, we
t hought that the City of Stockton --

THE COURT REPORTER: [|'m sorry, your nane.

M5. CAHILL: I'mVirginia Cahill

HEARI NG OFFI CER STUBCHAER  Excuse ne, |
want ed to announce that we have Mary Gal | agher as our
Court Reporter today. And she won't recogni ze you so
per haps you could state your nane.

M5. CAHILL: Yes. Virginia Cahill
CA-HI-L-L, representing the City of Stockton.

As we indicated yesterday we thought that the
City of Stockton had reached an agreement with Delta
Wetlands. | took that agreement to the Stockton City
Counci | last night, which has approved it. And so we
brought today two docunments in what is Cahill overkill
a stipulation and the underlining agreemnent.

By way of background, when the Board's hearing
notice came out the Gty of Stockton filed a notice of
intent to appear as an interested party. W are,
certainly, interested because if you read the | ega
definition of the Delta, the boundary runs right
through the City of Stockton. Half of the City is
within the Delta, and the other half is i mediately

adj acent thereto.
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The City has itself filed a water rights
application to divert water fromthe Delta. And that's
Application Nunber 30531. So the City filed witten
testimony which basically asked the Board to put a
condition in any pernit granted to Delta Wetl ands t hat
woul d make it junior to the City of Stockton's
application.

As part of its efforts to reach accommopdati on
with the parties raising concerns about the project,
Delta Wetl ands approached the City and asked if we
couldn't, perhaps, agree on a pernit term And that's
what we' ve done

So today we're submtting a stipulation
between the parties that -- wherein we jointly ask the
Board to insert the follow ng | anguage in any permt,
or license granted by the Board to Delta Wetlands on
the applications that are the subject of this hearing.

And the permt termreads:

This permit, or license shall be junior in
priority to any application filed by the Gty of
Stockton to obtain the water reasonably required to
adequately supply the beneficial needs of the Stockton
urban area, or any of the inhabitants, or property
owners therein.

And we think this partially answers the
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guesti on posed in your hearing i ssue nunber one, which
is: Wat pernit terns and conditions should the Water
Board include in any water right permt?

So we brought today copies of the stipulation
and the agreement. 1've given the originals and 13
copies to Board staff. | circulated some through the
audi ence, and there are additional ones available to be
pi cked up. | don't know where they've all noved. So
I"mgoing to put sone on this chair. | don't know if
ordinarily we nunmber stipulations --

MS. LEI DI GH: Yeah, we shoul d.

MS. CAHILL: Because we had used nunbers for
the testinony that we had previously filed. This would
be Stockton Number Exhibit 10, the stipulation. And
t he agreenent woul d be Stockton Exhibit 11

The agreenent had said that Delta Wetl ands
woul d subnmit it as part of its case. So you might want
to also give it the Delta Wetlands next in order
nunber .

MS. BRENNER It would be Delta Wetlands's
Nunber Exhibit 31 and 32.

MS. CAHILL: And so we would offer these two
exhibits in evidence, at which time we woul d not
cross-exam ne any other parties. And we woul dn't

believe it's necessary to adnmit our previously
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submitted testinony.

HEARI NG OFFI CER STUBCHAER: All right. Are
there any objections to receiving these into evidence?
M. Jackson.

MR JACKSON: Yes. |'d like to ask a
guestion. Stockton Record is reporting this norning
that there's been some kind of contract between
St ockton and Delta Wetlands for the use of the water

Is that part of this agreenent?

M5. CAHILL: No, it is not. And there is no
such agreenment. The only agreenment between Stockton
and Delta Wetlands is the agreement that we distributed
this norning.

MR, JACKSON: So you are not being added as a
pl ace of use for the Delta Wetl ands Project?

M5. CAHILL: No.

M5. BRENNER: | don't know whether we are
already in it or not.

MR, JACKSON: | have no objection

HEARI NG OFFI CER STUBCHAER  All right.
Heari ng no objections, the exhibits are accepted.

M5. CAHI LL: Thank you very much.

HEARI NG OFFI CER STUBCHAER: Thank you. And
heard you state that you don't w sh to cross-exam ne

MS. CAHI LL: That's correct.
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HEARI NG OFFI CER STUBCHAER: Ckay. And M. --
is M. Lasson here today? W didn't deternine
yesterday if he wished to cross-exanmne. |If he's not
here he, probably doesn't, but M. Turner reserved the
right to cross-exanmine. Okay. | guess that's been
settl ed.

Okay. Ms. Schneider, is your w tness present?

MS. SCHNEI DER: Yes, he is.

HEARI NG OFFI CER STUBCHAER: All right.

Proceed.
---000---
DI RECT TESTI MONY OF DELTA WETLANDS PROPERTI ES
BY ANNE SCHNEI DER

M5. SCHNEI DER: Woul d you, please, state your
nane and briefly summarize your professional expertise.

DR. M LANDRESS: My nane is Bob MLandress.
I"'mthe Director of Waterfow and Wetland Prograns for
the California Waterfow Association

I have a Masters and Ph.D. in Ecology fromthe
University of California at Davis, and have been
enpl oyed conducting field studies, or receiving fornal
education in pursuit of a career in waterfow and
wet | and ecol ogy for the past 30 years.

Since 1985, | and ny staff have conducted

wat erf o surveys, research, and wetl and advi sory
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services in the Sacranento-San Joaquin River Delta.

Sonme of our nobst significant acconplishments
in the Delta were studies of nesting waterfow in the
Sui sun Marsh, assisting the Tuscany Research Institue
in the creation of waterfow habitats on Mandeville
I sl and, eval uating success in neeting nmitigation
requi renents for powerline inpacts in the Delta on Palm
Tract, and advising on the creation of a private
wildlife habitat area on Brack Tract.

M5. SCHNEIDER: Dr. MlLandress, did you
prepare Exhibit DW 21, which describes your
pr of essi onal opinion of the adequacy of the Delta
Wet | ands' s Habi tat Managenent Pl an?

DR MLANDRESS: Yes, | did.

M5. SCHNEI DER:  Wbul d you, please, sunmarize
your witten testinmony.

DR. McLANDRESS: | won't go through all 20
pieces. In ny opinion, the Habitat Managenent Pl an
i ndi cates substantial benefits to wildlife. And I
think it will serve to enrich wildlife resources for
the entire Delta.

The benefits are far in excess of the
no-project alternative described in the DEIR, because
t he habitat islands provide year round benefits for

wildlife, which is not offered by the no-project
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alternative. The benefits lost fromflooding reservoir
islands will be nmore than conpensated from habitat
i slands in nmy opinion.

Many speci es not presently using Delta project
islands will be attracted. Anything nearby in the
Delta and also in the Sacranmento Valley. Also |
beli eve that |ocal breeding waterfow will be extrenely
wel | -served. Present conditions are not good for
breeding waterfow. And | think the project wll
provi de excell ent benefits for breeding waterfow.

| guess, nobst inmportantly, it uses an adaptive
resource managenent approach which allows for future
nodi fi cation of habitats based on the results of
ongoi ng nonitoring and annual review by a Habitat
Managenment Advi sory Committee.

Thank you.

MS. SCHNEI DER:  That concl udes our direct
testimony. | would like to raise sone of our
availability lintations.

HEARI NG OFFI CER STUBCHAER:  Yes.

M5. SCHNEI DER: And request to -- a poll to
see if anyone has cross, especially for several of the
Jones and Stokes's staff who are here and avail abl e
just for cross.

HEARI NG OFFI CER STUBCHAER: Yes. | thought
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that would be the |ogical next step. How about the
culture resources witness? Shall we see if there are
any questions for that w tness?

MS. SCHNEI DER: Yes. Dana M Gowan.

HEARI NG OFFI CER STUBCHAER  Does anyone w sh
to cross-exan ne Dana McGowen on culture resources?
None. So that witness may be excused.

M5. SCHNEI DER: Ckay. M. Wayne Shijo who is
the expert for Jones & Stokes on boat and road traffic.

HEARI NG OFFI CER STUBCHAER: Boat and road
traffic?

V5. SCHNEI DER: Ri ght .

HEARI NG OFFI CER STUBCHAER. Does anyone w sh
to exami ne that witness? No one. That witness is
excused.

MS. SCHNEI DER: M. Janmes Easton, who
assisted M. Rawl i ngs on Swai nson's hawk and greater
sandhi ||l issues. M. Easton is an expert on those
particul ar species.

HEARI NG OFFI CER STUBCHAER  Does anyone w sh
to exanmine M. Easton? Seeing no response, that
wi t ness nay be excused.

MS. SCHNEI DER: And M. MLandress, who has
fl own here from Canada.

HEARI NG OFFI CER STUBCHAER: For three m nutes.



CAPI TOL REPORTERS (916) 923-5447
250



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ckay.

M5. SCHNEI DER: So Dr. McLandress as well,
are there questions for hinf

HEARI NG OFFI CER STUBCHAER: That's on habitat?

M5. SCHNEI DER: That's correct, that's on the
Habi t at Managenent Pl an.

HEARI NG OFFI CER STUBCHAER  Does anyone w sh
to question M. MLandress? | see no response.

M5. SCHNEI DER:  Ckay.

HEARI NG OFFI CER STUBCHAER: And staff may
respond, too. | want to point that out, and Board
Members. It's not just limted to the audience.

MS. SCHNEI DER.  Soneone shoul d ask
M. MLandress at | east one question.

HEARI NG OFFI CER STUBCHAER  Ckay. How is the
weat her in Canada?

DR. McLANDRESS: | was just going to offer
that one without the question. |It's definitely cooler
than here.

HEARI NG OFFI CER STUBCHAER  Ms. Forster asked
if M. Cowell was here from Cal trans.

MEMBER DEL PI ERO. He didn't show up.

M5. SCHNEI DER: W have M. Rawlings as well,
who will be here and was the one yesterday that

testified at length on the HW. He will continue to
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be avail abl e.

and he indicated that

MR SUTTON: M. Stubchaer?

HEARI NG OFFI CER STUBCHAER:

Yes.

MR, SUTTON: | talked to M. Cowel | yesterday

he did not wish to cross-exani ne

on the traffic issue. That he would present what they

wanted to do in their case in chief.

HEARI NG OFFI CER STUBCHAER:

M. Sutton.

Al'l

Canada.

You're

right then,

excused.

DR. McLANDRESS: Thank you.

MS. SCHNEI DER: | have --

HEARI NG OFFI CER STUBCHAER:

t hrough the whole list this way.

limtations,

MS. BRENNER

Thank you,

have a good trip back to

Maybe we coul d go

As to the availability

one Jones & Stokes staff person

M. Steve Chai ney hel ped prepare the testinony wth

M. Raw i ngs.

corr espondence,

July 22nd.

And M.

And M. Chai ney,

as we noted in our

is not available until the week of

John List is here today. This is the

only day he is here. And as | nenti

oned yesterday, he

would like to be able to | eave by 2:00 if possible.

But

he is,

agai n,

only here today.

And then he's out
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of the country.

HEARI NG OFFI CER STUBCHAER: And he's here on
salinity?

M5. BRENNER: Ri ght .

HEARI NG OFFI CER STUBCHAER: He testified on
salinity?

MS. BRENNER That's correct.

HEARI NG OFFI CER STUBCHAER. Does anyone w sh
to cross-exam ne John List? W have two persons who
wi sh to cross-exanmine. Are there any other tine
constraints that we have?

MS. BRENNER No, that is all

HEARI NG OFFI CER STUBCHAER: |If there are no
obj ections, we could -- M. Maddow and M. Jackson
cross-exanmine first, to accommodate that schedul e.

MS. BRENNER: Ckay.

HEARI NG OFFI CER STUBCHAER: Are there any
obj ections to changing the order?

MR. JACKSON. He's got to |eave at 2:007?

M5. BRENNER  Yes.

MR. JACKSON: My objection, | would prefer not
to take himout of order, but if you would Iike ne to
start, 1'll start by making my due process argunent in
regard to the unfairness of this hearing, because 20

m nutes to address 15 people on a very large water
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right is a conplete deprivation of both Federal and
State Constitutional Rights.

HEARI NG OFFI CER STUBCHAER: M. Jackson, were
you here yesterday when we di scussed the tine issue on
Cross-exam nati on?

MR, JACKSON: Yes, sir.

HEARI NG OFFI CER STUBCHAER: It's not an
absolute limt. Wen you -- you can tell nme when
you're finished with 20 minutes that you need nore tine
and say why, and you can go on.

MR. JACKSON: Thank you, sir.

HEARI NG OFFI CER STUBCHAER: | don't do that as
a constitutional deprivation of your constitutiona
rights.

MR. JACKSON: Well, | understand you don't, or
you woul dn't have scheduled it that way. But this is a
very inportant matter for the nobst threatened area of
California. And this is a huge water rights hearings
wi th many conplicated questions. And 20 minutes for 15
W tnesses is --

HEARI NG OFFI CER STUBCHAER: Wl |, as | said,
if more tine is required it will be granted. Just as a
matter of interest, there are 23 potenti al
cross-exam ners. |f each cross-exani ner took an hour

that's 23 hours and that's a major portion of the tine
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remai ni ng.

W have about 23 -- let's see, 32 hours
schedul ed, remmining in the hearing. And if we have to
go on to the other dates we nentioned beyond that,
we'll do so. But in order to try and -- pardon?

M5. LEIDIGH: Al night sessions.

HEARI NG OFFI CER STUBCHAER  Al'l ni ght
sessions. The hearing officer doesn't have the stam na
to stay alert.

Anyway, we're -- we set a goal to try to
conplete the hearing in a reasonabl e period of tine,
but we do not want to deprive anyone of due process.

Al'l right, with that you think that changing
the order, M. Jackson, would deprive you of due
process?

MR, JACKSON: No, sir.

HEARI NG OFFI CER STUBCHAER All right. [If you
went in the ordinary order, we wouldn't get to you
until tomorrow, probably. So with that we'll start --
begin the cross-examnmi nation with Contra Costa Water
District Robert Maddow.

And for the benefit of the audi ence those who
may not know our procedures, the cross-exam nation is
conducted by one person. The Applicant is -- is

represented by a panel. And the question may be asked
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of any nenber of the panel, or answered by the nenber
of the panel who has the npst know edge on the question
asked.

MR, MADDOW M. Stubchaer, if |I may have
just a norment, | didn't realize we were going to be up
first thing this norning.

HEARI NG OFFI CER STUBCHAER  Al'l right.

M. Jackson, are you ready to go?

MS. BRENNER: M. Stubchaer, we need al so need
a few mnutes, because Ms. Leidigh wants to have all of
our witnesses up here at once. And it's a ngjor
reor gani zati on required.

HEARI NG OFFI CER STUBCHAER: All right. W
tried to save the chairs over there. W recognize the
tabl e wasn't big enough to have everyone sit at it. So
we'll have to play nusical chairs, but we'll take a few
m nutes to make the necessary arrangenents.

Of the record.

(OFf the record from9:20 a.m to 9:22 a.m)

HEARI NG OFFI CER STUBCHAER  Ckay. Cone back
to order, please.

M. Maddow, are you prepared to cross-exam ne,
or are you rushed because of the change in order?

M5. BRENNER: |I'ma little bit rushed by the

change in order. The 20-nminute time linmitation
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provi des another type of rush. Wat | would like to
do, M. Stubchaer, if this is acceptable to the Board,
is to start in the manner in which | had intended to
start when | was assuming that | was, in essence, going
to be third in the order. And that assunption was that
M. Nonmellini would be first followed by M. Roberts in
just follow ng your order.

We do have a nunmber of questions for Dr. List.
Dr. List produced testinmny and exhibits which are
largely focused on nmy client, Contra Costa Water
District. There are sonme other issues that cane up
t hrough wi t nesses who appeared before him which have
given rise to a few questions. And I1'd like to touch
on those.

Frankly, 1'Il say in advance that | would
suspect that it will be about the 20-m nute point when
we'll be ready to ask a question of Dr. List.

One of ny concerns is we al so have a nunber of
ot her questions for subsequent w tnesses, in particular
Dr. Kavanaugh. And we may not be able to get to those
in too orderly a fashion, because, frankly, | had
expected that some of the cross-exam nation by others
m ght have touched on sone of the issues that | m ght
have for Dr. Kavanaugh

So when we're finished, | would not be
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surprised to hear nyself asking you if | could have
permi ssion to at sonme point be able to ask just a few
guestions of Dr. Kavanaugh.

HEARI NG OFFI CER STUBCHAER: Al'l right.

M5. BRENNER: Wth those -- with those
conmments, I'mwilling to give it a try.

HEARI NG OFFI CER STUBCHAER: All right. And as
| stated twice before, if 20 minutes is a problemthen
tell me you need nore tine and we'll grant it..

MR. MADDOW Thank you.

---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PROPERTI ES
BY CONTRA COSTA WATER DI STRI CT
BY ROBERT NMADDOW

MR. MADDOW For the Court Reporter, my nane
is Robert Maddow, MA-D-D-OW and |'m appearing on
behal f of the Contra Costa Water District.

First I have a question for M. Bogdan. On
page 11 of Exhibit Delta Wetlands 6, you say that
during periods of non-storage Delta Wetlands will
manage shall ow water within an interlevee systemon the
reservoir islands.

My question is in search of an explanation of
managi ng shall ow water. How deep will that water be,

M. Bogdan, and what will the frequency of that



CAPI TOL REPORTERS (916) 923-5447
258



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

occurrence of that water be?

MR. BOGDAN: | actually don't know the details
of the -- of that particular feature of the project
description of the Delta Wtlands Project. Maybe
soneone fromthe Delta Wetlands teamwould like to
descri be that feature, that description of the project.
| was sinply in ny testinobny summari zi ng the project
descri ption.

MR. MADDOW Thank you. Then I'Il ask the
same question of M. Forkel.

How deep will the water that is going to be
managi ng -- involved in the nanagi ng of shall ow water
within an interl evee systemduring a period of
non- st orage be? How deep will the water be, and how
frequently will such water be present?

MR. FORKEL: During non-storage periods the
shal | ow wat er nanagenment on the reservoir islands will
try to maintain about an average of one-foot deep
across the islands. So it will be approximately 12
inches, but it would range fromO to 24 inches.

MR, MADDOW  And, in other words, M. Forkel
you're going to keep the reservoir bottom fl ooded and
you're going to do so using which water rights?

MR. FORKEL: W woul d be using our existing

water rights both either riparian or 1922 rights to
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provi de the shal |l ow wat er nanagenent.

MR. MADDOW Ckay. So you would be using
riparian rights for some portion of this water that
you'll be storing up to a depth of one foot during
non- st orage period of operations of the reservoir
islands. Is that what | understand you to say?

MR FORKEL: That's correct.

MR. MADDOW Riparian rights. Gkay. And in
addition to riparian rights you're going to use for
storage, you're going to use your 1922 appropriative
rights; is that correct?

MR. FORKEL: Correct.

MR. MADDOW Ckay. And you're going to use
those rights for which purpose? Wat's -- what's the
beneficial use for which you would be using those 1922
rights?

MR. FORKEL: W would be creating shall ow
wat er managenent and habitat.

MR. MADDOW Ckay. That's not an irrigation
purpose, | take it?

MR FORKEL: No.

MR. MADDOW And are any -- can you tell us
whi ch period within cal endar -- any cal endar year you
woul d be using those 1922 rights for that storage

pur pose?
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MR. FORKEL: The 1922 rights?

MR. MADDOW  Yes.

MR. FORKEL: Well, they would begin in the
winter and fall. And | don't know the specific nonth
we woul d use our 1922 right. 1'd have to review that.

MR. MADDOW Perhaps, that's a question we can
put to M. Easton in a few nonments. That | understand,
sir, that you are not the water rights witness. You
are the operations w tness?

MR. FORKEL: Yes. Sure.

MR. MADDOW | just wanted to understand this
fromthe basis of your testinony.

M5. BRENNER: | have -- excuse ne. |'d just
like to raise a question. Sone of these are |ega
issues. And | think that there will be an opportunity
to brief these at the end of the hearing.

MR. NOVELLINI: W can't hear you, Anne.

M5. BRENNER: | don't want to start a pattern
of objections, but these questions related to the |ega
extent of the use of the riparian, or the 1922 priority
right. Shouldn't it go to expert w tnesses who are --
who have testified not on | egal issues? W will
address these issues in briefs in closing.

HEARI NG OFFI CER STUBCHAER: How wi |l you know

the questions if he doesn't get to ask themduring the
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Cross-exam nation?

M5. BRENNER: |'m pl eased to have hi m ask, but
| think it should be on the record that M. Forkel and
M. Easton are not |awers and can answer questions on
engi neering issues, but not necessarily offer you
conclusions that are |egal conclusions.

MR. MADDOW M. Stubchaer, | recognize --

HEARI NG OFFI CER STUBCHAER: Time out. Tine
out .

MR. MADDOW | beg your pardon.

HEARI NG OFFI CER STUBCHAER: Just a nonent
pl ease.

(Discussion with staff counsel held off the record.)

HEARI NG OFFI CER STUBCHAER: M. Maddow, you
may ask your questions. The w tnesses nay answer to
the best of their ability. |If they think it requires a
| egal conclusion, they nay so state. And then your
guestion will be deferred to the attorney for Delta
Wetl ands for rebuttal -- not rebuttal, but for
answering |l ater.

MR. MADDOW M. Stubchaer, again, | hope this
isn't cutting into my time, | recognize that
distinction. | was attenpting to -- to raise sone
guestions that | believe relate to the day in the life

of Delta Wetl ands that M. Forkel --
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HEARI NG OFFI CER STUBCHAER  Yes.

MR. MADDOW -- testified to yesterday. He
went through a series of the restrictions that are
applicable. And I was trying to understand his
under st andi ng of those restrictions.

HEARI NG OFFI CER STUBCHAER: | understand that.
And as far as cutting into your tine, the clock stops
during objections, discussions, and answers.

MR, MADDOW | understand.

M. Forkel, you tal ked about a nunber of
restrictions on Delta Wetlands's operations as you went
through the day in the life of yesterday, which
t hought was an excel | ent approach

Isn't there a 250,000 acre lint on your
exports in any cal endar year under the biol ogica
opi ni ons?

MR FORKEL: Yes, there is.

MR. MADDOW So that's another check that you
woul d put into your list of operational considerations?

MR. FORKEL: That's right.

MR. MADDOW Did you review any of the
nodel i ng work that has been done by any of the persons
who testified yesterday with regard to the actua
exports that showed up in their sinulations?

MR FORKEL: Yes, | have.
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MR. MADDOW If, for exanple, there is a
cal endar year in which exports would appear to be as
hi gh as 320,000 acre feet in your sinulation -- in
t hose simulations, would that cause you, as the
operator, to restrict the operations of the Delta
Wet | ands i sl ands?

MR. FORKEL: |If that -- if the discharges
occurred during the cal endar year, that would result in
alimtation on the project. Unfortunately, the
nodel i ng was done on a water year. | think you'd have
to go back and check on a cal endar year basis, but it
may cause the project to have sonme additional
limtations placed upon it.

MR. MADDOW And as far as you know,

M. Forkel -- and | understand that your testinmony was
for alimted purpose, as far as you know woul d that
additional restriction have an inpact on the yield of
the Delta Wetl ands Project?

MR, FORKEL: | don't know. 1'd have to check.

MR. MADDOW |If a senior water rights hol der
woul d be injured by virtue of the operation of the
Delta Wetlands Project, would that be considered
anot her constraint on your operations?

MR. FORKEL: Wbuld you repeat the question?

MR. MADDOW If a senior water rights hol der
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woul d be injured by the operations of the Delta
Wet | ands Project, would that be considered a constraint
on your operations?

MR FORKEL: | would believe so.

MR. MADDOW |If the senior holder can punp
when the X2 Line is west of Chipps Island, and if your
operation, which you said yesterday coul d nove the X2
Line up to two and a half kilonmeters, if the senior
wat er rights hol der woul d be unable to punp because of
t hat nmovenent of the -- because -- excuse me, because
of novenent of the X2 Line of less than 2.5 kil onmeters,
woul d that be a constraint on your operations?

In other words, you're operating within the
2.5 kiloneter constraint; you nove to 2.4 kiloneters.
It causes a senior water right holder to be no |onger
abl e to operate because of constraints in their
operation of the |ocation of X2.

Woul d you consider the inpact of the Delta
wat er operations that has the relationship | just
described to the water rights of a senior water rights
hol der, woul d you consider that to be an additiona
constraint on your operations?

MR. FORKEL: That's a pretty conplicated
gquestion. | didn't quite followit.

MR. MADDOW If you're going to nove the X2
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Li ne enough to cause a senior water rights holder to
have to stop punping, does that have an inpact on your
operati ons?

MR. FORKEL: | really don't know.

MR. MADDOW Didn't you testify that one of
the constraints on Delta Wetlands's operations is the
relationship to senior water rights hol ders?

MR. FORKEL: Yes.

MR. MADDOW A coupl e of questions for
M. Easton. Thank you.

M. Easton, | believe it was also in your
testinmony that you said that the Delta Wetl ands woul d
not defer -- if its diversions would interfere, for
exanpl e, Contra Costa Water District's exercise of its
appropriate rights.

I's that correct?

MR. EASTON. Yes.

MR. MADDOW In reaching that conclusion, did
you give any consideration to the issue which | was
just attenpting to discuss with M. Forkel; that is the
restrictions on the operations of the Contra Costa
Water District related to the [ocation of the X2 Line
if Delta Wetlands by its operations including
di versions of up to 9,000 cubic feet per second caused

the X2 Line to nove to a point where it elimnated
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Contra Costa's ability to punp; would you consider that
to be interference with CCDWs exercise of its
appropriate rights?

MR EASTON: Yes.

MR. MADDOWN So can | assume, then, that if
your water rights opinion was used in -- your water
rights opinion as a professional engineer with the
qualifications you testified to yesterday, if your
wat er rights opinion was being given to M. Forkel, the
operator, would you tell himto shut off if he's going
to have that adverse inpact on Contra Costa's rights?

MR. EASTON: | testified yesterday that there
woul d have to be thorough coordination with the other
exports fromthe Delta. The Delta Wetlands operators
woul d have to be thoroughly familiar with what the
pl ans are and woul d have to schedule the Delta
Wet | ands' s operation so there would be no interference
with senior water rights in the exercise of those
seni or water rights.

So if the Delta Wetl ands's operations, planned
operations did, in fact, interfere with a senior water
rights operations, then the Delta Wetlands's operations
woul d have to be nodified accordingly so that there was
no interference.

MR. MADDOW Thank you. On page 25 of your
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witten testinony, M. Easton, you said that there
woul d be no significant -- there would be no
significant redirected inmpact as a result of the Delta
Wet | ands' s operati on.

Can you expl ain what you nean by redirected
i mpact ?

MR. EASTON: Well, | think that was in
connection with my testinmony with regard to how the
Delta Wetlands Project would fit within the Cal Fed
process and the ultimte Cal Fed sol ution.

Certainly, in connection with that, as |'ve
just nentioned, the Delta Wetlands Project will have to
be operated in a manner so that senior water rights are
respected; so regulations are nmet every day.

MR. MADDOW Wbuld a salinity increase at the
i ntake of the Contra Costa canal as a result of Delta
Wt | ands' s operations be a redirected inpact?

EASTON. |I'mnot qualified to answer --
MADDOW  Thank you?

EASTON: -- salinity questions.

5 3 3 3

MADDOW Let's tal k about topping off for
a nonent. \What water rights are being used for topping
off? That's the subject | want to talk to you about
for just a nonent.

M. Forkel testified a few nmonents ago that
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the island will be kept flooded. And he testified that
the water rights that would be used for that would be a
conbination of the riparian rights and the 1922
appropriative rights used by the Delta Wtlands. And
he also testified that there would be operations in the
Wi nter nmonths pursuant to those -- for those flooding
operations.

Referring to the tables in your exhibit, |
believe it's Tables 9 through 12, M. Easton. Can you
tell me the season of diversion under those existing
wat er rights?

MR. EASTON: Yes. The season of diversion is
March 1st through Novenber 1st.

MR. MADDOW Can you tell ne the purpose of
use under those rights?

MR. EASTON. Purpose of use is for irrigation

MR. MADDOW In describing the water rights
applications that are currently pending before this
Board for this project, did you describe petitions to
make changes in those existing rights?

MR. EASTON:  No.

MR. MADDOW How can those rights then --
Strike that.

Can those rights, in your opinion as the water

rights engineer, can those rights be used for the
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pur pose of diverting water on to the reservoir islands
in the winter nonths for the purpose of providing that
shal | ow wat er managenent purpose that M. Forke

descri bed?

MR. EASTON: | think that's a | egal question
that should be addressed to Ms. Schnei der

MR. MADDOW But it is your testinony that
there's not pending any petition for change in regard
to the existing appropriative rights for the reservoir
islands; is that correct?

MR. EASTON. That's right.

MR. MADDOW Ckay. Thank you. | have one
nore, M. Easton, just a noment please.

MR EASTON: 1'Ill wait.

MR. MADDOW Just one nonment. No, as a matter
of fact, let nme nove on to M. Paff, if he hasn't gone
back to Nevada. Thank you, M. Easton.

And for the Court Reporter this is M. Don
Paff, P-A-F-F.

M. Paff, yesterday | believe you testified
that as the manager of the Bureau of Recl amations
Qperations in the late 1980's, you would have been
happy to have the Delta Wetlands Project available to
you as a tool to assist in coping with the drought.

Is that a fair paraphrasing of your testinmony?
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MR, PAFF: That's correct.

MR. MADDOW Have you reviewed the results of
the nodeling that's been done by the Delta Wtl ands
experts which is in evidence concerning the yield of
the Delta Wetlands Project during that period of tine?

MR, PAFF: No, | have not.

MR MADDOW If | told you that -- that there
is within Delta Wetlands exhibits, for exanple, Delta
Wetl ands's Exhibit 10 on Table 3, there are indications
that those simulations show that Delta Wetl ands Project
produced no water in 1990, or 1991.

Wul d you still feel that this would have been
a value tool for you to use in coping with that portion
of the drought?

MR. PAFF: Yes, | do still believe that it
woul d be a val uabl e asset.

MR. MADDOW  Perhaps, you can tell me how a
project that has no yield woul d have had that benefit
for the Bureau.

MR. PAFF: Al though not analyzed in detail, or
environnental |y eval uated, the island could have
provi ded sonme additional capabilities for managenent of
Delta water and the transfer water, banking water
of fsetting buffered water that woul d be needed during

the tine that the Delta was out of bal ance. It could
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have provided an additional facility to nore
efficiently operate the entire San Joaqui n- Sacr ament o
system

MR. MADDOW So it would be in the nature of a
regul ating tool as opposed to a water supply source, is
that a fair statenment?

MR PAFF: That's correct.

MR. MADDOW Ckay. Thank you, M. Paff,
that's all that |I had. Thank you very much.

M. Stubchaer, in the interest of tine I'm
trying to go quickly here and the order in which I
approach these questions nmay be a little spotty. And |
apol ogi ze for that. And | particularly apol ogize to
the witnesses and Ms. Schneider for that. [|'m not
attenpting to be cute, it's just that I"'mtrying to
go --

HEARI NG OFFI CER STUBCHAER W appreci ate you
goi ng out of order to acconmpdate the witness.

MR. MADDOW And, again, let ne reiterate that
| have every intention of asking a series of questions
of Dr. List, but there are things that | wanted to
establish first. And the way in which | wanted to do
that was to follow the order in which these witnesses
appeared. | have a few questions for Dr. Brown.

Yesterday | heard counsel for Delta Wetlands
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in the opening statenent say that at 154,000 acre feet
of yield this project was -- | believe she said this
project is barely feasible.

It's ny understanding -- and again this is not
based on your testinony or her statenents, but just ny
i nferences fromwhat | have read, that her figure of
154,000 acre feet is probably based upon nodeling work
simul ati on work that you have done. And ny questions
will, therefore, be in regard to that nodeling or
simulation work. | said that and made a little speech
in lieu of asking a bunch of questions.

HEARI NG OFFI CER STUBCHAER  That's okay. You
weren't testifying.

MR, MADDOW |t was foundation.

Dr. Brown, let me ask a couple of questions
about those nobdels. | spoke to M. Forkel a few
nonents ago about a constraint that exists with a
bi ol ogi cal opinion regardi ng how nuch water coul d be
exported in a calendar year. And | believe that nunber
is 250,000 acre feet per year

Are you famliar with that provision in the
bi ol ogi cal opi ni on?

DR BROWN. Yes, | am

MR, MADDOW And -- and | believe that in the

si mul ati ons whi ch you have done -- which | believe you
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have done, there is an indication that, for exanple, in
t he cal endar year 1978 that the total water which was
exported woul d have been nore in the nature of 320, 000
acre feet.

| recognize those simulations were done on a
wat er year basis. | would ask whet her you believe that
based upon your sinul ations where that 320,000 acre
feet acre nunmber is -- is at |east close?

DR BROWN. Well, the 320,000 what we
simul ated is accurate under what we sinulated. But
with this new requirenent that is in the biological
opi nion for a cal endar year 250, that 320 if it
occurred in a cal endar year would no | onger be all owed
in the real operation

The testinony yesterday was that a very |arge
nunber of layered restrictions is being placed on the
Delta Wetlands in addition to the basic water quality
control plan. And this is one exanple of that, where
an additional limt -- the yield in that year is |less
t han what we have sinmul ated mi ght have occurred in that
year.

MR. MADDOW Dr. Brown, in your Delta
Wet | ands' s operations studies using DeltaSCOS did you
take into account any reduction in water use through

the elimnation of existing agricultural operations?
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DR. BROMWN: Yes, we did

MR MADDOW You did. And howis that water
accounted for during sunmer periods, that saved
irrigation water?

DR. BROMN: In the DWR nodeling, which is the
basis for our increnental analysis for the Delta
Wet | ands Project, there is an estimate of the total
consunptive use in the Delta.

A portion of that consunptive use is being
consunmed on the four project islands. The |and acreage
of the four Delta Wetlands islands is approximtely
five percent. So just to keep everyone with ne, about
five percent of the consunptive use denand is reduced.
Therefore, there is | ess consunptive use sinulated in
an irrigation pattern on nonth-by-nmonth basis in the
Del t a.

That water is then available for export if it
woul d have been permtted, or for outflow. And so that
reduction in irrigation use on the project islands is
one of the adjustnents used in the DeltaSOS run

MR. MADDOW During the tines when -- that
we're tal king about, is it likely that the Delta would
be i mbal anced during the periods of time that we're
tal king about, the infill periods, for exanple?

DR. BROMN: Well, the whol e purpose of doing
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t he nont h-by-nmonth nodeling is that there are no
general rules. And on a nonth-by-nmonth basis the Delta
may, or may not be an inbalance. And that's exactly
what the nodel is |ooking for, avail able water for

di versions for periods when water would not be
avai l abl e for diversions.

During the sumrer period that you're asking
about, in general, the Delta is much nore controll ed.
There's less likelihood of available water in the
sunmer .

MR MADDOW In other words, to the extent
that in the sunmer period that there is water
available -- Strike that.

That there is water which would previously
have been used for agricultural purposes on the
i sl ands, which is now being used for that purpose
because the Delta Wetlands is operating those islands
as reservoirs, that water would remain in the Delta; is
that correct?

DR. BROMN: No. As | just mentioned, because
that water is now available in the Delta in many of the
nmonths it is exported.

MR. MADDOW Ckay. Did you hear the testinony
of a few nonments ago about the retention of water on

t hese i sl ands throughout the non-storage periods?
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BROMW: Am | famliar with that?
MADDOW Yes. Are you familiar with that?

BROWN. In general, I'mfamliar with it.

5 3 3 3

MADDOWN  And are you familiar with the
concept of topping off of the reservoirs to account for
evaporati on?

DR. BROMN: Yes, | am

MR. MADDOW In regard to topping off, can you
tell us your understandi ng of the magnitude of those
toppi ng of f diversions in conparison to the previous
agricultural uses on the islands?

DR. BROMN: |If there were no constraints on
topping off, the reservoir islands would be refilled
each nonth as water evaporated. And because the
evaporation fromthe open water is nearly the sane as
evaporation fromthe crop land, if there were no
constraints on topping off, the reservoirs would be
refilling each nonth and water use would be very
simlar to the this current irrigation use.

However, the topping off is regulated. The
di versions on to the storage island are under the
export to inflowratio, as we described yesterday.
Therefore, in nost of the nonths there is no allowable
topping off as | would -- as we simulated it under the

new water right.
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And so often, there is a net evaporative |oss
fromthe reservoir islands that we reported for the
sanme sinulation that we're sort of discussing under the
final operations criteria, an average of 35,000 acre
feet are evaporated fromthe reservoir islands, and are
not recovered with this all owabl e topping off.

So the topping off flows are rmuch | ess under these
simulations than the initial irrigation diversions
woul d have been.

MR. MADDOW And are those topping off flows,

t hose topping off diversions accounted for in your
nodel i ng?

DR. BROMN: Yes. |If you look at the
nont h-by-nmonth table, or any of the results there are
these relatively small in the order of 100 csf flows
that occur, diversions that occur in sone of the spring
months while the reservoirs are still seasonally
storing, waiting for an opportunity to export.

And so those all owabl e topping off flows under
the constraints for the project diversions that we' ve
described are in the nodel results.

MR. MADDOW Dr. Brown, are you familiar with
the fall mdwater trawl index?

DR. BROMN: | know basically what it is

MR. MADDOW Do you understand that it could
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constitute a constraint on Delta Wtlands as a result
of the biol ogi cal opinions?

DR. BROMN:  Yes.

MR MADDOWN And if that index falls below a
certain standard, as | understand the index nunber has
been established and is reflected in your biologica
opinion, if the index falls bel ow that standard doesn't
that result in an additional constraint on Delta
Wet | ands' s operations?

DR. BROMN: For the real operation of the
Delta Wetlands Project, if approved, that would be an
additional constraint as M. Forkel testified
yest er day.

MR. MADDOW Have you nodel ed for those nore
constrained operations as a result of the fall midwater
traw index?

DR. BROMN: No. That is an exanmple of a
constraint that occurs in real operations that sinply
cannot be -- or at least we couldn't think of a way to
bring it into our nonthly analysis. Renenber, our
analysis is looking for maxi num potential, or
significant environnental inpacts and is not actually
trying to simulate all operational constraints.

MR. MADDOW If you knew, for exanple,

Dr. Brown, that in the last 14 years in -- that have
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been recorded using the fall mdwater trawl index, in
of those 14 years the index nunber was actually at a
poi nt which would trigger the greater constraint on
Delta Wetlands's operations, do you think it would be
reasonabl e to conduct some nodel s incorporating those
nore constrai ned operations?

DR BROMN:. No.

MR. MADDOW You don't think you need to do
t hat ?

DR. BROMN: Because the nmaxi mum environnent al
affects will occur when operations of the project are
closer to full operations. And those constraints on
actual future operations would Iinmt the operations.
And, therefore, linmt the environnental affects of the
proj ect.

MR. MADDOW But you have not simnulated that,
you're just speculating that that would be the results
if you did nodel ?

DR. BROMN: Yes. |I'msaying we did not
simul ate that possible constraint.

MR. MADDOW Just a nonent, please,

M. Stubchaer.

Dr. Brown, | want to talk for a noment about

salinity --

HEARI NG OFFI CER STUBCHAER  Excuse ne.

8
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MR. MADDOW | beg your pardon.
HEARI NG OFFI CER STUBCHAER: W were having a

little --

MR. MADDOW | beg your pardon. | took tine
out to think. So I'll give you time to talKk.
On -- I'mreferring now to your Exhibit 12 and

I think I'mon page 23, where you were responding to
guesti on number 28. And the question is:

Did DEI R EI'S conclude that the Delta Wetl ands
Project could potentially cause a significant inpact in
salinity |evels?

| believe your statenment is that effected
Delta outflowis |ess than about 10,000 csf. And Delta
Wet | ands' s di versions of greater than 2500 csf are
bei ng made, that there could be a period of time in
which Delta Wetlands Project nay significantly affect
salinity.

I's that an approxi mati on of your testinony?

DR. BROMN: Yes. | used those nunbers as an
exanpl e.

MR. MADDOW And you think that woul d occur
for about a month out of each year; is that correct?

DR. BROMN: Right. That's because the Delta
Wet | ands Proj ect never can fill conpletely in one nonth

of Delta --
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MR. MADDOW  Assuning that under the
constraints that M. Forkel identified that you could
fill at the rate of 4,000 cubic feet per second; is
that correct?

DR. BROMN: That's right. That is the
di versi on needed to conpletely fill the two reservoir
i sl ands.

MR. MADDOW As | understand M. Forkel's "Day
inthe Life of Delta Wetlands there nay be nonths in
whi ch 4,000 woul d not be available. 1s that your
under st andi ng?

DR. BROMN:  Yes.

MR. MADDOW So it's conceivable that you
coul d be pumpi ng above the 2500 cs -- at or above the
of 2500 csf you referred to on page 23 of Delta
Wet l ands 12. And that that punping rate could exceed
one month. It could, in fact, be closer to two nonths.

I's that correct?

DR. BROMN: Yes. |If the diversions are
reduced, the Iength of punmping will be increased.

MR. MADDOW The water quality perspective --
and thinking not just about water quality related to
Delta Wetlands, but thinking about Delta operations
nore broadly, Dr. Brown, froma water quality

perspective would it be preferable, in your opinion
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for the State Board to linit Delta Wtlands's
di versions to periods when X2 is west of Chips |sland?

DR. BROMN: No. | have no basis for
suggesti ng what they shoul d do.

MR MADDOWN Well, if there were senior water
rights hol ders whose right to punp was dependent upon
the I ocation of X2 and Chips Island, do you think it
woul d be significant for the Board to consider
limtations on Delta Wetlands's ability to punp if it
could have an inpact on the location of X2 with
relation to the Chipps Island?

DR. BROMN: That really was not my area. MW
area was to investigate whether the operations of the
Delta Wetlands m ght have a significant affect under
exi sting water quality control plan objectives and
other established lints, not to suggest new types of
obj ectives or standards.

MR. MADDOW Thank you. | wanted to talk to
Dr. Brown for just for one nore nonent about
significance criteria.

Dr. Brown, | was confused a little bit by your
significance criteria. As | understand it, your
significance criteria are based upon an absol ute change
of 20 percent of a nunerical standard, but the

i ncreases would be linted to 90 percent of that
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standard -- | didn't say that quite right, two parts
significance criteria; is that correct?

DR. BROMN: That's right. There were two
different significance criteria that were used to
search for significant -- possible significant inpact.

MR. MADDOW | f the relevant numeri cal
standard for salinity is 250 at Rock Sl ough, for
exanpl e, do | understand that under your criteria for
significance that there could, in fact, be a 20-percent
swing as a result of Delta Wtlands's operations and
that woul d be insignificant?

DR. BROMN: That is right. That was our
significance criteria. 20 percent of the applicable
st andard.

MR. MADDOW Ckay. So if the applicable
standard is 250, you're punping; your operations could
result in a 50 mlligrans per liter swing in chlorides
at Rock Slough; is that correct?

DR. BROMN: That's exactly right, but --

MR MADDOWN Now, if the are chlorides --

HEARI NG OFFI CER STUBCHAER: M. Maddow, he was
still answering.

MR. MADDOW | beg your pardon. And |
apol ogi ze, Dr. Brown.

DR. BROMN: | was just saying that's exactly



CAPI TOL REPORTERS (916) 923-5447
284



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

how the significance criteria are calculated and
applied on a nonth-to-nonth basis.

MR. MADDOW As the entity which is
principally concerned about diversions at Rock Sl ough
et me be sure | understand how this works, Dr. Brown.

I'd like to hypothesize an actual condition of
50 parts per million of chlorides at Rock Slough at a
period of time when the relative nunerical standard is
250.

As | understand the application of your
significance criteria, you are asking this Board to
permit you to operate in a manner which woul d doubl e
the chlorides at the Rock Slough intake and for the
Board to determ ne that that would not be significant;
is that correct?

DR. BROMWN: \Wiere did you get doubling?

MR. MADDOW Well, | hypothesized that the
actual conditions are that the Rock Slough chloride
level is 50 --

DR. BROMN: |s 50.

MR. MADDOW -- and the applicable nunerica
standard is 250. And Delta Wetlands swi tches on and
they cause a 20 -- they go right up to the 20-percent
significance criterion, which you have devel oped for

them And ny client, therefore, sees the chlorides at
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Rock Sl ough double -- actually, here and now run it
t hrough the treatnment plant the chlorides double.

DR. BROMN: Right. O course, the basis for
both of these significance criteria is using the
previously established threshol ds, which presumably, or
this is the presunption that those previously
est abl i shed threshol ds protect all beneficial uses.

And if the threshold is that high, 250, and
all beneficial uses are protected belowit, then a
change of 20 percent within that was the significance
criteria agreed to by the State Board's staff.

MR. MADDOW Dr. Brown, have you ever seen
significance criteria used before in this manner in an
envi ronnental docunment, or a water rights proceedi ng?

DR. BROMN:  Yes.

MR. MADDOW Can you give ne an exanpl e?

DR. BROMN: | guess |'mnot able to come up
with one.

MR. MADDOW Are you famliar with -- with the
significance criteria that were used with the
assi stance of Jones & Stokes in the devel opnent of the
wat er rights and environnental docunmentation for the
Los Vaqueros Project?

DR BROWN. Yes, | am

MR. MADDOW And can you recall what those
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significance criteria were?

DR. BROMN: The one -- the starting point for
their analysis was that a change of five percent could
not be distinguished. That is, the conbination of
measuring air and nodeling airs would not allow you to
discrimnate a five-percent change.

MR. MADDOW  Excuse me, Dr. Brown, just a
nonent. Isn't it true that the five-percent change in
that was not fromthe relevant nunerical standard, but
it was fromthe actual base conditions?

DR. BROMN: Yes, that's just a five-percent
change --

MR. MADDOW So in my hypothetical --

HEARI NG OFFI CER STUBCHAER: M. Maddow - -

MR. MADDOW | beg your pardon. |'mrushing.
| apol ogi ze to both the Board and to Dr. Brown in
particul ar.

HEARI NG OFFI CER STUBCHAER: Go ahead,

Dr. Brown, you may concl ude your answer.

DR. BROMN: Well, ny difficulty is that there
was then not anot her percentage change used in the Los
Vaquer os, but rather a generalized assessnment of
whet her the trends were just now and then, or whether
there was a substantial and -- I'mlosing a word, but

it was then at that point just alnpst an interpretive
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assessnent of whether the changes were consistently one
direction, that is increase in salinity, not a
percentage of the standards used.

MR MADDOW Dr. Brown, I'mnot sure | foll ow
that precisely. 1'd like to take you back to ny
hypot hetical. The hypothetical was that the rel evant
nunerical standard is 250. That the actual conditions
of the intake of Rock Sl ough are 50.

Usi ng your significance criteria for a project
whi ch woul d divert at rates of up to 9,000 cubic feet
per second, your significance criteria would all ow
Contra Costa to experience a doubling of the chloride
| evel at Rock Sl ough.

If the significance criteria that was used by
this Board in acting on your permt application instead
used the sane criterion that was used for Contra Costa
when its water rights were approved two years ago for a
200 second foot diversion, there would have been a
five-percent limtation, as | understand your
testi mony.

Now, what would that five-percent limtation
have neant were it applicable to Delta Wetlands's
operations in terns of the water supply of ny client's
i nt ake?

DR. BROMN: |'mnot testifying that a five
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percent was used as the significance criterion at Los
Vaquer os, but --

MR. MADDOW  Suppose if the criterion was five
percent, what would the change in chlorides be?

DR. BROMN: Well, if the significance criteria
was five percent off of --

MR, MADDOW  50.

DR. BROMN: -- 50 then that is 2.5.

MR. MADDOW What I'mtrying to get at,

Dr. Brown, is how we got to a standard as | oose as 20
percent of nunerical standards for 9,000 csf diversion
inthe Central Delta. And I'mtrying to relate that to
anything el se that either one of us has ever seen.

And | recogni ze that you are unable to cone up
with an exanple. And | recognize that | was pushing
you a bit in regard to the Decision 1629 significance
criteria.

I"'mtrying to put your -- your test into sone
context. And I'mhaving a bit --

DR. BROAN: | can try one nore time to give
the rationale. See, often the established threshold is
used as a significance criteria in which case only the
actual standard woul d be considered a significant
change.

W are introducing that even within that
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al | owabl e range of salinity, there should be an
additional criteria to |l ook for potentially significant
i npacts. And we chose the value of the 20 percent of
the applicable protective threshold to create that

val ue.

We coul d, certainly, argue over what
percent age we should use to | ook for significance
criteria, but I think the rationale and the logic we
are, perhaps, agreeing on

MR. MADDOW M. Stubchaer, | think I'm going
to nove on. | need to beg your indul gence for just one
nonent, please.

HEARI NG OFFI CER STUBCHAER: All right. Just
for your infornmation, | silently gave you another 20
m nutes and it thereby has expired.

MR. MADDOW Thank you.

HEARI NG OFFI CER STUBCHAER: And I'Il1 give you
sone nore.

MR. MADDOW [|I'mgoing to quickly turn to sone
qguestions for Dr. List.

Dr. List, I'd like to begin with -- and | --
| -- any way | say this it's going to sound like I'm
trying to pile on. | have no intention of doing so. |
want to understand what you said yesterday with regard

to the correction which you described at the beginning
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of your testinony. And, again, I'mnot trying to be
piling on here.

Let nme be sure | understand why that
correction was necessary. \Was there an error in the
nodel ? WAs there an error in sone data? Was it -- I'm
not sure | understand what happened between the
original version and the second version of Exhibit 14A

DR LIST: Well, | thought | was very explicit
about that, M. Maddow. The wong date of file was
used as the input for the export. And it was
corrected. The date of file that was used for the
exports did not include the Delta Wetlands export. So
that, in fact, what happened is the initial -- the
results of the initial nobdeling showed the effect of
adding the Delta Wetlands water back into the Delta,
and not exporting it fromdiffton Court and Tracy Bank
fromthe clients.

The nodified results, in fact, include those
exports. So that, in fact, what the two analyses do is
gi ve you sone idea of the sensitivity of the Delta to
the inmpact of the Delta Wetlands return flows. And as
you can see it's not very nuch.

MR. MADDOW  Now, Doctor, let's be sure that |
understand sort of the broad inplications of that

change. |'mlooking at page 1 of the version of Delta
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Wet | ands' s Exhi bit 14A, which is dated July 2, 1997.

DR LIST: That's correct.

MR. MADDOW And there is a table which
indicates -- let's just take the Rock Sl ough intake.
The 70-year average change in parts per mllion of TDS
your original report indicated that there would be an
i mprovenent of approximately 12.6 parts per mllion
over that 70-year average taken on an annual average
take it?

DR LIST: That's correct.

MR. MADDOW And now what's happened to those
number s?

DR. LIST: That nunber is now reduced to five
parts per nmillion TDS in the average change. So that
t here bei ng approxi mately a two-and-a- hal f - percent
change in the inprovenent in the salinity at Rock
Sl ough i nt ake.

MR, MADDOW |f the Board will allow nme, we
have -- we have taken the liberty of nmaking a slide of
the two versions of figure -- | believe it's called
Figure 10 in Dr. Brown's exhibits. And M. Denton is
putting those up on the overhead.

And, Dr. Brown, please, take a minute to be
sure that you see what we're describing. And for the

Reporter, what we're putting up is a overhead which
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shows at the top Figure 10 fromDelta Wtlands's

Exhi bit 14A di versi on whi ch was dated June 3rd, 1997.

And on the bottomof the slide -- and,

Ri chard, perhaps, you can
so the Board can see it.
Figure 10 fromexhibit --

is noted July 2nd, 1997.

nove it up for just a nonment
The bottom of the slide is
Delta Wetlands's 14A and it

Now, Richard if you can nove

it so that the graphs can be seen on each of them

Dr. Brown, as | understand this slide |ooking
for the moment at the top version, the dots indicated
on the plot below the 45-degree line, | guess that's
45-degree line. Please, accept that for the noment.
Those woul d represent salinity inprovenent as a result
of Delta Wetlands's operation.

Is that correct?

DR LIST: Are you addressing that to,

Dr. Brown?

MR. MADDOW |I'msorry. | beg your pardon,
Dr. List.

DR LIST: Yes, that's true.

MR. MADDOW | -- and, again, | beg your
pardon? |'m noving quickly here and |I've found sone

bunps in the road a little bit, Dr. List, and
appreci ate your correcting ne there.

Now, in the |lower version of that graph, the
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corrected one it appears to ne that many of those
benefits have di sappeared. Can you tell ne where they
went ?

DR LIST: I'msorry, | can't see, because
Dr. Brown's head happens to be in the way.

MR. MADDOW Dr. Brown, it is either ny
nm sstatenment, or where you're sitting. You can't
escape.

MEMBER DEL PIERO. M. Chairman, |1'd like that
mar ked on the record.

MR. MADDOW W cannot see through M. Brown's
head.

UNI DENTI FI ED LADY: Coul d you repeat the
guestion, please?

MR MARROW | asked M. -- Dr. List what
happened to the benefits that appear in the upper
version of the Figure 10 when conpared to the points
bel ow the diagonal line in the | ower version

DR. LIST: They got crowded to the |ine here.
As you can see there is a |arge nunber of point scales
that are still below the Iine, but the spread has been
somewhat reduced. And this is what | would normally
expect to have occurred, because in the first case
there was a -- no diversions fromthe -- in other

words, the water which was being returned fromDelta
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Wetlands to the Delta was passing out as increased
Delta outflow. And that was the error.

MR. MADDOW In producing this nodel, or this
simulation, Dr. List, do you know whether the rate of
diversion for Delta Wetlands was 4,000 cubic feet per
second?

DR LIST: 1In these particular simulations
here, the rate of diversion was established based on
the flows specified by -- by DeltaS0CS. And they're
listed here in table -- wherever they were, table --

MR MADDOW Let's leave that for the nonent,
Dr. List, inthe interest of tine, because | want to
press on with respect to the Chair's concerns about
tinme.

I'd like to ask you a question about salinity.
Is the salinity work which you have done -- in the
salinity work that you have done, have you cal cul at ed
any effects of concentration of salinity by virtue of
the water sitting in these islands for as long as 24
nont hs?

DR LIST: Yes, that was taken into account.
The evaporation fromthe surface of the reservoir was
i ncluded so that there was an increase in
concentration. The total mass of salt that went onto

the islands was conpared with the total nass of salt
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that was taken back off of the island as a check

And if | might respond to your question by
putting a slide up, this slide shows the cumul ative sum
of the salt that went onto the islands. And the
cunul ati ve sum of the that canme off of the islands.
And it was conpared as a part of the checking when this
error was discovered

MR. MADDOW Dr. List, let's talk about tining
just a little bit.

M5. LEIDIGH: Could we just identify this?

MR. MADDOW | beg your pardon.

M5. LEIDIGH: Is this anywhere in the record
al r eady?

DR LIST: No, it's not anywhere in the
record. It was prepared as part of ny support work
As | nentioned at the outset here, | did an extensive
checking of all of this material in preparation for
com ng here. And many of these preparations involved
checki ng the wat er bal ance and salt bal ances, so | can
enter this in at this tine.

M5. LEIDIGH: 1'd like to give this the next
in order nunber for Delta Wetl ands.

MS. BRENNER  You have DWW 33.

MS. LEIDIGH | understand it will be Delta

Wet | ands' s 33.
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DR LIST: What it shows here is the tota
sum-- it's a product of the flows onto the island and
off of the island multiplied by the concentration of
the salt that came on, went on, and cane off.

And here is the cumul ative sum There's a
slight difference of |ess than one percent for the
whol e 70-year period, which is not unusual in simlar
nodel s.

MR, MADDOW M. Stubchaer, we haven't seen
this before. 1'd kind of like to get a copy of it and,
per haps, reserve the right to at some point raise a
guestion about it. |, certainly, don't intend to hold
up Dr. List in his schedule, but this is just something
that --

HEARI NG OFFI CER STUBCHAER: M. Maddow, |
woul d envision this being introduced in redirect as one
way of getting it into the record, but you've
identified it.

But Ms. Leidigh.

MS. LEIDIGH: | believe M. Maddow coul d
address this on rebuttal, if he wanted to.
MR. MADDOW Thank you. Let's see -- if | can

have just a nmonent, Dr. List.
MS. BRENNER: M. Stubchaer, could |I have a

moment to speak to my expert?



CAPI TOL REPORTERS (916) 923-5447
297



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARI NG OFFI CER STUBCHAER:  Yes.

MR, NOMELLI NI : M. Stubchaer, in reference
to Dr. List, | have a question of Dr. List nowand I'm
next in order, |I think, on the list that is before you.

HEARI NG OFFI CER STUBCHAER: You want to follow
M. Jackson?

MR. NOVELLINI: Correct.

HEARI NG OFFI CER STUBCHAER:  You probably want
to proceed him

MR, NOVELLI NI : That's all right. | would be
happy to follow. | do have a question of Dr. List.

HEARI NG OFFI CER STUBCHAER: Wiy don't you
negotiate with M. Jackson and I'l|l accept your
concl usion as to order.

MR. MADDOW Is that off the record, too?

HEARI NG OFFI CER STUBCHAER  No.

MR. MADDOW  Ckay. Just one nore brief
nonent, Dr. List. | was going to ask you a question
about pages -- | guess it's 3 and 4 of your Exhibit 14.

DR. LIST: Wile you' re Iooking for your
qguestion, M. Mddow, the table |I was | ooking for
before is Cl, which is the Delta Wtl ands's operations
schedul e that was included as part of the nodel.

MR. MADDOW Table Cl in which exhibit,

Dr. List?
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DR LIST: In Exhibit 14 -- DW 14.

MR. MADDOW Delta Wetlands 14. Thank you.

M5. BRENNER: Coul d you ask hi mwhat the
concl usi on was?

DR LIST: The conclusion is that the rate was
set by in whatever the cubic feet per second is |isted
in that table. So that the flow rates are not 4, 000
cubic feet per second, they're whatever is listed in
that table is.

MR. MADDOW They are whatever is listed in
that table, which is the product of whatever you had
determi ned was the relevant set of constraints at the
time the nodel -- or that Dr. Brown was constructing
the nodel; is that correct?

DR LIST: That is the table that was provided
to us by Jones & Stokes.

MR. MADDOW  Yes.

DR LIST: So the division involved here are
what were included in our sinulation about the
salinity.

MR, MADDOW  You didn't do that
i ndependently --

DR. LIST: No.

MR. MADDOW -- you just took the product of

their work? | understand.
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Dr. List, | was going to ask you to turn to

page 3 of your Delta Wetlands's 14A

And | just

realized that | picked up the original version in this

rat her than the new one.

Directing your attention to the bottom of page

three, the sentence which appears five lines above the

bottom of the page. 1'Il

read it very briefly:

However, when these islands act as reservoirs

they store excess water punp fromthe Delta during the

high -- during the winter

hi gh fl ow nont hs and do not

divert water during the sunmer aside,

fromsmall scale

sumer flows to top off the reservoirs. Thus, the

evaporative | osses shift f

rom sunmmer

to stored winter water and the net De

i ncreased during the sunmer |ow fl ow

(Readi ng.)

Are you famliar with that?

DR LIST: Yeah

MR, MADDOW  What

| can see t

is the mag

irrigation water
I[ta outflow is

nont hs.

hat sentence.

ni tude of those

smal |l scale sunmer flows to top off the reservoirs,

Dr. List?

DR LIST: They're in Table ClL. They're

i ncluded, | believe, as part of Table CI.

MR. MADDOW And how does that data conpare to

t he existing agricultural

di ver si ons?
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DR LIST: I'm-- 1| can't tell you. | don't
know of f the top of ny head what the existing
agricultural diversions are except that they are
substantially nore significant than these, | believe.
These are 65 cubic feet per second, that order of
magni t ude - -

MR MADDOWN  And --

DR LIST: -- for occasional nonth like -- for

exanmple, if we |ook at Table Cl, on the first page of
Table C1 --

MR MADDOW  Yes.

DR LIST: -- you'll see nunbers -- snall
nunbers here like: July, 25 cubic feet per second in
July of 1925; July of 1926, 64 cubic feet per second;
July -- March -- July of 1928, 65 cubic feet per
second. That represents the top off flow

MR. MADDOW And you have no idea what the
magni tude is of the existing agricultural diversions?

DR LIST: Ch, | do, but I can't bring the
number to mind at the nmonent.

MR. MADDOW  Supposing for the noment that
t hose nunbers were essentially the sane --

DR LIST: Well, it's 65 -- you nean 65 --

MR. MADDOW  Existing agricultura

di versions --
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DR. LIST: 65 cubic feet per second for
di versions for July and none for the rest of the
sunmmer ?

MR. MADDOW  No.

HEARI NG OFFI CER STUBCHAER: Excuse ne,

M. Maddow, in cross-exanination of the panel you can
ask them and any ot her menber of the panel can
volunteer if they know the nunber what the ag
diversions are in the sunmertine.

MR. MADDOW M. Forkel, do you know the
magni t ude of the diversions in the sunmrertine?

MR. FORKEL: | don't know them exactly.

MR. MADDOW Does any ot her menber of the
panel know that nunber? Since -- since we're not
getting the nunber and in the interest of tinme, let ne
ask the question in the hypothetical.

Dr. List, if we assune for the nmonment that the
exi sting agricultural diversions are essentially the
sanme as those diversions for topping off flows, what
does that nmean with regard to the water supply benefit
for the reduced agricultural diversions?

DR LIST: M. Maddow, if they were the sane
they woul d be 65 cubic feet per second in July and nost
of the nonths My, June, August, and Septenber. And

can't believe that the agricultural work for that
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period of tinme with no water. So | can't nmke that
conpari son.

MR MADDOW Just a noment, Dr. List.

Dr. List, in Exhibit Delta Wetlands's 14 on page 5 in
your response to -- and this is 14 not 14A, your
response to, | believe it's question 17, you have

i ndi cated that water return fromthe reservoir --
reservoir islands was on occasi on observed to be higher
in salinity than the channel receiving water

Dr. List, can you tell us what percentage of
the tine that returned water was saltier than the
channel receiving water?

DR LIST: No, | can't tell you exactly what
the percentage of the tine was.

MR. MADDOW Wbuld you estimate that it would
be nore than 70 percent?

DR LIST: No. | said that I can't make any
estimate, because | haven't done the statistics of when
that would occur. But | notice that it was observed on
occasi on to be higher and -- but usually that occurred
during tines when the overall salinity was | ow.

MR. MADDOW Usually occurred at the tine when
the overall salinity was low. Let ne be sure that |
understand that, Dr. List.

DR LIST: Well, perhaps --
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MR. MADDOW The di scharges -- in what nonths
woul d you anticipate that the Delta Wtlands water
woul d be di scharged fromreservoir islands?

DR LIST: Well, perhaps, | can refer to an
exhibit here that will clarify the --

MR. MADDOW |'mnot attenpting to be
argunent ative, M. Stubchaer, but sinply in the
interest of tinme I'd just Iike himto answer the
guesti on.

In what nonths would you estinate that the
wat er would be returned fromthe reservoir islands into
the Delta channel s?

HEARI NG OFFI CER STUBCHAER. He's | ooking up an
exhibit to try and answer your question

DR LIST: I'mtrying to answer your question
by responding -- well, for the sake of argunent here is
an exhibit for the 1920s. And | have another one
here --

MR. NOVELLINI: And would you identify the
exhibit that you just had placed on the overhead?

MEMBER BROWN:  Figure 20

DR LIST: Figure 20.

M5. LEIDIGH: Figure 20 from what docunent?

DR LIST: Figure 20 fromDW 14. And what

this shows is it identifies the times of the year when
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di versi ons have occurred and returns have occurred,
whi ch have been significant diversions as significant
returns.

As you see on this particular case here, the
brown line refers to no-project. And the blue Iine
refers to with the Delta Wetlands. And you see that
the net effect of the return here of the diversion is
to increase the salinity.

And the net effect of the return here at this
particul ar occasion was to decrease the salinity, an
arrest -- Russ, |'d ask you to nove your head, because
| don't want to zap you with the |aser

MR. MADDOW  You're taking nmuch advant age of
Dr. Brown here this norning.

DR LIST: In this particular occasion here
when the return occurred, the net effect was to
actually inprove the quality of the water. You see
that the effect of the diversion here was to decrease
the quality of the water.

And if | could put up the subsequent one, the
one fromthe '70s. This is Figure 25, | believe. And
this shows the daily salinity at Holland Track when the
di versions -- when diversions occurred and when returns
occurred. And you can see over here it's sort of

i nformati ve.
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Over here you can see that there is actually
i mprovenent in the quality of the water even though
Delta Wetlands is doing nothing. And the reason for
that is foregone agricultural returns result in an
i mprovenent of the water quality.

Over in this particular nmonth, you can see
there was actually a degradation in the water quality,
but you see the salinity was very | ow at that
particular tine.

MR. MADDOW Dr. List, may | ask you about the
foregone agricultural returns? Do you have an estinate
of the nmagnitude of those foregone agricultura
returns?

DR LIST: 1've conputed them | don't have
themw th ne.

MR. MADDOW If | suggested a hypothetica
range of 100 to 200 feet per cubic second, would you
beli eve that that would be a cl ose approxi mati on of the
nunbers that you conputed?

DR. LIST: The best number that | can give you
that is at peak, it ambunts to approxi mately two
percent of net Delta outflow in July and August.

MR. MADDOW And is it your assunption that
this agricultural return water is, in fact, available

for additional sunmer outfl ow?



CAPI TOL REPORTERS (916) 923-5447
306



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DR LIST: I'msorry, | don't understand your

guesti on.

MR. MADDOW Is it your assunption that that
agricultural return water can treat -- the
agricultural -- wait, how do | want to say this?

What becones of the foregone agricultura
return flow? |In other words, this is water that would
not be punped on the islands. And, therefore, would
not end up as agricultural return flow ultimtely?
That's what |'mtrying to get to, Dr. List.

Is that a fair statement?

DR LIST: That's correct.

MR. MADDOW Ckay. And if that's in the --
order of magnitude that you described, what happens to
that water, that water which is not going to be punped
on; it's not going to conme back as agricultural return
flow Were is it in the nodels that you have
pr oduced?

DR. LIST: In the nodels that we've done it
goes out in the San Francisco Bay.

MR, MADDOW And does that include in al
conditions? For exanple, when the Delta is in bal ance?
DR. LIST: The foregone agricul tural
diversions in this particular -- well, let ne back up

This is a conmparative nodel. What it does is it
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conpares the operation of the systemwith no Delta
Wet | ands, 70 years of operations of the Delta with no
Delta Wetlands with -- under a certain operating
assunption, the operation of the Delta with the Delta
Wt | ands present.

When the Delta Wetlands are present there is
no agricultural diversion. So that the inprovenent
that you can ascribe to that particular slide here --
see that in this particular -- this particular period
here, even though there's a Delta Wtlands Project,
there are no agricultural diversions.

MR. MADDOW Dr. Brown, can you tell us what
it is that you are referring to in this case -- |I'm
sorry, Dr. List.

Can you tell us what it is you're referring
to?

DR LIST: Well, what we're applying is the
salinity here --

MR. MADDOW  Excuse ne. Just identify the

exhibit. | beg your pardon?
DR. LIST: The previous exhibit.
MR MADDOW  VWhich is?
DR LIST: Figure 25, Delta Wetlands 14.
MR. MADDOW  Thank you.
DR LIST: Now, as | nentioned, this was a
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conparative nodel. And what it does is it conpares
what occurs under a certain set of assunptions with
what woul d occur with and without Delta Wetlands. So
that when Delta Wetlands is present, as represented by
the blue Iine here, there cannot be any agricultura

di ver si ons.

So even though Delta Wetlands is not doing
anything, there is actually an inprovenent in the water
qual ity because there is no agricultural diversion in
t he nodel .

MR. MADDOW And just -- I'mtrying to get to
a point that is slightly different |I believe, Dr. List,
and | apologize I'"'mtaking so long to get there.

To the extent that there are agricul tural

di versions and the result of agricultural return flow

will not be occurring, | want to know where that water
goes in your nodel. Does it end up as net Delta
out f | ow?

DR LIST: It's not added to exports, if
that's what you mean.

MR. MADDOW It's not added to exports.
Therefore, it is net Delta outflow, correct? It goes
into San Francisco Bay. |s what you said a few nonents
ago?

DR LIST: That's correct.
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MR, MADDOW |s that realistic when the Delta
is in balance condition?

DR. LIST: | don't know that the Delta is ever
in balance. This is a dynanmic system And it has to
be considered as a research fromwhat Contra Costa
Water District has shown, that it's inpossible to nake
a rel ationship between flow and salinity w thout
considering what's gone on in the previous few nonths,
because the systemis very conplex and the tine scale
involved in the Delta is of the order of 90 to 120
days.

So when you nake a change in the Delta, you
don't necessarily see anything occur, where it takes it
really 90 days to work it through the system So you
can't really say that the water is foregone fromthe
agricultural return is necessarily inmediately going to
appear out in San Franci sco.

MR. MADDOW But it's not export. Your nodel
doesn't know it being exported --

DR LIST: 1It's not --

MR. MADDOW -- it shows it going into San
Franci sco Bay.

DR LIST: In this particular -- let ne
explain the way these two conparative nodels is done.

One of themis, you set up the entire system of the
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hydrol ogy of the Delta that has sone agricultura
di versions and agricul tural returns.

When the systemis working as the -- the net
Delta is working with Delta Wetl ands present, then
there are no agricultural returns -- no agricultural
di versions, and no agricultural returns. So that to
the extent that the inflows to the Delta are the sane
fromthe east side stream Vernalis --

MR MADDOW Fromthe stored water?

DR LIST: Fromthe stored water fromthe
Sacranmento River, then that water will appear as
additional net Delta outflow

MR. MADDOW Isn't it likely, Dr. List, that
when that water appears that there will be a reduction
in the release of stored water fromupstream or it
could --

DR LIST: | can't really respond to that,
because |I'mnot --

MR MADDOW You're not famliar with the
Vernalis conditions?

DR LIST: |1'mnot cognizant with the
deci sions that are made by operations, people on the
river.

M5. BRENNER M. Stubchaer, with that | wll

stop. | would beg the Board's indul gence. If
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possible, | would Iike to have the opportunity to
cross-exam ne Dr. Kavanaugh for not nore than five
m nut es.

I've taken a great deal of the Board's tine
and of these witnesses' times and in particular with
deference to Dr. List, who has a short time. | think
it would be preferable if | sat down, having a little
nore tine to prepare, I'Il do a little nore efficient
job. Thank you.

And Dr. List and Dr. Brown, | apol ogize for
bunpi ng over your nanmes so nany tines.

HEARI NG OFFI CER STUBCHAER M. Maddow, you
had a hour net, which is -- which is fine. | think you
were pursuing an excellent |ine of questions. And we
appreci ate your tinmeliness now.

MR. MADDOW Thank you.

HEARI NG OFFI CER STUBCHAER: And with that
we're going to take a 12-m nute break

(Recess taken from10:35 a.m to 10:47 a.m)

HEARI NG OFFI CER STUBCHAER  Ckay. We'll cone
back to order. M. Nonellini, what did you and M.
Jackson -- oh, here you are.

MR, NOMVELLINI: We nade a deal

HEARI NG OFFI CER STUBCHAER: | thought you were

back there. What did you promise to do, no nore than
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ten mnutes?

MR NOVELLINI: Well, the agreenent is | would
lead with the questions and then I would sit down and
he woul d then take over and then |I cone back up

My nane is Dante Nonellini, DA NT-E
NOME-L-L-1-N-1.

HEARI NG OFFI CER STUBCHAER  Al'l right.

MEMBER DEL PI ERO  Cross-exam nation.

---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PROPERTI ES
BY CENTRAL DELTA WATER AGENCY
BY DANTE NOMELLI NI

MR. NOVELLINI: Ckay. Now, that M. Maddow
has softened the Chair of the Hearing Officer | can
see -- with regard to water quality inpacts of the
Delta Wetlands Project, assum ng that sonmebody told ne
that the Delta Wetl ands Project was going to inprove
water quality in the interior of the Delta, is that a
true statement, Dr. List?

DR LIST: | believe that to be true. This on
a conparative analysis. You nmust renmenber that what
the Delta Wetlands Project does is try to take salt out
of the system or put salt back into the system add
salt to the system The total amunt of salt renmains

exactly the sane just as it did when there were farns.
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There were agricultural diversions and the salt
returned. So nothing basically changed with respect to
the total anpbunt of salt that goes into the Delta.

What does change is the tine of the year that
it's added and subtracted. And, in ny opinion, the
changes are going to result in a net inprovenent in the
wat er quality, because what happens is it's degraded
when the water quality is good, and it's inproved when
the water quality is bad.

MR NOVELLINI: All right. So the key to that
answer is -- is the net effect of the project?

DR. LIST: The net effect of the project is to
degrade the water when it's good, and inprove it when
it's bad. So the overall -- if you're sonebody who
i kes good water, then ny conclusion is that the net
effect of the project is overall positive; small but
positive.

MR. NOVELLINI: Al right. Now, if we took
the figure -- | think it was Figure 10, naybe sonebody
can put it on the screen.

If we -- as | understand it, the dots above
the Iine are instances where water quality is degraded;
is that correct?

DR LIST: That's correct, with respect to

salinity; total dissolved solids.
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MR. NOVELLINI: Ckay. Now, if we had a
parameter condition on the permt that said that the
Delta Wetl ands Project operation could not degrade
water quality in the interior of the Delta, and |I'm not
tal ki ng about the outflow, but the interior of the
Delta, would we elimnate those dots above the |ine?

DR LIST: You can't do that, because it's
extrenely conpl ex and because each one of those dots
above the line represents a withdrawal that occurred at
sonmetine in anticipation of the ability to pass it out

at sone future tine.

So that it's -- to use the jargon, the process
is serially correlated. In other words, what happens
at one nonth is -- or one year is very dependent on

what's gone on in the previous year. So you can't make
an arbitrary judgnent of sinply taking those dots off
of there without consideration of where they were in
the context of the entire operation.

MR. NOVELLINI: Ckay. So these dots --

DR LIST: You have to | ook --

MR NOMELLINI: -- are the result -- excuse

DR LIST: Yeah. You have to |look at the
project in an overall sense. And the overall sense is

that there is sone degradation and sone inprovement.
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As | said before, the total anount of salt renains
exactly the same. So what you're doing is noving the
salt fromone tinme of the year to the next. And as a
consequence, you can't do that w thout having sone

i mprovenent, w thout at the same time having sone
degr adat i on.

So you can have an overall inprovenent. To
have an overall inmprovenent all the tinme would require
renoving salt fromthe Delta, which I don't think
anybody has thought about doing. |If you can convince
Cargo to conme build a salt pond in the mddle of the
Delta then, perhaps, that could be done. But short of
trucking salt out of the Delta, there's no way that you
can have inprovenments wi thout having degradati on during
sone of the tine.

MR. NOVELLINI: Al right. Can we have
i mprovenent during the sumer nonths?

DR LIST: There are inprovenents that occur
during sunmmer nonths.

MR. NOVELLINI: Can we elimnate degradation
during sumrer nonths?

DR LIST: Well, 1'd have to go back into the
operations and | ook at the overall system but this
graph doesn't enable ne to identify which are the

wi nter nmonths and which are the sumer nonths. But you
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can do that on sone of the other figures that |1've got
here.

The one | had up previously, Figure 25,
enabl es you to see whether there are inprovenents or
degradation during summer nmonths. If | put this Figure
25 back up, again, maybe |I can use that as an
expl anat i on.

You see that there's -- |'ve chosen this
particul ar year, because there's a very wet year in '78
and the two prior years are kind of dryer years which
show high salinity at Holland Track

And you see the net effect of the project at
this particular time which they actually show a nodest
i mprovenent; small, but nodest inprovenent at that
particular tinme, which happened to be in the late
sumrer of the 1978.

MR. NOMELLINI: So -- so if we had a condition
i nposed on this project --

DR. LIST: '77, sorry.

MR NOMELLINI: So if we had a condition
i nposed on this project that it could not degrade water
quality during the sumer nmonths, this graph woul d show
us that it would not have an adverse inmpact on the
project during this period of tine?

DR LIST: At that particular tinme; but if you



CAPI TOL REPORTERS (916) 923-5447
317



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

go and | ook at sone other tinme, for exanple, over
here -- in fact in late 1975 it would be actually in
the sunmer nonths, there it did actually cause a
degr adat i on.

But, you see, it caused a degradation at a
time when the water quality was really very good
relative to what it is at other tinmes in the Delta. So
that, in fact, you would be passing up the opportunity
to -- for sonmebody to have -- nmke beneficial use of
t hat water because of your claimthat you during -- are
causing a degradation at this point. And the
degradati on happens to be extrenmely tiny. So | don't
think it would be a sensible thing to do.

MR. NOVELLINI: Many of us who view Delta
water quality view as inportant the beneficial water
quality that is not Iimted by the standard, in that
the standard represents a control on the extreme. But
rather, for agricultural use, we |look at the tota
salts that mght be applied to our field.

If that were the case would that change your
vi ew?

DR LIST: No. As | pointed out over here,
this point is particularly explicit, because what it
shows is that if you said that you could not have a

return at this particular tine, then what you woul d be
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doing is saying that you -- which is water quality
which is better than 65 nilligranms of chloride, you
woul d be denyi ng sonebody the beneficial use of that
wat er .

HEARI NG OFFI CER STUBCHAER: Pardon nme. Just
for the record, you're pointing at 75 and a half to 76.

DR LIST: Yeah, that Delta Wetl ands Exhi bit
14, Figure 25.

HEARI NG OFFI CER STUBCHAER:  Ckay.

MR. NOMELLI NI : Rather than debate the
phi | osophi cal approach to use for water, let's go back
to that Figure 10 if we can. And | have one | ast
guesti on.

As | understand this graph, the dots bel ow the
line on the right-half portion are benefits derived
froman assunption that the water not used for
agricul tural purposes would flow out as outflow --

DR. LIST: That would be --

MR, NOMVELLINI: -- is that correct?

DR LIST: Partially correct in the sense
that, yes, that is a contributor to that, but there are
other factors that are involved also. And it's
i mpossible to ascribe the benefits there entirely to
the fact that it was 200 cubic feet per second, or a

hundred cubic feet per second with the agricultura
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returns going out of the Delta.

It may have been sinply the manner in which
the return flows were put into the Delta in respect to
what had gone on in the previous few nonths. As you
can see, | keep coming back to this Figure 25, again --

MR. NOVELLINI: Let's stay on this one a
mnute if we can, and then we'll go back to your 25 if
that's pernmnissible.

DR LIST: Sure.

MR, NOMELLINI: Let's assume that sone of
these dots are related to outflow

DR LIST: You can't really associate the dot
wi t hout follow ng --

MR, NOMVELLINI: The benefit is related --

DR LIST: -- to say partially that part of
the benefit may well be related to outflow, but not
entirely. You can't ascribe an entire --

MR. NOVELLINI: Let's say right on the
assunption that there's sone attributed benefit to the
dot below the line related to increased outfl ow

DR LIST: | can accept that.

MR. NOVELLINI: Al right. If we did this
nodel again, re-operated it with the Departnent of
Wat er Resources and State Water Project and the Bureau

of re-operating so that they could fully utilize their
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water right, is it possible that outflow that
conponent that woul d have been outflow, would not
actually result in outflow but would be export?

DR LIST: No. You'd have to rephrase that,
again. |I'msorry, | was thinking ahead and | wasn't
payi ng attention to your question

MR. NOVELLINI: Al right. Wth regard to the
portion of the benefit attributed to these dots bel ow
the line that is related to an increase outflow --

DR. LIST: Yes.

MR. NOVELLI NI : -- would a re-operation of
the nodel, without the consunptive use on the four
Delta Wetland islands, show that the Bureau, or the
State could utilize that water under their existing
water rights and it would result in outflow, but rather
an additional export, or retention, or storage?

DR LIST: | believe that would be the case,
because the systemis relatively insensitive. If | can
go back to the Figure 10, which is one above here.

You notice in the one above, the benefits up
here are not really that nuch different fromthe
benefits down here, despite the fact that all of the
diversions, all of the returns fromthe Delta Wtl ands
Project are, in fact, passing out in the San Francisco

Bay.
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HEARI NG OFFI CER STUBCHAER: Dr. List, would
you pl ease keep in mnd that when we read the witten
transcript up here and down here --

DR. LIST: Ah, yes.

HEARI NG OFFI CER STUBCHAER: -- are not clear

DR LIST: Yes. This is a figure which --
which Contra Costa Water District introduced. And it
has Figure 10 from June the 3rd, second Figure 10 --
the corrected Figure 10 I'mreferring -- they nake a
ni ce conpari son, because the figure on the -- in
June 2nd of the upper figure, includes all of the
return flows to the Delta are passing out of San
Franci sco Bay the same as the agricultural returns.

The | ower figure has the returns being
exported fromthe punps. And you see this really --
there's really not a significant change in the -- well,
what it's telling ne is that these particular benefits
here; they're probably associated with the salinity
changes with respect to agricultural rather than net
Delta outfl ow

MR, NOMVELLINI: If we wanted a correct
representation, or nore correct representation of the
benefit and detriment of the project, the Delta
Wet | ands Project wouldn't we have to re-operate this

nodel with the actual, or close to the actual operating
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plan of the State Water Project and the Central Valley
Proj ect ?

DR LIST: That's presumng that this has
been -- this water which is in effect passed up by the
Delta Wetlands is actually taken up by sonmebody el se.
And at this point I'mnot in the position to nake that
judgrment that that water which is returned is
necessarily going to be grabbed by sonebody el se.

In any case, the 65 of cubic feet per second,
or 100 cubic feet per second that are involved is
probably hardly within the accuracy of any of the flow
neasurenents that are made around the Delta, and
probably in the error associated with this particular
nodel .

MR. NOMELLINI: Al right. Last question --
were you finished with that answer?

DR. LIST: Yes, | was.

MR. NOVELLINI: Ckay. Thank you. Wat would
we have to do to deternmine the inpact on the Delta
Wet | ands Project by a condition that said you could not
degrade sunmer water quality?

DR. LIST: That would have to go back into the
operation plan. It wouldn't be part of this particular
simulation. It would be extrenely conplex. It would

have to be a narrative nodeling in which you went round
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and round and tried sonething a bit, because you can't
make a prediction as to what the salinities are going
to be, because of the fact that -- as it is, these
particular nodels are a narrative nodel. Wat we do is
run the nodel once to determine what the salinities
are, and then run it again to take that salinity out
and divert it, put it back into the Delta.

So it could be conplicated. It could possibly
be done, but as | pointed out before, |I think it would
be not really very productive. Because, as | said, you
can't have -- if you take the overall picture and the
total amount of salt remmins the sane, you can't have
i mproved water quality without degrading it at sone
other particular tine.

And the best time to degrade it is when the
water quality is best. And it seens to ne the trade
of f between getting inproved quality here and poor
quality here is a pretty good trade off to ne.

MR. NOVELLINI: 1s it your sense that it would
make a maj or detrinental inpact, or cause a nmjor
detrinmental inpact on the Delta Wtlands Project to
have such a condition, or would it be mnor in nature?

DR LIST: 1'mnot conpetent to respond to
t hat questi on.

MR. NOVELLINI: Ckay. That's all | have.
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Thank you.
HEARI NG OFFI CER STUBCHAER  Thank you,
M. Norel | i ni
M. Jackson.
---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PROPERTI ES
BY CALSPA, COW SSI ON TO SAVE MOKELUWNE
BY M CHAEL JACKSON

MR. JACKSON: M. List, you indicated -- |
think you said, that the salt balance in the Delta is
constant. Is that right?

DR LIST: No. As | said on the overal
picture of these nodels, the total anpunt of salt that
goes into the Delta and goes out of the Delta renmains
ef fectively constant on the long-term

Now, what happens is the X2 position noves in
and out fromyear-to-year, but the total anmount of salt
that conmes down the San Joaquin, cones down the
Sacranmento River, and fromthe east side stream ends up
passing out of the Delta either through the export
punps through Contra Costa, or out through San
Franci sco Bay.

MR. JACKSON: So what you're saying is the
nol ecul es of salt are constant, but if Delta outflow,

for instance, reduces, doesn't salinity increase?
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DR LIST: Delta outflow reduces then the --
the net effect is the Bay salinity nigrates further
into the Delta, but the salt bal ances renmins constant.
As much salt that goes into the Delta goes into the
Delta. And you just established a new bal ance poi nt
withit.

The X2 nmoves up and down dependi ng upon what
the -- what the flowrates are. And it's in a dynanmc
state, and very wet years nmamybe out at San Franci sco
Bay and very dry years that may nove out past R o
Vista. So this is a dynam c situation.

MR JACKSON: And | believe that -- | mean
wouldn't it be true that if Delta Wetlands reduces
long-termoutflow, then long-termsalinity would
i ncrease?

DR LIST: Long-term-- well, the position --
the average position of the X2 over a 200-year period
may nmove into the Delta by a few 100 neters.

MR. JACKSON: Didn't you hear the testinony
that X2 could be changed by this project by 1.7
kil ometers?

DR LIST: In -- 1 don't -- | don't accept
t hat .

MR. JACKSON. So in your expert opinion, the

testinmony that X2 could be changed by 1.7 kilometers is



CAPI TOL REPORTERS (916) 923-5447
326



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

erroneous?

DR LIST: If you recall |ooking at the graph
that was put up to nake these X2 calculations, it
| ooked |i ke sonebody had fired a shotgun at it. So
that anything that was -- any deductions that you made
fromthat peer have got to include a substantial error
margin. And | think the error margin fromwhere the X2
is located is probably -- probably greatly exceeds one
and a half kiloneters.

MR FORKEL: M. Jackson, can | add
sonet hi ng?

MR JACKSON: Yes, sir.

MR. FORKEL: Yeah, that was ny testinony that

said there was a shift of 1.7. That was one specific

exanpl e during a 30-day period. It wasn't |ooking at
the long-termshift effects, too. It was one specific
exanpl e.

MR, JACKSON: And it could be 1.7 kil oneter
long-term or less, right?

MR. FORKEL: That woul d be one specific
exanple. And the X2 would quickly recede back after we
st opped making diversion to the -- wi thout project
condi ti on.

MR. JACKSON: How did you determ ne then that

X2 -- you would -- you would quit diverting if X2 noved
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2.5 kilometers if this -- this is sort of a -- sort of
a daily occurrence individual exanple. How did you
pick the criterion of the 2.5 kil oneters?

MR. FORKEL: W didn't pick the criteria of

MR, JACKSON: Who did?

MR. FORKEL: The Federal Fishery Agencies and
t he bi ol ogi cal .

MR. JACKSON. So in your opinion that is --
well, Dr. List, is the 1.7 or the 2. -- is the 2.5
anynore exact than the 1.7 you just testified to?

DR LIST: No, | don't believe so. | think
that it's going to be extrenely difficult to |ocate
where the X2. |'ve been out on the Delta. | have
nmeasured salinities. |'ve been up and down it and if
anybody tell us nme they know exactly where X2 is,
don't believe it.

MR. JACKSON: Okay. Now, this is for
Dr. Brown.

Dr. Brown, in your testinobny you stated that
you nodel ed the water quality and salinity using
nmont hly data; some of which was data coll ected, actua
data and some from nodeling sinulations. |s that
right?

DR. BROMN: That's right. W' re working on a
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nonthly water quality analysis and we're using the
conbi nati on of available field nmeasurenents as well as
the nodel results.

MR. JACKSON: Wbuldn't choosing nonthly data
rather than daily, or hourly data mask daily and hourly
effects that might be substantial ?

DR. BROMAN:  No.

MR. JACKSON: You're indicating that the fish
for instance -- let's take the -- just because | |ove
them let's take the, oh, say, the spring-run sal non.

The spring-run salnmon is in the Delta in fry
and juvenile stages. You can assune for the purposes
of this question, at the time that the diversions are
going to take place. They're going to be present in
the Delta at the time the releases fromthe islands
t ake pl ace.

Are you saying that either salinity or DO or
al gae bl oons woul dn't be happening on a daily, or
hourly basis that could be fatal to those fish?

DR. BROMAN: To answer your question if |
understood it properly --

MS5. BRENNER Can | raise -- can | raise an
objection? If | could, he's got a hypo with severa
conpounds on top of that.

If he could just back up for a second and
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just do one at a tinme, perhaps, then each of the
experts that is qualified to address the particul ar
i ssue could address it.

HEARI NG OFFI CER STUBCHAER. W I | you rephrase
your question?

MR. JACKSON. Certainly.

HEARI NG OFFI CER STUBCHAER  And al so do you
want to concentrate your questions on Dr. List and do
the other part later.

MR. JACKSON: You just want me to do Dr. List
and then sit down?

M5. BRENNER  Yes.

HEARI NG OFFI CER STUBCHAER  Yes.

MR. JACKSON: Is that what you have in m nd?

HEARI NG OFFI CER STUBCHAER:  Yes.

M5. BRENNER:  Yes.

MR. JACKSON: Al right. Just a noment.

HEARI NG OFFI CER STUBCHAER: M. Jackson,
asked you to concentrate, | didn't say linmt. There's
some concern up here that we're restricting you too
much in your line of questioning.

MR JACKSON:  Well, I -- 1 -- as | understand
it now, | amto ask Dr. List questions, then sit down.

HEARI NG OFFI CER STUBCHAER:  You can ask

Dr. List questions, but if it's necessary to get a
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conpl ete answer fromhim you can, of course, address
it to others.

MR. JACKSON. Al right.

HEARI NG OFFI CER STUBCHAER. The obj ect of al
of this is to accommpdate his schedule, but we stil
want a conplete and accurate record.

MR. JACKSON: Yes, sir. So | wll have
anot her opportunity when I'mthrough with Dr. List for
the rest of these fol ks?

HEARI NG OFFI CER STUBCHAER:  Yes.

MR JACKSON. Al right. Dr. List, you
indicate that in your testinony on page 12 that the
Delta Wetlands reservoir islands store water for
several nonths exposing it to prolonged evaporation
And that there's a potential that the evaporative
| osses will concentrate the salinity of the stored
wat er .

How does that process take place?

DR. LIST: How does evaporation take place?

MR. JACKSON: How does -- how does -- how does
the concentration take place?

DR LIST: Well, there's a certain anount of
salt in the water. And if you -- evaporation takes
wat er nol ecul es out of service and | eaves the salt

behind. So the concentration has to -- so the salt
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nust increase. The total anmount of salt remains the
same, but the concentration goes up

MR, JACKSON: Now, does that concentration of
salt add salt to the soils?

DR LIST: Now, I"'m-- I'mnot that conpetent
to make judgments about that. | don't believe that
woul d be the case, no.

MR. JACKSON: So there -- as far you're -- as
far as you understand this repetitive filling and
evaporati on does not cause salts to build up in the
soils in the reservoir islands?

DR LIST: | think there are other experts
here who can address that question

MR. JACKSON: All right. Did you nake any
det erm nati on of whether or not there would be days, or
hours at the tine of release in which the -- in which
salinity increases would be present at, for instance,
Rock Sl ough over the 20-percent exceedance rate?

DR LIST: I'mafraid | don't understand your
guestion. \What 20 percent exceedance rate --

MR. JACKSON: You indicate -- you indicate
that it will be significant if there's an increase in
salinity of 20 percent.

DR LIST: No, that was Dr. Brown.

MR. JACKSON: All right.
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DR. LIST: | made no --

MR JACKSON: Al right. Dr. Brown, will
there be days and hours in which that 20 percent --

t hat 20-percent nunmber will be exceeded in the course
of operation at Rock Sl ough?

DR. BROMN: |If the 20 percent is attached to
the water right and becones natural condition on
operations, then the Delta Wtlands di scharges woul d be
limted so that exceedance never occurs.

MR JACKSON: If it's a nonthly average, how
are we going to know?

DR. BROWN: Because you'll be neasuring it
under the nonitoring plan each day. And if the
condition is a nonthly average exceedance limt, or
increase in salinity limt that will be in the
operational records. If -- so --

MR. JACKSON: So you're going to average it
over the nonth. And if it exceeds it five days and is
| ower for seven, then --

DR. BROMAN: |'m not going to do anything. But
if the State Board decides on a nonthly average limt
then that woul d be probably how t hey woul d enforce
t hat .

DR LIST: | think I can, perhaps, respond to

that question if | can put up Figure 13 of DW14. Let
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me explain this graphic in a mnute or two.

What it is is the -- all of the statistics of
840 nont hs of operation at Rock Slough. And what it
states is that if there's 300 parts per mllion tota
di ssol ved solids at Rock Slough, then there's about a
65- percent probability at any tinme that that
salinity -- salinity in Rock Slough is going to be Iess
than 300 parts per mllion.

And the difference between the Delta
Wet | ands' s operation and no Delta Wetl ands's operation
as shown by the difference between the dark blue |ine,
which is with the Delta Wetlands's operation, and the
brown |ine which is no-project operation

MR. JACKSON: So it's higher with the Delta
Wt | ands' s operation to sone degree?

DR LIST: No. It's lower. |It's always
lower. In other words, the probability -- the
probability of obtaining any salinity is always going
to be -- the probability that the salinity will be |ess
than any value is always going to be higher with the
Delta Wetl ands's operation.

This al so shows the range of salinities in
Rock Sl ough. They range from approxi nately 125 parts
per million all the way up to 800 parts per mllion

You see that the 90th percentile is round about 550
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parts per nmillion. So that the range of salinities
that occur in Rock Slough extend all the way fromthere
over to there.

And what this graphic does is show the
fraction of tine that the given salinity is obtained.
And you see that the net effect of the project is to
actually show that the probability of any water -- of
having |l ess than -- for exanple, 300 parts per nmllion,
is always going to be higher with the Delta Wtl ands
Project. So there's an overall inmprovenent.

MR. JACKSON: Now, when you look at the Delta
Wet | ands Project, are you |l ooking only at the reservoir
i sl ands, or are you |ooking at the habitat islands
al so?

DR LIST: That includes the habitat islands
in the Delta Wetlands. Wen | say Delta Wtl ands
Project, it includes the reservoir islands and the
habi tat islands; the net effect of those.

See, what this graphic shows is that the net
effect of the Delta Wetlands Project on the Delta is
going to be pretty mninal.

MR. JACKSON: | don't think |I have any nore
specific questions for this witness. | can take the
rest of them

HEARI NG OFFI CER STUBCHAER: All right. W
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have to make sone choices here. You could conplete
your -- continue cross-exanmning and -- let's see, what
time does Dr. List need to | eave?

MS. BRENNER: Dr. List needed to | eave at

HEARI NG OFFI CER STUBCHAER: All right.

M. Jackson, would you like to continue your
cross-exam nati on of the whol e panel ?

MR, JACKSON: | woul d.

HEARI NG OFFI CER STUBCHAER  And | appreciate
your concentrating on Dr. List, acconmodating his tine
schedul e. He can stay here for the remainder of the
time until he has to |eave.

DR LIST: Let nme say -- | would like to say
how graciously the Board is in accomodating mny
schedule. | really appreciate it. Thank you

HEARI NG OFFI CER STUBCHAER:  You' re wel cone.

MS. BRENNER: Excuse me, M. Stubchaer

HEARI NG OFFI CER STUBCHAER  Yes.

MS. BRENNER |Is Dr. List excused then?

HEARI NG OFFI CER STUBCHAER: No. See, if he
doesn't have to leave until 2:00, he can stay and be
present.

And to the interaction of the panel in asking

M. Jackson and then M. Nonmellini's questions if we
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get to you M. Nonellini, before he | eaves.

M5. LEIDIGH: Does anyone el se want to
exam ne?

HEARI NG OFFI CER STUBCHAER. | al ready asked.

MR. JACKSON: Dr. Brown, you did the water
supply availability anal ysis?

DR. BROMN:  Yes.

MR. JACKSON: And you did that over a 70-year
peri od?

DR. BROMN:  Yes.

MR. JACKSON: And how many of those years was
there water available for this project for
appropriation?

DR. BROMN: |In the great mpjority of years.
It, of course, changes any tine you nodify the assuned
operating criteria, or rules for the Delta Wtl ands
Proj ect .

MR. JACKSON:. Al right. Using the present
rules that are before us, how many years was there
wat er avai |l abl e?

DR. BROMN: | guess we'd have to count it on
the actual figure. Maybe you' ve already done that.

MR. JACKSON: Well, if you started in -- let's
just take the tinme period from 1987 to now, how many

years woul d there have been water avail abl e?
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DR. BROMN: We were only sinulating through
1991.

MR. JACKSON. Al right.

DR. BROMN: So we need to |ook at the table
and count them

MR. JACKSON: There weren't any, were there
that you coul d have gotten near this kind of water
between ' 87 and ' 91?

DR. BROMN: We'll have to look it up. [I'm
| ooking up in my DWExhibit 10, on Table 3, which is an
annual summary of the simulated operations of the
proj ect .

In 1987 under the final operating criteria
sinmul ated, as well as we can with the nonthly nodel,

t he actual discharges for export in 1987 were 21,000
acre feet. In 1988 it was 50,000 acre feet. In 1989
it was 16,000 acre feet. And in 1990 and 1991 there
were no di scharges for export sinulated in the nonthly
nodel .

MR JACKSON: Al right. \What does that tel
you when you -- when you | ook at the increasi ng demands
that are -- in terms of the State Water Project
expanding to fill its full entitlenment? Are you
expecting sonehow that there's going to be nore water

available in periods like that than there -- in the



CAPI TOL REPORTERS (916) 923-5447
338



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

future than there was in the past?

DR. BROMN: No. Using ny Table 3, the first
col um whi ch indicates the DeltaSCS cal cul ati on of
avai | abl e water under the Water Quality Control Plan in
1987, there's only 72,000 acre feet occurring during
any time during 1987. That woul d have been avail abl e
for diversion, which that neans that we were flat out
of water in 1987.

In 1988 there were 417,000 acre feet of
avai l abl e water for diversion under the Water Quality
Control Plan objectives, but with the additiona
constraints being placed on the project for water
quality, fisheries protection, you can see that only
50, 000 of the 400,000 were actually captured by the
project and avail able to increase the water supply.

So ny testimony is not, certainly, that this
project alone can fix California's water supply --

MR, JACKSON: | didn't ask that. | said what
is the availability for the amount of water being asked
for?

DR. BROMN: Maybe |'m - -

MR. JACKSON: | guess the idea that you're
doing is a wonderful, beneficial thing of attenpting to
fix California's water supply; is maybe a noble

endeavor, but the question is:
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Was there water available for appropriation
under the condition of this project as you sinmulated --
simulated it in 19887

DR. BROMN: Yes. In 1988 there were 50,000
acre feet that was available for this project with al
the final operating criteria both with the diversion
and the discharge constraints there was still 50,000
acre feet that could have nade it through this new
project if it had been there in '88.

MR JACKSON: Now, for the '88 nunber are
you -- what -- what denands by the Bureau and the State
Water Project were you assum ng; actual demands that
year, or are you assumng the 20/20 Bulletin 160-93
nunber ?

DR. BROMN: As | briefly nmentioned yesterday,
one of the mmjor assunptions that we're making in our
simul ati on nodeling, in order to protect all senior
water rights, is to not place a linmt on the denands.
That is, in these sinmulations for this new project, we
are assuming that all avail able water for export under
the current rules is taken. W are not limting it to
denands.

O course, you would recognize that in 1987,
'88 these years that you're asking about, the demands

surely exceed the avail abl e punpi ng capacity without



CAPI TOL REPORTERS (916) 923-5447
340



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this project. And these additional water supplies
could, certainly, find beneficial use, although, we are
not assumng a limted demand.

MR. JACKSON: Now, you nentioned a relatively
interesting item |In your simulations, how nuch of the
excess transportation capacity for the State Water
Project and the Central Valley Project, the punping
capacity does this project use up every year?

DR. BROMN: Well, let's just assune that this
proj ect exports under a full year of operation
di verting 238,000 but after evaporation, exporting,
per haps, 205 which is the npst export that is possible
under our sinmulation. Then the project certainly would
have used up the 200,000 acre feet of aqueduct in
punpi ng capacity.

MR. JACKSON: So by approving this particular
appropriation, there would be no excess capacity left
in a year like that for water transfers from anywhere
in California upstreamfromthe Delta to downstream of
the Delta?

DR. BROMN: No, that's not true at all
because there's nuch nore than 200, 000 of avail able
punpi ng and transportation capacity in the State
Federal project, especially during dry years.

MR. JACKSON: Did you then nodel how nmuch of
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the capacity you woul d be using in an average year, if
this project is done?

DR. BROMN: Well, it's in the nodel. | don't
have t hose particul ar nunbers, but you sinply conpare
t he aqueduct capacity, which in a conbi ned systemis
around 15,000 with the increnent of unused pumnping that
this project is proposing to use. And it's a
relatively small fraction.

MR, JACKSON: But how much of it is of the
punpi ng capacity?

DR. BROMN: Well, the sane analysis. The
current punping capacity is 11,280. And let's say we
used -- or had a nonth where we could -- where the
project could export its entire supply in a nonth.

That woul d use up about 3500 csf. And so that 3500 csf
woul d be used up for that one nonth.

But there would be other nonths with renaining
capacities. This is one of the things that you can
track on a nonth-by-nonth water nodeling.

MR. JACKSON: M. Bogdan, how did the EIR deal
with a depletion of the capacity for the punps? Did
you anal yze that?

MR. BOGDAN. Yeah. This is Ken Bogdan
B-OGD AN

The EIR anal yzed the affects of the Delta
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Wet | ands Proj ect per CEQA/ NEPA the direct affects and
al so the indirect affects of the proposed project, that
which is reasonably foreseeable. And as part of that
we | ooked at -- under the State Board's staff and the
four staff direction, we |ooked at the effects of the
project on fisheries resources as they are exported at
t he punps.

MR. JACKSON: But did you look at the effects
on the capacity of the punps to transfer other water?

I mean this uses up an increment -- |'m assum ng that
the State Water Project and the Central Valley Water
Project wites a agreenment with you folks.

MR, BOGDAN: It wouldn't be with ne.

MR. JACKSON: Right. But did you anal yze what
effects that woul d have, say, on CAL/FED s water
transfer proposal s?

MR. BOGDAN: The EIR points out that the scope
was limted to the direct and indirect effect as | just
described the Delta Wetlands Project. The future uses
of that water, or the conbination with other
facilities, or with other users was not anal yzed
because that was specul ative. And the |ead agency's
staff wasn't able to define what woul d happen in the
future and assume that there would be future

envi ronnent al anal ysi s.
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MR. JACKSON. Okay. Well, let's take a | ook
at that. Wiat's the place of use that you analyzed in
the EIR for this water?

MR. BOGDAN. | think I just answered that.

The EIR linmted the scope of the analysis to the direct
and indirect effects of the Delta Wetlands Project and
didn't | ook at place of use --

MR, JACKSON: Well -- but if the --

MR, BOGDAN:. -- because that wasn't -- because
t hat was consi dered specul ati ve and not reasonably
f oreseeabl e.

MR. JACKSON: So this -- you analyzed a
water -- a water right that essentially belongs to
sonebody wi thout a specified place of use, or purpose
of use?

MR. BOGDAN. Well, the -- the purpose of the
project is to divert and store water for |ater export,
or for outflowin Delta -- for the Delta estuary. The
EIR, as | nentioned -- and CEQA NEPA do not require, in
fact, restrict the | ead agency at taking a crystal bal
and trying to figure out what types of uses that are
out there.

If they can't define it they are to disclose
they can't define it and Iinmt their analysis for the

requi red approval. That would have to happen | ater on
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plus it needs further environmental review

MR. JACKSON: So anybody who wants to use this

water will then have to do anot her environnenta

docunent somewhere else in the place of use that

your --

MR. BOGDAN: That woul d be the determ nation

of that agency.

MR. JACKSON: Well, now, sonme of the places

that this water could be used could then have indirect

effects back into the Delta, couldn't it?

I mean, for instance, if this water was extra

water to use in west lands it might well increase

salinity levels back into the Delta back down the San

Joaquin River?

MR. BOGDAN: | wouldn't specul ate how anot her

anal ysis would apply to the Delta.

MR. JACKSON: Al right. Now, how did you --

in the course of setting up the EIR how did Jones &

St okes deal with the Board's anti-degradation order?

think it's 1629, is it?
HEARI NG OFFI CER STUBCHAER: 6816.
MR JACKSON: Which one is it?

MR CANADAY: 6816.

MR JACKSON: 6816, for the record

you.

Thank
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MR, BOGDAN:. Jones & Stokes worked with the
CEQA | ead agencies to devel op significance criteria for
all the resources. And CEQA NEPA directed the | ead
agenci es that they're supposed to | ook at the
standards, as certain agencies set them So for air it
woul d be through air resources board to set a standard.
For water quality it was the sane thing.

Russ can el aborate -- Dr. Brown can el aborate
maybe a little bit on the specifics for the water
quality significance criteria, but --

MR. JACKSON: Yeah, so you would pass that to
Dr. Brown?

MR BOGDAN: Sure.

MR. JACKSON: Dr. Brown, did you take | ook at
the Board's anti-degradati on standard? And if so,
wasn't the hypothetical that was just asked by
M. Maddow a doubling in that circunstance sonethi ng
that violates that anti-degradation statute?

DR. BROMN: | think I'mgoing to defer that --
there's too much I egal question in that for me to give
you a direct answer.

MR JACKSON: Well, then let ne ask it in way:
Goi ng back to M. Maddow s hypothetical situation in
which the -- one day the existing water quality is at

50 at their diversion, and it doubles to a hundred:
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Did you look at all at the nunber of tines
that would occur? Did you |ook at the anti-degradation
statute itself? | nmean --

DR. BROMN: At least in general -- in general
these are exactly the considerations that go into
establishing a significance criteria as to sonme sort of
a change. The rationale, again, is that the
est abl i shed objectives do limt the maxi num wat er
quality, but there mght be significance attached to a
change in water quality even before it reaches that
est abl i shed objective. And that is the rationale going
into the 20-percent change.

The hypot hetical of Contra Costa being at 50
and the next day waking up and finding thenselves at a
hundred is, certainly, okay for a hypothetical. But as
we did the nonth-by-nmonth of analysis of real Delta
outflows and real established objectives, the
possibility of that occurring because of the Delta
Wet | ands Project is very renpte.

Nevert hel ess, we established that since it
possi bly could occur there should be a nitigation
nmeasure attached to the water rights that requires
noni toring of the reservoir islands. Renenber, this is
the only possibility that can give you the change of

50, is that if the reservoir water has been -- was
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filled with relatively high salinity water in the fal
or winter, and now the sunmer ends up being very good;
that is, lowsalinity water as the water is discharged
it would then increase the exports, but only in
proportions to the discharge fromthe Delta Wtl ands.

And this is the essence of the proposed
mtigation. You would then limt the anount of
di scharge fromthe islands conpared to their salinity,
so as not to have nore than this established -- in this
case, a mitigation standard. And, therefore, would not
have a significant detrinental effect on existing water
users.

MR. JACKSON: Now, this nitigation standard
was picked by Jones & Stokes; is that correct?

DR. BROAMN: No. There is no nitigation
standard yet established. W selected significance
criteria for doing the conparative inpact assessnent
using the nonthly nodeling. The neasure of 20 percent
of the standard may, or may not be adopted by the Board
for the actual mitigation standards for this project to
be operated in the future.

This was sinply our estimte of a significance
criteria for our job, which was searching for
potentially significant inpact.

MR. JACKSON: Now, did you look at the Board's
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anti-degradation order in selecting that 20-percent

nunber ?

DR. BROMN: |'m saying that has too rmuch of a
legal interpretation. I'mnot the right person to say
that --

HEARI NG OFFI CER STUBCHAER: M. Jackson --
DR. BROMN: -- that's properly included.
HEARI NG OFFI CER STUBCHAER: Excuse nme. Staff
wants to ask some questions of Dr. List before he
| eaves. And it seens that your line of questioning is
not involving him so maybe we can get himout of here
on tinme.
MR JACKSON: Sure.
HEARI NG OFFI CER STUBCHAER: So, who on staff
wants to start? M. Canaday.
---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PRQJECT
BY STAFF
MR. CANADAY: To get ny questions for
Dr. List, | have to set a foundation. And for doing
that | have to ask a coupl e questions of M. Forkel.
HEARI NG OFFI CER STUBCHAER  Fi ne.
MR. CANADAY: M. Forkel, your Exhibit DW7B
has -- it's been called "A Day in the Life of the Delta

Wet| ands Project,” and it's an exanpl e?
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DR. BROMWN: That's correct.

MR. CANADAY: kay. And in your exanple of
the different criteria that set limts, or determ ned
the plan and how the project could divert, a great dea
of those exhibits were deternined by the |ocation of
X2.

I's that correct?

DR BROWN: Yes.

MR. CANADAY: And in the biological opinion --
t he Federal biological opinion, the criteria that was
in that biological opinion was a shift in the X2 by 2.5
kil oneters.

I's that correct?

DR. BROMWN: That's right.

MR. CANADAY: Okay. Now, ny question nowis
for Dr. List.

Earlier in your response to M. Jackson in one
of his questions you said that to actually pinpoint the
| ocation of X2, in your opinion, was very, very
difficult. |Is that a correct statenent?

DR LIST: That's correct, a summry of what |
sai d, yes.

MR. CANADAY: |If Delta Wetlands's operation
criteria was linked to the location of X2, how woul d we

establish that |ocation on a realtine basis so that we
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could nonitor their diversions and net the assurances
of not inpacting any current, or senior water user, or
wat er quality standard?

DR. BROMN: That's a very good question

MR. FORKEL: Can | answer? | would like to
add one thing, M. Canaday. This was a discussion -- a
topi ¢ of discussion during our ESA consultation. And
there was great concern over the novenent of X2 on a
daily basis determ ning exact where it is and what's
causing it to nove.

And what the fishery agenci es asked for was a
calculated shift in the location of X2 based upon sone
equations that were available. There's a MoniSnith
nodel that would | ook at flows and ant ecedent
conditions to calculate. And it can represent a
location fairly well.

And the agencies agreed that that would be a
good way to inplenent this shift. They wouldn't foll ow
the daily route as nuch as they would follow where it
m ght shift and be limting us based upon a
cal cul ati on.

MR. JACKSON: M. Stubchaer, | would nove to
strike the answer on the grounds that it's conplete
hearsay. These agencies could be present to

characterize their own positions. To have the
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devel oper tal k about what the agencies thought in sone
back-room neeting w thout any cross-exani nation and to
take that for any sort of weight whatsoever | think is
a violation of due process.

MR. NELSON: Joe Nel son representing Delta
Wetl ands as well. The a CUM Moni Smith equation
calculations fund is part of biological opinions
appendi Xx.

When the final operations criteria were set
out, one of the -- as M. Forkel was discussing, one of
t he questions was how to neasure X2. The fina
operations criteria specifically identified the a CUM
Moni Smith cal culation as with Fish and Wldlife
Service. And then requested to cal cul ate that
position.

So it is already in the record. And it's part
of two biological opinions. It's what Delta Wetl ands
is going to have to conply with as a part of its
bi ol ogi cal opi ni on

HEARI NG OFFI CER STUBCHAER  Thank you.

M. Jackson.

MR. JACKSON: Yes. They've obviously, the --
the actual data is attached to the thing. The
i mpression of what he was told, the problens wth using

X2, all of that comes froma conversati on that cannot
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be cross-exan ned because of the | ack of the
availability of those witnesses. So if they can
identify who it is fromthe agencies, |I'll subpoena
them and have them here next with, of course, your
approval .

HEARI NG OFFI CER STUBCHAER: Thank you for
that. Just as a question for you, M. Jackson, before
I rule, what about other -- what about the biologica
opinions that are -- that are part of the record that
you can't cross-exam ne, on how do you feel about
t hose?

MR. JACKSON: Well, obviously, | don't believe
that the Federal Governnment ought to be allowed to
sinmply file docunents and not cone testify to them So
| believe they ought to be here.

The bi ol ogi cal opinions, however, have a
little nore salinity to themthan this change from X2,
whi ch we've always used in this roomto the new
habitat -- let's see, how do they actually put it?

The --

HEARI NG OFFI CER STUBCHAER:  You' ve answered ny
guestion, | think.

MR. JACKSON. Al right.

HEARI NG OFFI CER STUBCHAER: |'mgoing to

overrul e the objection, but we will consider the
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obj ection and the weight to be given to this evidence.

MR. FORKEL: M. Stubchaer, | -- |ooking at
the NVFS bi ol ogi cal opinion, and it includes a sentence
in there that reads:

The result in shift of X2 shall be detern ned
by the conparison of the nodel estinmates of the X2
| ocation outflow with and wi thout the Delta Wtl ands
Project using a nathenatical nobdel EG Kimer Mni Smith
equati on.

(Readi ng.)

| nean that's a sentence that's in the
opi ni on.

HEARI NG OFFI CER STUBCHAER: All right. Thank
you. That was the answer to the question M. Canaday
was aski ng.

Per haps, M. Canaday, | can say in ny
prof essional opinion the X2 is sort of like the Delta
net outflowin carriage water. |It's part of Delta
dogma. And sone of the dogma is proven, ultimately, to
be tests of substance, and some of it ultimately is
proven not to have substance

So when you speak of net Delta outflow, nobody
can actually get out there and nmeasure the Delta
outflow It's still included as part of day fl ow

record. And the carriage water for a long time hung
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around as part of the dogna of the Delta. And I
believe X2 is going to suffer the sane fate ultimately.

MEMBER DEL PI ERO. W ought to send you across
the street.

HEARI NG OFFI CER STUBCHAER And do a
di versi on.

MEMBER DEL PI ERO. M. Anderson's eyebrows are
raised in the back of the room

HEARI NG OFFI CER STUBCHAER: M. Canaday.

MR. CANADAY: So the reality is there would
not be a fixed X2 under which the project will operate
It will be a calculated point that isn't realtine; is
that correct?

MR, FORKEL: No. There's two criteria for X2.
One is a calculated shift. And the other is a physica
| ocation either in the water Quality Control Plan
whi ch has three ways to neasure it, or in our criteria,
or final operations criteria, which has a Collinsville
criteria. And it says it's the daily average |ocation
of a certain EC. So we would be followi ng the | ocation
for our final operations criteria on a daily basis and
that would tell us when to stop. And we would al so
have a cal cul ated shift.

MR. CANADAY: And you would be monitoring this

EC realtime, or -- or nonitoring someone who has
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coll ected this data?

MR. FORKEL: W would be using the data that's
already collected. And it actually addressed that if
there's any change in those nethods. Watever nethod
replaces it, we would have to use al so.

MR. CANADAY: Thank you, M. Stubchaer

HEARI NG OFFI CER STUBCHAER: (Ckay. Any ot her
guestions by staff? Any Board Menbers have questions
for Dr. List? You weren't all here when we polled
bef ore?

MEMBER DEL PI ERO  One.

HEARI NG OFFI CER STUBCHAER  Ckay.

---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PROQJECT
BY BOARD

MEMBER DEL PIERO G ven Dr. List's coments,
do you have an alternative nethodology in ternms of the
devel opnent and utilization of criteria for realistic
nmeasurenent as to satisfaction of terms and conditions
that m ght be added to this water right?

DR. LIST: Yeah. Establish a |ocation where
you're going to neasure the average EC, fixed point
| ocati on where you sanple at the surface and mni d-depth
and bottom and establish some criteria for that. But

just trying to find some illusionary line where it's



CAPI TOL REPORTERS (916) 923-5447
356



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

located in the Delta is extrenely difficult.
MEMBER DEL PIERC. And | assune that answer
woul d be the same answer regardl ess of whether the --

whet her the water right applicant were Delta Wetl ands,

or anyone el se attenpting to acquire -- either acquire
or -- or utilize additional water rights within the
Del t a?

DR LIST: Yeah. M basic feeling in all of
the issues that have been involved in the Delta is that
if you're going to establish a criteria then it has to
be a criteria that sonebody can actually go out and
measur e.

And why establish an artifact which --
whi ch -- which becones a natter of debate so that
whet her it's the County of Sacranmento, or whoever --
whonever, if you're going to establish sone criteria
fix the tenperature, or fix the location, or fix the
salinity where sonebody can go and neasure it

MEMBER DEL PI ERO  Thank you.

HEARI NG OFFI CER STUBCHAER |'Il just add, ny
recol l ection is that debate occurred vigorously during
the Delta standards --

MEMBER DEL PIERO Gee, | recollect the exact
sane thing.

HEARI NG OFFI CER STUBCHAER: So it's the next
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two changes, so if you have a fix |ocation you're not
nmeasuring the same salinity. But anyway --

MEMBER DEL PI ERO. | keep asking those
guesti ons, yeah

HEARI NG OFFI CER STUBCHAER  All right. Anyone
el se have a last question for Dr. List? |If not, thank
you for your participation. You are excused.

DR. LIST: Thank you.

HEARI NG OFFI CER STUBCHAER: And | think this
woul d be a good tine to take our lunch break. W'l
take an hour and we'll reconvene at 12:50 just |ike
yest er day.

(Luncheon recess.)

---000---
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VEDNESDAY, JULY 9, 1997, 1:51 P.M
SACRAMENTO, CALI FORNI A
---000---

HEARI NG OFFI CER STUBCHAER: Good afternoon.
Pl ease, come back to order. Before you continue,
M. Jackson, | would like to do sone housekeepi ng
matters.

I'd like to go down the |ist of parties and
see who is going to cross-exanmne and who is not. So
"Il start at the top.

Is the Bay Institute here?

UNI DENI FI ED MAN:  Excuse me, are you speaking
for today or |ater today?

HEARI NG OFFI CER STUBCHAER:  For this session.
National Heritage Institute? Kyser Shinmasaki? Kevin
Wl f? Reclamation District 2059, Delta Water Users, et
al.? That was Hoslett Goup. |Is M. Hoslett here?
Has anyone seen hin? Does anyone know hi n?

Pacific Gas and Electric, M. Moss.

M5. BRENNER: M. Mss is here today.

MR. NOVELLINI: He was here this norning.

HEARI NG OFFI CER STUBCHAER: California U ban
Wat er Agenci es?

MR. ROBERTS: Yes, we plan on cross-exam ning.

HEARI NG OFFI CER STUBCHAER:  East Bay Muni ci pal
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Uility District?

MR. ETHERI DGE: W plan on cross-exam ni ng.

HEARI NG OFFI CER STUBCHAER. |s your |ast nane
Et heri dge?

MR ETHERIDGE: It is.

HEARI NG OFFI CER STUBCHAER: | mi ssed your
first name.

MR ETHERI DGE: Fred.

HEARI NG OFFI CER STUBCHAER: Fred, thank you.

Di abl o Water District, M. Bold.

UNI DENTI FI ED MAN: M. Stubchaer, | had a
conversation with M. Bold prior to the commencenent of
the hearing, and he indicated he was not planning on
doi ng any cross-exam nation.

HEARI NG OFFI CER STUBCHAER: Thank you. M.
Tur ner ?

UNI DENTI FI ED MAN: He said he woul d reserve
the right.

HEARI NG OFFI CER STUBCHAER: COkay. Depart nment
of Water Resources?

UNI DENTI FI ED MAN: Cathy Crothers is not in
right now, but | understand that we'll be examni ning.

HEARI NG OFFI CER STUBCHAER: Thank you. State
Water Contractors.

UNI DENTI FI ED WOVAN: M. Schulz isn't here
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right now, but we will be planning to.

HEARI NG OFFI CER STUBCHAER  Thank you. Fish
and Gane, | already know your answer. Peter Margiotta?

MR. MARG OTTA: Not today.

HEARI NG OFFI CER STUBCHAER:  Anmdor County,

M. Lilly? Anyone seen himtoday?

UNI DENTI FI ED MAN: No, sir.

HEARI NG OFFI CER STUBCHAER: Cal trans,

Dana Cowel|? Did someone say earlier that they had
contact? Did he indicate?

MR, SUTTON: He indicated that he did not wish
to cross-exanine the witness fromDelta Wetlands for
traffic.

HEARI NG OFFI CER STUBCHAER: Thank you.

MR SUTTON: It was actually a Jones & Stokes
Wi t ness.

HEARI NG OFFI CER STUBCHAER  That's what you
told me this morning, but | didn't wite it down.

Ckay.

M. Jackson, ready to continue? And how much
time do you think you will require?

MR JACKSON: 40 minutes.

HEARI NG OFFI CER STUBCHAER: Including this
norning, or after this --

MR JACKSON: No, that's this afternoon, sir,
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if that would be all right.

HEARI NG OFFI CER STUBCHAER Ckay. That's a
sti pul ated anpbunt that you agree to abide by; is that
right?

MR JACKSON: That's one of the reasons |
overestimated it, sir.

HEARI NG OFFI CER STUBCHAER  Ckay. Co.

---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PROQJECT
BY CALSPA, COW SSI ON TO SAVE MOKELUWNE
BY M CHAEL JACKSON

MR. JACKSON: Dr. Brown, calling your
attention to your testinony on water quality at page 4
of Exhibit DW12, at that point, sir, you recounted the
results of water quality analysis presented in the
DEIR, is that correct?

DR. BROMN: On page 4, I'mgiving just a brief
sunmary of what's in the Draft EIR docunent.

MR JACKSON: All right. So you did find that
the Delta Wetlands Project could result in significant
salinity increases at Chipps Island, Em nton Jersey
Point, and in Delta exports during periods of |ow
out fl ow?

DR. BROMN: That's right. That was the

findi ng.
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MR. JACKSON:. Al right. Now, can you
categorize what the salinity increases would be in
terns of sone quantitative neasurenments?

DR. BROMN: Yes. Each the of cal cul ated
nmont hly i ncreases at each of those locations is shown
in the Draft EIR docunment, which are results fromthe
wat er quality nodel .

MR. JACKSON: Now, you also indicate that the
di scharges could result in significant increases of DOC
concentration in both Delta -- in Delta exports. \What
woul d be the nagnitude of those DOC i ncreases?

DR. BROMN: Well, the significant --

MR. JACKSON:. Terns of percentage.

DR. BROMN: -- that we -- State Board Staff
directed us to use is the 20 percent of the average
export value for DOC. This is a nunerical 0.8
mlligrams per liter of DOC. And nonthly eval uation of
potential nmaxi numeffects found that there is a
possibility that there would be a di scharge condition
that would raise the DOC by that anount.

MR. JACKSON. Al right. So anything under 20
percent you woul d have found to be insignificant. So
this indicates that at certain tinmes and in certain
situations there is nore than a 20-percent increase; is

that correct?
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DR. BROMN: That is right. The plan node
really is allowing us to look at the possibility that
t hat magni tude would occur. And we found that there is
a possibility of that.

MR JACKSON: And if you -- if you took a | ook
at it in terns of daily situations, would you expect
that there would be daily circunstances in which the
nont hly average woul d be exceeded?

DR. BROMN: There would, certainly, be sone
days that are higher and sone days that are | ower,
going into a nonthly average val ue.

MR. JACKSON: Now, do you know what the worse
case would be in terns of a daily increase?

DR. BROMWN: No, because this planning analysis
is done just with nonthly average fl ow val ues.

MR. JACKSON: Al right. So if I were a fish
and | were swinmmng near the area where it was
exported, | nmight very well on a nonthly basis be

exposed to increases of DOC, or dissolved oxygen in

excess -- on a daily basis in excess of the nonthly
figure?

DR. BROMN: Well, it's not likely that the
project will -- the project affects vary from

day-to-day by very much. Renenber, these things

controlling the project effects are the reservoir



CAPI TOL REPORTERS (916) 923-5447
364



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

concentrations, which remains relatively constant and
t he di scharge quality which would al so remain
relatively constant.

So that the day-to-day project effects are
quite simlar to the nmonthly average effects that are
bei ng used for this assessnent.

MR. JACKSON: But the -- that brings us to a
point, actually, to a 38 point. These discharge --
material, this enhanced DOC, the enhanced -- in the
next paragraph you indicate there could also be
significant changes in other water quality vari abl es:
Tenper ature, suspended solids, dissolved oxygen and
chl orophyl|l. They cone froma rel eased point, do they
not? They're not rel eased on every site of the island
equal -- equal ?

DR. BROMN: That's right. These are al
com ng out of the discharge punp station one for each
reservoir island.

MR. JACKSON: And fromthose di scharge punp
stations there are going to be conditions before
del usi on takes affect in which right next to these punp
stations these things could be elevated rel atively
substantial before they mix with the rest of the Delta
wat er .

Isn't that true?
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DR. BROMN: That's certainly right. 1In fact,
if you go right to the discharge punmp you wi |l neasure
exactly the reservoir concentration. And if a fish is
right in front of the punp they will observe, or
experi ence exactly the reservoir rel ease concentration
or tenperature, or DO

MR JACKSON: Al right. Now, you -- you
i ndi cated -- and maybe you're not the right -- maybe
M. -- excuse nme, is it Folke, is it?

MR FORKEL: Forkel.

MR. JACKSON: |'msorry, sir. You're not
doi ng agricultural on any of these islands, are you, |
nmean under your program
FORKEL: Currently?

JACKSON: | nean --

FORKEL: Under the proposed project?

5 2 3 3

JACKSON:  Yeah, under the proposed
proj ect.

MR. FORKEL: There's a slight anount of
agricultural including HW. There is some seasonal
wet | ands and agricul tural operations.

MR JACKSON: All right. And -- but on the
reservoir islands you're doing no agricultural?

MR FORKEL: Correct.

MR. JACKSON: And you're rel easing water
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t hrough a specific point;
MR, FORKEL: Yes,

We have two punp stations;

speci fic apparatus, correct?

on the reservoir islands.

one on each i sl and.

MR, JACKSON: Did --

M.

Bogdan, did you take

a | ook at whether or not these releases with the

el evat ed tenperature suspended solids, dissolved

oxygen, chlorophyll, significant

i ncreases in DOC, and

significant salinity increases would require a NPDES

permt as a point source polluter?

MR BOGDAN. The EIREIS in the -- | believe

it's chapter four, identifies a nunber of different

permits that will required for the Delta Wtl ands

Project. | can't recall if that's |listed as one of

t hem

MR. JACKSON: Didn't seemto be. |Is there any

reason for that?

MR. BOGDAN: Is there a reason why that --

MR. JACKSON: Yeah, why you didn't consider

whet her or not -- whet her

or not these discreet

rel eases would require such a permt?

M5. BRENNER: M. Stubchaer, this is asking

for a legal conclusion. And this witness is not acting

as a lawyer in this case.
MR. JACKSON:  No,

gentl eman --

sir.

I'"mnot asking this
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M5. BRENNER: It's a |legal issue as to whether
an NPDES permt is required?

MR. BOGDAN. W did state in chapter four
certain aspects of the -- under the jurisdiction of the
State Board and the Regional Boards. And it does
mention that MPDS could be triggered, but that is their
jurisdiction.

MR. JACKSON: It's up to the Board. And
you -- there's nothing in your EIR EIS that covers the
guestion of whether or not an NPDES pernit woul d be
required?

MR. BOGDAN: Wl |, CEQA/ NEPA they don't
require a | ead agency to anal yze the environnental
effect of their action. They don't specifically. That
the project analysis, as far as the environnental
i npacts are concerned, whether permts are required or
not. NEPA require that the | ead agency require, where
appropriate, the type of pernits that nay be required
and the type of agencies that may be involved. And
that's what chapter four does.

MR. JACKSON. Al right.

MR. BOGDAN: But this isn't part of the
environnental inpact assessnent.

MR. JACKSON: Now, did you -- did you in terms

of your environnental assessnent, that was probably
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done before these hearing issues in the notice was
done, correct?

MR. BOGDAN. The Environnental |npact Report
was i ssued in Septenber of 1995.

MR. JACKSON: Al right. Have you taken a
| ook at the hearing issues, the question nunber two,
for instance:

WIIl the issuance of water right permts for
this project best conserve the public interest?

(Readi ng.)

Did you take a | ook at any public interest
requirenents in the EI'S anal ysis of that?

MR. BOGDAN. You nmmy be separating out Jones &
St okes i nvol venent fromthe State Board and the Corp
W assisted the Corp and the State Board in preparing
the EIREIS. And so one of the directives in working
with the Corp and the State Board was specifically to
| ook at issues that effect public interest.

MR JACKSON: And --

MR BOGDAN: And those are fisheries
resources, recreation, and a whole list that fall under
the resource categories that are analyzed in the
CEQA/ NEPA docunent.

MR. JACKSON: Did you nmake -- did you nake any

bal anci ng, or evaluation in the docunent as to what you
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determ ned the public interest to be, either way?

MR. BOGDAN: Well, CEQA/ NEPA don't require

part of the analysis.

BOGDAN: The ElI R EI S does not bal ance.

JACKSON: Okay. Now, going back to,

that --
MR. JACKSON: So you didn't do it?
MR. BOGDAN. -- in that
MR. JACKSON: So you didn't do it?
MR.
MR,

Dr. Brown.

Dr. Brown, when the -- when the water is

rel eased fromthe islands after these nonths of

storage, it will contain a ot of algae nmaterial, a |lot

of solid material, wouldn't it, a lot nore than the

recei ving water?

DR. BROAN: Not necessarily.

MR. JACKSON: Didn't your -- didn't your

anal ysis indicate that there woul

vegetative material in the materi

d be substanti al

al that you rel eased

t hrough these poi nt sources; these punps?

DR. BROMN: No. W did
MR JACKSON: No -- no i

solids, or chlorophyll, or no --

not concl ude that.

ncrease in terns of

no i ncrease in

tenperature fromthe -- fromthe water storage?

DR. BROMN: No. Qur findings is sinply that

because these processes -- sorry,

t hese vari abl es such
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as solids, or algae, depend on nmany natural processes
that may occur in the reservoir islands. And since we
could not be sure what the discharge conditions would
be, we simply find that it is a possibility that these
variables would be in quantities sufficient to being
considered a significant environnental effect as they
reached the exports.

And so the mitigation requirenents is based
not on knowi ng what the quantities were, but rather
just understanding that there is the possibility. And,
therefore, requiring that the project as a part of its
normal operating procedures keep track of what the
reservoir concentrations of these things are.

Because the control, the nmanagenent control in
this case would be to reduce the diversion, so that the
contribution at the exports of these possibly raised
concentrati ons woul d not cause a significant effect.

MR. JACKSON: Sonething that could be dealt
wi th by NPDES probably on the punps, right?

DR BROWN. Well, it's not --

MR, JACKSON: A condition.

DR. BROMN: It's not ny deciding how that
woul d be acconpli shed.

MR. JACKSON: So you in ternms -- in terns of

hearing i ssue nunber one the third -- or fourth
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sent ence:

Since what permit ternms and conditions should
the State Water Resources Control Board include in any
water rights pernit issued on these applications to
protect prior rights and, of course, the |egal users,
fish and wildlife.

(Readi ng.)

You don't have an opi ni on?

DR. BROMN: My findings in the draft docunent
is that a nmitigation nmeasure involving routine daily
noni toring for these variables of concern should be
i ncluded as one of the terns and conditions. But it is
a general recomendation, not a specific term or
condi ti on.

MR. JACKSON: How would you -- you woul d
assume that the State Board, then, would enforce this
general mitigation?

DR BROWN:. Yes. That's, of course, one of
the things that they are determ ning.

MR. JACKSON: Okay. In looking at

tenperature, | believe in your charts you indicated
that 12 -- maybe this was the Fisheries. |Is
M. Shaul --

MR. SHAUL: Right here.

MR JACKSON: H . You determ ned that a
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12-degree increase would be a significant increase in
terns of the health of, say, spring-run sal non?

MR. SHAUL: | think you're referring to a
separate anal ysis that was done by Keith Marine.

MR. JACKSON: kay. M. Marine?

MR MARINE: |'mKeith Marine, MA-RI-NE
Your question, please.

MR. JACKSON: Yes. | believe that you
determ ned that a 12-percent increase in tenperature
woul d be a significant increase that night effect the
health of, say, spring-run sal non?

MR. MARINE: Yeah. A 12 -- 12-degree maxi num
differential between the di scharge water and the
recei ving water was determned to be an upper limt
that could have -- could cause acute thernmal stress to
Delta snmelt, in particular, and was well within the
established thermal -- acute thermal tol erances of
chinook salmon. So it would be a very protective |eve
for spring run chinook sal mon, say, fromthe acute
thermal affects. And it would also protect, or be at
the level of tolerance for Delta snelt.

MR JACKSON: Now, is that true for all life
stages of chinook sal non?

MR MARINE: It would be -- it would apply to

the life stages that were tested as part of that study.
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And | believe that those nunbers that range -- they're
tol erances level is from16 -- ranges from 16 to 20
degrees Fahrenheit that would prinarily be on

j uvenil es.

MR. JACKSON: And calling your attention to
M. Shaul's testinony, DW15, and there is a Delta
speci es occurrence by life stage in that one, |
bel i eve.

MR MARI NE: Yes.

MR. JACKSON: And either one of you can answer
this since it's in M. Shaul's area.

The Novenber/ Decenber/January period there are
fry and juvenile rearing and mgrating through the
Delta for spring run?

MR SHAUL: Yes, that's true.

MR, JACKSON: And since the danms have bl ocked
nost of the original spring run rearing and spawni ng
habitat, thus, the Delta has becone a critical rearing
area for this fish; isn't that true?

MR. SHAUL: The Delta is the rearing area for
these fish. [|'mnot sure what you nean by the word
"critical."

MR. JACKSON:. Well, they've lost 95 percent of
their spawning and rearing habitat by the building of

danms, haven't they?
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MR, SHAUL: That's true

MR, JACKSON: That woul d nmean that the
remai ning five percent night be absolute -- night be
critical, would that be fair enough to say?

MR. SHAUL: The remaining five percent of the
popul ation itself -- | guess "critical" is the word. |
nmean, | agree that the damdefinitely block a
significant part of the spring water.

MR. JACKSON: Would you argue with 95 percent?

MR. SHAUL: No, | have no basis to argue with
t hat .

MR JACKSON: All right. So the remaining
five percent of the original habitat would be very
useful, could we put it that way?

MR SHAUL: Well, the remaining habitat is --
of spring runs in rivers is definitely critical to
spring run, that's true.

MR, JACKSON: Now, the --

MR. VOGEL: Excuse ne. M nane is Dave Vogel
Could | provide a little nore collaboration on that?

HEARI NG OFFI CER STUBCHAER: W th the consent
of M. Jackson.

MR JACKSON: Sure. Dave.

MR. VOGEL: In response to your question as

far as this 95-percent critical habitat and so forth,
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the -- the spring-run sal non has never been desi gnat ed,
or that the habitat for that spring run has never been
designated as critical habitat for the Delta.

The primary rearing ground for spring run in
this case is in the tributaries of the upper Sacranento
River. And, in fact, it's quite unusual for spring run
fry to end up in the Delta and also end up in the
Central Delta.

So the principle critical rearing habitat
usi ng the connotation that you' ve inplied here would
be, in ny opinion, in Mile Creek and Deer Creek.

MR. JACKSON: Where this year there aren't any
fish, right? | nmean it got w ped out in Mile Creek and
of Deer Creek this year.

MR VOGEL: |'m not aware of that.

MR. JACKSON: The sanpling that was done found
no fry or juveniles at all.

MR. VOGEL: | don't know what you nean by
that. You nean displaced with high flows?

MR JACKSON: | would -- either displaced, or
buri ed, because they're not there.

MR. VOGEL: | think what you're referring to
is during extrenely high flow conditions the spring run
fry can be displaced fromthose tributaries.

MR. JACKSON: But you are aware that when they
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went to ook for themthis year under the nonitoring
pl an that was supposed to keep us from goi ng ahead and
listing them that they didn't find any?

MR, VOGEL: |'mnot aware of that, but | would
say it wouldn't surprise ne because of the high flows.

MR. JACKSON: All right. So when that happens
they get washed into the Delta, we hope?

MR. VOGEL: Yes. It depends --

MR, JACKSON: And then the Delta becones --

MR. VOGEL: It depends on what part of the
Delta you're referring to.

MR. JACKSON: Dave, have you seen Figure 2,
this "Delta Species Qccurrence by Life Stage"?

MR VOGEL: Yes. | have.

MR. JACKSON: Do you disagree that there's fry
rearing, juvenile rearing, and juvenile mgration in
t he nmont hs of Novenber, Decenber, January, and
February, March, and April in the Delta itself?

MR. VOGEL: No. | would not disagree with
that, because that's for the Delta in its entirety and
it doesn't designate specific locations within the
Del t a.

MR. JACKSON: kay. Now, if these small fish
are in the Delta and the punps are operating and we're

going to increase the amount of the water, say, by
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9,000 csf, wouldn't you expect that that would help
bring them down to the punps?

MR. VOGEL: In this particular case -- and
think it's extrenely inportant to put it in context.
M. Forkel, has referred to "A Day in the Life of the
Delta Wetlands Project,” and to better characterize
what happens to these specific species particularly the
specific life stages such as the here it shows the
spring-run sal non, you have to go through a day in the
life of the fish. And howit can get into the Delta.

So first using your exanple, for a -- excuse
me, for spring run fry to end up in the Delta at any
|l ocation as a fry, which neans a little |life stage
which is only about an inch and a half long, it has to
be di splaced with extrenely high flows off its rearing
ground during the winter nonths. And so the first
circunstance is that that's an unusual occurrence. Let
me give you an exanpl e, perhaps, what happened this
| ast year. So --

MR. JACKSON: So -- soO --

HEARI NG OFFI CER STUBCHAER: You have to wait a
m nute, M. Jackson

MR, JACKSON: Excuse me. Co ahead.

MR. VOGEL: So what happens to these small fry

during, say, January, February, or Mrch that these
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spring run fry out of Mddle Creek and Deer Creek are
nmoved downstream about 200 miles to the Delta during
t hese very high flow conditions.

Now, in nmost cases under those conditions we'd
expect themto mgrate down the Sacramento River
portion to the north are portion of the Delta. It's
not likely that they would be diverted into the Central
Delta, because ny understanding is at that time the
Delta cross channel gates woul d be cl osed.

So the primary route of entry would be through
CGeorgi ana Sl ough. Now, |ooking at the proportion of
the flows going into the Central Delta through the
CGeor gi ana Sl ough have conpared to the fl ow goi ng down
the Sacranento River portions of the Delta --

MR. JACKSON: Wiich we saw an exanpl e of here?

MR. VOGEL: Right. That proportion dinnishes
as the flows increase in the Lower Sacramento River.

Now, at this point you have to go back to "The
Day in the Life of the Delta Wtlands Project" to see
what criteria, what conditions have been superinposed
upon those project operations before they can ever
begin to divert water.

Now, as | said yesterday, there are initial
di version restrictions such that -- in this particular

case if diversions have not occurred by Novenber 30th,
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X2 has to be downstream of Chipps Island for at |east
ten days before Delta Wetlands can even begin diverting
water into the two reservoir islands.

In addition, there's restrictions on -- going
back through ny notes there -- at this point | think I
need the operators help to try to explain what
restrictions are inposed at that tinme, say, in the
wi nter nmonths of --

MR JACKSON: I'Il tell you what, let's do it
by question and answer so | don't lose all of ny tine
to your answer.

MR VOGEL: Okay. | guess what I'mtrying to
lead to is that you can't pick a hypothetical situation
like you did, because the fish nay or may not even be
within the zone of inpact. And --

MR. JACKSON. Are you telling ne then that
this docunent that was filed by M. Shaul is incorrect;
that there are not fry rearing in the Delta in those
nont hs?

MR VOGEL: No, not at all. In fact, |
t hought | was clear on that. That also represents
northern portions of the Delta, meaning the Lower
Sacranento River.

MR. JACKSON: Do you have any idea how many it

woul d be in terms of percentage that would be isol ated
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in the Sacramento River in the nmonth of Decenber?
MR. SHAUL: | guess before we go on to that

qguestion, this is a generalized picture of

distribution. And it doesn't inply that, you know,

there's a constant number, or percentage of fry in the

Delta at all, or where they're located in the Delta as
M. Vogel said. And, no, | mean there's no way to know
what percentage -- you're tal ki ng about a percentage of

t he popul ati on?

MR. JACKSON: Yes.

MR. SHAUL: No.

MR JACKSON: And how does Delta Wetl ands
intend to determ ne whether or not -- now, during the
nonth of Decenber there is neither a diversion
prohi bition, nor a discharge prohibition. And, in
fact, those will be nmonths in which this project is
operating, wouldn't they, the nonth of Decenber?

MR SHAUL: Yes, that's true.

MR. JACKSON: Well, what steps have been taken
to make sure that you don't effect the popul ati ons by
this -- both the diversion of 9,000 csf at any one
ti me, maxi num down to about 3,000 csf?

How do you deternine realtine, what effect
you're having on fry of the spring run?

MR. SHAUL: How do you determine realtine?
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MR, JACKSON: Yeah

MR. SHAUL: That's a good question

MR. JACKSON: Ckay.

MR, SHAUL: And there are no -- | can't answer

t hat questi on.

MR, JACKSON: Ckay.

MR. SHAUL: There's not any program existing
to determine realtine what's happening to spring run
chi nook salnmon in the Delta.

MR JACKSON: Well, let's say you have one of
t hese circunstances in which the 20-percent area is
exceeded on -- on one of these criteria water quality
criteria.

You know, you put algae -- a bunch of algae in
the water, and aren't they i mediately going to take
t he oxygen out of the water?

MR. SHAUL: No. That's not true at all. It
depends on what tinme of day they nay put oxygen into
the water.

MR JACKSON: Al right. But at certain tines
it could happen, right?

MR SHAUL: Could what --

MR. JACKSON: Renpbve oxygen

MR. SHAUL: Right. But you're -- you need to

| ook at the whole Delta in context and the species that
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you're tal king. About where are they going to be in
the Delta? Were they're going to be | ocated and why?
Woul d you expect a significant portion of the

popul ation to be exposed to that condition? Do spring
run occur in the South Delta where Delta -- or Centra
South Delta of the Delta Wetlands is discharged?

MR. JACKSON: Those are questions that |
| ooked all through the EIRFEISto find out. And
didn't find it

MS5. BRENNER: And |1'd like to nmake a
obj ection, M. Stubchaer, because he just asked a
guestion --

MR, JACKSON: Where is that information in
either the EIR'EIS, or in the testinony that's been
filed by the fishery biologist for Delta Wetl ands?

MR. SHAUL: So exactly what infornmation are
you | ooking for?

MR. JACKSON. How you're going to know where
the spring run fry and juveniles are realtine before
you take the water out, or put the altered water back
in?

MR SHAUL: Well, we already have a pretty
good i dea of how fry and juvenile are distributed
geographically in the Delta for spring run. | nean

that's from existing data.
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MR. JACKSON: Al right. And you after --
when you add -- | take it when you rel ease the water
back into the Delta and it goes to the punps, that
i ncreases the flow towards the punps, correct?

MR SHAUL: In the channels, the islands, and
t he punps?

MR JACKSON: Yeah

MR, SHAUL: That's correct.

MR. JACKSON: And how do you know that you
don't take the San Joaquin fry and juvenile when you do
it? | nean, what nechani sm do you have to prevent the
one catastrophe on one day?

MR. SHAUL: Well, for one thing you're -- by
the way you're asking the question it is presenting a
rather sinmplified view of what is going on in those
channels. As you renenber fromthe figure that M. --
Dr. Brown showed, the change in net flow superinposed
on the tidal flowis quite small. So the tidal flows
are goi ng back and forth.

And we're al so tal king about a superinposition
of Delta Wetlands's discharge on top of net flows that
are already noving -- or likely to already be noving
towards the punps, because of punping.

So it's really a change in condition. And we

did | ook at that, what exactly is the nagnitude of that
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change and condition. And what is the |ikelihood for
salnon to be migrating down that corridor

MR VOGEL: M. Jackson, | think | have a
fairly sinple answer for you. Again, there are no
realtime nmonitoring prograns as | believe you
characterize them to determ ne the absol ute presence
or absence of salnon related to the project.

However, the way -- that my understandi ng of
how JSA nodel ed those effects was based on the best
avai | abl e data devel oped and provided by the fishery
resource agencies to deternine the specific nagnitude,
| ocation, timng, and duration of exposure of those
fish species and, in particular, the |ife phases that
could be effected by the project.

MR JACKSON: So, in other words, we don't
know?

MR. VOGEL: No. | thought | nade that clear
It's based on the best avail able information provided
by the fishery agenci es which they provided to JSA on
the specific timng, location, and nagnitude of fish
species of inportance within the vicinity of the
project that may be affected by the project operations.

MR. JACKSON: So -- go ahead.

MR, SHAUL: So it's the best avail able data

t hat they had.
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MR, JACKSON: So the best available data is
reflected in the chart that says that they're present
but we don't know where; is that right?

MR, SHAUL: No, that's not what the chart --
this chart represents tenporal occurrence. W also

have geographic distribution. W know where various

races of chinook sal non enter the Delta. W know where

various other species occur in the Delta, and which
parts of the Delta are used for which |life stages.
That information was all used in the fisheries's
anal ysi s.

MR. JACKSON: M. Shaul, at page 25 of your
testimony, you list significance criteria you used.

And you reference the State CEQA Guidelines

Are you referring to Section 15065 of the CEQA

Cui del i nes?

MR. BOGDAN: Ken Bogdan, B-OGD-A-N This is

taken from Appendi x G of the CEQA CGui delines

MR, JACKSON: Now, these criteria, this
20-percent criteria, is that the one you used?

MR. SHAUL: You're referring to the criteria
that Dr. Brown used?

MR. JACKSON. Yeah. Did you use the sane --
what threshold of significance did you use for the

affects on the fishery either the Delta snelt, or the
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chi nook sal

VMR, SHAUL:

nmon?

As |

stated in nmy testinmony -- |I'm

not sure how you're referring to the use of 20-percent

criteria.

MR JACKSON: Well, let's take

take that away.

and we beat that one to death.

that -- let's

That was the water quality criteria

What criteria did you use to deternine

significance in regard to the effects of this project

on either the Delta snelt, or the chinook sal non?

MR SHAUL:

qualitative than Dr.

Brown' s.

The criteria | appl

ied were nore

They consi dered the

conditions in the Delta without the Delta Wetl ands

Project, and the conditions with the project.

And t hose --

and the potenti al

effects of

changes in those conditions on those species that

occurred in the Delta at that tine.

found t hat

subst anti al

to a substanti al

And if it was

-- if it was found that there was a

change in those conditions that could | ead

abundance of the species, then we would

signi ficant

i mpact .

change in the distribution, or

identify the

MR JACKSON: Well, that's -- that's -- that's

i nteresting, but nmy understandi ng of the existing

bi ol ogi cal

opi ni ons for

bot h the Feder al

and State
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punps have quantitative criteria in terns of nunber of
fish killed.

Did you take a |l ook at those to deternine
either -- whether or not you should have such criteria,
or whether or not you are going to cause those nunbers
to go up at the State or Federal punps by your
operati ons?

MR. SHAUL: |'mnot clear which biologica
opi nions you're referring to.

MR. JACKSON: The one for the State and
Federal punps.

MR. SHAUL: And for Delta smelt, or --

MR, JACKSON: For Delta smelt and/or chinook
sal non.

MR. SHAUL: So that -- and the question is?

MR. JACKSON: The question is: Wether or not
you | ooked at either the EIR -- whether the EIR EIS, or
your testinony here today that you prepared for this
hearing | ooked at the question of whether or not your
operations could cause a number of chinook sal non, or
Delta snmelt killed at the punps to go up?

MR. SHAUL: That's one of the things that we
consi dered, yeah. How would the changes in conditions
contribute -- or would they contribute to an

i ncrease - -
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JACKSON:  And what were your concl usions?

SHAUL: -- or loss -- in the EI S?

2 3 3

JACKSON:  Yes.

MR. SHAUL: For sone species during sone life
stages we found a significant inpact.

MR. JACKSON: Thank you. | think I've just
got a couple nore questions here if | can find the
right --

M. Shaul, on page 34, question 67 of your
testinmony, you testified that available information
doesn't indicate that structures along the Delta
channel s woul d i ncrease predation

I's that correct?

MR, SHAUL: | wasn't -- that's -- what |
stated was that available information does not indicate
the structures would increase predation to a | evel that
woul d cause significant inpact.

MR. JACKSON: Al right. Now, again, were
back to the question: How did you determine -- | nean,
obvi ously, you're hedgi ng because you're saying it's
not significant.

You're -- you're -- you're agreeing that it
does happen?

MR, SHAUL: That there could be --

MR. JACKSON: Structures increase predation in
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a nunber of occasions, don't they?

MR. SHAUL: That's true, depending on the
situation, yes.

MR JACKSON: And --

MR. SHAUL: They -- | mean structures can al so
reduce predation dependi ng on what the design of the
structures are. But in this case, this type of
structure, we would expect that it could provide
habitat for some speci es.

MR. JACKSON: Are you fanmiliar with the
studi es done by the East Bay Municipal Wility District
regardi ng predation that you would find in Exhibit 3 of
the East Bay MUD filing in this case?

MR, SHAUL: Predation in the Delta?

MR. JACKSON: Yeah, predation fromtheir
structures, yes.

MR. SHAUL: Fromthe East Bay MJD Utility
District, I"'mnot famliar -- no, I"'mnot famliar with
it actually -- no, |'mnot.

MR. JACKSON: So you have not read East Bay
Exhibit 3 in preparation for --

MR. SHAUL: | have read part of it, but I
don't renenber that specific part.

MR. JACKSON:. Page 38, question 79, the

i n-channel constructi on wi ndow described in the
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DEI R EI'S was from Septenber to Decenber, was it not?

MR. SHAUL: In the EIR EI S?

MR JACKSON:  Yes.

MR, SHAUL: That's true

MR JACKSON: And the in-channel construction
wi ndow in the final operations criteriais fromJune to
Novenber, isn't it?

MR, SHAUL: That's correct.

MR. JACKSON. So can you explain how this
| onger construction wi ndow will offer the sane | evel of
protection as the construction wi ndow in the DEIR EIS,
given that additional species may -- additional nunbers
may occur in this |onger w ndow?

MR. BOGDEN. | think the question that was
asked had to do with the nmitigation, as substituted,
woul d al so reduce the inpact to a | ess than significant
level. | don't know the question asked: Wuld it be
equal ?

MR. JACKSON. Sorry, it was -- so the fact
that the question was phrased in a way that you didn't
need to answer this |longer period of tine --

MS. BRENNER:. M. Stubchaer --

HEARI NG OFFI CER STUBCHAER  Yes.

M5. BRENNER: 1'd like to object to the line

of questioning that he continues to engage in, which
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m scharacterizes the witness's testinony. He continues
to make these | ong speeches on what he feels what the
W tnesses is saying. And oftentimes he's incorrect,
and I'd like to nmake a continuing objection to that
type of.

HEARI NG OFFI CER STUBCHAER: Your objection is
noted and you have a little nore than a minute,

M. Jackson.

MR. JACKSON: Thank you

HEARI NG OFFI CER STUBCHAER: So | think the
probl em woul d be resolved tenporarily, sir, very
temporarily. We'Il see you later.

MR. JACKSON. The -- M. Vogel, you did sone
winter run nortality nodeling, did you not?

MR. VOGEL: Could you be nore specific?

MR. JACKSON: Well -- okay. On page 12 of
your testinmony you say a potentially beneficial feature
of the project discharge operations will be the
provision of free fish water.

Didn't you do sone winter run nortality
nodel i ng that indicated that the exports of these
di scharges from Bacon |sland woul d increase winter run
nortality?

MR, VOGEL: I'mnot famliar with what the

nodeling is that you're referring to. | did not do any
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i ndependent nodel i ng beyond those that were perforned
by Jones & Stokes.

MR. JACKSON: Did you review Jones & Stokes
nodel i ng?

MR, VOGEL: Yes.

MR, JACKSON: Does it in indicate increase
nortality fromthe rel eases from Bacon Island for
wi nter run?

MR. VOGEL: |'d have to defer to sonebody who
can better respond --

MR. SHAUL: Okay. VYou're talking in the
El R/ El S?

MR JACKSON:  Un- huh

MR. VOGEL: Whether discharges would lead to
nmortality?

MR JACKSON:  Yes.

MR. VOGEL: As | pointed out yesterday that
the nodels do not predict nmortality. The nodels
provide a clear description of conditions that nay
contribute to increased nortality based on the
avai |l abl e informati on that we have.

And what the nopdels indicate is that
di scharges could increase, or affect -- adversely
af fect those conditions that could increase nortality

of chi nook sal npn.
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MR, JACKSON: How nuch annual increnental
additional nortality to winter run is due to the export
di schar ge?

MR, VOGEL: It's nmuch smaller than -- than
woul d be due to an additional diversion. And | can't
tell you off the top of ny head what that is. That's
also in the EIR EIS.

MR. JACKSON: The increased nortality, you
can't tell me how nuch?

MR VOGEL: Ch, the actual increase in the
nortality?

MR JACKSON: Yeah.

MR, VOGEL: | can't tell how much the
norality -- the increase nortality is. Al | can tell
you i s what the increased conditions are.

MR. JACKSON: Thank you. Thank you.

HEARI NG OFFI CER STUBCHAER  Thank you,

M. Jackson.

Now, M. Nonellini, do you want to conti nue?

MR. NOMVELLINI: For the record, my nane is
Dante Normel l'ini.

HEARI NG OFFI CER STUBCHAER  And,

M. Nomellini, how much tine do you estinmate,
sti pul at e?

MR. NOMVELLINI: | think I'"mgoing to use nore
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than 20 m nut es.

HEARI NG OFFI CER STUBCHAER: 307

MR. NOVELLINI: Let's try 30 to start with.
"Il try to go along -- | don't know what the responses
are going to be. 1'll try and stay within that tinme.

HEARI NG OFFI CER STUBCHAER: Ckay.

---000---
CROSS- EXAM NATI ON OF DELTA WETLANDS PROQJECT
BY CENTRAL DELTA WATER AGENCY
BY DANTE NOMELLI NI

MR. NOVELLINI: Al right. M first questions
are of M. Hultgren. He's been napping for quite a
whi | e.

M. Hultgren?

MR. HULTGREN: My name is Ed Hul t gren,
HUL-T-GREN

MR. NOVELLINI: Al right. M. Hultgren, do
you consi der yourself an expert on Delta | evees?

MR. HULTGREN:  Yes.

MR. JACKSON: And how | ong have you been
working in the Delta with | evees?

MR. HULTGREN: On this project, nine years.
Sone earlier work probably preceded it, but
continuously for the last nine years.

MR. JACKSON: During the last nine years has
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all of your work been as a consultant to Delta
Wet | ands?

MR. HULTGREN:  No.

MR. JACKSON: What percentage of your work has
been with Delta Wetlands in the |last nine years?

MR. HULTGREN: | don't know the precise
nunber, but it would be less than 10 percent, 15 -- 10
percent, | guess.

MR. JACKSON: kay. Now, with regard to your
work in the Delta on Delta | evees that you perforned
for Delta Wetlands, was any of that work used by Jones
& Stokes in preparation of the EIR?

MR. HULTGREN: | believe -- yes.

MR. JACKSON: kay. And | believe you
testified -- and | know you did, you worked with the
Central Delta Water Agency Seepage Committee?

MR. HULTGREN: Yes.

MR. JACKSON: We're tal king about the sane
group of people | think when we talk about -- | think
they categorize thenselves as a technical advisory
conmttee. Let nme hand you Central Delta Water
Agency 8. And | have a couple extra copies of those
for convenience for those at the front table -- and
you.

M5. BRENNER:  Thank you.
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MR. NOVELLINI: Al right. Now, take a | ook
at the front page of this exhibit. And up at the top
it's Central Delta Water Agency 8, again.

Do you recognize the individuals listed as
menbers and special consultants at the top of the that
| etterhead?

MR. HULTGREN: Yes.

MR. JACKSON: As nenbers of what you call the
Seepage Conmmittee?

MR. HULTGREN: Yes.

MR. JACKSON: All right. Do you consider
t hose people to be experts on Delta | evees?

MR. HULTGREN:  Yes.

MR. JACKSON: Now, you're aware of the fact,
are you not, that they cane up with a certain -- they
the technical advisory conmttee, or Seepage Comittee
canme up with a set of recommendations, are you not?

MR. HULTGREN:  Yes.

MR. JACKSON:. Did you agree with those
reconmendat i ons?

MR, HULTGREN: The short answer is | would

have to go back and review each one. | don't think I

can give a category "yes" or "no".
MR. JACKSON. Al right. Attached to that

exhibit is a table, and | nade an over head out of that,
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which | hope will work.
Al right. Wth regard to this summary and
focusing for the tine being on the center columm under

"interpretation," the technical advisory conmmttee
under "add" summary of its reconmendations. And I'lI
represent to you, if you look at the text, the text
gives nmore detail of the specific reconmendations.

The first one is guaranteed renediation
funding. Do you agree -- or did you agree with that
reconmendat i on?

MR. HULTGREN:  No.

MR. JACKSON: All right. Do you know whet her
or not that recommendation is provided in any way in
the current Delta Wetlands Project?

MR. HULTGREN. No, | do not.

MR. JACKSON: Al right. You do not knowif
it's included?

MR, HULTGREN: | don't know that.

MR, JACKSON: Ckay.

MR. HULTGREN: No.

MR. JACKSON:. Wth regard to the second
recommendation in that category, funds representation
of affected | andowners. Did you agree with that
reconmendat i on?

MR. HULTGREN:  No.
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MR. JACKSON: Okay. Do you know whet her or
not that recomrendation is included in the Delta
Wet | ands Proj ect,

MR HULTGREN. No, | do not.

MR. JACKSON: All right. The next one,
ongoi ng review of interpretation nethodol ogy, did you
agree with that reconmendati on?

MR. HULTGREN. Let me go back and read it in
the text, | may have agreed with that.

MR. JACKSON: Okay. Did you stop ny clock?

HEARI NG OFFI CER STUBCHAER: Wl |, you didn't
stipulate to the 30 minutes. Yeah, it's stopped.

MR. HULTGREN: |Is that on page four? | agree
with that interpretation -- with that reconmendati on.

MR JACKSON: And that recomendati on
i ncorporated in the Delta Wetlands Project?

MR. HULTGREN: Yes.

MR. JACKSON: Okay. And howis it
i ncor porated?

MR. HULTGREN: Howis it -- you want -- when
we say it's incorporated in the project, is it a
certain docunent we're | ooking for?

MR. JACKSON:. Well, in terns of a nitigation
met hod as | understand this, they were going to go

ahead and | ook at these problens and sol utions; the
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seepage problem and then different types of solutions,
and then adjust those as you go along with an
arbitration board that had a review

MR. HULTGREN:  Yes.

MR. JACKSON: So that interpretation would be
ongoi ng so there woul d al ways be the best response
possi ble to the problem

MR. HULTGREN: It has al ways been the intent
of the Delta Wetlands in ny discussions to do this. |
think that was going to come out of from what the
criteria was fromthe Board.

MR. JACKSON: kay. Let's take the next one,
and this will be ny last one in this line. The
arbitration board will have the power to control
filling, require nmediation, and nake independent
performance eval uati on.

Did you agree with that recomendation?

MR. HULTGREN:  No.

MR. JACKSON: Okay. Now with regard to that
one, why do you find that to be inappropriate, or why
didn't you agree with it?

MR. HULTGREN: Let's go back to -- | need to
find out where that is in the docunment, again.

MR, JACKSON: Ckay.

MR. HULTGREN: Do you know where it is?
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MR, JACKSON: No. | mean it's -- | think
nunber four on page five.

MR HULTGREN. Ckay.

MR. JACKSON: To provide a high I evel of
security for adjoining | andowners comittee believes
that the proposed arbitration board should have
ext ensi ve power to control the filling process,
suspending it, seepage, or other problens that have not
been corrected, et cetera.

(Readi ng.)

MR, HULTGREN: Should | read it all? It would
be nmore conplete if we read the entire thing and
could respond to it.

MR. JACKSON. Al right.

Require the inplenmentation of renedial
activities including authorizing the expenditure of
guar ant eed fundi ng, nake independent assessnents, and
interpretation of |evee inpacts and, if necessary,
carry out renedial work.

It is reconmended that the responsibility for
the effective inplenentation of the project nonitoring
and mtigation should clearly reside with the Wtl ands
Team but that the Board should have the authority, but
not the obligation, to nake independent eval uati ons and

i mpose controls on the project activities. And, if
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necessary, carry out renedial work all at their
di scretion.

It is also recommended that the Board observe
the performance of the beaching sl opes and be
aut horized to require corrective action for changes in
water level if erosion of the slope material is judged
to be excessible.

(Readi ng.)

MR. HULTGREN: In ny opinion, this put too
much authority, responsibility, and -- on this
i ndependent board that where they would cone onto the
owner's property and start operating the project.

It seens that very sinple control for this
project, if there is a problemyou can always punp the
water out and is the only thing you would need to do to
fully mitigate any problens that it nmay be having. So
the need for all these other things always seened to ne
to be inappropriate.

MR. JACKSON: Who in your mind is going to
punp the water out if, for exanple, Delta Wtlands
didn't want to?

MR HULTGREN. | have often envisioned that
wat er has value. So it seens to me that they would
want to punp it out.

MR. JACKSON: Punp it out for sale?



CAPI TOL REPORTERS (916) 923-5447
402



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, HULTGREN: | would think so.

MR JACKSON: And then not refill it?

MR HULTGREN: Well, if they could refill they
would refill again. But if there were sonme probl em
outside of the -- causing a problemto a neighbor's
i sland they would not be allowed to fill. But if -- |
get the inpression you're saying what if Delta Wetlands
wal ked away fromthe project, | can't appear inmagi ne
they would wal k away fromit if there was water there
to sell.

MR. JACKSON: Well, it is possible that there
woul dn't be a market for water at the tine, | mean
that's a possibility.

MR. HULTGREN: A possibility.

MR JACKSON: And in that case there wouldn't
be a notivation to renove the water other than
conpl i ance?

MR. HULTGREN: It's conceivable, | guess, but
doubt f ul

MR. JACKSON: Does the Delta Wetlands Project
i nclude an arbitration board of any kind with regard to
the control of filling, or resolution of conpliance?

MR, HULTGREN: | don't know.

MR. JACKSON: All right. Changing the |ine of

guestions here, do you agree that a Delta | evee becones
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nore prone to failure as it becones nore saturated?

MR. HULTGREN: Not a "yes" or "no" answer. So
expand.

MR. JACKSON: You do not agree that a Delta
| evee becones nore prone to failure as it becones nore
sat ur at ed?

MR HULTGREN: |If we took one of our existing
| evees, an agricultural island and arbitrarily
saturated it, it would beconme |ess stable. |f we
filled both sides of that |evee with water it would
becone nore stable. In both cases it becones
sat ur at ed

MR, JACKSON: |If the water |evel remained
const ant ?

MR. HULTGREN: Yes.

MR. JACKSON. If the water |evel was dropped
then the saturated condition would be very simlar to
the condition that you have with an existing | evee but
saturated

MR. HULTGREN: Right. But on the Delta
Wet | ands Project the water level is going to be drawn
down on the average about a foot per day. And at that
rate you don't have what is called a rapid drawdown
condition, enough tine for drainage. So you would have

the sane kind of stability you woul d have under
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agricultural conditions.

MR. JACKSON: And what about with regard to
the water side slope?

MR. HULTGREN: A water side slope is already
filling cylindrical saturation fromthe tidal affects
so that is about what's existing today.

MR JACKSON: Al right. Let me read from
your testinony DW17 | believe you prepared; is that
correct?

MR. HULTGREN: Correct.

MR. JACKSON: You state at the top of page 18:

When the reservoir was at full storage
potential outward failures toward the sl ough reduced
the conputed factor of safety by about ten percent over
exi sting conditions.

(Readi ng.)

Isn't that the water side slope failure
probl enf

MR. HULTGREN: That is not the rapid drawdown
issue | was referring to -- | thought you were
referring to.

MR JACKSON: Isn't that an additiona
weakness in the stability that's caused by reason of
filling the inside of the levee in the reservoir with

wat er ?
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MR. HULTGREN: Let ne go back to -- section
what ?

MR. NOVELLINI: Page 18, right at the top

MR. HULTGREN: COkay. And repeat the question.

MR. NOVELLINI: Well, you stated when the
reservoir was at full storage potential outward
failures toward the slough reduced the computer factor
of safety by about ten percent over existing
condi ti ons.

(Readi ng.)

MR HULTGREN:. Correct.

MR. NOVELLINI: 1Isn't that a cause by the
reservoir that would not otherw se be there?

MR. HULTGREN: There's two parts of why that
factor of safety goes down. One of it is there's a
seepage force, there is a water force goi ng outward
t hat does decrease the stability.

MR, NOMVELLINI: Fromthe reservoir --

MR, HULTGREN: Fromthe reservoir toward the
water. And the other inpact is these would be very
broad | evees, and the weight of the fill is a
significant part of this. So we're seeing the sane
thing on our inprovenents to nornmal Delta islands when
we' re broadening the | evees and raising. W're al so

| owering the outward stability, but we need to do that
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to increase the risk of -- decrease the risk of
overtopping and to buttress the |evees.
MR. NOVELLINI: Al right. You would agr

though that this is one exanple where there is a

detrimental inmpact fromthe filling of the reservoir on

the stability of the |evee?

MR. HULTGREN: Yes. It has a small inpac

MR NOVELLINI: Al right.

MR HULTGREN: | would like to enphasis
though, and it says it right here: While this
decreases the factor of safety fromthe current
condition to a |l ower factor of safety, the actua
conputed factor of safety is still about equal, or
greater than the existing conditions in factor saf
under existing conditions, inward toward the islan

(Readi ng.)

So the nunber -- the nunmber, actually, it
| owered the factor of safety, but it doesn't |ower
to a critical |evel

MR. NOVELLINI: | don't agree with that,
you're | ooking for ne to answer, but anyway you've
answered ny question

Al right. Now, do you know who nmade the
recomendation that the Delta Wetlands reservoir

el evati on should be raised to plus six?

ee

t.

eties

d.

it

i f
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MR. HULTGREN:  No.

MR. NOVELLINI: Do you support that
reconmendat i on?

MR, HULTGREN: Raise it from--

MR. NOVELLINI: Fromwhat it was originally
whi ch was about nean tide |evel, probably zero or plus
two?

MR. HULTGREN. Originally, it was a plus four

| believe, in the original project condition. And now

it's at a plus six. It's our judgnment that the factor
of safety is still within reasonable levels at that --
those el evations. So we still believe that the

reservoirs will be safe at those heights.

MR. NOVELLINI: Do you reconmrend that the
water | evel be raised to plus six?

MR. HULTGREN: Right now that's -- we have
| ooked at it in ternms of stability and done our
anal ysis and given our stability analysis. Currently
it is not allowed because there was a | aw passed on how
high -- and this is a legal issue, but | believe you
could raise the water level to a plus four, | believe.
And it's sinply -- now, they're going fromthat request
to plus six, but | don't think there's some ot her
i mpedi nents to that.

MR. NOVELLINI: Wth dam safety or sonebody
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li ke that?

MR, HULTGREN:

MR NOVELLI NI :

Yeah, | believe so.

VWhat is the planned el evation

for the | evees around Bacon |sl and?

MR, HULTGREN:

el evati ons.

MR. NOVELLI NI :

t oday?

MR HULTGREN

plan is to be at

| don't know the exact

Is it roughly what it i

S

The -- the plan is to be at --

| east the DWR 192-82 criteria, which |

believe is a foot above the 300-year flood.

MR. NOVELLI NI :

t hat ?

MR HULTGREN

El evation 9.6 sonething |ike

Those nunbers are

many cases between nine and ten

MR NOVELLI NI :

Al'l right.

think in

Now, with regard

to the possibility of overtopping the |evee due to

wi nd- generated waves on the interior of the reservoir,

is it your opinion that

if the reservoir was at a

plus-six feet the | evees could be overtopped by these

wi nd- gener at ed waves?

MR, HULTGREN:

The design of the shore

protection is going to be done during the fina

And that's been stated in all our

to be by Moffit

N ckel

Engi neers.

desi gn.
reports. It's going
And they will assess
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the heights and types of erosion protection such that
they don't overtop.

MR. NOVELLINI: Wth regard to ny question
then, you're saying that the |levee will be designed
somewhere along the road here so that it will not be
overtopped by wi nd-generated waves; is that what you're
sayi ng?

MR HULTGREN. Correct. Correct.

MR. NOMVELLINI: Ckay. You would agree if the
top of the levee was a ten and the [ ower |evel was six
t he wi nd- generated waves coul d cause overtoppi ng?

MR. HULTGREN: That woul d be dependent upon
the slope and type of erosion protection. There are
types of erosion protection and water slopes that would
not overtop.

MR. NOVELLINI: GCkay. Wth regard to the
protection of the | evee agai nst erosion, exact
situation you're tal king about in this overtopping
condi tion, what woul d take the forefront, what
physically woul d you do?

MR. HULTGREN: Repeat that please.

MR. NOVELLINI: What physically would you do
to make this slope such that there woul d be no wave
overtoppi ng other than raising?

You said you could add riprap |I think you
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said, but 1'd like you to describe physically what that
woul d nean.

MR. HULTGREN: Okay. Qur role as geotechnica
engi neers and | have done sone shore protection work,
but this project deserves beyond ny expertise. And
they will want engineers to do that work.

From ny suggestions with them | amfaniliar
with some of the types of tools available and a
nmultilayered large riprap slope protection at a three
to one, four to one kind of slope starts cutting down
on the anmount of runoff. And it's to the point, |
believe -- | asked themthe question was it five to one
and a thick slope, you end up with a runoff that's |ess
than the significant wave height. Actually, it cuts
down on the wave height.

MR. NOVELLINI: 1s that anywhere in any of the
docunent ati on that we have here?

MR, HULTGREN: No. And | think it's because
there's -- this isn't designed yet. The wave -- we
know we can design the final shore protection. It's
just an engineering issue, so we consider it not
critical

MR. NOVELLINI: So a condition inposed on the
project that would require that the | evee be

constructed so that there is no overtopping fromthe
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wi nd- gener at ed waves woul d be an acceptable condition
that the project is planning on dealing wth anyway?

MR. HULTGREN: Let ne qualify that.
There's -- it needs to be designed so you don't erode
t he backside of the island. There's two ways of
handl i ng that. You can harden the top of the | evee and
all ow overtopping in sonme areas that's one alternative.
And the other is to design the shore protection such
that it doesn't overtop

MR. NOVELLINI: Al right. You told ne that
the project was going to be constructed so there was no
overtopping; is that correct?

MR. HULTGREN. That may have been a
m sstatement -- msstatement. It will be designed so
that the shore protection works and there are -- one
method is if you're going to have a rode up there
you'll want to have it not be overtopping if it's a
critical road. |If there is -- but you can allow
overtopping if you design such as the water can pass
over such not to damage shore protection on the far
si de.

MR NOMELLINI: So it will be one or the
other. You're going to either incorporate provisions
that prevents the erosion if it overtops, or you're

going to install protective nechanisns that wll
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prevent that?

MR. HULTGREN: That is the plan

MR. NOVELLINI: Ckay. So if those two
conditions were inposed, one or the other, the project
woul d have no objection? You' re going to do it anyway,
right?

MR. HULTGREN: You're asking permt
restrictions?

MR NOMVELLI NI : Yeah

MR. HULTGREN: |I'mnot in a position to make
judgnments on permt restrictions, but I'lIl tell you
froman engineering issue that these are things that
we're going to do and it will solve the problem

MR. NOVELLINI: Let's go back to talk a little
bit about the --

HEARI NG OFFI CER STUBCHAER: M. Nonel li ni
time out for a second, | want to ask you a question for
a second.

MR. NOVELLIN: Yes.

HEARI NG OFFI CER STUBCHAER: Are you tal king
about any water |level, or the 300-year flood | evel when
you' re tal king about this condition?

MR. NOVELLINI: 1'mtalking about when they
fill the reservoir to plus six on the inside, our

concern is with w nd-generated waves overtoppi ng those
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| evees and erodi ng them away.

Now, the outside water condition could be, if
it happened to occur you know at a flood stage, then
the outside water condition nmight be right around that
six, or maybe even a little higher for a few hours at a
given tinme. GCenerally, it's below. And you would have
a problem W have a |lot of concern about creating
this wide body of water and then having that unravel on
us and affecting all around.

HEARI NG OFFI CER STUBCHAER:  Thank you. |
under st and.

MR. NOVELLINI: Now, with regard to the
seepage problem | believe your testinmony was that you
woul d install interceptor wells on the reservoir
island. And that as needed additional interceptor
wel I's woul d be installed, or existing ones would be
deepened and nodified until you got to the point that
there was no additional raising in the water |evel
That was part of your testinony the other day. The
criteria -- you agree that that was part of your
testimony the other day?

MR. HULTGREN:. | agree.

MR. NOVELLINI: GCkay. The criteria for the
mtigation on adjoining islands is related to a

condition that exists over there plus some tolerance.
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I's that correct?

MR. HULTGREN: Yeah. It's actually typical to
represent the range of probably existing conditions.

MR. NOVELLINI: Now, you have two standard
deviations in your triggering nechanismlike you had
before. | think that's still there; is that correct?

MR. HULTGREN: Correct.

MR. NOVELLINI: Al right. Wuld the project
be willing to accept the criteria of no raising of the
water |evel at the reservoir island side that woul d be,
I think, a nore stringent criteria than the one on the
recei ving island side?

MR. HULTGREN: That wouldn't be practical
because they're already punping fromwells and it's
going to have an irregular water surface. So we
couldn't.

MR, NOMELLINI: You can't measure it?

MR. HULTGREN: Right, you can't neasure it.

MR. NOVELLINI: Now, with regard to these
wel s and the operation, is it contenplated that they
woul d be have to be operated during the entire life of
t he project?

MR, HULTGREN: Where there's water stored
we' || probably be operating wells.

MR. NOVELLINI: Do you have any idea what the
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cost of operation and nai ntenance of that systemis
going to be on an annual basis?

MR. HULTGREN:  No.

MR. NOVELLINI: 1Is it significant?

MR. HULTGREN: Relative to nmy salary, it's

significant.

MR. NOVELLINI: | think you can put mine in
there, too. Al right. That's all | have of
M. Hultgren. | have a couple other questions.

Wth regard to Jones & Stokes, and | don't
know who the expert is but | know we've got a room ful
of them the sunmary pages of the environnental
docunment. And then, of course, the draft itself
i ncludes statenents related to the specul ative nature
of the inpacts associated with the use of the water
that would be generated by this project. And |I'm going
toread it again. | started to read it the other day,
but there's two short statements. One of them says:

For the purpose of the EIR'EIS analysis the DW
Project is analyzed wi thout consideration of subsequent
environnental effects caused by the delivery of
purchased DWwater, or by the storage of water under a
third party's water rights because the identity of the
N user of the DWwater renmins specul ative.

(Readi ng.)
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| believe | read it correctly. This is the
basis for not considering the inpact that is stated in
here, is it not?

MR, BOGDAN:. That's correct.

MR. NOVELLINI: Al right. So this project
could go forward, a sale could be nade, for exanple, on
the west side of the San Joaquin Valley that
contributes to a drainage -- that would contribute to a
drai nage problemin the San Joaquin River and there
woul d never be any eval uation of that inpact associated
with this project; is that correct?

MR. BOGDAN: No. The EIR points out a little
bit later on the effects caused by this type of use.
The sane paragraph you were reading from the | ast
sentence it says, "the affects caused by this type of
use of the project are unresolved and i f proposed by
some party in the future would be required to be
addressed in a separate final analysis.”

MR, NOMELLINI: Now, what's the basis for
that? | nean what pernit would be required? Wat
action would be required by a Governnent agency that
woul d trigger that environnental review?

MR. BOGDAN. Well, that question really should
be asked to sonebody with authority over those types of

acti ons. | don't know the answer to that.
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MR NOVELLINI: Al right.

MR. BOGDAN:. This -- this paragraph is put in
to clarify to the reader CEQA NEPA docunents are for
public disclosure as well as disclosing to the |ead
agency the environmental inpacts. And as | nentioned
to M. Jackson the CEQA/ NEPA requires that you anal yze
the direct and indirect effects where indirect effects
are reasonably foreseeable. And when it's not
reasonably foreseeable the | ead agency has the duty to
at least identify that. And that's what this paragraph
sai d objectively.

MR. NOVELLINI: Al right. Wwell, let me --
et me test the reasonable foreseeability with -- just
a mnute. This water is going to go for M& use, or
agricultural use in all probability, could be used for
Delta outflow, too. But the inpacts associated with
the San Joaquin River, or what have you woul d probably
fall within those two categories, would they not?

MR. BOGDAN. There's a nunber of categories
they could fall under.

MR. NOVELLINI: Couldn't we see a range of
possi ble inpacts if this Board is going to act wi thout
knowi ng what the possible inpact would be if this water
was delivered to agricultural on the west side?

MR. BOGDAN: Well, again, working with the
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| ead agency's staff it was determ ned that anything
beyond what was stated there would be specul ative. And
as | nentioned CEQA NEPA specifically says to the |ead
agencies, don't try and use a crystal ball to get at
what the inpacts are. Disclose to the public what you
can | ook at and disclose to them why you can't | ook at
anyt hi ng el se.

As stated here, the geographic scope was the
Delta and at the punps. And anything el se was
determ ned to be something that wasn't reasonably
f oreseeabl e.

MR. NOVELLINI: Al right. Let's take another
one. "QOpportunities nmay exist to operate the DW

Project, conjunctively with the CVP and SWP - -

MR. BOGDAN: I'msorry. You're reading from
page --

MR. NOVELLI N : Page F-6.

MR. BOGDAN: F-6 of the EIREIS, |ast
par agr aph

MR NOMELLINI: First sentence in that.

MR. BOGDAN.  Ckay.

MR. NOVELLINI: "But these arrangenents renmain
specul ative and are beyon