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COLINL. PEARCE (State Bar No. 137252 TULARE COUNTY
HATCH AND PA.RBQNT | ) , SUPERIOR COURT
21 Bast Camillo Strest :

Sentz Barbara, CA 93101-2782 _ MAY 26 1999
Telephone: (805) 963-7000 ' Catk
Facsimile: (805) D65-4333 B

ALAND, DANIEL (State Bar No. 81754) By:
CITY ATTORNEYS OFFICE

City of Bakersfisld

1501 Truxton

Bakersfield, California 93301

Telephone: (805) 226-3721

Facsimile: (805) 325-9162

Attorneys for Cross-Defendant/Cross-Complainant
CITY OF BAKERSFIELD

SUPERIOR COURT OF THE STATE OF CALIFORNTA

FOR THE COUNTY OF TULARE
NORTH KERN WATER STORAGE CASE NO. 96-172310
DISTRICT, a California water storage

distriet, NOTICE OF ENTRY OF JUDGMENT
Plaintift,
Vs,
Califomia water distriet,
and DOES 1-3 000,

Defendants.

AND RELATED CROSS-ACTIONS.

)
)
)
)
)
)
)
KERNDELTA WATER DISTRICT, 2 )
)
)
)
)
)
)
)
)

TO ALL PARTIES AND TO THEIR COUNSEL OF RECORD: |
PLEASE TAKE NOTICE that judgment in the above entitled action was entersd on

May 13, 1999 in accordance with the attached Judgment and Statement of Decision.
i

I
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Santa Barbzes, CA 93101
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DATED: MayJ0), 1999

$B 202715 v 1:03334,0022

HATCH AND PARENT

By: COLIN L. PEARCE
Attormeys for Cross-Defendant/
Cross-Complainant CITY OF BAKERSFIELD
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PROOF OF SERVICE

I am a resident of the State of California, over the age of 18 years, and not a party to the
within action. My business address is HATCH AND PARENT, 21 Bast Carrillo Strest, Sants
Barbara, Californiz 53101. On April 7, 1999, I served the within document:

NOTICE OF ENTRY OF JUDGMENT

by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date befors 5:00 p.m.

x by placing the document listed above in & sealed envelope with postage thereon fully
prepaid, in the United States mail at Santa Barbera, Californiz addressed as set forth
helow.

by causing personal delivery by Federal Express of the document listed ebovs o the
person at the address set forth helow.

by personally delivering the document listed sbove to the person at the address get
forth below. L

SEE ATTACHED LIST

I am readily familiar with the fon's practice of collection and processing correspondence for
matling. Under that practice it would bs deposited with the U.3. Postal Service on that same day
with postage thereon fully prepaid in the ordinary course of business. I am zware that on motion
of the party served, service 13 presumed invalid if postal cancallation date of postage meter date
18 more than one day after date of deposit for mailing in affidavit.

X (State) 1 declare inder penalty of perjury under the lzws of the State of California that
the above is true and correct.

Executed on April 7, 1959, at Santa Barbara, California.

[ P rts

Pamela S. Mounroe

SB 202719 v 1:03334.0022 NOTICE OF ENTRY OF JUDGMENT




HATCH AND PARENT

2} Ensi Cartitlo Sireel
Sonta Batlsars, CA 93100

w00 -1 h b P W R e

1 [ ] 3 [y | [a] o] [ ] — Tk — e —t it — - ol b
(2] ~J R Ln S (N ] 2 — ) W oo -3 o th B LU ] R0 — (=)

Alan Daniel, Bsg.

City Attorneys Office
City of Bakersfeld
1501 Truxtun
Bakersfield, CA 93301

Gene McMurtrey, Esq.
McMurtrey and Hartsock
2001 22nd Strest, Suite 100
Bakersfield, CA 93301

William Smiland
Theodare Chester
Smiland & Khachigian
601 West 5th Street

Los Angeles, CA 90071

Lloyd Hinkelman

Kronick, Moskovitz, Tiedemann & Girard - -

400 Capitol Mall, 27th Floor
Sacramento, CA 65814-4417

Ernest Conant, Bsq.

Scolt Kuney, Bsq.

Young, Wooldridge

1800 30th Street, 4th Floor
Bakersfield, CA 93301

Daniel Dooley, Esq,
Dooley & Herr

100 Willow Plaza, Ste. 300
Visalin CA 93291

Gregory K. Wilkinson
Arthur L. Littleworth
Best, Best & Krieger
P.O.Box 1028 -
Riverside, CA 92502-1028
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SUPERIQOR COURT OF THE STATE OF CALIFORNILA
FOR THE COUNTY OF TULARE - .

NORTH KERN WATER STORAGE.
DISTRICT, a California water storage
district,

) CASE NO. 96-172519
)

)  JUDGMENT
)

Plamtff, %

Vs, %

KERN DELTA WATER DISTRICT, a }

California water district, - )

and DOES 1-3000, )

' )

)

)

)

)

)

Defendints.

AND RELATED CROSS-ACTIONS

Phase One of the above captioned astion came on regularly for trial on July 20, 15598 in
Department 6 of the above entitled court, the Honorable Kenneth B, Conn, Judge Presiding,

without a jury, and was tried from July 20, 1998 to November 25, 1998.

The court, having heard and considered testimony, documentary evidence and the .

arguments of counsel, the matter having heen submitted for decision, and the court having issued

its staternent of decision:

SB 202714 v 1:03334,0022 1 JUDGMENT
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IT IS ORDERED, ADJUDGED AND DECREED that judgment on the amendeld
complaint of plaintiff/cms&defandant/crdss—complainant North Kern Water Storage District
("Nortth Kem"), the cross-complaint of defendant/cross-complainant Kemn Delta Water District
(“Kern Delta™), the cross-complaint of cross-defendant/cross-complainant City of Bekersfield
(*City™), the cross-complaint of North Kem and the effirmetive defenses and answers of Kem
Dela, City and North Kem i hereby rendered as set forth in the attached Statement of Decision,
which Statement of Decision is incorporated herein by this reference and made a part of this
Tudgment,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that no party to fhis
action is desmed a prevailing party for the puﬁ:pase of ewarding costs or attorneys’ fees,

Accordingly, each party shall bear its own costs and attorneys’ fees.

DATED: May /5, 1999

T o T T CONN
JUDGE OF THE SUPERIOR COURT

2

58 202714 v 1:03334,0022 - JUDGMENT
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‘Kem Delta Water District, et al.

| Stephenie C, Osler of Hatch and Parent appeared as counsel for cross

FILED
TULARE COUNTY
S.UPE&IDR COURT

MAR 3 1 1999
gy ! .
U [\

SUPERIOR COURT OF THE STATE OF CALTFORNIA
IN AND FOR THE COUNTY OF TULARE '
North Xern Water Storage District, CASE NO.96-175919 .

Plainfiff STATEMENT OF DECISION

V.

Defendant(s).
And Reiated Cross-Actions

)
)
)
)
)
)
)
)
)
)
)

Phasé One of the above entitled case cams regularly on for tdal.on Tuly 20, 1998 in
Department 6 of the above eatifled couwrt, the Honoreble Kenneth E. Conn, Judge Presiding, without
a jury and was tried from Tuly 20, 1998 1o November 25, 1998,

Scott K. Kuney and Steven M. Torgiani of the 'Law Offices of Young Wooldridge znd
Gregory K. Wilkinson of Best, Best and Krieger a.ppeared 2s counsel for plaintifffcross-
defendant/cross-complainant North Kern Water Storage DlStthf ("North Kern™); Paul A. Vortmann
of Hurlbutt, Clevenger, Long, Vortmang & Rauber, Llcyd Hinkelman of Kmmck_, Moskovitz,
Tiedeman & Girard and James A. Worth of MeMurtrey and Hartsock appeared es counsel for
dafendznt/cross~complamant Kern Delta Water District ("Kemn Delta”) ; Colin L.. Pearce and

~defandamjcmss-comp lainant
City of Bakcrsﬁeld (*City™.
The parties Introduced oral and documentary evidence and the case was argued and subrnitted

for decision. Tha court, having considered the evidence and heard the arguments of counsel, and




being fully advised, issues the following statement of decision pursuant to Califormia Rule of

Court 232.5:

INTRODUCTION

The Kern River is a natura! watercourse originating in the Sierre Nevada range in Central
California. It drains the secand largest watershed in the state. The river emeges from the
foothills and discharges into the sonthern San Joaquin Valley a few miles northeast of

Bakersfield. It then flows to the southwest through the city o 2 point about 20 miles distant

. where in wet years it turns northwest and flows toward Tulars Lake.

Of all the major rivers of California, the Kern is the most variable from year to, year
ranging from less than 200,000 acre feet of waier to more than 2,500,000 acre feet in the 103
years since 1894, Ths average anmual -rivcr: dow is over 700,000 acre fest. " ..

Beginning in the 1860‘5, water of the Kern River began to be diverted for agricultural ancd
domestic uses, As competing demands for water incressed, disputes over the right to use the
tiver water ripened into litigaton culminating iz the notable decision of Lgxmlﬁz.gggx_a in 1886.

In order to resolve disputes and avoid a retrial of certain issues as directed by the court, |
most of the disputants on the river entered into 2 contract, known thersafier as the Milier—Haggin_
Agreement which apportioned the rights to the flow of the nver between the upstream users'and
the downstream users.

The agreement established two physical strustures designed to implement and record the
allocation of water: & measuring device located upstream about where the river left the bluffs,
known as the first point of measurement, and a device about twenty miles downstream almost at
the location where the river veers northeast, known as the second point of measurement.

Those who held the upstream rights became known as the first point interests and are the
predecessors to the parties of .this action. ‘

Some few years after Lux v. Happin, litigation commenced among the first point interests
to determine their respective water rights, ending in the trial court decision in Farmers Canal Co.
v. Simmmons, forsver aftér lnown as the “Shaw Decres.”

The Shaw Decree of 1500 adjudicated the rights of the parties and established & priorty of
-2«
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rights in terms of feet per second of fiver flow.

The name, date of priority and maximuom rate of diversion of the existing ‘NHLCE' rights

administered by each of the parties 25 of the date of this statsment is as follows:

CITY OF BAKERSFIELD:

Kem River Conduit

C#trm

South Fork
Beardsley (1%) (70%)
Wilson

MeCord (49%)
Calloway (20%)
Railroad (20%)
Beardsley (2) (70%)

(As stated in the Janﬁa:y 1, 15964
amendment to the Miller-Haggin |

KERN DELTA WATER DISTRICT:

Kera Island (1%)
Buena Vista (1%
Stine

Farmers

Buena Vista (25

Kem Island (2

NORTH KERN WATER STORAGE DISTRICT:

James (1)
Anderson (1)
Meacham
Plunkett
Joyee

Agreement.)

About 1870 20Cfs
January 1, 1870 10.5 Cfs
Decernber 2, 1873 - 60 Cfs
August1S,1874 - jgep
March 20, 1875 ' 100 Cfs
Mzy 4, 1875 ' 850 Cfs
August 7, 1876 o 200 Cfs
1882 240 Cfs
January 1, 1870 300 Cfs
Tuly 15, 1870 80 Cfs
December 15, 1872 150 Cfs
April 20, 1873 150 Cfs
October 7, ﬁ878 | 90 CH
1888 ‘ 56 Cfs
October 15, 1871 3 120 Cfs
Ogctober 9, 1572 20 Cfs
April 15,1873 30 Cfs
Jt:;.ne 1, 1873 .40 Cfs

June 2, 1873 ' 40 Cfs
~3.
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Johnson June 2, 1873 40 Cfs
Pioneer (1%) August 1, 1873 130 Cfs
Beardsley (1%) (30%) - December 2, 1873 60 Cfs
Anderson (2 March 1874 10 Chs

| James & Dixon June 1, 1874 40 Cfs
MecCaffrey October 31, 1874 26 Cfs
McCord (51%) Marck 20, 1873 100 Cfs
Calloway (30%) May 4, 1875 850 Cfs
Railroad (80%) August 7, 1876 200 Cfs
James (2™ October 7, 1878 . 180Cfs
Pionesr (2" Octaber 7, 1878 - B 170 Cfs
Beardsley (2™) (30%) 1882 o 240 Cfs

These water rights have come to be known as *theorstical” or “paper” entitlements,

Over the years & practice developed whereby the owner of a water right having no curment
demand or desire to divert and nse the full entitlement of water would permit the water not diverted
t0 remain in the river for diversion and use by junior rights. This water not diverted became known
as “release water” or water released to the river.

During the period from 1954-1976, the predecessors in interest to Kem Deita Water District
(Kern Deltz) releassd on average 87,000 acre feet of water 1o the rJ'.VE:I: each year. During the same
period, North Kern Water Storage District (North Kemn) diverted and beneficially used on average
ﬁbout 66,000 acre fest of release water per year of which about 63,000 acre feet had its soures in
water released by Kemn Delta's predecessors.

In 1976, Kem Delta ucqmrcd its current watcr rights by means of 2 purchase from the City
of Bakersfield (City) onan “as is” basis. Since that date, Kem Delta has consistently diverted and
used Kern River water in grester amounts then that diverted and used by its predecessors.

Ceatra[ 1o any understending of the admiﬁsﬁaﬁoﬁ of the Kern River is the concept of “the
law of the river.” This refers to the body of decrees, agreements, customs and practices that came
into existence at a time in the late 1890's and early ycaré of the 20th century when the water rights

-4
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of the first point interests were under the DWnarship or contral of the Kern County Land Company
or its subsidiaries. |

An intricate system of daily, monthly and yearly records of river flow and diversions wers
diligently kept by the company, The recards were continued to be faithfully kept in basically the
same format by its successors, Tenneco West, and ultimately by the City. The tiver flow and the |
diversions of water aceruing to each tight 1s siill recorded each day, albeitina computerized format.

No party has challenged the accuracy of the river flow and diversion records.

Also important to note is the cooperation and consent among the first point holders of the
various water rights as to the utilization of release water by the various fights according to their
Tespective priorities, all without any formalized prior cummunicaﬁcn or acknowledgment or transfer
agreements. It is entirely 2 permissive system administered under the la\#' of the river.

. The disonssion that follows sets forth the court’s more specifie findings regarding the issues
advanced by the parties,

1. The Natnre of the Water Rights Held By Xern Delta and Other First Point Interests

The court is persuaded by the evidence that the watsr rights acquired by the predecessors of
Kem Delta Water District ware appropriative in nature. Although the South Fork of the Kem River
was a;.primaxy water course of the river in the 1850's and carly 1860s’s, the floods of 1861-1862 and
1867-1868 changed the natural flow of the river to the west, first into Old River and then into the

present location of the Kern River.

The findings of Judge Lucian Shaw in Farmers Canai Company v. Simmons confituied that
by 1868 the South Fort had ceased to be a patiral water course. The parties to the present action are
collaterally estopped from contending otherwise. Even though South Fork was maintained es g |-
means of diverting and carrying water to many of the Kem Island water users, th:s ‘was by no means
a riparian use because the lands were not abutting a netural water cougse.

The court.does not find persuasive the theory that ce:r‘uain of the water ﬁghts of ﬁrst point
interssts, chiaﬁy the Kern Island right, acquired the status of “contractual water rights” either by
reason of the 18?0 agresment between Kerm Island Irrigating Canal Company and the land holders

in Swampizmd District 111, or the M{ilcr-Haggm agresment of 1888,

-5.
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First, it is questionable whether there is, in law, such e thing as 2 “contractual water right”
Certainly 2 water right, whether appropriative, riparian, or prescriptive, may be the subject of a
legally enforceable agreement like a myriad of other rights, obligations, goods, lands or services, hut

this does not adorn the water night with any special vestmenis other than those spelled out in the

contract tself. Meraly calling a water right a “contractual” water right does not mean it embodies

supeﬁor quelities rendering it impervions to challenges based on lack of use, or unreasonable use.
| Nothing in the contracts in question are persuesive thet any of the first point rights refesred
to therein were other than appropriative rights either before or efter the contracts were entered into
and at a]] times subject to the laws of the State of California p:ar‘taiuing. to eppropriative water rights
from time to time existing, .
Specifically, the court is pers.uaded that the Miller-Haggin a;gz'ee'mem by its plain and
unambiguous language was 'inxandad to and did seifle lifigation between the two warring factions in
the Lux v, ﬁg ggin case, the downstream riparian claimants (the second point interests) and the
upstream appropriators (the first point interests). By its terms, the agreement specifically avoided .
any atternpt to deal with the varous first jaoint water nghts other than to confinm that, based on the
then traditional recitation of considerafion, all water rights or claims among and between the first
point interests would remein just as they had been prior to the agreement.
Nothing in the agreement, or its amendments suggested that any water dght was transformed
into a guaranteed right having attributes of permanence of in any way wes insulated from the

application of the water law of the State of California

Moreover, the cancept of the guarantesd, paramount though dormant water right, even if

intentionally created by the iller-Haggin Agreement, would heve doubtful validity today in view’

of the docirine of unreasonable use discussed later in this Statement of Decision.

Later litigation endeavored to apportion the respective rights of the ﬁrst point interests to the
use of Kemn River water as amongst themselves, This resulted in the “Shaw Decree” of 1900 in the
cese of Farmers Canal Company v, Simmons.

The Shaw Decres quantified the various water rights in terms of stream flow and ranked the
various rights in order of priority based on the date of each appropriation - a classic method of

-4
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allocating appropriative rights. 'The first priority was given 1o the Kern Island right to divert and
appropriate from the Kern River 300 cubic fest per second through the Kern Island Canal, The
decree also provided that the distribution of Kern River warer would be administersd as provided
in the Miller-Haggin agreement.

Although the subject of “release water® was not addressed in the Miller-Haggin Agreement
and the Shaw Decree, it became the practice that if any prior right did not or could not use all the
water it was entitled to, such remaining water became available to the night next in priority on down
the list unt] the water was either entirely used up or all rights hed their demands met and the
remainder of the first point water was allowed to pass the second point for use by the downstream
interests in accordance with the Miller-Haggin agreement.

2. TheRights Acqnired by Kern Delin

In 1976, Kem Delta acquired certain rights in Kern River water by entering info an
agreement with the City of Bakersfield dated June 13, 1976, whersby the City transferred certain of
the water rights it had obtained in a recent agreement with and quitclaim deed fom Tenneco West,
Inc., the preceding April _ '

The plain language of the June agreement made it clear that the City transferred to Kern Delte
only such rights'as it had received by the Temneco Agreement, “whatever they may be.” The court
finds no ambiguity. The cowtis persuaded that the City made no guzrantes of any measure or axtent
of entitlement and specifically provided that the rights transferred were ‘subject 1o the legal
consequences, if eny, of the actual adininistration of the agreements, documents end decrees
involving the Cit‘y" s predesessors, including the Shaw Decree. |

Because Kem Delta could only have acquired what the City had to sell, it is necessary w
determine whether and to what extent the ;;aper or theoretical entitlement had been reduced by the
time of the 1976 agreement by reason of prior agreements or by an historic-failure to use the ful]
extent of the water right. ,

” At the outset, it has been contended that Kern Delta’s predecessors never perfected the ful]

amount of its appropriative entitlement by reason of their historic filure to put to beneficial use the
water attributed to their righs.
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It is the lew that an zppropriative right cannol be established until it is perfected by
beneficially using the walter which 1s the subject of the appropriation.

It appears Lo be conceded that the full entitlements of Kern Delta’s rights ‘were never
historically used in the more than halfa century prior to Kern Dekta"s acquisition. The enumeration
and prioritization of the various first point fghts in the Shaw Decres, 'however, would seem 10
obviate a further need to perfect any of the appropristive righfs. Any reduction of Kem Delta’s
rights by reason of non-use ars cavered by later discussion,

3. Purchase By North Kern _

It is contended by North Kern that its January 1, 1952, agreement with Kern County Land

Company and certain of its subsidiary cana} comparies transferred to North Kerp _'Ehe Tight to use,

In perpeuity, all water accruing to the water nghts described in the agreement; North Kern contends

that the agreement should be interpreted to mean thet 208,000 acre fest per year, on average acerued

to such rights during the 53 year period from 18541946, and that it inclnded 67,500 acre-fest of
release water, Based on North Kem’s 66,100 acre-feet of actual annual use of release water from
1954 1o the date of Kern Delta’s acquwmon in 1976, North Kemn cantends that the nghts acquired
by Kern Delta were thus reduced by the amount of release water that Kern Delta’s predecessors

failed to divert and use.

The evidence fails to persuade the court that North Kem purcﬁs#ed’any of the Kern Delta’s
water rights.

A fair reading of the 1952 agresment discloses no guarantes of any specific quantity of water
to North Kern and no identification of any specific mount of release water which might be available
to North Kem in future years, It is likewise sigﬁﬁcmt that nope of the public utility canal
companies that were Kern Delta’s predecessors signed the agreement,

Even if it were necessary to go beyond the plain and unambiguous language of the
agreemcnt the surrounding sircumstances do not support North Kern's purchase theory. The 1950
Report does not identify any proposed acquisition of any portion of the rights now claimed by Kem '
Delte. At most it notes that water belonging to other canal companies but not diverted will be
availeble to augment the water supply available to North Kem. Thus, the projected amount of

-8 -




release water was an expectancy - more of 2 hope than 2 guarantee. |

Lastly, despite the contention that the -public utility canal companies had long since lost their
rights to the release water through non-user, it is significant that North kem sought no approval from
the Public Utllities Commission for 2 transfer of the release water as required by Section 851 of the
Public Utilities Code. In the court’s opinion any purported transfer of a water right claimed by 2
public utility would be invalid under the terms of that Statute,
4. .Fnﬁeg'tur

Kem Delta s predecessors held pre-1914 appropriative water rights which were subject to
the rule that a failure to meke beneficial use of 'water for a continuous period of five YEELS 0F more
results in a lass, or forfeiture, of those rights oot beneficially used. (Smith v. Llewkins (1895) 110
Cal, 122). This rule also existed in rudlmentagr form in Section 1411 of the Civil Code enacted in
1872 and is now codified in Sections 1240 and 1241 ofthe Water Code. Tt appears that the five year
period may be any historic period of non-use that is cantinuous, and not necessarily the period

immediately precedmg the commencement of the legal action sesking to assert a forfeiture, (Hufford
v. Dve (1912) 162 Cal. 147).

A unigue aspect of this lawsuit is the undisputed fact that careful river flow and- diversion
records have been dilipently maintained and preserved for more thag = century., No party to this
lawsuit disputes the accuracy or validity of these records. Thei interpretation of the data and the legal
effect of the records are matrers of acute controversy, however,

The evidence is persuasive that Kem Delta’s prcdcccssmrs failed to use beneficially the full
extent of their theoretical or paper rights during verious periods of five continuous years prior to the
1976 acquisition. by Kern Deua, |

‘The fact that the water that was not so used may have been put to beneficia) use by holders
of otber rights does not relieve the farfemzrc Each appropriative right to use of Kern River water
hes been histnrica[ly treated as a sapara.‘ce and distinct rHght, from the Miller-Haggin agreement,

through the Shaw Decrae and for a century of recording river flow and diversion records pursuant

to the "law of the dver.” The concept of "a use by one is z use by all” has no basis in law, logie, or

histarica| facr.
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The evidence is persuasive that the extent of the forfeiture, considering 2 45 year periad
commencing in 1932, results in a preserved entitlement to Kem Delta of approximately 159,286 acre
feet per year on average. The court i further persuaded that the evaluation of preserved anutlemcnt
set forth in Exhibit 5142 is an accutate portrayal of water use during the period in question as
aftributed to each of the rights acquired by Kem Delta. {(Attachment A to this Statement of
Decision). '

How and to which entity the forfeited water Iight passes is a subject discussed later.

5. Ahandon ment

" The court is parsuadad that North Kemn has failed to prove that Kem Delta or its predecessors
abandoned & water right for failure to prove the element of intent. -

As previously noted it has bce;n established that from time to fime and for variouslperiods
Kem Delta and its prcdc;:essors Tailed to use its full paper entitlernent. Unlikce the law of forfelture,
however, abandonment requires not only non-use of water but also 2 corresponding intsnt or purpose
that such water be abandoned or given up forever. Such intent may be axpréss of implied. It would
be rare indeed for a litigated dispute to have evidence of an express intent to abandon. Instead,
almost zl] cases involved.a question of fact whether non-use for a period of time, coupled with other
facts and circumstances, establish an implied intent to abandon a1l or part of 2 water right.

In the present case, the court finds thet the evidence of non-use might well be sufficient to
establish abandanment were it not for the presence of other signiﬁcant'cifcumtances.

Most persuasive is the histarical practice, that apparently is unique to the Kern River, of
releasing water to the river whenever on any given day the use of such water is surplus to the
demand of the entity holding the water right. Such release is accomplished with the full intent that
the water so released may be used by the next junior right ha.vmg a dema.nd for water

on that day,
but with the acknowledged understanding that the next day is “a new day on the nver" when the full

tight may be taken if there is a demand therefor,
Also ﬁersuasive is the volume of evidence showing that Kern Delta and its predecessors on
a consistent basis over the years have asserted the Kermn Island right to the first 300 cfs of the flow

of the Kern River.

- 10
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Under these circumstances, the court finds that there was no intent to abandon any water right
that can be inferred from the evidence of non-use.
The Court is persuaded that North Kern hes failed to prove that it has acquu-ed any of the

water rights of Kern Delta or its predecessars by prescription for failure to prove the element of

adversity.

It has been suggested that the decision in People v. Shirokow (1980) 26 Cal.id 301 .
precludes the acquisition of a common law prescriptive right by adve:rs;e user a:ftér 1913,_ the date of
our present statutes governing appropriation of water rights. Although the language of the opinion
would provide persuasive support for such a conclusion, the decision expressly limits the prohibition
against asserting post-19 13 prescriptive nghfs to cla}ms against the state. Whether such pmsmpnon
right could be perfected against private party was specifically left open.

Nurmerous decisions ailowmg post-1913 acguisition of prasc:ip_’rive rights are thus lefi in
force, e.g. Moore v, Cal. Oregon Power Co, (1943) 22.Cal 2d 725, and zre - binding vpon this court,

In order to establish a prescriptive right, the Blalmant must prove a use of the water for 2
contmuuus and umntermptcd period of at least five years, such use being open, notorious, adverse
and hostile to the owner, and under a claim of right.

The court finds no evidence of adversity in the present case.

The use of refease water under the customary procedures of diversion on the Kern River was

 at all times permissive, as described above. A penmissive use, such as thet enjoyed by North Kern,

could never ripen into & prescriptive fght becéuse its use did not substantally interfere with the
property right of Kemn Delta \

By definition, water ‘released” by Kern Delta was water in excess of its demand on gny
given day, and thus considered surplus water,

The adversity element cannot be supplied by reference to Kemn Delta’s pleadings alleging that
release water “was and is within the needs and water demands” of land owners and WATEr uSers
within the boundaries and gervice areas of Kern Delta. This is, first of all, only an allegation that
does not attain the' status of a Judicial admissjon, and, second, appears to be supported by evidence

-11-
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that at [east some of the release water could have been put to beneficial use in the area in question
had wa.tsr users not chosen o meet their demands from other sources.
The element of adversity not having been proved, the claim of North Kern for acquisition of

a water night by prescription fails,

7. Inverse Condemnation

North Kern assertﬁ liability on the part of Kem Delte on a theory of inverse condemnation
in that Kern Delta has diverted waters it was not entitled t.cz divert in which North Kern held a
paramount right to divert.

Inverse condemnation is a loss or injury by an owner of property resulting from an invasion
ofa pmpcrty right by a public entity without payment of just compensation. Property of a public
agency can be teken by inverse condemnation. UM@DM v ity of Mill Valley
(1988) 202 Cal. App. 3d 1161.

There has been evidence presented tending to shaw that Kermn Delta has since its acquisition
of Kern River water rights in 1976 diverted mare water on average than its predecessors diverted
historically, The quantification of such over‘ diversion attempis to balance 2 number of variables
inchuding the annuzl fluctuation in the flow of the river, the ‘substantially different irrigation water
uses in the different éaasons and historical differences in water use practices. The average annus|
over diversions or under diversion were highly variable.

The evidence is persuasive that Kern Delta diverted an eggregate amount of up to 350,000
nf acre feet more water from 1977 through 1996 compared to 1966 through 1976.

Where the inverse candemnation analysis breaks down is the failure of the evidence 1o prove
that such over diversion constituted a “taking" of praperty owmed by North Kern.

The cowrt is not persuaded that the evidence supparts 2 conclusion that any over diversion |
in 2 given period was at the expense of North Kern in thr: sense that is astwally d=pnved North Kern
of a particular diversion of water that would have bezsn uscd but for the taking thereof by Kem Delta,

Addmouaﬂy, to the extent it is contended by North Kem that all or part of the water tzken

was release water acquxred by North Kern through forfeiture, that issue is addrassed later in this

decision.
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- For these reasons the court finds that the inverse condemnation claim asserted by North Kem
has not been proved.

8. Intervening Public Use

North Kern asseris that it is an intervening public user of the release water in question, thus
preserving for itself the right to future use of such water to the exciusion of any claim by Kern Delta.
The doctrine of intervening public use is most often applied as 2 shield protecting a public

entity under certain circumstances from an ipjunction prohibiting further use of a water tight. The |

doctrine is explained in Miller & Lux v. Enterprise Canal and Land Co. (1915) 169 Cal. 415, ag

follows:

‘.. That where 8 person has suffered property
belonging to him and under his control ta be teken -
and devated to a public use by ane- engaged it -
inistering such use, and the matter has gone on so
far that the beneficiaries thereof rely on s
coniinuzance and adjust their affairs accordingly, such
owner having knowledge thereof and raking no
objection or protest, this conduct will be regarded by
the courts as 2 dedication by such owner of the
property to the particular public use, and he caniot
theresfter interrupt nor prevent the same, his only
remedy being to seek compensation for the property
he has thus allowed to be tzken..."”

Id at 429;

To the extent that Kemn Delta mey seek 1o enjoin North Kern from further use of release
water taken from Kem Delta and putto public use by North Kera, North Kern could fofl the claim
for injunctive relief and limit Kem Delta ttﬁ the remedy of compensatory damages.

Here, however, North Kemn atternpts to use the doctrine as a sword, asserting that its taking
of the réleasa water for public use entitles it to continue the use free from any claim by Kern Delta.
This application of the doctrine of intervening public use must fail for several feasons.

First, it is tantamount to the assertion ofa prescriplive right and snffers from the same defecrs

as noted above in regard to preseriptive use,

-

Further, the docirine does nat apply to property already dedicated to public use. (See Wright

Y. Goleta Water Districr (1985) 174 Cal. App. 3d 74, 90; Civil Code section 1007).
Here, Kern Delta’s predecessors were public utilities and their water rights were dedicated

- 13-
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to a public use long before North Kern came upon the scene.

For these reasons, the. courl ﬁndS that the intervening public use claim asserted by North
Kern has not been proved.
5. Unreasopable Use

North Kern asserts that Kern Delta’s increased diversions of Kem River water in excess of
the historic diversions of sts predecessors and its claim to sontmua such use coustitute an |
unreasonable use of water prohibited by Article X, Section 2 of the California Constitution North
Kem's contention has merit, |

Kem Dela’s claim to such excess diversions is based upen the theory that its predecessors’
water rights set forth in the Miller-Haggin agreemant are contractual and are ‘cherefora guaranteed
and mvmiaia Such ngbis, according to Kern Dcli:a, even though domment and unused, have absalute
priority and are paramount to active appropriate rights of 2 lower priority-such as those held by North
Kern. |

Thas stance is contrary to the doctrine of umeasonable use as set forth in the case of I re

Waters of Lone Vallev Creek Stream Svstern (1979) 25 Cal. 3d 339, The court in Lona Vellev

upheld the State Board’s determinstion that an unexercised riparian right may well be given a lower
priority than emstma appropriative rights. The decision was based upon Article X, Secnon 2. One
of the reasons advanced was a belief that water users suffered too much from the uncertainty created
by granting & dormant and unexercised riparian ng;ht a higher priority than active approprizations. |

 The court finds thet !}rticla X, Section 2, would likewise foreclose Kern Delta’s use of water
rights, unexercised for almost a century, undera clai#u of absclute prierity. The imcertainty that rises
fromn such a claim has plagued other water rights holders such as North Kern in the past and would,

if upheld, continue to cloud future endeavors.

For these reasons, Kern Delta’s use of its water rights to divert Kern River water in excess

of historic amounts is precluded.

10.  Disposition of Water Rishts

The cowrt now tums to the issue of what disposition should be msde of the water tights lost

by Kem Delta or its predecessors becauss of forfeiture or unreasonable use.

.14 -
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The issue of whether pre-1914 water rights revert to the state upon forfeiture or revert to
Jjunior appropriators appears to be @ matter of ﬁr.st impression in California.

In Rrickson v. Queep Valley Ranch Co. (1971) 22 Cal. App. 3d 578 the court considered
whether a plaintiff had pilt its pre=1514 appropriative water right to reasonable and beneficial use
far a period of five years. Inreviewing the law of forfeiture, the court stated:

Generally, an appropriative water right is forfeited by
force of statute and reverts to the public if the
appropriator fails to pur it to benefcial use during a
three-year period (Wat Code, section 1240-1241.)
Since [plaintiff’s] appropriative . right had been
established before 1914, forfeiture required nonuse for
five mther than three years. (Wright v. Best, 19 Cal.
2d 368, 380; 1 Rogers & Nichols, Water for
California, pp. 515-516; Hutchins, The California
Law of Water Rights, pp. 293-296).

| Moreover, the revision of forfeited water back to the public reconciles squarely with the
administrative policy of the State Water Resources Control Board (SWRCB):

Since enactment of the Watsr Comumission Act
(effective December 14, 1914), & right to appropriate
or use water {other than as a riparian or overlying
owner, or appropriator of percolating ground water),
cannot be acquired without issuance of a permit (ses
Watter Code section 1225 and Crane v. Stevinson 5
Cal. 24 387, 54 P. 2d 1100) ...it is the policy of the
Division of Water to disregard a claim to water
subject to the permit procedure which is based only
upon use imitiated subsequent to 1914 unless it is
supported by a permit.

- (Californiz State Water Resources Control Board, Information Pertaining to Appropriation

of Water in California 5 (1990).)

Water Code section 1202(b) and 1201, early California decisions, end SWRCE policy

directives, when read in conjunction with the judicial forfeiture doctrine as described in Erickson

and Water Code section 1241 , establish that pre-1914 appropriafive rights which have been forfeited
by nonuse revert to the public, and are available for subsequent appropriation anly through those -
procedures set forth in the Water Code for the appropriation of unappropriated water after 1914.
(See also People v, Shirokow (1980) 26 Cal. 3d 301; Water Code section 1225.)
After 1914,.the statutory procedures set forth at Water Code sections 1200 .ez"seq. “became
-15 -
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the exclusive means of acquiﬁng appropriative righls.” (Shirokow, 26 Cal. 3d at 308; Wat, Code -
sections 1201, 1225.) As a result, no party today who wishes 1o appropriate unappropriated water
from surface water sources of the state, such as the Kern River, may do so without filing an
“application to appropriate” with he SWRCB. This requires application to the board for a permit
to put unappropriated water to beneficial use. (Wat. Code scetion 1252.)

.. The SWRCB is the administrative body cherged by the legislature with exercising the
“adjudicatory and regulatory finctions of the stare in the field of water resources.” (Wat Code section
184.) As such, the SWRCB is responsible for the allocation of appropriative tghts in the state.
(Lirtleworth, Californja Water 43 (1995).) The SWRCB must “consider and act upon all applications
for permits to appro;szia;te water,” znd is authc;ﬁzed to do all things required or proper to act on such
applications. (Wat. Code section 1250.) After due consideration of the application, the SWRCE mey
grant , condition, or deny an application for appr;zpriaﬁve use. (United States v SWRCB (1986) 182
Cal. App. 3d 82, 102).-

Presently, the waters of the Kern River are “fully appropriated,” es that term is-defined and
has been declared by the SWRCB. (See SWRCE, Declaration of Fully Aporopriated Strem Svstens,

Water Rights Order 89-25 app. A, at 15 (1991).) Until declared te be otherwise by 2 court or the
SWRCB, Kerﬁ Delts, and all 011'1&5' Kem River interests, collectively hold all rights in and to the '
waters of the Kern River.

Because this court has determined that certain of Kern Delta’s water rights have heen
forfeited, this court further finds that the Kern River is no longer fully appropriated and such water
is subject to appropriation. |

North Kem has cited aﬁt‘hority, however, for the proposition that water forfeited by = senior
appropriater autnmaﬁnaliy passes 10 the next most senior appropriator to ‘d;e extent necessary o
satisfy its needs. The only case authority cited is the Utah decision in Wellsville East Field Irr. Co.
¥. Lindsav J.and & Livestack Co. (1943) 104 Utah 448, 137 P.2d 634. The scenario in that case

appears to involve adverse possession. The suggestion that forfeiture does not necessarily require

a reversion to the state {s dicts and not persuasive authority (n the present case.

It is therefore the decision of this court that the portion of warer rights of Kern Deltz found

- 16 -
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to be [orfeited shall be deemed unappropriated water and become subject to appropriation pursuant
to applicable pracedures before the State Water Resources Control Board.

If it is uwlimately determined on appeal, however, that this decision is in error on this point,
then it is the finding of this courl that the water rights so furfaited pass aufomaticzlly to the next
juniar water right holder wiich in t%ns case is North Kern, and in that event it is the decisioq of this
court that such water ng,hts have vested in North Kem on the effective dates. of the Torfeitures.

The court has considered other alternative dlsposzmms as discussed below,

11, Equitable Apportionment

The doctrine of equitable apportionment permits a court to largely éisregafd the strict rules
of priority in favor of an allocation that will be fair to all watér users. This usually involves a
reduction in water rights to fairly chstnbule the burden of scamty (Sae City .of Pasadens v,

ambra. et al. (1949) 33 Cal. 2d 908).

A physical solution on the other hand is & practical approach seeking to meet the basic needs

of competing water users through 2 mechanical restructuring of the water supply or distribution
system. (See City of Lodi v. Bast Bav Municinal Utility District (1936) 7 Cal, 2d 3 L&),

This court is persuzuied that neither of these éoctrmas are eppropriate dispositions in this
case. The evidencs has shown that no party to this lawsuit is thraaie:ned with dire injury or loss
regardless of the outcome of this case. It is apparent that the disposition of the disputed water ights
herein will have an economic impact, either favorable or unfavorable, upon the verious patties
hereto, but not 1o the extent thas any party wiil face drastic conséquences. The longstanding practics
of diversion and distribu?:icsn of Kem River water is marked by its acceptance and its utlity,
Besically, the existing system works well and results in available water being distibuted in an
orderly and predicable menner and being beneficielly used where demands exist,

‘This court deems it important that the existing system be preserved s.o fer as possible and

declines to attempt an equitable apportionment or a physical restructuring of the method of
distribution on the Kern River.

12, Publie Policy
This court has considered the City’s assertion that public policy favors the municipal use of

-17-
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water over that of agricultural or industrial and that the City has a priority to any torfeited,

'unappmpriated water under Water Code section 106 and 106.5 and based ou its fiture demand for

additional water, As persum;ive as those arguments may be, this court noles that the City's use of
waler and its projects have not yet been threatened by the ccimpeting claims or uses of the release
water herein in dispute and that City’s projected reasonable water demands wil] be met for many
decades to come under its existing water rights.

This court is of the opinion that the City’s quest for priorily upon reappropriation of the

forfeited water rights is more properly addressed by the State Water Resources Control Board.

13. Imunntwe Relief

The court is nat persuaded that injunctive relief is appropriate at this time for several reasons.
First, it rernains o be determined which party or parties will become entitled to the water subject 1o
the forfeited water Irlghts. Second, no party is threatened mth such dire losses or unjust
consequences that equitable relief s reguired. Third, vnder the czzcumstances of this case, any party
ultimately determined to have been deprived of weter by reasen of an unlawful diversion can be
made whole by the remedy 2t law of money darnages.

The court declines to impose injunctive relief as to any party herefo.

However, the court also understands the parties’ concerns regarding the firture day 10 day
administration of the Kern River. Accordingly, the cowrt auticipates that the administration of the
Kern River will continue as it has in the past, in accordance with “the law of the river.* The court
further anticipates that the Kern River flow end diversion records will continue to be mamtamed 2s
they have in the pest. As indicated prckusly in this statement of decision, this court finds that
under the docma of forfeiture Kem Delta has a preserved entitlement of approximately 159,286
acre fest per year, on average. Kern Delta is entitled to take its preserved entitlement by exercising
its rights ona daily basis up to the full amount of its “paper” or “thearetical” entitlement on that day,
provided that its total utilization does niot exceed 159,286 acre foet PET Year, on ﬁvera.gc, using the
45 year period of 1932 through 1976 (the time period for calculation of the preserved entitlements),
The preserved entitlement represents an average, and ot an absoluts, rigid cap or ceiling. The court

therefore recognizes that Kem Deita may take more or less than 159,286 acre feet of Kern River

- 18 -
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water in future years, and (hat Kemn Delta’s running average annual diversion amount may fluctuate

over the years.

14, Citv's Eighth Cause of Action

City asserts in its Eighth Cause of Action in its cross-complaint against Kem Delta a claim
for damages for breach of cantract, asserting that Section 3.2 of the 1976 ﬁgrecfncnt between those |
parties was violated. The provisions of that paragraph purpoz't ta prohibit the institution of any
action or claim regarding v‘\Jvatez rights against the other party unless necessary for the protection,
preservation of defense of the water rights claimed by the instigating party. City contends that Kem
Delta’s cross-complaint against City breachf:s this prévision

The Court finds this contention to be without merit for two reasons. First, Cxty has offered
10 evxdencc to show that it was not necessary for Kem Delta to make its cross-complains for the
protection of its water rights, Second, the Court finds thai the state of the evidence is persuasive {hat
it was necessary to Xemn Delta to filea crasc-aomplamt against City in order to protect, preserve and

defend its water rights and property interests. City’s Eighth Canse of Action of its cross-complaint
ageinst Kem Delta has not been proved.

15, Disposition of Cauvses of Action

The court decides the fnllcmng surviving causes of aetion and defenses based on LhE findings

and conclusions above set forth as follows:

Amended Complaint of North Kern

First (Purchase):

Not proved,
Second (Forfeiture); ' Proved.
Third (Abandonment): Not proved.
Fouﬂh (Iutewenmg Public Use): ' | Not proved.
F Ifth (Prescn.ptzon) “Not proved.
Sixth (Equitable Apportionment): A Not proved.
Seventh (Unraaonable Use): Proved.
Eighth (Injunction): Not proved.
Ninth (Dec[areitory Relief): Proved.

-19 -
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-Tenth (Damages): Deferred.

C’mss-Cnmplai ut and Answer of Kern Delta

First (Quiet Title): Not proved.
Second (Declaratory Relisf): Proved,
Third (Injunction): ' . Not proved.
Seventh (Specific Performance): : Not proved.
First through Seventh Affirmative Defenses: "~ Not proved.
Eighth Affirmative Defense: Moot
Ninth through Nineteenth A ffirmative Defenses: Not proved.

Cross-Complaint and Answer of Gity to Kern Delta’s Cross-Complaint

First (Forfeiture): i . _ - ~Prsveci.

Third (Quiet Title): - "~ Notproved,
Eighth (Breach of Contract) Not proved,
Eleventh (Injuncton): . Not proved.
Twelfth (Injunction): . Not proved,
First through Tﬁirty-Fiﬁh Affirmative Defenses: Not proved.

Cross-Complaint of North Kemn

First (Declaratory Relief/City) ' Not proved,
Second (Declazatory Relief/City) Not proved.
Third (Breach of Contract/Ierm Delta) Not proved.
Fourth (Injunction/City) Not proved.
Fifth (Inverse Condemnation/Kem Delta) ' - Not proved.

Affirmative Defenses of Kern Delts to North Kern Crogs-Complaint

First thru Forty-Fifth Affirmative Defense- : Not proved.

Affirmative Defenses of City to North Ker Crass-Complaint
First thru Twenty Sixth Aﬁ_rmati%fe Defense: Not proved.

Affimmative Defences of North Kemto Citv’s Cross-Complaint
First and Second:

Not proved.
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Third: ,  Proved as heretofore
| | discussed.

Fourth through Twenty-third Affirmative Defen%as: Not proved.
16. Damages

The court finds that no perty has established a 1§ ght to damages against any other parly to ihis
action. A further phase of this trial dealing with damages is moot, and a final judgment cap
eppropriately Ee entered.
17. Costs #nd’ Aftorney Fees

The Court further finds that no party to this action can be deemed z prevailing party for the
purpose of awarding costs or attorney fees. Each of the parties has been successfu} in establishing
one or more causes of action or affirmative defenses; each has besn unsucccssﬁ,il in establishing
others. No clear benefit to any party has yet em;:rged in thisractiun. that would make an award of
costs or attorney fees required es & matter of right or approptigte as being fair, just and equitable.
Accordingly, each party shall b;:alr its own costs and attorbey fees. |
18. Conelusion

A nnal Judgment shall be entered in accordance with the provisions of this Statement of

Decision. Counsel for City is directed 1o prepare, notice, and submit a proposed Judvment in
accordance with rules of coust,

Dated: March 2{ , 1999,

KENNELE E. CONN
Judge of the Superior Court
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I declare that I am employed in the County of 'i‘}si

1ot a party to the within entitled action. Iam empl

CES&,.J. ,2—=172918

are, California, [ amover 18 years of age, and

Oyed at, and my business address is : Reom

303, County Civic Center, Visalia, CA 93291, I am readily familiar with the business practice

for collestion and processing of correspondence for mailing with the United States Postal Service;

and in the ordinary course of business, mall is depasited in the United States Postal Service on the

same day it is picked up fram my office. On this date T served the atached

© STATEMENT OF DECISTON

on the parties listed below by placing true copies

thereof enclosed in a sealed envelope in the recéptac[e designated for collection in the office and

subsequent mailing, following ordinary business practices, at Visalia, California and addressed &g

shown below:

Executed this ___ 15t day of

March, 19%9

-al Visalia, California, I

declare under pepalty of perjury that the foregaing is true and correct.

Lloyd Hinkelman

Clerk of the Superior Court

Kronick Moskovitsz Tiedemann & Girard

400 Capitpl Mall 27th Floor -

Sacramento, Ca 95814-4417

Daniel Docgley

Dooley & Herr

100 Willow Plaza Ste 300
Visalia, Cca 83291

Young Woedridge
Scott K. Runey
1800 30thn St., Fourth Floor
Bakersfield, CA 93301~5298

Hatch & Parent

Scott g3, Slater

21 Eastc Carrillo gt
Santa‘Barbara, CA 93101-2782

MeMurtrey & Hartsock
Gene R. McMurtrey

2001 22nd St., Ste. 100
Bakersfield, ca 893301

Hurlbutt Clevenger Lomg Rauber & Nelson
P 0 Box 1471 '
Visalia, Ca 93279-1471
Gregory X. Wilkinson
Arthur L. Lirttleworch
Best Best & Krieger

P.D. Box 1028

Riversids, Ca 92502-1024



SUPERIOR COURT OF THE §TATE OF CALIFORNIA FOR THE COUNTY OF TULARE

Viszlia, California__ April 23,1999
No. __ 96-172919 Dept. No. 6

North Kern Water Storage Distriet
' Plaintiff

—20=172319
Judge, Honorable XENNETH E. CONN
vs
Clerk ‘ Denise Williams
Kern Delta Water District Reporter m—

Defendant

1

NATURE OF HEARING KX PARTE ORDER CORRECTING EiaROR IN
' STATEMENT OF DECISION

It appears to the court that the following provision was inadvértenﬂy oxﬁittcd from the Staterent of
Decision filed herein on March 3 1, 1999, and should be inserted at page 21, following line 3:

Affirmative Defenses of North Kern to Kemn Delta's Cross-commplaint

- First and Second:

Not proved.
Third: Proved as heretofore discussed.
Fourth th}augh Twenty-second Affirmative Defenses: Not proved.

It is ordersd that the Statement of Decision be deemed amended to inclnde the zbove provisions.

ﬁ?ﬂﬁ/gz’fﬂ,&f/&@m/g

CLERK



