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SACRAMENTQO, CALI FORNI A
VEDNESDAY, FEBRUARY 23, 2000, 9:00 A M
---000---

HEARI NG OFFI CER BROMWN: Cal | the hearing back to
order.

M. Ednondson, | understand you have anot her exhibit
that you may wish to add for consideration.

MR. EDMONDSON:. Yes, sir. Yesterday in ny direct oral
testinmony | updated my witten testinony with the fact that
the proposed listing for steel head had been made final on
February 6th or proposed for critical habitat for spring-run
or steel head had been made final on February 16th. | have a
copy of that Federal Register notice.

H O BROMW:. Do you wish to add that to your |ist of
exhi bi ts?

MR, EDMONDSON:  Yes, sir.

H O BROMWN: Counsel or, any problemw th that?

MR. FRINK: | was just unclear on what the listing is.
You said spring-run chinook sal non and steel head or is it
just spring-run chinook sal non?

MR. EDMONDSON: We are including the sane Federal
Regi ster notice for critical habitat.

H O BROM: Are there any objections to adding that to
the exhibits?

MR LILLY: M. Brown, we would suggest that the
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exhi bit be nunbered on the record so it is clear what we are
tal king about. And also, we'd like to just reviewthe

exhi bit before the Hearing Oficer rules on whether or not
there woul d be any objections to that. W haven't seen it
yet.

H O BROM: Pass out the exhibits, and later on in the
day, at the appropriate time, | will -- let's do it first
thing after lunch. We will consider the adnission of that
exhibit into evidence after lunch. That should give us
plenty of tinme between now and then for everyone to take a
| ook at it.

MR LILLY: Thank you.

H O BROMW:. M. Mnasian, do you have a conment ?

MR MNASIAN:. No. M. Lilly covered it. Thank you.

MR FRINK: | note that the exhibit was marked |
bel i eve as S-NWFS-13.

H O BROMW: M. Ednondson, we will take that issue up
first thing after lunch, if you would remind ne in case it
slips.

MR. EDMONDSON:  Thank you.

H O BROMW:. M. Lilly, 1 amgoing to rule on your
request that you had nmade yesterday for additional tine.
Woul d you mind conming to the nicrophone and restating that
request to nake sure | understand it?

MR LILLY: Thank you. | will be glad to restate it.
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The situation is this: Bill Mtchell who is one of the
two fishery biologists fromJones & Stokes that has been
listed in the witness list for the Yuba County Water Agency
had a previously schedul ed vacati on out of the country with
his famly, which covers the second week schedul ed for the
hearing. | believe the hearings are schedul ed for March 6,
7 and 9. And he had scheduled to be out of the country with
previously paid for nonrefundable airline tickets and
reservations and so forth.

W expect the way the schedule is going we will be able
to put on our direct case, we are hoping, Thursday and
Friday of this week, including cross-exan nation of the
wi tnesses and at |east of M. Mtchell. W do not
anticipate there will be a problemwi th that.

Then the sequence of evidence would be that the other
districts would be putting on their direct cases, and the
Fi sh and Gane going last will be putting on its case,
because of the request from Fish and Gane that they go | ast
to accommpdat e John Nel son's vacation schedule this week.

Where the potential problemwould come up, is for
rebuttal testinony. After the other parties have put on
their evidence, in particular after Fish and Game has put on
its evidence, we may very well have rebuttal evidence which
of course, Notice of Hearing and Board's rules allow us to

put, and that we would want to put on. Particularly,
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regarding the fishery issues and sone of the field

i nvestigation issues. M. Mtchell is our nost qualified

wi t ness because he spent hundreds of days doi ng professional
fieldwrk on the river.

Qur request is that the Board, if the hearing finishes
by the last day, which | believe is March 9th, that the
Board schedul e an additional short anount of time. W
expect an hour would be sufficient, sonetine the foll ow ng
week or thereafter, | believe M. Mtchell returns to the
country on March 12th, for himto present that rebuttal. As
| say, this really is just a simlar request to that which
the Board already granted for the Departnent of Fish and
Gane with John Nel son's vacation schedul i ng.

Fish and Gane did send a letter to M. Mna with notice
of intent to appear on an ex parte and never sent copies to
any of the other parties, and staff agreed to that before we
even had a chance to discuss it. W are just asking for
sim | ar consideration here.

Now, M. Frink correctly pointed out yesterday
aft ernoon this whole i ssue may be npot because we may not
finish within the allotted seven days, anyway, depending on
how | ong cross-exani nation takes. So we nay have to have an
addi ti onal day of hearing anyway just to conplete all the
testinmony that is being offered by other parties. So this

may be noot. W are asking for this consideration in the
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event the hearing does finish within those seven days.

H O BROMW: Ckay. M. Frink, | see where we were able
to acconmpdat e the request by Fish and Gane wit hout
schedul i ng additional days. There is a difference there. |
amreluctant to go ahead and schedul e and additional day for
40, 50 people in this roomif we are finished by the 9th.

MR. FRINK: Yes, M. Brown, | would agree.

The only additional thing | wanted to nmention is if it
| ooks as though the hearing is not going to run over, then
M. Mtchell would not be here at the tine his rebutta
presentation would normally be expected. He can address
that problemin part sinply by presenting any rebutta
evi dence that he wishes to present at the conclusion of his
direct.

Al'l of the exhibits have been available to both M.
Mtchell and others for a couple of weeks now. So, the nost
-- for the nost part, anything he would want to present on
rebuttal | think he can do as a part of his direct.

Wth regard to the issue of staff discussing
scheduling, we do that as a matter of routine with a nunber
of parties on all sides of the hearing. It is a procedural
matter, in our view W try to acconmpdate everybody as
well as we can within the days that the hearing has been
schedul ed.

HO BROMW M. Lilly, well, we would try to
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accommodat e your request if there is sonme way that we can.
| amreluctant to have all these folks conme in for an
additional day. It nmay only take an hour, but those hours
Will run into at least a half day or at least a day. | am
really reluctant to go ahead and schedul e another day if we
don't need it.

If there is some way that we can work M. Mtchell in,
as M. Frink suggests, within March 6th, 7th, or 9th or the
days precedi ng when he is giving direct, we will of course
do that. But otherwi se don't count on an extra day past the
9th if we don't need it.

MR LILLY: We will try to work himin this week on the
24th or 25th. He is not available on the 6th, 7th or 9th.
W will try to work himin if we can. | amnot sure we wll
be able to. There may be additional evidence given on the
6th, 7th or 9th that gives rise to the need for rebuttal.
W will do what we can to work within the Board' s schedul e.

H O BROMW: Feel free, of course, and I know you will,
to raise the issue later if it |ooks like we are in the
direction that needs additional help along those Iines with
M. Mtchell, and we will -- again, we will do our best to
try to acconmpdate your needs.

MR LILLY: We will do that.

Thank you.

H O BROW: It is time for direct now with the
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Department of the Interior.

M. Cee, are you ready to give direct?

MR GEE: Yes, M. Brown. Gve a brief statenent.

Menbers of the Board, board staff, | am Ednund Gee, and
am attorney with the Department of Interior. Today | am
here to represent the U S. Fish and Wldlife Service in this
proceedi ng.

Wth ne today are two fisheries biologist fromthe U S.
Fish and Wldlife Service, Roger Guinee and Craig Flemm ng.
They each will provide testinmony and address key issues of
this hearing.

M. Quinee will testify as to the U S. Fish and
Wldlife Service efforts in coordination with other agency
entities in identifying flows needed for anadronous fish
restoration in the Lower Yuba R ver.

M. Fletming will testify as to specific actions taken
by the U S. Fish and Wldlife Service in cooperation with
ot her agenci es and environnental groups and al so through the
Cal / Fed process to inprove the ecosystemand to carry out
anadronous fish restoration in the Lower Yuba River.

Fol  owi ng the direct exanination of M. Guinee and M.
Fl enming, they will be available for cross-exanination as a
panel .

The U.S. Fish and Wldlife Service supports the Draft

Deci sion to adopt inproved flow and tenperature criteria
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whi ch are needed to protect anadronous fish in the Lower
Yuba River. The U S. Fish and Wldlife Service conmends the
Board for recognizing the need for this protection.
However, since the closing of the hearing record in August
of 1992, new circunstances have ari sen which require higher
flows and i nproved tenperature conditions beyond those set
forth in the Draft Decision. Chief anmong these new
circunstances are the foll ow ng:

First of all, since the 1992 hearing, in Cctober of
1992 Congress enacted the Central Valley Project |Inprovenent
Act. Now the Central Valley Project |Inprovenent Act
requi res, among ot her things, the devel opnent and
i npl enentation of a programto double the natural production
of anadronous fish in the streans and rivers of the Central
Vall ey by the year 2002. This program has become known as
t he Anadronous Fi sh Restoration Program

Secondly, as the Board has | earned yesterday fromthe
testimony of Steven Ednondson fromthe National Marine
Fi shery Service, since the 1992 hearing, sonme species of
anadronous fish in the Yuba Ri ver have been listed as
t hr eat ened

In Iight of these new circunstances, the U S. Fish and
Wldlife Service urges the Board to inplenment higher flow
and i nproved tenperature conditions in the Lower Yuba River

beyond those set forth in the Draft Decision. At a minimm
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t he Board shoul d adopt the Draft Decision
At this time | will call the U S. Fish and Wldlife
Service's first witness, M. Cuinee.
---000---
DI RECT EXAM NATION OF U. S. FISH & WLDLI FE SERVI CE
BY MR CEE

H O BROM: M. Cuinee, you have taken the oath?

MR. GUINEE: Yes, | was here yesterday, M. Brown.

MR CGEE: M. Guinee, | want to direct your attention
to the Exhibit S-DO -1.

MR GUNEE: | have it in front of ne.

MR GEE: Wuld you take a look at it first. Wat is
that, DO-1? 1Is that a statenent of your qualifications?

MR, GU NEE: Yes, it is.

MR CGEE: Is it a true and correct copy of your
qualifications?

MR. GUI NEE: Yes, it is.

MR. CGEE: Could you tell the Board what your current
occupation is?

MR GQUINEE: Currently | ama fishery biologist, a
managenent fishery biologist working for the U S. Fish and
Wildlife Service.

MR. GEE: Could you summarize your qualifications.

MR. GQUINEE: |'ve worked as fisheries biologist for

Fish and Wildlife Service for nore than 20, focusing on

CAPI TOL REPORTERS (916) 923-5447
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instream fl ow studies and flows necessary for fish and
wildlife protection for the past 15 years, in Delta issues
for the past seven. And ny current responsibility is to
coordi nate the planning, the inplenentation of flowrelated
nmeasures for the Central Valley Project |nprovenment Act and
Anadr onbus Fi sh Restoration Program

MR. GEE: Did you prepare a witten statement of your
testimony for today's hearing?

MR GU NEE: Yes, | did.

MR CEE: | refer the Board and also the witness to
Exhibit S-DA-7

MR FRINK: That's correct.

MR GEE: Wat is S-DO-7, M. Cuinee?

MR GUINEE: It is a correct copy of ny testinony, to
briefly sunmarize three things that | wanted to tell the
Board t oday.

First, I will share relevant new information,
specifically regardi ng the Anadronous Fi sh Restoration
Program

Second, | believe that the Board' s Draft Decision flows
represent appreciable inprovenment, that the Board has
adequate information to adopt this decision i mediately.

And third, Fish and Wildlife Service urges the Board to
i mpl enent inproved flows in the Lower Yuba River consistent

wi th the Anadromous Fish Restoration Programlevel flows and
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what Fish and Ganme recommended in '92.

MR CGEE: M. @Quinee, in your brief summary you
mentioned that Fish and Wldlife Service recommends i nproved
flows?

MR FRINK: That's correct.

MR. CGEE: Are these inproved flows different fromthose
flows proposed by the Board in its Draft Decision?

MR. GUINEE: Yes. They are sonewhat different.

MR. CGEE: Can you explain? Are they higher or |ower?

MR. GUINEE: They are actually a little bit higher
The Board's Draft Decision, as | said, represents an
i mprovenent according to the existing level of flows and
anadronous fish restoration flows which are consistent with
Fish and Gane's flows from 1992 are another increnment of
i mprovenent .

MR CGEE: Wiy is the U S. Fish and Wildlife Service
recommendi ng t he hi gher flows?

MR GUINEE: | think it is inmportant for the Board to
consider that these inproved flows and tenperatures are
necessary to maintain the fishery population in the Lower
Yuba River in good condition, and they will also contribute
to neeting the goals of the Anadronmous Fish Restoration
Program which | identified nmeasures to restore or at | east
doubl e anadronous fish and giving the first priority to

nmeasures whi ch protect and restore natural channel riparian
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habi tat val ues.

MR. CGEE: Again, the AFRP is applicable systemi de for
CVvP?

MR. GUINEE: As you nentioned, the Central Valley
Project |Inmprovement Act was passed in October 1992 with this
goal of restoring anadronmous fish throughout the Central
Valley. A lot of the focus was on Central Valley Project
streans. And it also indicated that the restoration of
sal mon was inportant in all the Central Valley streans.

MR. GEE: \What is the basis of these higher flows which
the Fish and Wldlife Service recomends?

MR. GUI NEE: That would be the 1995 worki ng paper which

is one of ny exhibits | submitted to the Board.

MR CGEE: | want to direct the Board to Exhibit
S-DA -3
M. Quinee, | would ask you to describe what that is?

MR. GUI NEE: Basically, | guess the short form of
S-DO-3 is that after the Central Valley Project |nmprovenent
Act | aw was passed in '92, the Fish and Wldlife Service
est abl i shed what we call the core group and then technica
teans for all watersheds in the Central Valley conposed of
bi ol ogi sts from several different agencies as well as
consulting firns and even water districts in sone cases.

Through this process, identified flows needed for al

the Central Valley streans that would contribute to the
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restorati on of anadronpus fish in those streans.
MR CGEE: If you can review S-DAO-3 and tell ne that

that is a true and correct copy of the working paper

MR GUINEE: It is a true and correct copy of a portion

of the AFRP working paper. For the benefit of the parties

reviewi ng the information, we photocopi ed the section from

Volume 111, as well as Volune | that applied specifically to

the Yuba R ver.

MR CGEE: As a point of clarification, | did subnmt a
full copy to Board staff and notified all the parties if
they needed a full copy to notify me. And there has been
one party that requested a full copy and that was provided.

Now, was the Fish and Wldlife Service involved in
devel opi ng the 1995 AFRP?

MR. GUI NEE: Yes, we were in that process.

MR. GEE: Were you involved in that process?

MR GUINEE: Yes, | was. | was part of a technica
team as well as the core group.

MR. CGEE: The AFRP wor ki ng paper reconmends flows for
the Lower Yuba River; is that correct?

MR, GUI NEE: That's correct.

MR. GEE: Are these higher flows described in your
witten testinony?

MR. GUI NEE: Yes, they are, in Exhibit 7.

MR CGEE: Are you familiar with the fl ows recomended
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by the Departnent of Fish and Gane for the Lower Yuba
Ri ver?

MR GUINEE: Yes, | am |If you are referring to the
Fi sh and Gane 1991 report and what they recomrended in the
'92 hearing, | amfaniliar with those.

MR, GEE: Are these flows that are recomended in the
1995 worki ng paper, are they consistent with the flows
recomended by the Departnent of Fish and Gane?

MR. GUI NEE: Yes, they are consistent.

MR GEE: M. @Quinee, did you prepare illustrations
that sunmarize the fl ows recomended by the Draft Decision
and AFRP wor ki ng paper as well as current flows?

MR GU NEE: Yes, | did.

MR. GEE: Do you believe these will be helpful to the
Board understandi ng the differences between the two?

MR GU NEE: | do.

MR CGEE: Wy don't you go ahead.

MR. GUINEE: Before | put themup, | want to nmention
that Exhi bit Nunber 5, which we put together, was very
simlar to the Board's Figure 7 in its Draft Decision, on
Page 108 of its Draft Decision. So, when | tried to -- when
| asked staff to create that overhead, | call it a pretty
picture with colors and everything, they couldn't get those
overl apping lines to show up.

So what you are going to see is a little bit of a
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variation using the sane nunbers and how it is displayed.

MR. CGEE: Before you proceed, the Fish and Wldlife
Service provided two exhibits, S DO-5 and -6; is that
correct?

MR GU NEE: That's correct.

MR. CGEE: Are you saying that what you are going to be
showi ng today, the way it is shown is a little different
than those exhibits?

MR GU NEE: Right. The S-DAO-5 and -6, basically,
squared off the graph alnost |ike a histogramtype approach
where this is going to be nore of a |line graph

MR. CGEE: They are based on the sane nunbers.

MR, GU NEE: That's correct. The same nunbers were
used to generate both.

Okay. Do you want me to just pop through that?

MR CEE: Sure.

MR. GUI NEE: As you can see, that the orange |ine al ong
the bottomrepresents the DFG 1965 | evel flows, which are
di splayed in the box at the bottom That is why | added to
the Board's Figure 7 is that box so you can see the flows
ranging 400 in the fall, Cctober through Decenber, 245 cubic
feet per second, January through June, and 70 cubic feet per
second July through Septenber.

The next line is the blue line with the squares

representing the State Board's Draft Decision flows, 500
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cubic feet per second, COctober through March. April was a
split nonth. 1t shows up here as an average of 667.

It is actually 500 cubic feet per second for nobst of
April and then a thousand cubic feet per second for, |ike,
the last ten days. And then My, the nunbers cone together
at the top, 2000, and June 800 cubic feet per second. The
sumer flow, July to Septenber, 250 feet per second.

Then, thirdly, the AFRP, the Anadronobus Fish
Restoration Program flows again being consistent with Fish
and Wldlife Service and Fish and Ganme reconmended in 1992,
showi ng 700 cubic feet per second from Cctober to March; a
thousand cfs in April; 2000 in May; 1500 in June; and then
450 cfs during the sumer, July, August and Septenber.

MR. CGEE: You have another graph; is that correct?

MR GU NEE: Yes, | do.

One of the other things that | thought was i nportant
for the Board to see is that information provided to the
Board was the AFRP flows which on this graph are in pink
al ong the bottom sane nunbers as what you saw in the
previous one, on a different scale. It is presented as
conpared to the uninpaired flows. And you can see then as
you | ook at the uninpaired flows, Cctober through Septenber,
they range from 334 cfs on the low end in Septenber to 6,727
cfs in May. And just to give an indication of the relative

di fference between the AFRP flows and uni npaired flows.
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MR. CGEE: Thank you, M. Cuinee.

How do those inproved flows which were recommended in
the 1995 AFRP wor ki ng paper, how do those i nproved flows
contribute to the Anadronous Fi sh Restoration Progranf

MR. GUINEE: The way they contribute is these inproved
flows will provide inproved habitat, inproved spawning
habitat, in the fall for spawning, fall-run chinook sal non;
i nproved habitat in the winter for spawni ng steel head as
wel | as rearing chinook sal non; and then, the April, My,
June period providing inproved migration flows, flows needed
during the tinme that the sal nbn are novi ng downstream from
the river through the Delta into the ocean

MR. CGEE: In your testinmony you nade nention of
listings of threatened anadronous fish species in the Lower
Yuba River; is that correct?

MR, GUI NEE: That's correct.

MR CGEE: What is the basis of that information?

MR GUINEE: Well, essentially, as we heard from
Nati onal Marine Fisheries Service yesterday, the Service is
aware that two of the anadronpus fish species that were
listed in the Central Valley Project |Inprovenent Act and in
t he Anadronous Fi sh Restoration Program that is the
st eel head and the spring-run chinook sal mon, have now been
listed as threatened by the National Marine Fisheries

Service and the spring-run chinook salnon is also listed as
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state threatened species by the Departnent of Fish and
Gane.

MR. GEE: Do those new |istings bear upon the
recomendati on by the Fish and Wldlife Service?

MR. GUI NEE: Actually, it is inmportant for the Board to
know t hat these flow recomendati ons were devel oped before
the species were listed. So, we recognize the inportance of
restoring habitat for these species, but did not give them
speci al consideration that National Marine Fisheries Service
or Fish and Gane gives them now and which we think is
i nportant for the Board to al so give.

MR. GEE: Are there any other benefits provided by the
i mproved flows recommended by Fish and Wldlife Service in
its Anadronous Fi sh Restoration Program working paper?

MR. GUINEE: One other thing | wanted to say about the
listing of the species that | did indicate in ny testinony
as well, that | would urge the Board to consider Nationa
Marine Fisheries Service and Fish and Gane's recommendati ons
to protect spring-run chinook and steel head, particularly
since they are listed in the Yuba River and have been listed
as critical habitat for these species.

And then, in answer to the |ast question, M. Cee, it's
important | think for the Board to understand that the Yuba
Ri ver biologically and hydrologically are connected to the

Delta. The salnon and steel head in the Yuba and ot her
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Central Valley rivers mgrate through the Delta on the way
to the ocean, and then as adults, two and a half to four
years | ater, cone back through the Delta and back to those
rivers to spawn and lay their eggs.

So, consequently, the inproved flows that we're
recomending will benefit only the fishery resources in the
Yuba River, but | think will also benefit the Delta and
should be integrated in the Board's Phase VIII decision for
i npl enentation of the Bay-Delta Water Quality Control PIan.

MR. GEE: Thank you, M. Cuinee.

MR. GUI NEE: Thank you.

MR. GEE: You can stay there.

M. Fl emm ng.

Morni ng, M. Fl enm ng.

MR. FLEMM NG Mor ni ng.

MR. CGEE: Did you prepare a statenent of qualification
for today's hearing?

MR, FLEMM NG Yes, | did.

MR GEE: | want to refer the Board and the witness to
S-DA - 2.

MR. Flemmi ng, can you take a |ook at Exhibit S DA -2?

MR. FLEMM NG Yes.

MR. GEE: Do you recognize it?

MR. FLEMM NG  Yes, | do.

MR CGEE: What is it?
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MR. FLEMM NG Statement of my qualifications.

MR CGEE: Is it a true and correct copy of your
statenment of qualifications?

MR. FLEMM NG Yes, it is

MR. GEE: Could you tell the Board what your current

occupation is?

MR FLEMM NG | ama fishery biologist, and ny actua
title is Anadronous Fish -- excuse nme, Assistant Habitat
Restoration Coordinator. | ama fishery biologist and

work for the Anadronous Fish Restoration Programfor the
U S. Fish and WIdlife Service.

MR. GEE: Can you briefly summarize your
qual i fications.

MR. FLEMM NG  Sure. | have been a sal non bi ol ogi st
for six years since 1993 for U S. Fish and Wldlife Service.
And before that | was -- | worked with sal mon since 1990.

MR. GEE: Have you prepared a witten statement of your
testimony for today's hearing?

MR. FLEMM NG  Yes, | have

MR CEE: | want to refer the Board, as well as the
witness, to SSDO-8. Do you have that in front of you, M.
FI enmi ng?

MR. FLEMM NG Yes, | do

MR CGEE: If you can review and tell ne whether it is

true and correct copy of your testinobny?
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MR. FLEMM NG Yes, it is

MR GEE: Wuld you please briefly sunmarize your
testimony?

MR. FLEMM NG  Yes.

As in 1992, the U S Fish and Wldlife Service is
interested in protecting the aquatic resources of the Yuba
River. Since 1992 the U.S. Fish and Wldlife Service and
the Bureau of Reclanation have devel oped the Anadronous Fi sh
Restoration Programto make all reasonable efforts to double
anadromous fish natural production in the Central Valley
streans and rivers.

Qur program has gone through a public process as Roger
expl ai ned, and we have devel oped the draft -- Revised Draft
Restoration Plan, which lists actions and eval uations that
will contribute to the progranmis goal of doubling natural
production of anadronous fi shes.

And then the final part of my testinony, just briefly,
di scusses the work that we have done, the Anadronobus Fish
Rest orati on Program has done on the Yuba River

MR. GEE: Can you explain for the Board, briefly, what
t he Anadronpus Fish Restoration Programis.

MR. FLEMM NG Yes. The Anadronous Fish Restoration
Programis a subsection of the 1992 CVPI A | egislation, and
the section directs the Secretary of Interior to establish a

program and within three years to make all reasonabl e
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efforts to ensure that by the year 2002 natural production
of the anadromous fish in Central Valley rivers and streans
wi |l be sustainable on a long-termbasis at |levels not |ess
than twi ce the average |l evels attained during the period of
1967 to 1991. And the programis directed to give first
priority to neasures that protect and restore channel and
riparian habitat values through habitat restoration.

MR CGEE: Wuld this necessarily cover the anadronous
fish population in the Lower Yuba River?

MR FLEMM NG Yes, it woul d.

MR. GEE: You made nention of a revised draft
restoration plan. Did you provide that to the Board?

MR. FLEMM NG W provided pertinent sections to the
Board, yes.

MR CGEE: | want to direct the Board to Exhibit
S-DA - 4.

M. Fletming, is S DO-4 the relevant portions of the
Revi sed Draft Restoration Plan?

MR. FLEMM NG  Yes.

MR CGEE: Are you familiar with the contents of the
Revi sed Restoration Plan?

MR. FLEMM NG Yes, | am

MR. GEE: Can you describe what it is?

MR. FLEMM NG  The Revised Draft Restoration Plan is a

docunent that was produced to provide guidance to the
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Anadr onbus Fi sh Restoration Programand also to informthe
public of the direction that the Anadronpus Fish Restoration
Program was t aki ng.

MR, GEE: When was the Revised Draft Restoration Plan
pr epar ed?

MR FLEMM NG It was first put out in draft formin
Decenmber '95 and then went through an extensive public
conment period and was finally published in this formas a
revised draft in May of 1997.

MR GEE: Was a full copy of this Revised Draft
Restoration Plan provided to the Board?

MR FLEMM NG Yes, it was.

MR, GEE: Al of this has occurred since the 1992
heari ngs?

MR FLEMM NG Yes, it has.

MR. CGEE: Wiy was the Draft Restoration Plan devel oped?

MR. FLEMM NG To provi de gui dance for the Anadronous
Fi sh Restoration Program And it does that through listing
actions and eval uations that have occurred in it and wll
contribute to the doubling goal that the program has.

MR. CGEE: Are you aware of certain key issues that were
set forth in the notice of the hearing?

MR FLEMM NG Yes, | am

MR. CGEE: Does the Revised Draft Restoration Program

address the issues?
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MR FLEMM NG Yes, it does

MR. GEE: Can you explain to the Board how?

MR. FLEMM NG Yes. The key issues that are listed in
the notice, the first key issue was popul ation, factors that
i nfl uence population trends. And the Draft Restoration
Pl an, Revised Draft Restoration Plan, addresses that factor
in a couple of different ways.

The habitat | oss and degradati on and passage are two
i ssues that affect population trends. And the Anadronous
Fi sh Restoration Program has actions in the Revised Draft
Restoration Plan that address that. For instance, we have
an action to purchase stream bank easenents to inprove
sal moni d habitat by restoring flood plans and riparian
habitat, and we have structural actions that facilitate
passage.

One of the actions is to valuate passage and fix
passage at Daguerre Point Dam

Then the second key issue is instreamflow and water
tenperature. The AFRP has provided a flow schedul e as Roger
di scussed earlier. And also we have sonme evaluations in the
plan to evaluate the effectiveness of pulse flows to
facilitate successful juvenile outmgration, to evaluate the
enhancenent of water tenperature control via the shutter
device on New Bullards Bar via a shutter device, New

Bul  ards Bar, and al so the managenent of the cold water pool
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at New Bull ards Bar as an effective way of controlling water

tenperature in the |ower river.
And al so we have an action that is directed at

identifying and attenpting to inplenent action that wll

mai ntain mean daily water tenperatures for shad during the

time of April 1 through June 30

The third key issue that the Revised Draft Restoration

Pl an addresses is the diversion screening, diversion and
screening of fish |adders, et cetera. W have nmany
structural actions in the revised plan that address that
by i mproved screen efficiency, inproved by passing

ef ficiency, reducing passage problens and efforts |ike

t hat .

MR. CGEE: Thank you

Now, the Revised Draft Restoration Plan by its very
name has been finalized?

MR. FLEMM NG No, it hasn't.

MR. GEE: Can you expl ain why?

MR. FLEMM NG Yes. The Departnent of Interior has
made the decision to publish it as a draft because the
progranmmati c environnental inpact statenent has not been
conpl eted, and we can't make a final plan until that
statenent, the decision of record is made. The PEIS is

underway presently.

MR CEE: Has the Revised Draft Restoration Plan been
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i mpl enent ed?

MR FLEMM NG Yes, it has. Since about 1995 first
actions were being inplenented.

MR. CGEE: Have any actions, according to the Revised
Draft Restoration Plan, been initiated in the Lower Yuba
Ri ver?

MR. FLEMM NG Yes.

MR. CGEE: When were they initiated?

MR, FLEMM NG The first was initiated in 1996. It was
an eval uati on of passage at Daguerre Point Dam

MR. CGEE: These actions are described in your witten
testinmony; is that correct?

MR. FLEMM NG Yes, they are

MR CGEE: | just want to direct the Board to Paragraph
5 of his testinony. |If you wish the witness to go over
these points, he will.

H O BROMN:  Your call.

MR. GEE: Do you wi sh to describe these actions, M.
FI enmi ng?

MR. FLEMM NG  Sure. Make sure | get themall here.

Sunmary of the actions are, we have done a feasibility
and prelimnary engineering study on the Yuba Gol dfi el ds
Adult Fish Exclusion Barrier. W have been involved in the
Yuba River Steelhead Live History Study. W have done an

Upper Yuba River tenperature nodel. Been involved in the
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ext ensi on of the sal vage operations at Hal |l wood- Cordua fish
screens, and as | mentioned, we have done the Daguerra Poi nt
Dam feasibility and prelimnary engi neering study.

MR. GEE: Thank you

Al so, in your testinmony you made reference to the Yuba
Ri ver Technical Fisheries Wrkgroup; is that correct?

MR. FLEMM NG Yes, | did

MR. CGEE: What is the purpose of that Yuba R ver
Techni cal Fisheries Workgroup?

MR. FLEMM NG The goal of the Yuba River Fisheries
Techni cal working group is to enhance Yuba River resources
by restoring ecosystem processes and mi nim zing or
elimnating stressors associated with anadronous fish
habi tat throughout the watershed. And that is from
Engl ebright to the confl uence.

MR. CGEE: What entities are involved with this working
group?

MR. FLEMM NG  P&E, Yuba County Water Agency, Friends
of the River, Fish and Wldlife Service, California
Department of Fish and Game, South Yuba River Citizens
League, National Marine Fisheries Service, Cal/Fed. And
bel i eve that is everybody.

MR. GEE: And has the working group made any progress
towards the goal of restoring anadronous fish to the Yuba

R ver?
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MR. FLEMM NG W nade sone progress as a group.
Recently, as an exanple, we as a group subnitted a proposal
to Cal/Fed to put together an inplenentation plan for the
Lower Yuba River, and we did get funded. So we are noving,
as a group, towards putting together -- actually, the nane
of the whole project is -- or the goal of the project is to
devel op an inplementation plan for the Lower Yuba River
anadronous fish habitat restoration.

MR. CGEE: You nentioned you received funding from
Cal / Fed. Wen did the funding cone through?

MR FLEMM NG | don't know that it has cone through.
W were accepted as a project, and | don't believe the grou
has received any noney yet.

MR. CGEE: Thank you.

M. Quinee and M. Flemmi ng are avail able for
cross-exam nation as a panel .

H O BROM: Al right.

M. Ednondson.

MR, EDMONDSON: National Marine Fisheries Service has
no questi ons.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: Thank you, M. Brown. | have a few
guesti ons.

---000---

11
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CROSS- EXAM NATION OF U.S. FISH AND W LDLI FE SERVI CE
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH

MR BAIOCCHI: M. Guinee, M. Flenming, | wll ask
some questions and you can, you know, whoever wants to
conment or answer the questions, please do. Ckay.

Now, yesterday there was di scussion through
cross-exam nation, et cetera, on cold water and | want to
get into steel head.

It is my understanding that threatened Yuba River
steel head exist in the river year-round; is that true?

MR GU NEE: Yes, that is correct.

MR. BAIOCCHI: By existing in the river do we need
spawni ng habitat for steel head?

MR. GU NEE: Yes.

MR. BAIOCCHI: By existing in the river do we need
mari ne habitat for steel head?

MR GU NEE: Yes.

MR. BAIOCCHI: For existing in the river year-round do

we need resting habitat for steel head?

MR. GU NEE: Yes.

MR. BAIOCCHI: And do we need food produci ng habit at
the river for steel head?

MR. GU NEE: Yes. Fish need to eat.

MR. BAIOCCHI: Wuld you -- very sinple questions.
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with respect to cold water, do we need cold water for
st eel head?

MR, GUI NEE: That's correct.

MR. BAIOCCHI: Now, the |lifestages of steelhead, it is
nmy understanding that they don't enter a river, spawn and
then return to the ocean i mediately; is that true?

MR GU NEE: Yes, that is true.

MR BAIOCCHI: Is it true that they may remain in a
river systemfor one to two to three years?

MR. GUINEE: Yes. Steelhead tend to outmigrate over a
range time and age, so they may reside in the river up to
one or two years.

MR. BAI OCCHI: Thank you.

Do they return as an -- do adults nigrate downstreanf

MR. QU NEE: No. The juvenile steelhead would mgrate
downstream fromthe river through the Delta into the ocean

MR. BAIOCCHI: Wuld adult steel head that have spawned
and are living, would they mgrate to the ocean?

MR. GUI NEE: Adult steel head that survive the riggers
of spawni ng because oftentines steel head adults will die
after they spawn, not in every case |like sal non, but the
ones that do survive may then go back downstream That's
true.

MR. BAI OCCHI: Thank you.

Now t he food producing habitat for steel head, the nacr
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i nvertebrates, populations and habitat, do those popul ations
need cold water?

MR. GUI NEE: Yes, they do.

MR. BAI OCCHI: Thank you.

Now with respect to the spring-run, juveniles, based on
your review of literature, and you have been doing this for
a nunber of years -- 20 years?

MR, GUI NEE: That's correct.

MR. BAIOCCHI: Do spring-run juvenile fish -- and | am
going to use the terninology "juvenile fish," the word
"juvenile" -- do they have the potential of remaining in the
river systemfor a year or nore?

MR. GUINEE: Yes, the life history of spring-run
juveniles is different than fall-run. They nay go out
before, like, as smaller size snoblts, but they often do
reside for a year.

MR. BAIOCCHI: So, theoretically, what we have -- not
theoretically, what we have is we have steel head that the
Yuba Ri ver sustains, steel head year-round, and potentially,

I will use that word, we have spring-run fish that may be in
the systemfor a year?

MR GU NEE: That's correct.

MR. BAI OCCHI: Thank you.

And would it be also true that the spring-run juvenile

fish, again | amusing that term nology "juvenile," that
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remain in the river for a year or nore, need food produci ng
habitat? The insects, the bugs and all that?

MR. GUI NEE: Yes, they would be feeding.

MR. BAIOCCHI: Thank you very nuch.

Now, have you -- have any of you done any work on the
Sacranmento River winter-run, been involved in any issues at
all?

MR. FLEMM NG Yes.

MR. GUI NEE: And yes, for the Anadronous Fish
Restoration Program | have been involved in | ower rel eases
in the Sacramento River.

MR BAICCCHI : You are fanmiliar with the winter-run
endangered Sacranento River --

MR. GU NEE: Yes.

MR. BAIOCCHI: Now, would it be true to say that fish
screens, the screening diversions, on the Sacranento River
are very, very common?

MR. GU NEE: | am not sure what you nean by "conmon."

MR. BAIOCCHI: By common, there has been federal noney
avail able, et cetera, to screen outlet facilities and so a
| ot of the diversions are being screened?

MR. GUI NEE: Through the Central Valley Project
| mproverment Act there is a screening program

MR. FLEMM NG Larger screen.

MR. BAIOCCHI: So it is a no-brainer, with the funding
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avai | abl e screen diversions on any waterway where anadronopus
fish, particularly where there is threatened species; is
that correct?

MR, LILLY: I'mgoing to object. The question, is it a
no- brai ner, is vague and anbi guous.

H. O. BROAN:  Per haps.

MR BAIOCCCHI: Strike that no-brainer

H O BROMN: Rephrase, M. Baiocchi

MR. BAIOCCHI: Let's rephrase.

Wth funding avail abl e and cooperation by the water
user, screens can be -- fish screens can be inpl enent ed?

MR. FLEMM NG Yes.

MR. BAI OCCHI: Thank you.

How do either of you, both of you or individually, how
do you feel about adaptive managenent with respect to during
very dry or drought conditions with -- okay.

Wth respect to very dry, drought conditions and
respect to flows and water tenperatures used in an adaptive
nmanagenent approach.

MR. GEE: Can you clarify, approach to what?

MR. BAIOCCHI: Let's say there is only -- there is only
alimted supply of water. Wuldn't it be true in sone
cases that the Service will work with water users so the
water is used in a fashion that there is enough water to go

around for the fish and for the water users, like, in a
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drought condition?

MR. GUI NEE: | guess, you know, that gets to ny
experience with the adaptive nmanagenent as many different
peopl e have different understandi ngs or definitions of what
it is. In the Anadronmpbus Fish Restoration Programthe
Servi ce has approached adaptive managenent neani ng that the
Board or FERC or whatever entity that would provide inprove
flows or through the Anadronobus Fi sh Restoration Program we
may provide i nproved flows on CVP streans, and the adaptive
managenment woul d be to evaluate the inproved flows, nonitor
the response to the fish population and see if those
i mproved flows were, in fact, moving us in the direction of
neeting the fish popul ati on objectives and restoring of
t hose popul ations.

MR. BAI OCCHI: Thank you.

You were here in 1992, during the 1992 two Lower Yuba
Ri ver hearings, right, as | recall?

MR GU NEE: Yes, | was.

MR FLEMM NG | was not.

MR. BAIOCCHI: Roger, as | recall, the Fish and
Wldlife Service was -- one of their specific concerns was
water transfers and the affects to reduction of storage at
New Bul | ards Bar and the effects on the foll ow ng year
concerning spilling flows, et cetera, into the Yuba R ver

isn't that true?
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MR GUINEE: | recall that as well. | should clarify
for the Board, in 1992 | was actually a witness for the
Department of Fish and Gane and so -- but | do recall the
Fish and Wildlife Service as being concerned about that.

MR BAICCCH : |Is that still an issue with Fish and
Wldlife Service if there was ongoi ng water transfers
followi ng the Board's decision in this matter?

MR. GUINEE: Are you asking me a policy question or are
you asking ne a technical question?

MR. BAIOCCHI: | am asking a technical question, not
policy.

MR. GUINEE: As a biologist we woul d be concerned about
water transfers in the sense that they would be done on a
fish friendly schedule and that the inpacts on carryover
storage woul d be addressed sonehow so that they did not have
adverse effects on fish in the follow ng year or subsequent
years.

MR. BAIOCCHI: Are there other endangered and
t hreatened species in the Lower Yuba River aside fromthe
st eel head and spring-run sal non?

MR, GU NEE: Not that | can recall

MR FLEMM NG | believe there are. Fish? Are you
asking fish?

MR. BAIOCCHI: Aquatic.

MR FLEWMM NG Not that | know.
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MR. BAIOCCHI: What about red-|egged frogs? There
isn't any red-1egged frogs?

MR, FLEMM NG | believe there are. | have not been
involved in any of that. But in a docunent that | read --

MR BAIOCCHI: | will stay away fromthat. W can get
to that.

MR. GUINEE: W are fishery biologist. Frogs are
anphi bi ans.

MR. BAIOCCHI: Just trying to nmake a point.

M. Flemming, you indicated there is a Yuba River
techni cal working group; there is a nunber of entities? Do
you recall a neeting with Dr. Mke Fitzwater at any of those
meeti ngs?

MR. FLEMM NG No

MR. BAIOCCHI: It is ny understanding that M.
Fitzwater represents the California Sportfishing Protection
Al liance on that working group. So, when you addressed al
the people, all the organizations that were stakehol ders, et
cetera, that were on that group, it is nmy understanding,
anyway, that California Sportfishing Protection Alliance is
a nmenber of that group.

MR FLEMM NG | never net him

MR. BAIOCCHI: To the best of your know edge, is
California Sportfishing Protection Alliance a nenber of the

wor ki ng group?
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MR. FLEMM NG They' ve never attended, but that doesn'
nmean they're not able to attend.

MR. BAI OCCHI: Thank you.

Wth respect to S-DO-4, which is entitled Revised
Draft Restoration Plan for the Anadronous Fish, it goes to
Page 71 and it commences with Yuba River.

Now, under involved parties --

MR. FLEMM NG Yes.

MR. BAIOCCHI: Could you so state who the invol ved
parties are?

MR FLEMM NG It lists Yuba County Water Agency,
State Water Resources Control Board, California Departnent
of Fish and Gane, U.S. Fish and Wldlife Service, US.
Bureau of Reclamation for action Nunber 1.

MR. BAIOCCHI: But if you go through that involved
party list, when you go through your actions, isn't it true
just about all the parties are naned?

MR FLEMM NG Yes. There's a lot of -- | would just
state that these are just lists of people who -- the group
who prepared the Anadromous Fish Restoration Program
Thought woul d or could be involved. It should be a pretty
conprehensive list.

MR. BAIOCCHI: | amgoing to ask a question and either
Roger or Craig please answer it.

If the Board has a term and condition of the Draft
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Deci sion put in place, the Yuba River technical working
group, whereas they so ordered that the group continue to
work and that the group report back to the State Board, say,
every six nonths, twice a year, would you be opposed to
that? Wuld the Fish and Wldlife Service be opposed to
havi ng the Board bring in the Yuba R ver technical working
group?

MR. FLEMM NG No

MR. BAI OCCHI: Thank you.

H. O BROWN: Thank you, M. Baiocchi.

M. Sanders.

---000---
CROSS- EXAM NATION OF U.S. FI'SH AND W LDLI FE SERVI CE
BY SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR SANDERS

MR. SANDERS: Morni ng.

MR. FLEMM NG Good nor ni ng

MR. SANDERS: | just have a few questions starting with
t he wor ki ng paper on restoration needs, S-DJ -3, that was
drafted. Let's just get this straight.

Was that, the restoration needs for the Yuba River
were they arrived at through the core group or through a
techni cal teanf

MR. GUINEE: The process was that the technical teans

nmet, developed a list of actions and then forwarded those to
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the core group, who essentially reviewed the actions from
all the technical teans.

MR. SANDERS: Was there a specific technical teamfor
say, the Yuba River or was it a little bit broader? How did
t hat work?

MR GUNEE: It was a little bit broader. | think we
refer to it as the Lower Sacramento Tributaries, so it
i ncluded the Yuba and Anmerican Rivers. As | recall

MR. SANDERS: The core group cane up with the fl ow
recommendati ons or the technical teamcanme up with the flow
recomendati ons, passed themon to the core group and the
core group ultimately put out the working papers.

I's that how it worked?

MR. GUINEE: That is correct. Although | would say the
Fish and Wldlife Service staff did the primary work of
putting the, | shouldn't say pen to paper, but typed out the
actual document and then the core group reviewed it and
after several revisions the Fish and WIldlife Service
published it in May of 1995.

MR. SANDERS: Who besi des yourself was on the core
group?

MR. GUI NEE: The agencies representatives include
Nati onal Marine Fisheries Service, Departnent of Fish and
Gane, Bureau of Reclanation, Fish and WIldlife Service,

Department of Water Resources. | have to go back and | ook
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at a docunent. | think it lists who they are. That's
generally the resource agencies who were part of the core
group.

MR. SANDERS: State and federal resource agencies?

MR GU NEE: That's correct.

MR. SANDERS: What about representatives of interest
groups or water user groups, they weren't in the core
group?

MR. GUI NEE: They were not part of the core group. The
st akehol der process was an integral part of the devel oprment
of the working paper, but was done separately in terns of
public neetings where not all stakehol ders but all of the
public were invited to cone, give the core group feedback on
t he devel opnent of the working paper

MR. SANDERS: Now, for the technical team you were a
menber of the technical teamas well, that we just talked
about, for the |ower Sacranento River --

MR, GU NEE: Tributaries, that is correct.

MR, SANDERS: Who el se was on that technical teamwith
you?

MR. GUI NEE: The technical team again, included
representatives fromCalifornia Departnent of Fish and Gane.
Department of Water Resources, Bureau of Reclanation and a
coupl e of consultants from Beak Consultants.

MR. SANDERS: Do you recall who those consultants were?
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MR. GUI NEE: M recollection was Paul Bratovich and
M ke Bryan.

MR. SANDERS: Those are the same consultants that the
Yuba County Water Agency has hired for this proceedi ng?

MR. GUI NEE: That is ny understanding, yeah.

MR. SANDERS: You testified that the technical team
made recomendations as to flows?

MR. GUINEE: That's correct. Based on the existing
literature available to them and the know edge of the
partici pants, they devel oped the fl ow recomrendati ons that
were forwarded to the core group.

MR. SANDERS: Do you recall anyone dissenting from
t hose recommendati ons when they were nmade?

MR. GUI NEE: The process was an attenpt to be a
consensus process, as biologist |ooking at what was needed
to inprove habitat for the anadronous fish. And in terns o
the Yuba River reconmendation, | don't remenber any
di ssenti ng opi ni ons.

MR. SANDERS: And you testified that the technical
teans recomendati ons, which are ultimately the AFRP fl ow
recomendations, are different fromthose being recomrended
in the Draft Decision; is that correct?

MR, LILLY: | amgoing to object. That msstates the
prior testinony. Wat M. CQuinee said was the core group

made the final AFRP recommendati ons, not the technical
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group. The question said just the technical became the
final AFRP recommendations. That nisstates M. Cuinee's
prior testinony.

MR. SANDERS: | stand corrected.

H O BROMN: Thank you, M. Lilly.

Pl ease restate the question, M. Sanders.

MR. SANDERS: Did the technical group reconmend those
to the core group?

MR. GUI NEE: Yes, they did.

MR. SANDERS: For the Yuba River?

MR. GU NEE: Yes.

MR. SANDERS: Did those flows substantially change from
-- when the core group finally published the working paper
were the flows reconmmended by the technical team changed?

MR GUINEE: No, | don't think the core made any
nodi fications to the Yuba River flow recommendation

MR. SANDERS: And the flows you testified are
consistent with the Draft Order but sonewhat different?

MR, GUNEE: As | showed on the board, the flows
recomended in the working paper for sal non and steel head,
specifically, were a little bit higher than the Board's
Draft Decision flows.

MR. SANDERS: |If | recall your overhead for the nonths
of -- it was sunmer nonths -- July, August, Septenber, the

AFRP flows are 450 cfs; is that correct?

CAPI TOL REPORTERS (916) 923-5447 277



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR QU NEE: That's correct.

MR. SANDERS: The flows -- the Draft Order fl ows were

MR, GUINEE: Would it be helpful if I --

MR. SANDERS: | think that would help both of us.

We are | ooking at the nonths July, August, Septenber
for now July, August, Septenber.

MR. GU NEE: Ckay.

MR, SANDERS: The Draft Order is 250 cfs; is that
correct?

MR, GUI NEE: That's correct.

MR. SANDERS: The AFRP recommends 450 cfs?

MR, GUI NEE: That's correct.

MR. SANDERS: Now, again, this is -- to the best of
your recollection of the technical team neetings, did M.
Bratovich or M. Bryan object to that 450 cfs reconmendati on?

MR GUINEE: No. | don't recall any objections.

MR. SANDERS: They didn't say 250 cfs?

MR. QU NEE: In the process of those neetings there was
a lot of discussion back and forth anmong the biol ogi st about
what the flows should be in terms of a reconmendation. But
to answer the question, you know, it did end up pretty much
on a consensus on the Yuba R ver for these flows.

MR. SANDERS: Everybody agreed to recommend 450 cfs for

July, August, Septenber?
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MR. GUINEE: Yes. To the best of ny nenory, that's

correct.
MR. SANDERS: There was no -- was there an opportunity
to dissent if a nember of your group didn't agree?

MR GUI NEE: Yes, there was.

SANDERS: And there was no dissent?

MR
MR GUl NEE: Not in this instance that | can recall
MR

SANDERS: I want to nove on to S-DA-4. Just one

or two questions on that one. |'mlooking at Page 71

First actio

Suppl emrent water flows or supplement flows

n:

with water acquired fromw lling sellers

consi stent with applicable guidelines or

negoti ate agreenents to inmprove conditions

for all life history stages of chinook sal non

a

nd steel head. (Readi ng.)

That is listed there as priority of high

Wiy is

MR GUI NEE:

fish, as yo
general ly i
habi tat for

priority.

that high priority?

u go through this document, you see that flows

In terns of the flows needed to restore

nproved -- inproved flows generally inprove

sal non and steelhead. So it beconmes a high

MR. SANDERS: Under this thing that says tools,

3406(b) (3) ?
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MR. GUINEE: That refers to the water acquisition
program pursuant to the Central Valley Project |nmprovenent
Act .

MR. SANDERS: If I'mgetting that straight, there is
noney available to do that? |Is that what that neans?

MR. QU NEE: That's -- the | aw provided funds for water
acquisition for anadronous fish restoration

MR. SANDERS: Potentially there are federal funds
avai | abl e to conpensate Yuba County Water Agency, for
i nstance, for increased flows on the Yuba River?

MR. GUI NEE: Potentially, and, in fact, through that
program there have been water acquisitions fromthe Yuba in
t he past.

MR. SANDERS: Now | am going down to the next page,
Number 5:

| mprove efficiency of screening devices at
Hal  wood, Cordua and Brophy- South Yuba and
construct screens at Browns Val |l ey water

di version and ot her unscreened diversions.
(Readi ng.)

That gets a mediumpriority. Wy is that |ower

priority?
MR FLEMM NG Just -- it's still -- the priority
systemis kind of a relative -- just a tool that they use to

rank actions within each water shed.

CAPI TOL REPORTERS (916) 923-5447 280



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

For instance, getting flow for the fish was a high
priority conmpared to inmproving screening on the Yuba River.
So it is a Yuba River specific categorization

MR GUINEE: To add to Craig's answer, the priority
system was basically a high, nmedium |ow rather than debate
or conme up with sone sort of nunerical which would have
taken a long time. It was in ternms of getting a consensus
on the priority system the high, nedium the low, it was a
way we coul d get consensus.

MR. SANDERS: Just to go back for a minute. This is
the draft restoration plan. Was this published in the sane
way with technical teanms and a core group or was that a
di fferent process?

MR. FLEMM NG No. The working paper produced all of
the recommendati ons and didn't regard reasonabl eness
i mpl enenting those actions as sonething to be considered at
that time. And after that paper cane out, they went into
the public process and reasonabl eness was applied. Then
they went through many public neetings and reiterations and
the Draft Restoration Plan was actually produced after going
through all those comments and stuff. And it was pretty
strictly by the AFRP prograns.

MR. GUI NEE: Another way of saying that is the revised
draft plan is a subset of what was identified in the working

paper as needed for the restoration of anadronmous fish.
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MR, SANDERS: So the AFRP in their Draft Restoration
Pl an considers flows to be of higher priority than inproving
the fish screens?

MR GUINEE: | would say that is correct.

MR. SANDERS: Just one nmore -- couple nore quick
guesti ons about Sacranmento River wi nter-run chinook sal non
that M. Baiocchi mentioned.

The winter-run sal non are designated as endangered; is
that correct?

MR. FLEMM NG Yes.

MR, SANDERS: |Is that -- | notice there is some kind of
confusion in term nology. Wen we talk about spring-run and
the steel head, the run is called the Central Valley run
But when we tal k about winter-run chinook it is called the
Sacranento River run

I's there sone reason for the difference in
t er m nol ogy?

MR. GU NEE: M understanding is that the winter-run
chi nook sal mon, which are present in the Sacranento R ver
and ny recollection is that National Marine Fisheries
Service designated Sacramento River as critical habitat that
they are -- they weren't historically found in any ot her
Central Valley streans except maybe Battle Creek, where the
spring-run chinook salnon are found in other streans. As

you heard yesterday, Yuba River, MIIl Creek, Deer Creek

CAPI TOL REPORTERS (916) 923-5447 282



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yuba River.

MR. SANDERS: Historically, the Yuba River didn't have
a winter-run, is that what you are sayi ng?

MR. GUINEE: That's correct. Not -- to the best of ny
know edge, there were never any winter-run found in the Yuba
Ri ver.

MR. SANDERS: Thank you very nuch.

H O BROMN: Thank you, M. Sanders.

M. Cook.

---00- - -
CROSS- EXAM NATI ON OF U.S. FI SH AND W LDLI FE SERVI CE
BY MR COXK

MR. COOK: Good norning, gentlenen.

MR. FLEMM NG  Good nor ni ng.

MR. GUI NEE: Mbrning.

MR COOK: | would Iike to ask a few questions about
physi cal conditions of the Lower Yuba River.

Are you gentlenen famliar with the river and the area
called the Gol dfields?

MR. FLEMM NG Yes.

MR. GUINEE: Yes, in general.

MR COOK: Now, isn't it true that the Col dfields
consi st of substantial, let me say, piles or walls of
cobbl est ones?

MR. FLEMM NG Yes.
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MR COOK: Isn't it true that the Yuba River water
percol ates through these walls or piles?

MR. FLEMM NG Yes.

MR COOK: And isn't it true that the water percolating
through the piles or walls creates substantial flows of
water within the CGol dfields thensel ves, seni-adjacent to the
river?

MR. FLEMM NG Yeah. Could you clarify "substantial"?

MR COOK: Well, | amnot sure about cubic feet per
second-type of question. Maybe you might be able to tell ne
t hat .

MR. FLEMM NG Does it produce -- does the Yuba R ver
wat er nmovi ng through the CGol dfi el ds produce an outfl ow of
water? Yes. | couldn't say how rmuch at all.

MR. COOK: Is there any direct surface connection from
the main stemof the Yuba to the water that flows in the
Gol dfi el ds?

MR. FLEMM NG Yes. Through the --

MR, COOK: What connection would that be?

MR FLEMM NG The outfall.

MR, COOK: What about the inflow?

MR. FLEMM NG  Direct connection via the gabion weir,
if that is what you are asking for.

MR, COOK: Pardon ne?

MR FLEWMM NG Direct access in the Yuba CGol dfi el ds
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frommy understanding is basically only through the outfall.
MR. COOK: Let's say above the South Canal. There is

water flowing in that area, is there not, in the Goldfields?

MR MNASIAN. | amgoing to object. The question is
uncl ear.
May | make a suggestion? | think a solution would be

for M. Cook to tell us all what he means when he uses the
term"South Canal." He nmay be referring to a place where
wat er cones back into the Yuba River or he may be referring
to what we call the Brophy-South Yuba takeout, which is
about three miles to the south.

H. O BROWN: Thank you, M. M nasian.

| agree, M. Cook. | amhaving difficulty follow ng
nyself. |Is there a map?

MR COOK: | have an overhead. | am not sure these
gentl ermen --

H O BROM: Let's try it and see what it |ooks Iike.
It nmay hel p.

Is it part of your exhibits?

MR. COOK: This was Exhibit Qin the prior hearing.

| think it was presented by us.

Now, on this exhibit can you tell -- is it correct that
the Yuba River generally travels in that direction?

MR. FLEMM NG  Yes.

MR COOX: That would be to the left of this overhead.
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And then can you see the area pointed out as Daguerra Poi nt
Dam which is right here?

MR. GU NEE: Yes.

MR. COOK: And then can you see this area here which
woul d be the outflow fromthe reservoir of the Daguerra
Poi nt Danf®?

MR. FLEMM NG You nean that is the -- | don't
under stand your questi on.

MR. FRINK: M. Cook, could you describe on the nmap
when you say "this area."” |If you could describe it relative
to the river or give sone other description so that in
readi ng the transcript we would be able to follow.

MR COOK: Very well.

Actual ly, as Daguerra Point Damit does, in fact, back
up water, does it not? It creates somewhat of a reservoir?

MR. FLEMM NG Yes.

MR. COOK: There is a pond adjacent or part of this
reservoir, is there not?

MR. FLEMM NG Behind the dan®

MR COOK: Yes, behind the dam

MR. FLEMM NG Yes.

MR COOK: At that pond there is outflow of water which
contains a gabion screen. In other words, a gabion screen
prevents fish fromgoing into this canal ?

MR. FLEMM NG Yes.
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MR, COOK: And this canal, would that be the
approxi mate location? This runs fromthe Daguerra Point Dam
area off to the right on this overhead or which I believe
woul d be south. This drawing in there appears to be, is it
not, a canal where irrigation water is taken fromthe river
and delivered to the south?

MR. FLEMM NG Yes, it appears to be. And to clarify
the statenent | just made, you said that water flows through
t he gabi on and you said that it stops fish from goi ng
t hrough the gabion. | didn't nean to verify that.

MR COOK: Very well.

MR. FLEMM NG Fish don't go through the gabion.

MR. COOK: That is the purpose of the gabion, whether
it works is another question?

MR. FLEMM NG  Yes. Thank you.

MR. COOK: Now, toward the top of this overhead off to
the south fromthe Yuba R ver which is sonewhat to the left
of this map, there are water flows above this canal -- or,
first, if | can withdraw that. | m ght ask:

When | refer to this as the South Canal, does that ring
a bell with you?

MR. FLEMM NG | n general.

MR. COOK: In general?

MR. FLEMM NG  Yes.

MR COOK: Are you fanmiliar with the Brophy-Hal | wood
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Canal ?

MR. FLEMM NG Yes, South Yuba- Brophy?

MR, COOK: Yes. Wuld that be a better termthan the
Sout h Canal ?

MR. FLEMM NG Yes.

MR. COOK: In any event the canal -- above this Brophy
Canal, the one we just tal ked about, the Gol dfields extend a
substantial distance to the, | guess it would be to the,
east or the north -- to the east --

MR GUINEE: M. Cook, it may be helpful if | point
out. The Fish and WIldlife Service did an evaluation on the

ol df i el ds, and the presence of adult salnobn got in there

and spawned and juvenile salnon as well. And that report is
in the Board's record. It was provided by the Fish and
Wldlife Service at the '92 hearing. | was not the

bi ol ogi st that worked on that, so | don't have the |evel of
detail you are asking about. | don't have that
under st andi ng.

Wthin that report, refer the Board to that, sone of
this informati on may be avail abl e.

MR. COOK: The basic conclusions fromthe report were
to the effect that salnon did, in fact, spawn in the Yuba
CGol dfields; is that correct?

MR. GUINEE: That is ny recollection, although

poi nted out the spawni ng habitat was very poor.
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MR COOK: Didit point out that there was substanti al
predati on and high tenperature of water in the area where
there was spawning in the Gol dfields?

MR. GU NEE: That is ny recollection. | didn't cone
prepared to testify on the contents of the report, but that
is my recollection fromreviewing it again before this
heari ng.

MR COOK: Now, if | may point again to another channel
whi ch heads downstream and reenters the Yuba River a nile or
so bel ow t he Daguerra Point Dam

Are you famliar with that channel ?

MR. FLEMM NG Yes.

MR. COOK: That channel is used, is it not, for purpose
of maintaining the flow levels within this Brophy Canal, up
her e?

MR, FLEMM NG | amnot sure | understand the
hydraulics of that well.

MR COOK: | will withdraw that.

The channel itself does have perhaps a hundred cfs of
water flowi ng through it fromthe South Canal; is that
correct, or fromthe Brophy Canal ?

MR FLEMM NG | couldn't verify the amount. | know
there is water flowi ng out of that, and sonetinmes it can be
substantial. It is considerably nore than a hundred cfs.

MR COOX: And in that canal or channel, let's call it
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t he diversion channel, the diversion channel flows back into

the Yuba River?

MR. FLEMM NG Yes, it does

MR COOK: It flows into the Yuba River below the
Daguerra Poi nt Danf

MR. FLEMM NG Yes.

MR. COOK: Do you know or have you studi ed whet her or
not there is any turbidity in water reentering that river?

MR. FLEMM NG  No.

MR. COOK: What about tenperature?

MR CGEE: M. Brown, | need to object at this point.
M. Cook, although | appreciate his questions, they are
reaching the level of detail which | feel ny wtnesses

cannot answer without a certain level of reliability.

H O BROM: Al right. | will instruct the witness to

answer the question if you know the answer. |f you don't
know t he answer, then it is purely all right to say you
don't know.

MR. CGEE: Thank you

MR GU NEE: | did not do that evaluation that |
referred to. Fish and Wldlife Service did it back in '89

or '90, and that report is in the Board' s record.

MR COOK: Let me ask it this way, then: In the course

of your studies for steel head and salnmon in the Yuba River

are you considering tenperature flows of water coming into
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the main stemof the Yuba River fromthe Yuba Gol dfiel ds?

MR. GUI NEE: \When the Anadronous Fi sh Restoration
Program recommended flows in the Yuba, it was the intent of
al so providing cold water tenperature for those anadronopus
fish in the Yuba R ver.

I amnot sure | followed your question as to how it
related to CGol dfields.

MR. COOK: There is a reentry of water into the nmain
stem of the Yuba River. You are famliar with that?

MR. GQUINEE: Are you referring to the outfall from
CGol df i el ds back to the river?

MR, COOK: Yes.

MR GUINEE: Right. And in that report it recomended
that that outfall -- a barrier be constructed to prevent the
salnmon fromgetting into the CGol dfields.

Craig may know a little bit nore about that.

MR. FLEMM NG  To specifically address your question, |
don't believe there is -- the U'S. Fish and WIdlife Service
doesn't have any information about increased tenperatures of
t he Yuba Col dfi el ds outfl ow.

MR. COOK: Do you plan on studying that issue?

MR FLEMM NG | don't.

MR COOK: Are you fanmiliar with the location of the
Marysvil | e gauge?

MR. FLEMM NG | n general.
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MR COOK: Are you fanmiliar with the fact there is no

gauge to neasure water flow at the Daguerra Po

MR. FLEMM NG  Yes.

MR. COOK: Are you familiar with the fact that as part

of the Departnment of Fish and Gane's agreemnent
across that dam shoul d be neasured at the dan®
MR. FLEMM NG  No
MR COOK: Are you famliar also with the
bel ow the Marysville gauge there are at |east
diversions of water? Are you familiar with th
MR. FLEMM NG No
MR. COOK: Have you considered any ot her
bel ow t he Daguerra Point Damin your studies a

and st eel head?

i nt Danf

t he wat er
fact that
ni ne
at ?

di ver si ons

s to sal nobn

MR. GUI NEE: \What do you nmean by "considered"? O her
di versi ons?
MR COOK: Well, | amnot sure if you are familiar with

any diversions bel ow Daguerra Point Dam |f not, you

probably haven't considered it.

MR. GQUINEE: | guess the Fish and Wldlife Service

t hrough the Anadronous Fi sh Screeni ng Program

has been

| ooking at all the diversions in the Central Valley streans,

primarily focusing on the unscreened ones and screens that

need to be upgraded. But | amnot here to testify what the

Anadr onmous Fi sh Screen Program has been doi ng.
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ot her witnesses that can better answer those questions.

MR COOK: M. Flenmmng, do you have anything to add to
t hat ?

MR, FLEMM NG As a menber of the AFRP, the fact that |
am not aware of themright now and there isn't an action
listed on this, does not nean that that would not be
somet hing we would continue to look to in the future, to
continue to restore habitat and reduce inmpacts to sal non and
st eel head.

Does that answer your question?

MR, COOK: | think so.

Thank you.

That is all the questions | have.

H O BROMN: Conpl ete your cross, M. Cook?

MR. COOK: Yes.

H O BROM: Wat we will do is take a 12-minute
recess. Again, | will allow you to bring drinks in the
room Just nmake sure they have a lid on them W will take
a 12-minute recess.

(Break taken.)

H O BROM: Back on the record.

M. Lilly.

MR MNASIAN. M. Chairnan, | have asked M. Lilly if
| could move forward. | have to |eave at the earliest

possible time. M. Lilly has agreed if that is acceptable
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to the Chair.
H O BROMN: Yes, of course. Please
---000---
CROSS- EXAM NATION OF U.S. FI'SH AND W LDLI FE SERVI CE
BY CORDUA | RRI GATI ON DI STRI CT & SOUTH YUBA WATER DI STRI CT
BY MR M NASI AN

MR. M NASIAN:  CGentl enen, on behalf of South Yuba Water
District and Cordua Irrigation District, | ask you a series
of questions relating to your application of the Endangered
Species Act to this circunstance.

M. Quinee, as | understand it you are recomendi ng
that the 1991 recommended fl ows under the Departnent of Fish
and Gane's restoration proposal and water managenent
proposal be adopted by the Board in regard to the Yuba
River; is that correct?

MR. GUI NEE: Essentially what | recomended is that the
flows found in the 1995 AFRP docunent be inpl emented and
they are consistent with the 1991 fl ows recommended by Fish
and Gane.

MR. M NASIAN:  You are al so reconmendi ng the Board
adopt the tenperature requirenents as proposed in the
Department of Fish and Gane 1991 plan? O are you
recomendi ng the tenperature proposals nade by Steven
Ednmondson yest erday?

MR. GUINEE: M testinony addressed the 1991 plan, and
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| had not had the opportunity to review those fl ows when
prepared this testinony.

MR. M NASI AN:  Adnministering the Endangered Speci es
Act, the United States Fish and Wldlife Service is
basi cal ly
-- excuse ne.

H O BROM: M. Cee

MR GEE: M. Mnasian, if | amcorrect, the Nationa
Marine Fisheries Service is the rel evant agency when maki ng
det erm nati ons under the Endangered Species Act. | do not
beli eve my witnesses are conpetent to make any assessnents
on the ESA

H O BROMN: Thank you.

MR MNASIAN. | think nmy question will go to exactly
t hat point.

In adm ni stering the Endangered Species Act, al
federal agencies are supposed to consult and cooperate and
i npl enent the ternms; aren't they?

MR, GU NEE: As Fish and WIldlife Service is not
admi ni stering the Endangered Species Act for anadronobus
fish. That is the responsibility of the National Marine
Fi sheri es Servi ce.

MR. M NASIAN: The United States Fish and Wldlife
Service is required to adnminister the programin regard to

nonanadr omous fish, nonanadronpus species, is it not?
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MR. GUINEE: That is ny understanding, but | am not
t he endangered speci es branch of our office. | don't do

that adm ni stration.

MR. M NASIAN. Waterfowl , some waterfow that migrate

t hrough Yuba County are on the threatened and endangered
species list, are they not?

MR. GUI NEE: Could you repeat the question?

MR. M NASIAN: Yes. That is certain waterfow that
m grate through Yuba County are on the threatened and
endangered species list?

H O BROM: M. Cee

MR CGEE: M. @uinee and M. Flenming are fishery
bi ol ogi st and --

H O BROWN:. Can you hear M. Cee in the back?

You may be seated if that is nore confortable, M.

MR CGEE: M. @uinee and M. Flenming are fishery

bi ol ogi sts. They are not conpetent to speak on waterfow .

Correct nme if | am wong.

MR MNASIAN: It would be quite sufficient if they
don't know to sinply indicate they don't know.

H O BROMN: That is ny instructions.

MR. GU NEE: Yeah, | have not reviewed the |ist of
waterfow in California.

MR MNASIAN: Are you aware if, in fact, the flow
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requi renents that you're recomrendi ng are adopted by the
Board, that there will be substantially less irrigation and
flooding of waterfow habitat, at least in the area north
and to a degree in the area south of the Yuba --

MR. SANDERS: | have to object.

H O BROM:. M. Sanders.

MR. SANDERS: These guys are fishery biologists. They
just testified that they don't have any expertise in the
Endangered Species Act enforcenent. They really are not
conpetent to testify on these questions.

H O BROMN: Thank you, M. Sanders.

Again, | will renmind all of you, on cross-exani nation
we are very liberal in what you ask. | wll instruct the
wi tnesses, if you don't know, just sinply say you don't
know.

M. Mnasian, you may ask whatever question you want
wi thin reason.

MR. M NASI AN:  Thank you, M. Board Menber.

MR. GUI NEE: Could you repeat the question, please?

MR. M NASI AN:  Roger, basically, the flows reconmended
by US. Fish and Wlidlife Service through your testinony and
Craig's testinmony today would result in a substantial anount
of water being consuned for instream needs as opposed to
bei ng available for creating waterfow habitat in the areas

north of the Yuba R ver and south of the Yuba R ver.
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Are you aware of that?

MR. GUINEE: | haven't done that anal ysis.

MR. M NASI AN  The Board doesn't have an EIR and it
doesn't have an EIS to exanine inplications for waterfow
conpared to fish of the flow regi ne which is being
recomended. Could you recomrend to them how to obtain that
information to bal ance those two needs?

MR. GUINEE: | haven't done that anal ysis.

MR. M NASIAN. Do you know i f anybody has done that
anal ysi s?

MR. GUINEE: Not to my know edge.

MR. M NASIAN: So the AFRP draft, basically, was not
acconpani ed by an EI'S or any programmatic docunent to try to
wei gh those facts; is that correct?

MR. FLEMM NG There is a programmati c EI S underway
right now for the Revised Draft Restoration Plan

MR MNASIAN. WII that, in fact, take the work of
people |like Joe Fleskes of the U S. Fish and Wldlife
Servi ce who studied the waterfow uses in the area north of
the Yuba River? Wuld it take that information and give a

bal ance to it for the Board?

MR. GQUINEE: | haven't reviewed that programmatic El S
to that level of detail. | primarily reviewed the fishery
portion.

MR. M NASIAN:  Just as a biologist trained to preserve
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to understand species, would it be an inportant thing to
bal ance the inpacts of water being utilized for instream
pur poses versus water being utilized for waterfow habitat
pur poses?

MR. GUI NEE: GCenerally, as biologist we don't like to
see tradeoffs of fish water for waterfow water or even vice
versa. | think that's -- you know, the Board will find a
way to bal ance the needs.

MR. M NASI AN:  Roger, you sat through this hearing in
1992 and you sat through this part of it in 1994, other than
the Cordua Irrigation District bringing in Dr. Fritz Reid
and M ckey Heitneyer, has anybody put on any evidence to
bal ance waterfowl and use of water for instream purposes?

I am not asking about the value of it. | amjust asking
whet her or not he's seen any evidence, anything that the
Board may use.

MR CGEE: M. Brown, nmay | speak?

H O BROM: Excuse nme, M. Cee, | was witing.

By all nmeans.

MR CGEE: | object. | think the question is asking M.
Gui nee to wei gh evidence that has been proposed to the
Board. That is not his role in these proceedings.

H O BROM: | understood that he was asking for
opi ni on.

Is that correct?
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MR. M NASIAN: Yes. And actually recollection

H. O BROAN: Do you have an opinion fromyour expertise
know edge within the area? | would like to hear it.

MR GUINEE: | amhere as a fishery biol ogist
recomendi ng that the Board require approved flows in the
Lower Yuba River for the benefit of anadronous fish. In ny
opinion I would encourage the Board to | ook and bal ance
t hose needs throughout the systemas it generally does when
it makes these decisions. And | thought the Board's Draft
Deci sion did a good job of balancing that.

MR. M NASIAN. Now, M. Guinee, if | asked you a series
of questions of what the affect would be upon the waterfow
of inplenenting the AFRP recommended flows in the 1991 Fish
and Gane recommended flows and took you to the year '76-77
drought, which we tal ked about extensively in regard to the
nodel, is it still your opinion that the Board proposed
decision or the AFRP flows are the best thing for the
aquati c species that you were tal ki ng about today; that is,
t he anadromous fish?

MR. GU NEE: Yes.

MR. M NASIAN. So how do you -- tell us how you square
everything having the river dry, water unavail able for
either waterfow habitat or for anadromous fish Cctober,
Novenber, Decenber, January, February and a part of Mrch of

1996-'7 with your opinion?
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MR, CUNNI NGHAM M. Brown.

H O BROAN: M. Cunningham

MR. CUNNI NGHAM | appreciate the fact you are letting
M. Mnasian pursue a variety of questions in
cross-exam nation. | don't think M. M nasian's present
guestion properly states, correctly states the evidence
before this Board. There is no evidence that in 1976 and
1977 such a hypothetical occurred or would have occurred.
No evi dence has currently been presented to this Board what
actual flows were diverted by various districts during that
peri od of tine.

What you have received so far is only a hypothetical
nodel i ng study based upon potential diversions during that
tinme, not what actually occurred.

So the question, again, misstates what is actually in
evi dence before this Board.

H O BROMN: Thank you, M. Cunni ngham

MR CGEE: | will join in that objection.

H O BROW: | was wondering how you got there, M.

M nasi an. Perhaps you can rephrase the question.

MR. M NASI AN:  Perhaps | can.

You sat through the testinony yesterday of Dr. Arora,
did you not, M. Guinee?

MR GUNEE: Yes. | listened to him

MR. M NASIAN: As a fishery biologist, water operation
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nodel s are an inportant tool in your profession, are they
not ?

MR. GUINEE: M understanding is the water operation
nodel is a planning theoretical nodel.

MR. M NASIAN:  You're aware of what Dr. Arora testified
on direct and cross-exam nation in regard to a Study No. 9,
are you not?

MR GUINEE: Right. | heard his testinony yesterday.

MR. M NASI AN:  You renenber that Study No. 9 assumes
that we have full devel opnment in Yuba County, that we have
the sane hydrol ogic cycle, actual conditions, and that we
i mpl enent the proposed decision of the Board?

MR. GUINEE: | heard that testinony.

MR. M NASIAN. Do you renenber the testinony that
showed that there would be a dead storage pool condition at
Bul  ards Bar from Cctober through sone portion of March in
the year 1976-777

MR GUINEE: Wth all due respect, what | heard Dr.
Arora say is that was a planning nodel, and so that was a
theoretical dead storage, and he didn't deal with the rea
live situation.

MR. M NASI AN:  But giving you the hypothetical, if that
is actually what occurred, would that be good or bad for the
anadromous fish that you are concerned wth?

MR. GUINEE: | am not sure what you are aski ng because
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I amnot sure that is actually what occurred.

MR. M NASIAN:  Cbviously, that isn't what occurred in
1976-77, is it? |It's a nodel that he was tal ki ng about.

MR. GUI NEE: He was tal king about a hypotheti cal
theoretical nodel, and | am not sure what occurred on the
Yuba River on 1977-78.

MR. M NASIAN: Do you have any opinion for the Board
what they should do to avoid that nodel becoming a reality
if, in fact, they adopt their proposed decision?

MR. GUINEE: Froma fishery perspective?

MR. M NASI AN:  Yes.

MR. GUINEE: Froma fishery perspective flows in the
river for anadronmpus fish are really the best and prinmary
source of water for the health of those fish. \hereas,
irrigation districts and other water users have ot her
alternatives such as conjunctive use, groundwater, things
like that, which are available to them

MR. M NASIAN. You're offering an opinion and yet you
really haven't studied availability of water north of the
river and south of the river for waterfow habitat, have
you?

MR. GUI NEE: You asked ny opinion, so | offered an
opinion. And you're right, | haven't done those studies.

MR M NASIAN. So, it's a supposition on your part that

| eads to that opinion, and that is there is other water
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avai l abl e

and there will be no change in farmng or

waterfow cultivation practices north and south of the
river?
MR FRINK: M. Brown, | would object. | don't

bel i eve the witness stated that there would be no change in

farm ng practices north and south of the river. [If M.
M nasi an wants to ask a question, | believe that is proper
stating --

MR. M NASIAN. Let me withdraw. Let ne get on

MR. GUI NEE: Thank you, M. Frink

MR MNASIAN. M. Flenmm ng, would you do ne a favor

you sat he
in regard
recogni ze

testi mony?

re with the testinmny of M. Ednbndson yesterday
to tenmperatures in the Yuba River. Do you

t he underlined | anguage as part of your

MR FLEMM NG  Yes.

MR. M NASIAN: Do you see that you're reconmending to

t he Board

green line

MR F

in Nunber 3, the last portion of the underlined
Identify and attenpt to inplenent actions

that will maintain nean daily water
tenperatures between 61 and 65 degrees
Fahrenheit for at |east one nmonth, from Apri

1 to June 30, for Anmerican shad. (Readi ng.)

LEMM NG Do |I recognize it? Yes.
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MR. M NASIAN. |Is that your opinion and recomendati on
to the Board?

MR, FLEMM NG That is an action listed in the
Anadromous Fi sh Revised Restoration Plan.

MR MNASIAN: Is it something that you recomend?

MR FLEMM NG At this tine | would say it's an action
that is listed in the plan. And as an entity responsible
for doubling anadronous fish natural production, that it is
an action we woul d pursue.

MR. M NASIAN:  And you renenber the testinmony of M.
Edmondson in which he believed that if you raised the
tenperature of the water in the vicinity of Marysville into
the 60s that you woul d have sone nortality on anadronous
fish?

MR. FLEMM NG Yes.

MR. M NASI AN: How woul d you recommend that the Board
square this interest in Amrerican shad and the tenperature
that your cohort, M. Ednondson, wanted to see nmintained at
Marysvil |l e?

MR. FLEMM NG The National Marine Fisheries Service
and the Anadronous Fish Restoration Programare two very
di fferent purposes. The National Marine Fisheries Service
is obligated to take care of an endangered species. The
Anadr onbus Fi sh Restoration Programis tasked w th doubling

anadromous fish populations. And many tines in this real
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worl d there are conflicting agendas.

And the Board would need to weigh the priorities and
make the right choice.

MR. M NASI AN:  But shouldn't the Board have fromyou as
a fishery biologist your best guess or proposal as to
bal anci ng?

MR. FLEMM NG | am not understandi ng your question

MR. M NASI AN:  How woul d you have the Board bal ance the
tenperature requirenent? You saw that M. Ednondson want ed
56 degrees at Marysville through June 30th, didn't you?

MR FLEMM NG As a point of clarification, it seens
like you're assuming that |I'mnot supportive of the
testimony that Steve Ednondson naede yesterday.

MR M NASIAN. No, no. | amnot assuning that all. |
just want you to tell us how to conprom se

MR FLEMM NG | think that there is conflicting
agendas and - -

MR. M NASIAN. Do you want to explain that?

MR. QU NEE: Can | offer you an opinion, M. Mnasian?

MR. M NASIAN:  Yes, M. Quinee. How do you take care
of these conflicting goal s?

MR. GUI NEE: Very carefully.

MR. M NASIAN. Do we advance that by coming in and
maki ng reconmendati ons without telling the Board how torn

you are by the alternative factors which could nake your
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recomendati on totally inappropriate?

MR GUINEE: | don't believe "torn" is the right word.

I  wouldn't say ny recomendation is inappropriate. | would
say that the flows we're recommending are primarily
targeting the sal non/steel head. And | would say the

Nati onal Marine Fisheries Service, as Craig pointed out, has
the responsibility for the endangered speci es designation of
anadronous fish and that the Fish and Wldlife Service in
general considers actions to help protect endangered species
as a high priority.

So, in terms of what the Board should do on the Yuba
River relative to shad or sal nbn and steel head, in general
my opinion is that I would encourage the Board to provide
the best habitat for the sal non and steel head. And the shad
will, you know, do what they can do in terns of spawning and
things |ike that based on the conditions that are being
provi ded for sal mon and steel head.

MR. M NASIAN. So, M. Flenm ng, would you join in that
the Board shoul d di sregard recomendati on three fromthe
AFRP?

MR GUNEE: | don't think that's what | said.

MR. M NASIAN: That isn't what you said.

M. Flemm ng, would you state that?

MR FLEMM NG | would not state they should disregard

statement three. | would agree with Roger's statenment that
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the priority would be sal non and steel head fl ows,
tenperature and habitat. And that it would be the
responsibility of the AFRP to, you know, try and do good
t hi ngs for shad.

MR MNASIAN: As to waterfow, would you recomend
that the Board ignore the inpacts upon waterfow, if there
are any, fromthe flow regine that is being reconended?

MR. FLEMM NG  There are some, would I -- | amtrying
to restate it. |If there are inpacts, would | ask the Board
to ignore then? No.

MR. M NASI AN  What woul d you recomrend t hey do about
t hose i nmpacts?

MR. FLEMM NG As Roger stated earlier, they need to
review all the available information and bal ance and
prioritize and nake their decision according to the best
i nfornati on they have.

MR. M NASIAN: Wuld that include |owering the flows

bel ow ei ther the proposed decision, the AFRP or the 1991 DFG

pl an?
MR FLEMM NG | amnot foll ow ng.
MR. CGEE: My | interpose an objection at this point?
H O BROMN: \What is the objection?
MR CGEE: M. Mnasian is asking the witnesses to stan
in the shoes of the Board, and they are not conpetent to

wei gh evidence and determi ne the reconmendation in that
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regard

H O BROM: | would like to hear their opinion, if
they have it. |If you don't have an opinion, just say so.

MR. M NASIAN. Restate it, Craig. Let's do it as a
hypot heti cal .

The Board has a set of facts in front of it. There
isn't enough water to do the 1991 flows or the proposed
decision flows and also to maintain waterfow habitat and
also to do what is called for in regard to the shad.

VWhi ch species should they prefer, and what reductions

in flows should they pernmit in regard to anadronous fish to

bal ance?
MR GUINEE: | was just going to say in the response
to that hypothetical question, | guess you are asking for a

hypot heti cal answer, and | woul d encourage the Board to the
best of its ability to balance in a way that the needs of
all the fish and waterfow are net.

MR. FLEMM NG Also, in that hypothetical | think the
wei ght of the endangered species would fair on the side of
t he sal non and steel head as |isted species.

MR. M NASIAN:  So, do you know of anything that says an
endanger ed species of waterfow --

H O BROM: Excuse ne, Paul

MR. BEZERRA: | would like to nake a point of

clarification.
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H O BROM:. | mssed your nane.

MR. BEZERRA: Ryan Bezerra for Browns Valley.

H O BROMWN. Sorry.

MR. BEZERRA: That's okay.

| wanted to clarify that answer. The wi tness stated
that the species are endangered species. | wanted to
clarify that they are not actually endangered.

MR. FLEMM NG. Thank you. That is correct.

MR. M NASI AN:  Thank you. Let's use the phrase
"threatened." Let's assume for a nonent we have threatened
wat er f ol whose habitat is going to be disrupted by the
regi me proposed in regard to the water operations.

Do you have any guidance for the Board as a bi ol ogi st
as to how they should val ue the species as one nore
i mportant than the other?

MR FLEMM NG In ny opinion in the hypothetica
guestion, one, as a biologist. One species under the
Endangered Species Act is not necessarily nore inportant
than another. There may be nore greater inpacts affecting
one or it may be closer to extinction than other. Those
may have weight in the Board's decision in a hypothetica
decision like that.

MR GU NEE: | would add to that, M. M nasian, that
the fish in the Yuba River have as their sole source of

wat er supply the Yuba River flows. \Wereas the waterfow
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are nobile. They are able to fly. |If they can't find water
adj acent to the Yuba River, they could find it el sewhere in
the Central Valley, nmaybe adjacent to the Sacranmento River
or Feather River.

MR. M NASIAN:  But you don't know from your
conversations with Joe Fleskes, the expert fromU. S. Fish
and Wldlife Service who studied the area north of the Yuba,
do you?

MR, GUNEE: Like | said earlier, | haven't done that
speci fic anal ysis.

MR. M NASIAN. M. Guinee, you've also worked on the
Stani sl aus River. You've done substantial review of work on
that river since 1992, have you not?

MR, GUI NEE: That's correct.

MR MNASIAN: Is it a correct statement or proposition
since 1992 we have | earned pul se flows and tenperature
managenment of water to basically warmthe tenperature so
food supplies are expanded and fish are advanced in their
maturation is a very usable technique to, in fact, allow
fish to have better survivability?

MR GUINEE: | do not agree with that statenent.

MR. M NASI AN:  What do you di sagree with?

MR. GUI NEE: Maybe you could ask it one part at a
time.

MR. M NASI AN.  You have | ooked at the Stanislaus R ver
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popul ati ons of juvenile out-mgration, have you not?

MR GU NEE: That's correct.

MR. M NASI AN:  You have looked at it in regard to pul se
flows?

MR. GUI NEE: Actually, on the Stanislaus River what the
managenent, pursuant to Anadronmous Restoration Program has
attenpted to do is provide a sustained outmnigration flow of
1500 cubic feet per second for the months of April, May and
June. And in years where the water supply is linmting it
may be reduced down to a 31-day period from April 15th
t hrough May 15t h.

Agai n, as M. Ednondson pointed out, outmgration of
t hese juvenil e salnmon snolt-size fish generally occurs
April, May and June on the Stanislaus River.

MR MNASIAN. In fact, the data from Stanislaus River
i ndi cates a bell curve very rapidly occurring if the pul se
flowis properly tined, does it not?

MR GUINEE: | don't think I would agree with that
assessnent of the data.

MR. M NASIAN: Do you agree that tenperature management
internms of warm ng the water so that there is a greater
food supply, so maturation of the snmolts it is advanced, is
a technique that has proven itself since 19927

MR. GUINEE: | would disagree with that.

MR MNASIAN: Gve me an exanple in a case in which
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that is disproved.

MR. QU NEE: In the Stanislaus River we have not made
any attenpts to nanage pulse flows or other flows in a way
that would increase tenperatures during any |lifestage of the
sal non and steel head that reside there.

MR. M NASIAN:. Maybe | msstated my question and
confused you. There are natural events which result in
pul ses of water occurring, are there not?

Craig, would you like to answer that?

MR FLEMM NG | wanted to respond to your previous
question, if | nay.

MR. M NASI AN:  Sure.

MR FLEMM NG Mbost of the information that exists on
fishes, growth rates, the affects of tenperatures and what
have you, are all laboratory and don't necessarily have
direct extrapolation value to the field. As fish biologists
we are taught to maintain diversity in habitat and diversity
inlife history, so -- | won't go into that. So, to
i ncrease the tenperatures and push fish out is not
necessarily a desirabl e management tactic fromthe diversity
and stability of a genetic population standpoint. And
don't know that there has been ever -- | have been invol ved
on the Stanislaus since 1994 nyself, and | don't know that
there has ever been a specific tenperature-rel ated pul se

flow event that's docunented.
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Are you specifically citing a particular report by
somebody?

MR. M NASIAN. Let's go to the question of the
| aboratory results versus the real-time nonitoring of fish
Are you indicating to us that you don't know of any
publications or studies which are generally accepted in the
fish biol ogist profession which show a rel ationship between
rising tenmperatures of water, increasing food supply,
advanci ng maturation of snolt |evels and greater
survivability?

MR. FLEMM NG Not on the Stani sl aus.

MR. M NASI AN: How about on the rest of the rivers of
California, Oregon or Washi ngton?

MR FLEMM NG There are sone studies

MR. M NASIAN: Now let's go back to the Stanislaus. W

have had pul se fl ow events, both natural and nman-nade since
1992 in which fyke traps have been nonitored and
outmgration rates profiled on graphs, have they not?

MR. FLEMM NG Fyke traps fromwhen to when? What was
t he date?

MR M NASI AN:  After 1992.

MR. FLEMM NG  After the 1991 on the Stanislaus --

MR. M NASI AN Each studied outmigration by capturing
popul ati ons of juveniles and smolts as they go out, have

t hey not ?
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MR FLEMM NG To ny know edge, | -- yes, we have
captured juveniles. To nmy know edge, the only fyke trap
that has been on the Stanislaus was nmine and it was only for
a week, and we gathered absolutely no infornmation.

MR M NASIAN: So, you're indicating to us we haven't
| earned anything that woul d change or suggest a nodification
of and of these recomrendations since 1992 as a result of
work on the Stanislaus?

MR. GUINEE: No. What |'m suggesting is since 1992,
pursuant to Central Valley Project |nprovenent Act and the
Anadr onbus Fi sh Restoration Program the Bureau of
Recl amati on has provided inproved flows in the Stanislaus
River for the benefit of salnon and steel head in that
river.

' m suggesting we have an adapti ve management program
that we are nonitoring the outnigration of those fish, using
rotary screw traps. There is also adult escapenent
noni toring and surveys being done by California Departnent
of Fish and Gane.

So, we are gathering data as | said earlier. That wll
hel p us get nore insight as to whether these inproved fl ows
are hel ping us to reach the popul ati on objectives for the
St ani sl aus.

As far as pul se flows, what we have seen since 1992 is

one year, 1994, where we had a short duration pulse flow,
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five days in April and, | believe, five days in My, |
bel i eve where the flows were increased up to 1,500 cfs,
since then we've had primarily sustained flows of 1,500
cubic feet per second or higher in the April, My, June
period and so we are evaluating the benefit of those flows
to the downstream m grati on of anadronous fish

I wouldn't say -- it is incorrect to state it as a
pul se fl ow eval uation

H O BROAN: How nuch nore tine do you need?

MR MNASIAN. | think | am done.

M. Flemming, | think, wants to qualify sonething.

MR. FLEMM NG Right. Your last question was, so have
we | earned nothing on the Stanislaus?

MR. M NASI AN:  Yes.

MR FLEMM NG W have |learned a lot. And we have
| earned sone infornation relating to pulse flow events,
| arge natural flow events. \What in general we have | earned
about outmigration is, as the nmanagers of the snolt
outmgration, we were targeting a small w ndow of tinme when
snolts were emgrating. Wat we have | earned is that
significant portions of the Iife history of juvenile sal non
are noving out as fry and in other tinmes, other than that
smal | wi ndow and that |arge increases in flows have nade
that obvious to us.

So, we have learned a lot. Have we |earned that pul se
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flows, heated tenperatures and pulse flows benefit those
fish? | don't think that's even been addressed. W have

| earned that we don't have a conplete handle on outmgratio
because we weren't | ooking at the whole picture, the
diversity of the life history.

MR. M NASIAN. Wiy are we still recomending |evelized
flows for specific cal endar nonths?

MR. FLEMM NG W are recomendi ng m ni mum fl ows.

MR, GU NEE: These are mininmumflows that as the Yuba
River and the Stanislaus River, both rivers, oftentine the
flows exceed those mininmuns. W are just asking the Board
to require a mninmnumto protect the fish in those drier
peri ods where the flows nmay not exceed those mi ni nuns.

MR. M NASIAN. One final question, if | could.

If we use water to maintain those minimuns and t hat
results in this running out water in QOctober, Novenber,
Decenber, January and February, is that good use of
resour ces?

MR, GU NEE: | amnot aware that those flows woul d nak
us run out of water in Cctober, Novenber.

MR. M NASI AN  Thank you

H O BROM: M. Lilly.

---000---
CROSS- EXAM NATION OF U.S. FISH AND W LDLI FE SERVI CE

BY YUBA COUNTY WATER AGENCY
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BY MR LILLY
MR LILLY: Good norning, M. Flertming. | met you on
the field trip last week. | amAl an Lilly, attorney for the

Yuba County Water Agency.

MR. FLEMM NG Good nor ni ng

MR LILLY: M. Guinee, | know you fromthe 1992
heari ng. Wl cone back.

MR. GUI NEE: Thank you

MR LILLY: | would like to start with Exhibit S-DA -3
and ask if you can get that in front of you.

Do you have that handy?

MR GUNEE: | have it in front of nme.

MR LILLY: M. Guinee, that is the 1995 AFRP worKki ng
paper; is that correct?

MR. QU NEE: Right. That is the portion relative to
the Yuba R ver.

MR, LILLY: My understanding is the entire docunent is
going to be subnitted into the record, but what you have in
front of you is just a portion for the Yuba R ver; is that
correct?

MR, GUI NEE: That's correct.

MR, LILLY: And that 1995 paper has sone instream fl ow
recommendati ons for the Lower Yuba River; is that correct?

MR, GU NEE: Yes, it does.

MR. LILLY: Those recomrendati ons repeat nonth by nonth
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the sane recomendati ons as are nade in the 1991 Depart ment
of Fish and Gane plan, correct?

MR. GUI NEE: Essentially they are consistent.

MR, LILLY: In fact, your Exhibit S-DA -5 has one |ine
for the flows that says 1991 DFG and 1995 AFRP
recomrendation, and it has the sane line for both of those
docunents; is that correct?

MR. GUINEE: That is correct. And to clarify, when |
say essentially they are consistent, the AFRP flow initiates
at 700 cubic feet per second for small spawning and w nter
rearing on Cctober 1; the Fish and Gane report initiated on
Novenber 15t h.

MR. LILLY: That is the only distinction?

MR. GUINEE: That is correct. Although the AFRP
wor ki ng paper did also identify flows for shad in April and
May that | am not discussing because, again, | said | am
focusing on the sal nbn and steel head portions of the flow
reconmendat i ons.

MR, LILLY: Were the salnmon and steel head
recomendat i ons based on the sane data and anal ysis that had
previ ously been used to develop the 1991 Departnment of Fish
and Gane pl an?

MR GUINEE: | don't know that it was exactly
sane. There was basically review of all the existing

informati on on the Yuba. So that was definitely a major
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consi deration of the best information available at the
tinme.

MR. LILLY: Did you or anyone el se at the Fish and
Wldlife Service collect any additional fisheries data on
the Lower Yuba River between 1991, when the Fish and Gane
pl an cane out, and 1995, when the worki ng paper canme out?

MR. GUINEE: Personally | did not, but there have been
other Fish and Wldlife Service biologist working on the
Yuba River in this tinme period.

MR LILLY: What was the particular data collected by
other Fish and Wldlife biologists that was used to devel op
t he recomendati ons in the working paper?

MR GUNEE: In terns of the flows, there is a whole
list of references in the working paper and, as | recall it,

| don't have the list or references commtted to

menory, there are nunerous. | recall the Yuba River Fish
and Ganme Report. | believe one of the references was the
Beak Report. And | believe -- | can't recall whether the

Fish and Wildlife Service report that | referred to earlier
the 1990 report, was considered there or not.

MR. LILLY: That is all you can renenber as you sit
here today?

MR GUINEE: Right. As | sit here today, those were
the primary sources of the flow recommendati ons on the

Yuba.
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MR LILLY: Wiat was the goal of the 1995 worki ng paper
recomendat i ons?

MR. GUINEE: The goal was to identify flows that would
restore or sustain natural production of anadronous fish at
| east twice the levels in the '67 and '91 peri od.

MR. LILLY: Could you please refer to Exhibit 3 to Page

3- XC 14.
MR GU NEE: | have it in front of ne.
MR. LILLY: | amgoing to ask about action one, which

| ooks |ike about the second paragraph there, is headed
Restoration Action. And action one says:
Mai ntain mninmumflows of 700 cfs from
Cctober 1 through March 31 in all water
years. (Readi ng.)
Do you see that?
MR, GUI NEE: That's correct.
MR LILLY: What was the objective of this reconmended
action?
MR. GUINEE: To provide inproved mgrations, spawning
and incubation flows for the Lower Yuba River.
MR. LILLY: Does the next sentence actually say to
optim ze? It does say:
| mprove, optimze mgration, spawning and
i ncubation conditions in the Lower Yuba

Ri ver. (Readi ng.)
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MR. GUINEE: That is what it says.

MR LILLY: Was that, in fact, the goal?

MR. GUINEE: | guess, you know, as biologists, |
personal |y would not agree that that 700 cfs would optinize
condi tions for anadronous fish in the Yuba.

MR. LILLY: Are you saying you believe this working
paper is incorrect on that point?

MR GUINEE: | amsorry, | mssed the question

MR, LILLY: |Is your testinony that the working paper
then is incorrect on that point?

MR. GU NEE: No. |I'mnot saying that the working paper
is incorrect. | amjust saying that |, as a biologist,
don't agree those flows would optinize the conditions for
anadromous fish in the Yuba River. | have seen flows higher
than that during the fall and sal nron were spawni ng very
wel I .

MR LILLY: You agree the purpose of this action in the
wor ki ng paper, the objective of the working paper, was to
optim ze these conditions?

MR GUINEE: | was just going to say, as | pointed out
earlier, these flows were based on the available information
at the tine, which was Departnment of Fish and Game study and
other studies by Beak. So, | don't think there is any other
data to base the flows on. So this is what they cane up

with. | don't disagree with that.
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correct?

MR.

MR.

MR.

LILLY: For the goal of optimzation; is that

QU NEE: That is the way it is worded.

LILLY: Wuld you please go forward two pages | ater

to Page 3-XC-16. And the second sentence there on that page

says:

you refer

Li ne

Because instream fl ows and tenperatures are
believed to be the two nost |imting factors
to sal nonid production in the Lower Yuba
River, reservoir reoperations to neet target
flows and tenperatures nust be pursued within
the constraints of all other uses of

reservoir and river waters. (Readi ng.)

Do you see that sentence?

MR

MR

MR.

QU NEE: | amtrying to follow where you are. Can

me to which paragraph you are reading fronf
LILLY: Page 16 --
GU NEE: | amthere.
LILLY: -- the second sentence, which starts on
There is a period and anot her sentence starts.
GU NEE: Because of --
LILLY: Because instreamflows and tenperatures
are believed to be the two nost linmting factors
to sal nonid production in the Lower Yuba R ver

reservoir reoperations to neet target flows and
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tenperatures must be pursued within the
constraints of all other uses of reservoir and
river waters. (Readi ng.)

Do you see that sentence?

MR GUI NEE: Yes. That sentence is there.

MR. LILLY: Do you agree with this statenent?

MR. GQUINEE: It speaks for itself.

MR LILLY: M question is: Do you agree or disagree
withit?

MR GQUINEE: | think it goes back to ny earlier
conments the reconmendations that we're naking to the Board,
the Board will then have to bal ance those reconmendations as
they did in their Draft Decision and then inplenment those.

MR, LILLY: Let's go forward to that sane page, down
about the second full paragraph where it says action two.
Do you see that?

It says:

Action two, naintain miniml flows of 100 cfs
during April, 200 cfs during May and 1500 in
June in all years. (Readi ng.)

MR, GU NEE: | see that.

MR, LILLY: Do you see on the following line for the
objective it says:

Optimze juvenile rearing and outnigration

conditions in the Lower Yuba River.
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(Readi ng.)

Do you see that?

MR GUINEE: | think optimize is a poor choice of word.

MR. LILLY: You disagree with the worki ng paper's use
of that word?

MR, GU NEE: | think these are mninmumflows of 1000,
2000, 1500. And in general during the springtinme of above
normal wet years, the flows exceed that, which | think is
al so beneficial to juvenile rearing and outm gration

So, | guess the concern | have is to make sure that the
Board understands these are mninumflows, not sonething
that we would want to try to neet as a maxi num fl ow.

MR, LILLY: Even this technical team nmet and went
t hrough several iterations of the recomrendati ons and even
t hough the core group went through several iterations of its
recomendati on to devel op this paper, you are saying you
di sagree with the conclusion in the paper on this point of
optim zation?

MR GUINEE: No. Wiat I'msaying is that "optinize" is
a poor choice of word.

MR. LILLY: So, you disagree, then?

MR GU NEE: | would have used a different word, that's
right.

MR, LILLY: Wy don't you go forward to Page 20 of the
same docunent. | amgoing to ask you to |look at the third
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par agraph, which starts with the words "for effective
managenent . "

Do you see that?

MR. GU NEE: On Page 20, yes.

MR. LILLY: The second sentence of that paragraph, the
sentence says:

Adequat e unconmitted water currently exists
in the Yuba River system i.e., Englebright,
New Bul | ards Bar Reservoirs to restore the
river's anadronous fishery. (Readi ng.)

Do you see that?

MR. GU NEE: Yes.

MR. LILLY: For either M. Flemm ng or M. Quinee, what
is nmeant by the term"unconmitted water"?

MR GUINEE: | didn't author that specific sentence,
but nmy understanding is in general the flows in the Yuba
Ri ver exceed the capacity of the reservoir. So that two
things. One is generally the flows are higher than the
exi sting mnimum fl ow schedul e.

And, two, | am also aware Yuba County Water Agency has
sold water in the past, it had available in excess of its
needs and so it may also refer to that.

MR. LILLY: Did you or anyone el se at Fish and Wldlife
Service ever nake any hydrol ogi c anal yses to determne the

availability of Yuba River water to nmeet the instream flow
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proposal s that are contained in this paper?

MR. GUI NEE: Actually, we do have a hydrol ogi st on
staff that has | ooked at Yuba River flows and particularly
rel evant to how often the flow objectives of the Service was
recomended here were being net in the river.

And | don't have analysis commtted to nenory, but as |
recall it did show nost of those flows, npbst years these
flows could be net, not only the Board Draft Decision flows
but the AFRP reconmended fl ows.

MR LILLY: Have you subnitted any of that analysis for
evidence in this hearing? This is a yes or no question.

MR. GUINEE: No, | have not.

MR LILLY: M. Flenming, | amgoing to go forward and
ask you some questions regarding Exhibit S-DA-4. In
particular, if you could turn to Page 71 of that which is
the first page of the table regarding Yuba River actions.

MR FLEMM NG | have it.

MR. LILLY: For action one, you over there on the
right-hand side in the tools colum it says 3406 (b)(3).

Do you see that?

MR. FLEMM NG Yes.

MR LILLY: |Is that a reference to that section with
that nunber in the Central Valley Project |Inprovenent Act?

MR. FLEMM NG  Yes.

MR, LILLY: What does that section provide? In general
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terms what is that statute?

MR. GUINEE: Basically to help neet the goals of the
Anadr onpbus Fi sh Restoration Program noney is provided, funds
are provided to acquire water, not just purchase but through
ei ther water conservation measures, conjunctive use, even
land retirenent progranms that would hel p neet those flow
goal s.

MR, LILLY: It involves, basically, purchases of water
or spendi ng of noney for neasures that will result in higher
river flows; is that correct?

MR. GUINEE: Yes. As a clarification, the acquisition
programis intended to acquire flows to achi eve, nove toward
the restoration goals. W think that the State Board and
FERC and ot her agenci es should ensure that water users
mai ntain the fishery in good condition with what we call the
mtigation flows.

MR LILLY: Either M. Flenm ng or M. Cuinee, does
this statute, 3406(b)(3), contenplate any involuntary
real |l ocations of water w thout conpensation?

MR. GUI NEE: Again, that programis a separate program
fromthis process, so that programis intended, and after
mtigation flows are established, to acquire flows that
woul d achi eve the restoration goals fromwilling sellers.

MR LILLY: M. Quinee, what is the difference between

mtigation and restoration?
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MR. GUI NEE: You know, | have an opinion that it's --
the mtigation, in ny opinion, are flows that the diverter
should naintain and be required in their permt to nmaintain
by the State Board or their FERC |icense to naintain the
fishery in good condition. And then the restoration flows
woul d be another increnent of flow above that to help
restore those anadronous fish populations to at |east tw ce
the '67 and '91 |evels.

MR LILLY: M. Flemming or M. Guinee, when was
Exhi bit 4 prepared, what year?

MR. FLEMM NG May 19- -- May 30, 1997. That is when
it was actually published as a draft.

MR. LILLY: Fair enough

That was about two years after the working paper, this
Exhi bit 3?

MR. FLEMM NG Yes.

MR LILLY: Is it fair to say that Exhibit 4 is the
next step in the AFRP process after the 1994 wor ki ng paper
t he next docunent?

MR FLEMM NG It certainly was the next docunent. Th
first draft of this came out in Decenber of 1995.

MR LILLY: Fair enough

So it is, maybe, another step in the AFRP process?

MR. GUINEE: O an ongoi ng process, right. That

process cont i nues.
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MR, LILLY: | think, M. Flemm ng, you said or maybe i
was M. Cuinee, one of you testified that the issue of
reasonabl eness to flows was not considered in the 1995
paper, but then was factored in the 1997 paper; is that
correct?

MR. FLEMM NG The actions listed in the AFRP worKking
paper were those actions that were deenmed necessary to neet
t he goal of doubling anadronous fish popul ati ons or natura

producti on of anadronous fish popul ations. And the actions

t

and evaluations listed in the Revised Draft Restoration Plan

have gone through a reasonabl eness filter, and these are
actions, a subset of those original actions that will only
contribute to reachi ng our goal

MR. GQUINEE: To clarify the reasonableness filter, it
was considering the tools being provided by the Central
Val |l ey Project |nprovenent Act specifically what would be
reasonably inplemented. And so it did not consider the
State Board process or processes, things |ike that.
Endanger ed Speci es Act processes happen in addition to
Anadr onmous Fi sh Restoration Program

MR LILLY: M. Flemming, just to clarify, Exhibit 3
was before what you have called the reasonabl eness filter
and Exhibit 4 was after the reasonabl eness filter?

MR. FLEMM NG  Yes.

MR. LILLY: Thank you. | note we have discussed the
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specific instreamgoals for the Lower Yuba River that were
in Exhibit S DO -3. Does Exhibit S-DO-4 contain any
specific instreamflow goals for the Lower Yuba River?

MR. FLEMM NG It does not.

MR. GUINEE: That was primarily because on the Yuba
River the Central Valley Project |nprovenment Act had no
authority to require any additional flows, as it did on the
Arerican River, the Sacramento River, Stanislaus River
which are controlled by the Central Valley Project.

MR LILLY: M. Flenmming, | think you testified
regardi ng Exhibit 4 about a new water tenperature control
device; is that correct?

MR. FLEMM NG One of the -- | nentioned that one of
the actions identifies a shutter control device. |Is that
what - -

MR. LILLY: Yes. WMaybe you can |ook at Page 73.
think it is right there in Exhibit 4. This is Exhibit
S-DA - 4.

MR. FLEMM NG  Yes.

MR LILLY: As | understand it fromreading this, and
pl ease correct ne if | amwong, the evaluation to evaluate
the device that is already in place at New Bull ards Bar Dam
and then to consider nodifying rel ease outlets at
Engl ebri ght Dam and to give enhancenent of water tenperature

t hrough that would be effective; is that correct?
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MR. FLEMM NG Yes.

MR, LILLY: So, basically, there is no tenperature
control device at Englebright Damtoday; is that correct?

MR. FLEMM NG  Yes.

MR, LILLY: If you can go forward, M. Flenming, in
your testinony. Exhibit 8. Page 4, Paragraph 5.

Do you have that handy?

MR. FLEMM NG  Yes, | do.

MR. LILLY: Paragraph 5, the fourth |line of Paragraph
5, starts as follows and then says:

Yuba Gol dfields adult fish exclusion barrier
prelim nary engi neering. (Readi ng.)

Do you see that?

MR. FLEMM NG  Yes.

MR LILLY: Could you tell us what that proposed
project is?

MR FLEMM NG It's a project where we've worked with
West ern Aggregates and Departnent of Fish and Gane and we
have | ooked at the outflow fromthe Yuba Gol dfields. And
the problemthere is that adult sal non enter the Col dfields
t hrough the outflow, and we have done prelimnary
engi neering to construct a barrier to that.

MR. LILLY: So, is the basic goal of that project to
keep adult sal non out of the Gol dfiel ds?

MR. FLEMM NG Yes.
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MR. LILLY: Does the Departnment of Interior intend to
continue to work to pursue that project?

MR. FLEMM NG. The Anadronous Fi sh Restoration Program
is going to pursue that.

MR LILLY: | amgoing to try to wap up here although
| have a few nore questions.

M. Quinee, your Exhibit S DA-5, | think you had an
overhead of that. | wonder if you could put that up on the
proj ector.

MR. GUINEE: Yes, | can.

MR LILLY: O ask M. CGee to do it for you, if you
want to.

M. Quinee, this just shows the Marysville flow
requirenents contained in the State Board's Draft Decision;
is that correct?

MR, GUI NEE: That's correct.

MR. LILLY: The Draft Decision, in fact, also contains
m ni mum fl ow requirenents at the Smartville gauge froma
period starting in Cctober and going through April; is that
correct?

MR, GUI NEE: That's correct.

MR. LILLY: Those are not shown on Exhibit 5?

MR. GU NEE: No, they are not. These are Marysville,
as stated earlier.

MR LILLY: | think you testified earlier, M. Quinee,
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that Fish and Wldlife Service was concerned about the
i npacts of water transfers on carryover storage in New
Bul l ards Bar Reservoir in 1991; is that correct?

MR. GUINEE: That is ny recollection. As | nentioned,
| worked for the Departnent of Fish and Gane during that
hearing, but | do recall Fish and Wldlife Service experts
expressing that concern.

MR. LILLY: Does Fish and WIldlife Service have any
concern about the effects of the proposed instreamfl ow
requi renents that are shown on Exhibit 5 on carryover
storage in New Bul |l ards Bar Reservoir?

MR. GQUINEE: | think we are cognizant of the potenti al
effects on that carryover storage. And | think there is a
way that it can be managed to neet the flows in the stream
and al so neet storage.

MR, LILLY: Just so we are clear, would it be good for
t he anadronous fish if carryover storage were reduced down
to the dead pool and then in Novenber of the critically dry
year the flows in the Lower Yuba River were zero?

MR. GQUINEE: Zero flowis not good for fish. Not sure
that that would be the result of the AFRP flows, though

MR, LILLY: | just asked you if zero flows would be
good for fish

MR. GUINEE: No, they would not.

MR LILLY: Wiile we have this exhibit up, has anyone
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at Fish and Wldlife Service anal yzed the affect that the
Draft Decision would have on Yuba County Water Agency's
ability to supply water to its custoners?

MR. GUINEE: | nmentioned that we have a hydrol ogi st on
our staff who did a cursory analysis that indicated the
Board's Draft Decision flows could be nmet in all years
wi t hout inpacts to water supply, except for 1997 -- or '77,
excuse ne.

MR. LILLY: You haven't subnmitted any of that anal ysis
for this hearing, have you?

MR. GU NEE: No, | have not.

MR LILLY: | think you said earlier it was your
opi nion that offstreamuses of Yuba R ver water can be
substituted with conjunctive use prograns or punping or
ot her sources of supply; is that correct?

MR GUINEE: | did say that earlier that the Central
Val |l ey Project |nprovenent Act has identified nunerous
prograns like that that it can inplenent in the Central
Val | ey.

MR. LILLY: Has anyone at Fish and WIldlife Service
anal yzed the adequacy of the groundwater supplies or other
alternative water supplies for water users that currently
recei ve Yuba River water?

MR. GUI NEE: Personally, | have not. | amnot aware of

anyone from Fish and WIldlife Service doing an anal ysis.
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MR. LILLY: Last series of questions involves overhead
S-DA-6. Could you put that up over there?

Now, M. QGuinee, you testified about the upper line in
this exhibit which is the uninpaired fl ows of the Yuba
River; is that correct?

MR, GUI NEE: That's correct.

MR LILLY: What are uninpaired flows?

MR. GUINEE: Uninpaired flows refer to the historica
flows found at this |ocation without assunming that there is
not a reservoir up there to capture those flows.

MR. LILLY: This curve shows the averages over al
wat er year types?

MR. GUINEE: This curve -- let me nove that real quick
Wanted to nove that so you can see ny reference.

The curve is based on the Departnent of Water Resources
1994, basically, represents the averages for the 1921 to
1992 peri od.

MR. LILLY: Do uninpaired flows in the Yuba River vary
fromyear to year?

MR. GUI NEE: Oh, yes, they do. You bet.

MR. LILLY: So, in fact, are they substantially | ower
incritically dry years than they are on average?

MR. QU NEE: Right. The range would be lower in dry
years and higher in wet years.

MR, LILLY: That range is not shown on this Exhibit 6,
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correct?

MR GU NEE: That's correct. | did not show that
range.

MR. LILLY: Did you and/or anyone else at the Fish and
Wldlife Service analyze how uninpaired flows in the Lower
Yuba River are affected by upstream di versions of water out
of basin by Pacific Gas & Electric Conpany's Drum Spaul di ng
Proj ect?

MR, GUNEE: No, | did not, but I do recall the Fish
and Ganme 1991 report, which is in the previous hearing
record, | think, showed a flow curve accounting for sone of
t hose upstream di versions.

MR. LILLY: Did you analyze the affect on uninpaired
flows of the diversions out of the Yuba River Basin by the
Nevada Irrigation District's Yuba Bear Project?

MR. GUI NEE: Again, this doesn't account for that, but
| believe in '91 we had a graphic that illustrated the fl ows
at Marysville after those diversions.

MR LILLY: Is it fair to say that after those
di versions out of the basin the uninpaired fl ows woul d be
reduced?

MR GQUINEE: That is fair to say. Didn't show up very
well. The line, as | recall fromthe '"91 report and it
didn't show up, | apol ogize, basically showed that sort of a

peak of a hydrograph was taken off.
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So you had | ower of April, My flows which extend -- at

Marysvill e was then extended into higher flows at Marysvil
in the sumer. So, you had kind of a shift.

MR, LILLY: That is after the effects of the upstream
i npacts are factored in?

MR. QU NEE: Right. Including the diversions at
Daguerre.

MR LILLY: Finally, just to conplete nmy questioning,
did you anal yze the affect on uninpaired flows in the Lower
Yuba River of the upstream diversions out of basin by the
Ooville Wandotte Irrigation District's South Fork Feather
Ri ver Project?

MR. GU NEE: No. This uninpaired graphic does not
account for those.

MR, LILLY: Thank you, M. Guinee and M. Fl enmi ng

| have no further questions.

H O BROMN: Thank you, M. Lilly.

If there is no further business, we will adjourn till
1: 00.

Bef ore you | eave, staff, do you have anythi ng?

MR. FRINK: W do have questions.

H O BROMW: W will come back. Adjourn for [unch and
be back here at 1:00.

(Luncheon break taken.)

---000---
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AFTERNOON SESSI ON
---000---

H O BROM: Back on the record.

The next up for cross-examnationis M. Gllery, and
don't see himhere. [Is he outside?

MR LILLY: Would you like me to go check?

H O BROMW: Wyuld you, Alan?

MR LILLY: M. Aikens will check. He was over in the
| obby.

MR. SANDERS: | requested the SYRCL be allowed to
testify next rather than after California Sportfishing
Protection Alliance, assuming that is all right with you an
the other parties. W have sone people that have to go get
back to work.

H O BROAN: You want to do your direct next?

MR. SANDERS: Yes.

HO BROM: W will finish with the cross and then we
will do you next.

M. Gllery is not here.

M. Bezerra.

d

MR LILLY: M. Brown, Alan Lilly pinch hitting for M.

Bezerra and Browns Valley Irrigation District. He had
another commitnent this afternoon. For Browns Valley we do
not have any cross-examni nation.

H O BROMN: Thank you, M. Lilly.
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M. Morris.
MR MORRI'S: Thank you, M. Brown.
---000---
CROSS- EXAM NATION OF U.S. FI'SH AND W LDLI FE SERVI CE
BY WESTERN WATER COVPANY & WESTERN AGGREGATES, | NC
BY VR MORRI S

MR MORRI'S: Good afternoon, gentlemnen.

| have only a few questions to ask you on cross
primarily concerned with the Yuba Gol dfields area, just to
orient you. Sone of these are going to be a little
repetitive because we have been on lunch break. | just want
to make sure.

| understand, M. Quinee, you participated in the 1992
hearing, but you did not?

MR FLEMM NG That's correct.

MR. MORRI'S: Have either of you or both of you
participated in studies of the Lower Yuba River since 1992?

MR. GUINEE: | have not participated in studies since
1992 on the Yuba River

MR. FLEMM NG Physically |I have been on the river as
part of a study and been involved in feasibility studies
like that. | guess, yeah

MR. MORRI'S: The exhibits that you just presented, you
did not personally participate in either of those?

MR GQUINEE: | did participate on the technical team
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for the Lower Yuba River, and | had the opportunity to get
out on the river during that time. And | participated as
part of the Anadronbus Restoration Programi s core group that
then took the recomendati on fromthe technical team and

i ncorporated it into the working paper which is the document
| was referring to in Exhibit 3.

MR FLEMM NG And | did not have anything to do with
t he wor ki ng paper or the production of the revised draft
restoration plan.

MR MORRIS: Both of you sound |ike you have been out
on the Yuba River since 1992. Have either of you been on
the CGol dfields property since that tine?

MR FLEMM NG | have

MR, GU NEE: | was out there |ast week.

MR MORRIS: You were out there on the tour |ast week?

MR, GU NEE: Right.

MR MORRIS: What |I'mparticularly interested inis
whet her or not there has been any changes in particular in
downstream di versi ons since 1992 in the Yuba Col dfiel ds area
that you are aware of, either of you.

MR GUINEE: | amnot aware of any. But | amnot the
right person to ask that. | have not been close to the
streamissues there.

MR. FLEMM NG There is at Browns Valley screen, has

just been created. Oher than that, no.
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MR MORRIS: Are you aware of any nodifications to the
Sout h Brophy di version structure where they did some work on
the gabions in that area?

MR, GU NEE: | amnot aware of that.

MR. FLEMM NG  No

MR MORRIS: Now | want to nove to Exhibit S-DA -3,
which is the worki ng paper restorati on needs docunment. And
| believe, M. Quinee, that was the one that was primarily
associated with your testinony. | would just ask you to
sumari ze briefly, if you could, what inprovenents are
recommrended in that docunent to the Yuba CGol dfields area.

MR. GQUINEE: GCkay. | actually testified to the flows
that were in that docunent. | would have to |eaf through
t he docunent to find recomrendati ons regardi ng Gol dfi el ds.

Do you want to ask nme a specific question relative to
t hat ?

MR MORRIS: | amwondering if there are any specific
recomrendations to the Col dfiel ds?

MR GUINEE: |I'mstill |ooking.

| see here a recommendation of inproving the efficiency
of fish screen devices and fish bypasses at Hal | wood- Cor dua,
Sout h Yuba and Browns Valley water diversion facilities
nodi fying timng and rate of water diversion in the river
annual ly with the objective reduced | osses of sal noni ds.

Is that what you are referring to?
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MR.

MORRI S:  Yes.

So those are specifically flows and diversion

structures. |s there anything beyond that in that docunent?

MR.

are not effective at screening fish and need to be nodified

GUI NEE: That section points out how the diversions

or replaced.

There is another piece on the ninimzing predation of

salmon in those vicinities, nodifying the fish | adders at

Daguerra Point Dam and terns of the actual actions. | think

I would have to refer you back to the report the Fish and

Wldlife Service did back, | think it was, in 1990. As |

nmentioned earlier as part of the Board's record fromthe

previ ous hearing as to what actions the Fish and Wldlife

Service mght reconmmrend.

MR

MORRI S: But you personally are not famliar with

t hat docunent or what --

MR. GUI NEE: No.

MR MORRIS: -- what those reconmendations are?

MR, GU NEE: No, | haven't nenorized what the
recommendations are. It is in the record.

MR MORRIS: M. Flemming, | amgoing to nove to

Exhibit S-DO-8 for a monent. M. Lilly earlier asked you

guesti on about the Yuba CGol dfields adult exclusion barrier

whi ch you nentioned on Page 4, Number 5 of that docunent.

You went

into alittle bit of detail on that docunent.
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I was wondering if you could enlighten ne and the Board
alittle nore about what is involved in that project, what
you woul d expect to be involved in project.

MR. FLEMM NG COkay. The project has gone through --
we have gone out with sone engi neers fromthe Departnent of
Wat er Resources and the Western Aggregates people and
reviewed the outflow situation, because there hasn't al ways
been just one outflow, and have gone through sone
feasibility and prelimnary engineering drawings to create a
somewhat nore permanent barrier to the outflowto elimnate
adult fish access to the Goldfields. W have gone through
all that, and | have the report.

MR. MORRI'S: Those types of prelimnary analysis,
engi neering analysis, things like fish screens or sonme kind
of rock gabion structure or both of the above?

MR FLEMM NG Yes. A couple of different alternatives
were | ooked at. The alternative that was selected was a
| arge rock gabion, graduated rock gabi on structure.

MR MORRIS: |Is there any schedule for inplenentation
that you are aware of ?

MR, FLEMM NG Now we have -- no.

MR. MORRI'S: The sane docunent on Page 73. This is
Exhibit S-DA -2 on Page 73.

MR. FLEMM NG  Yes.

MR MORRIS: Item Number 4 on that page basically says
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that one of your -- one of the tasks would be to eval uate
the benefits for restoring stream channels for riparian

habitat to the Yuba River, including the creation of side
channel s for spawning, for rearing habitat for sal nonids.

Coul d you pl ease explain the benefits of these side
channel s?

MR. FLEMM NG  The benefit is that it provides off
stream habitat, off the main channel, sonewhat better
habitat, nmore structured, |ess flows, peripheral flows, and
it's been identified as a nursery-type of area.

MR MORRIS: In your opinion, would the outflow channe
that we are tal king about be one of these side channels that
m ght potentially have this benefit or not?

MR FLEMM NG Not with a gabion structure there

MR MORRIS: |If the gabion structure wasn't there?

MR FLEMM NG No. | don't think | ever considered it
part of that.

MR MORRIS: | amjust wondering -- so you can
reconcile the recomendation of number four versus the
outfl ow things you were | ooking at under the engi neering
study. You don't have a problemw th reconciling the two?

MR FLEMM NG | don't. | amnot really clear on what
you are asking.

MR MORRIS: | amjust trying to determine the

di fference between the two, why it doesn't qualify or isn't
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a number four side channel ?

MR. FLEMM NG M understanding -- Yuba Goldfields is
nore of a sink than a side channel environnent. There is
not a distinct head and distinct tail that are easily
accessed by the fish.

MR MORRIS: But isn't the problemthat they are going
up?

MR. FLEMM NG Adults, yeah, adults.

MR MORRIS: | don't know -- have you had an
opportunity to read the draft opinion by the Board for Yuba
Ri ver decision?

MR. FLEMM NG Yeah.

MR MORRIS: Are you aware that one of the requirenents
is for the Yuba Gol dfi el ds devel opnent, which is now
Western Water and Western Aggregates, to prepare a study to
deal with the fisheries problens, quote-unquote, fromthe
side channel or outflow, | should say?

MR, FLEMM NG | read the Draft Decision. That doesn't
stand out as sonething | renenber.

MR MORRIS: Do you think the actions that are being
taken now to study this solution to the outflow channel that
we were just discussing nmight satisfy those needs?

MR FLEMM NG | think in part it could, vyes.

MR MORRIS: Wuld you be willing to -- so it is

possi ble that we may be able to satisfy that condition with
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the study that is ongoi ng?

MR FLEMM NG It's possible.

MR MORRIS: | have no additional questions.

Thank you.

H O BROMN: Thank you, M. Morris.

M. Gllery.

MR. GALLERY: No questions, M. Chairnan.

H O BROW:. Do you have anything? Do you have a
cross, M. @Gllery?

MR. GALLERY: No, | do not. No questions.

H O BROMWN. M. Cunni ngham

MR. CUNNI NGHAM  Thank you, sir.

---000---
CROSS- EXAM NATION OF U.S. FISH AND W LDLI FE SERVI CE
BY DEPARTMENT OF FI SH AND GAME
BY MR, CUNNI NGHAM

MR. CUNNI NGHAM  Afternoon, gentlenen. Bill Cunni ngham
with the Department of Fish and Gane, and | amrepresenting
themtoday. | amnot with them | have just a few
guestions for you.

And let nme start off fromwhere you finished up talking
about the south diversion |ocation above Daguerra Dam the
pool leading to the South Canals and the gabions attached to
t hose pool s.

In [ ooking at your testinony |I think you had only a
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brief testinony about those gabions, and you have been asked
a variety of questions since.

Could you help me clarify a little about these gabions.
Is it your testinobny that the gabions we are tal ki ng about,
whet her there is one or several, are designed to be screens
to prohibit adult and juvenile sal monids from goi ng through
the systeminto these canal s?

MR FLEMM NG It is ny understanding that that is
t heir purpose, yes.

MR. CUNNI NGHAM | think you earlier testified that you
know t hat apparently they at | east are not successful
tal ki ng about overtopping; is that correct?

MR. FLEMM NG Yes.

MR. CUNNI NGHAM  Does the gabion or if there is nore
than one, the gabions, work effectively to stop the
m gration of juvenile salnmonids into the diversion works?

MR FLEMM NG There is evidence that fish have been on
both sides. It was obvious that they overtopped -- not so
obvi ous they overtopped, but they were on the other side.

MR GUNEE: | would add to that in Exhibit 3 there is
a di scussion on the recomendati ons fromthe people on the
wor ki ng paper for new screens to be built there. The
gabi ons have been shown to be ineffective based on surveys.

MR, CUNNI NGHAM  Leads nme into another area | wanted to

talk to you about, and that is your Exhibit DO, S-DA-3
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which | believe is the working paper on restorati on needs.
There were quite a few questions asked earlier of you.

Per haps you could help ne understand it. Since one of the
lines of questioning brought to you by M. Lilly is a

subj ect near and dear to my heart, it is this constant
fascination with the word "optim ze."

Could I call your attention, both of you gentlenen,
pl ease, to Page 14 of that docunent. | believe it is
actually called 3-XC-14. | believe M. Lilly asked both of
you about the word "optinize," where it says action one
obj ecti ve.

Can | ask both of you gentlenen, | don't know which one
woul d be the better witness on this, is it your
under st andi ng that the subsequent recomendation will
obtain, optinmize or is just the objective of what is being
att enpt ed?

MR. GUI NEE: M understanding --

MR. LILLY: Excuse ne.

H O BROMW:. M. Lilly.

MR. LILLY: | object on the ground that the term
subsequent recommrendation is anbiguous. | don't know what
counsel is referring to.

H O BROM:. M. Cunni ngham

MR. CUNNINGHAM M. Lilly and the w tnesses, what | am

referring to is the subsequent two pages follow ng action
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one, where it starts off with a narrative description and
then it lists a variety of ideas or possibilities to be
recomended for inmplenmentation, if possible. That is the
subsequent two pages from action one; objective, optimze
m gration, spawning and i ncubation in the Lower Yuba River.

May | restate my question again? Gentlenmen, is it your
under st andi ng that when the report or action plan uses the
word "optimze" that it is suggesting that all of the goals
followed in the subsequent two pages are going to be
obt ai ned or they should be attenpted?

H O BROM: Just a mnute.

M. Lilly, you have an objection on the floor. Do you
wish to withdraw or is that satisfactory?

MR. LILLY: The clarification is helpful. | think the
question is still very hard to foll ow and anbi guous. Before
it was unclear whet her he neant subsequent in tinme and
subsequent pages in the docunment. But | would request that
he clarify the question so it is not so conpound. At this
point there is three different conponents to the question

H O BROAW: M. Cuinee, do you understand the
guestion?

MR GUNEE: | think | followed it. D d you want to
restate it or do you want ne to try to answer what | thought
| heard you ask?

H O BROMN: Perhaps, M. Cunni ngham
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MR. CUNNINGHAM | will try one nore tine, M. Brown.

You concede -- let me ask this. Go piece by piece.

You see where under action one it says objective,
gent | enen?

MR GU NEE: Yes, | do.

MR. CUNNI NGHAM Do you see the first word of the
phrase foll ows, the underlined word objective?

MR. GU NEE: Yes.

MR. CUNNI NGHAM |s that word optinize?

MR. GUINEE: The word is optin ze.

MR. CUNNI NGHAM Is it your understandi ng and used at
that point in that phrase that this docunent is saying wll
optim ze the follow ng nodifiers?

MR. GU NEE: GCkay. As | nentioned earlier, | would no

use the word optimze. |In that context my understanding is
it istrying to say the objective is to optimze. It is no
saying that these flows will necessarily achieve

optim zation of the habitat conditions.

MR, CUNNI NGHAM M. Guinee, doesn't it, in fact, in
t he next, on Page 3-XC-15, under the paragraph titled
Actions for Inmproving Instream Fl ows, doesn't the sanme plan
actual ly discuss that there are multiple flows that will be
perhaps optimal for separate |ifestages, but then strikes a
conprom se with trying to cone up with the nunbers

recomended? Isn't that what | amreading there?
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MR. GUINEE: You're right. You are reading the
di scussi on about some of the things the biologists
consi dered when devel opi ng the post schedule. And then it
concludes that the flows it cane up with is 700, based on
best available information at the tine would be
reconmended.

MR. CUNNI NGHAM Wuld it be safe to say, at least in
your understandi ng, the 700 cfs recommendati on out of this
docunent was a conpromi se reconmendation rather than an
attenpt to optimze all lifestage sal monid issues?

MR GUINEE: Yes. | think that is safe to say.

MR. CUNNI NGHAM  Either M. CGuinee or M. Flenmng, |
notice this docunent is dated 1995. |Is it your
under st andi ng this docunent addressed either the steel head
or the spring-run salnmon as a threatened speci es under the

federal Endangered Species Act?

MR. GUINEE: No. Spring-run chinook nor steel head were

not listed at the tine this docunent was produced.

MR. CUNNI NGHAM I n fact, can either of you tell ne
fromthis docunent is spring-run sal non even addressed,
spring-run chi nook sal non even addressed in this docunent?
It nmakes multiple references to chinook salmon. Are we
tal king about fall-run or spring-run?

MR GU NEE: M recollection is that the focus is on

fall-run chi nook sal non. | believe, based on the Fish and
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Gane report, the flow study that was done, the habitat
transects were measured, | think, primarily focused on
fall-run chinook salnon. There is a recognition that
spring-run chinook and steel head reside in the Yuba River in
this docunent. However, the flows were primarily targeting
fall-run chinook.

MR. FLEMM NG The entire docunment, the three vol unes,
do address spring-run and steel head. But they don't
provide flows for themand things |ike that because there
wasn't enough data, | think, to make those determ nations.

MR. CUNNI NGHAM  The entire docunment actually addresses
the entire Central Valley of California, right?

MR. FLEMM NG. Yes, Sacranento and San Joaqui n and
Del t a.

MR. GUI NEE: Including shad in the Yuba.

MR. CUNNI NGHAM  Shad | eads nme to one |ast question

| believe M. M nasian was asking you to play, perhaps
I will put it crudely, to play God, if you were able to
choose which species you would try to nanage on the system

There appears to be a conflict with the flows for
managenent of Anerican shad and proposed flows for
management of spring-run chi nook sal non and steel head.

H O BROMW:. M. Lilly.

MR. LILLY: | object to the --

MR. CUNNI NGHAM | haven't asked the question yet.
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H O BROM: | know. He is objecting to the -- | will
find out in a mnute.

Just a nonent.

MR LILLY: | was going to wait until he finished the
guestion. But since you asked me, | will be glad to
answer .

That m sstates the prior question and answer. M.
M nasi an never sai d anything about asking to play God. Just
asked them what their recomendation to the Board was.

H O BROAN: Rephrase your question, M. Cunni ngham

MR. CUNNI NGHAM  Rephrase ny question

| believe M. M nasian specifically said, if you had to
make t he choice, what would you do. | amsorry. That is
pl aying God, M. Brown, all definitions of the phrase.

H O BROMN: | sustain the objection. Rephrase the
qguesti on.

MR. CUNNI NGHAM  Rephrase the question

Gentlenmen, if you were asked in a hypothetica
situation to evaluate this report and provide -- this is the
report working paper on restoration needs, were tal ks about
the American shad. It also tal ks about sal non and
steel head. To the extent there is a conflict in the
recommendati ons of flows, would either of you gentlenen have
a personal opinion as to which species should be managed

first or attenpted to be provided ideal flows first?
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MR GUNEE: | think | nmentioned earlier that, in
general, as a biologist | would reconmend the flows for the
endangered sal non and steel head as well as the other sal non
in the streamas a priority conpared to shad. And | would
al so recomend that the Board try to inplenment those actions
in a way that could also benefit shad. It may not have to
be either/or. Shad may be able to continue spawning
downstream of Marysville, as an exanpl e.

The thing | wanted to add to that is that the Fish and
Wldlife Service, even though we don't admi nister the
Endangered Speci es Act for the anadronous fish species, we
do have a responsibility in any of your actions to hel p neet
t hose objectives of the Endangered Species Act that NVFS is
adm ni stering on behalf of those fish. | think the
endanger ed species would be high priority.

MR. CUNNI NGHAM M. Flenming, | think you had
something to add, if you don't have a question for ne.

MR. FLEMM NG Go ahead

MR, CUNNI NGHAM  You testified in this same area about
t he Anadronous Fish Restoration Act, and that all of these
fish were recogni zed as anadronous fish for consideration
and care. Does the act differentiate between native or
i ndi genous speci es and nonnative speci es?

MR. FLEMM NG The Anadronous Fi sh Restoration Program

does not distinguish between native and nonnative. It was
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handed down through CVPI A | egislation and so there wasn't a
distinct line that said, "Take care of the natives first."
As a biologist, that would be ny bent, but --

MR, GU NEE: | would add to that that the anadronmous
fish, the Central Valley Project |nmprovenent Act did
specifically task Interior with restoring the sal non, the
chi nook salmon, in the Central Valley, steel head, green
sturgeon and white sturgeon, and striped bass and Anerican
shad. Those last two which are not native.

MR. CUNNI NGHAM  That was ny | ast question for you.

On the Yuba River is the Anerican shad a native specie

MR. FLEMM NG  No

MR GUNEE: No, it is not.

MR. FLEMM NG Not anywhere in Central Valley?

MR GUINEE: It is an East Coast transplant.

MR, CUNNINGHAM Isn't it true that American shad is
strictly an East Coast transpl ant?

MR. FLEMM NG Yes.

MR. CUNNI NGHAM | have no further questions.

Thank you, M. Brown.

Thank you, witnesses.

MR. FLEMM NG  Thank you

H O BROM:. |s M. Sandino here?

MR, CUNNI NGHAM M. Brown, M. Sandi no was not

pl anni ng on being here except on call or as necessary.
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H O BROWN. Thank you, M. Cunni ngham

Staff.

M5. LON Yes, | have a few questions for you

---000---
CROSS- EXAM NATION OF U. S. FI SH AND W LDLI FE SERVI CE
BY MR STAFF

M5. LON W have heard today and also in the
cross-exam nati on of your panel today and al so yesterday of
Nati onal Marine Fisheries Service about the pulse flow
issue. | amassuming that the parties are referring to
pul se flows as higher. Short duration flows in the spring
nmonths to inprove the survival of outmigrating juvenile
sal non.

Did you nake any reconmendati ons for pulse flow
rel eases on the Lower Yuba River in your testinony?

MR GUINEE: In ny testinony | did not. | was focusing
on asking the Board to maintain the ninimmflows I
descri bed earlier. However, the working paper does discuss
eval uating the effectiveness of pulse flows which would be
sone additional flows over and above the mninum flows that
| was recomendi ng, that | amrecommendi ng.

M5. LON Ckay.

MR FLEMM NG And ny testinony did address pul se flows
in that the Revised Draft Restoration Plan |ists evaluation

nunber one under the Yuba River section, is to evaluate the

CAPI TOL REPORTERS (916) 923-5447 357



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ef fecti veness of pulse flows to facilitate successfu
juvenile salnonid nigration, and | did nention that.

M5. LON But the pulse flows that you are referring
you woul d have in mind as being over and above what the
m ni mum fl ow recommendations for April, May and June are
currently in your testinony?

MR. GUINEE: That's correct.

MR FLEMM NG  Yes.

M5. LON So, at a minimumdo you think that the
sustai ned flow throughout the chinook sal nron and steel head
spring emgration period at an adequate |level nay result in
as good or better survival than a shorter termpulse flowin
spring? Not tal king about any particular |levels now, but in
general could a sustained flow throughout that period result
in as good or better survival than a shorter duration pul se
fl ow?

MR GUINEE: In ny opinion, | think it could result not
only as good but likely better. Because if we sustain a
mnute flow that is high enough for the fish to successfully
nm grate downstream then the fish can | eave when they are
ready to |l eave. When they have nmatured to the point or they
are smolting and are ready to go to the ocean, then they can
have good habitat conditions to migrate to the ocean, as
conpared to if we have a very | ow base flow and just relying

on pulse flows, and trying to guess as to the timng of when
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nost of the fish may be ready to go. | don't think that is
effective. In the Stanislaus River the approach we took was
to try to sustain 1,500 cubic feet per second for the
three-nonth or 90-day period to allow the fish to | eave when
they were ready and have good conditions to migrate.

MR FLEMM NG | would like to add to that that those
reconmendati ons were not nmade with base level of 1,500 cfs
or whatever it was as the peak. That is just a base and
that there was high variability inflows or highly variable
flows that accentuated and facilitated the emigration. And
we are not just saying we want, you know, a flat line flow

MR GU NEE: That is correct, too.

M5. LON In that particular river, then, you were
tal king about a mninmumflow that was sustai ned over the
majority of the outmigration period, if not all of it, to
maxi m ze or to inprove survival throughout that entire
period is the objective?

MR FLEMM NG O snolt enigration.

MS. LOW O snolt?

MR. FLEMM NG Specifically snolts.

MR, GUI NEE: That's correct.

M5. LON Thank you.

The other questions | had for you related to the
eval uation studies you made. There are eval uation studies

i ncluded in both the working paper and the Final Draft AFRP
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Plan; is that correct, there are sone evaluations in both
pl ans?

MR. FLEMM NG Yes.

MR, GUI NEE: That's correct.

M5. LON Do you believe there are -- other than those
studi es, evaluations, that are included in Exhibit 8, and
think we | ooked at those earlier, Page 3, | think, of
Exhibit 8, lists, | think, three of the evaluation studies
fromthe Draft AFRP Plan. Are there any further fisheries
studi es that may be needed to define instreamflow needs in
the Lower Yuba River other than those studies that are
i ncluded there? Are there any studies that the Service
woul d recommend to further define instreamflow needs in the
Lower Yuba River?

MR FLEMM NG Yes. | think so. Specifically, right
now the informati on on outnmigration juveniles is very
limted. And | think it would be good to try and understand
that better. Just -- | am speaking off the top of my head
It is not sonething | am planning or have pl anned.
Year-round sanpling would be a really inmportant effort.

MR. GU NEE: The thing | wanted to add to that is the
eval uations identified in the Anadromous Fi sh Restoration
Program were not intended to be an exhaustive list of al
the evaluations that we were intending to do. They were

ones that could reasonably be done in the Anadronous Fish
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Program

So the evaluations | would add and encourage the Board
to adopt National Marinee Fisheries Service nade sone
recomendati ons yesterday. And the Departnent of Fish and
Gane, in reviewing their testinony, is very concerned about
habitat for spring-run chinook sal non and steel head in the
Yuba River. | would encourage the additional conditions or
eval uati on needed for inproved conditions for the
restoration of those species.

M5. LON Are there any further studies, types of
fishery studies, that you would recommend at this tinme, any
general categories of studies?

MR. GUINEE: You know, in the spirit of what we have
been doing on the Stanislaus River where we used tools
provi ded by the Central Valley Project |Inprovenent Act to
i ncrease the flows, and through the nonitoring and
eval uation of juvenile fish and adult fish in response to
those flows, can sort of -- we can adaptively nmanage t hem
whet her we need the full 90 days or how effective can a
30-day pul se be. Things like that.

I would urge the Board that it require at a mni mumthe
i medi ate i npl enentation of the Draft Decision flows. And
then | encourage themto inplenent the AFRP | evel flows and
noni tor and eval uate those flows to see if, in fact, they

are achieving the inmproved conditions for the fish that we
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are recommendi ng, that inplenmented inprovenment that we will
see. And then, you know, that process could continue to

i nfformthe Board about how effective those flows are for
protection and restoration of the fish in the systemin the
Yuba River.

M5. LON M. Flenm ng.

MR. FLEMM NG Continui ng the question are there other
st udi es.

There is very little informati on avail able on
steel head, steelhead life history, spring-run, their life
history. And actually there is not a whole | ot of
information on fall-run life history and their strategies on
t he Yuba River.

So studies to evaluate habitat usage, rearing tines,
all those kinds of life histories studies would be
important, | think, for all involved to get a handl e on what
the popul ations really are and how stable they are and what
strategies they are using. | think those life histories for
each particular species would be hel pful.

M5. LON | have noted in particular there are not good
spawni ng surveys for either spring-run or steel head on the
Lower Yuba River. Wuld those studies be something that you
could see as being necessary for nonitoring the
ef fectiveness of instreamflows in the future or other

nmeasures that could be inpl enented?
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MR. FLEMM NG Yes.

MR. GUINEE: Yes. | would agree they would be very
hel pful .

M5. LON Thank you very much.

That is all the questions | have.

MR. FRINK: | do have sone questions on the fish
screening facilities.

There was a di scussion earlier about a barrier project
has been proposed at the outfall fromthe Yuba Gol dfi el ds.
Has funding been identified or provided for that project?

MR. FLEMM NG The Anadronmous Fish Restoration funded
the feasibility study, feasibility and prelimnary
engi neering, and that was just conpleted. | haven't even
| ooked at it. It's in ny box.

But the next step for the Anadronmpus Fish Restoration
Program woul d be to devel op partners and pursue funding for
that. But has funding been identified? No.

MR. FRINK: Have you reviewed the specific designs
proposed for that project?

MR FLEMM NG | was involved in the process and know
what it is and happy with the alternative selected and
desi gn.

MR. FRINK: Do you believe, then, that if the project
were built it would be effective in preventing adult sal non

fromendi ng the Yuba CGol dfiel ds?
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MR FLEMM NG At all flows, except hundred-year
events, yes.

MR. FRINK:  Would they be sw nm ng upstream during
hundred year events?

MR FLEMM NG | don't know.

MR FRINK: Are you famliar with the new fish screen
at the Browns Valley Irrigation District diversion facility?

MR FLEMM NG | sawit.

MR. FRINK: | n your opinion, does that screen work
satisfactorily?

MR FLEMM NG | amnot an engi neer and hadn't had a
whol e I ot of experience with it. From ny understanding of
screens, it looked like it was a very good system

MR FRINK: M. Guinee, would it be your opinion that
the new screen installed at Browns Valley Irrigation
District's facility is a satisfactory fish screen facility?

MR GUINEE: | wasn't directly involved with the
Anadr onbus Fi sh Screen Program | believe it was M.
Qdenwel I er fromthe departnent who testified. M
understanding is that that screen was built to neet
Department of Fish and Gane and Nati onal Marinee Fisheries
Service criteria. And ny understanding, the criteria -- if
a screen is built to those specifications, they are
general ly very effective, nmuch nore so than the diversion

structures out there prior to the construction of the
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screen.

MR FRINK: So, | would take it that the Fish and
Wldlife Service is not recomendi ng further inprovenent on
fish screen facilities at that point at this time; is that
correct?

MR, FLEMM NG At that |ocation?

MR. FRINK:  Yes.

MR GUINEE: | would agree with you. |In fact, going
back to Exhibit 3, that was one of the three prinmary screens
we recomended be either nodified or replaced. Browns
Val | ey has apparently done that. The other two are
Br ophy- Yuba Sout h and Hal | wood- Cor dua.

MR FRINK: Are you famliar with the Hall wood- Cordua
fish screen, either of you?

MR. FLEMM NG Yes.

MR. GU NEE: | have been there a few tines

MR. FRINK: As you nentioned, the Departnent of
Interior's Exhibit 4 recommended i nprovenent of the fish
screens at that location. What are the problens with the
exi sting screen?

MR. GUI NEE: You know, | can tell you what it says here
in Exhibit 3. | primarily prepared to talk to you about ny
flow reconmendation. Essentially it tal ks about the screen
is inefficient in preventing the entrai nnment, the

i mpi ngenent of smolt-sized salmonids or actually it's fairly
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efficient in preventing the entrainnent and i npi ngenent.

However, | osses do occur near the screen face and the intake

channel due to predation.
| believe Departnent of Fish and Gane has coll ected

some data on that. And then | am not sure, but | believe,

t he bypass which then, after the fish entered -- because the

screen sets back off of the river, the fish have to cone
into the channel. Wereas, Brown's Valley built their
screen right on the river. The fish are bypassing and
staying in the river. At Hallwood-Cordua they go down the
channel and then have to get back to the river either by
swi mm ng upstream agai nst the flow, which isn't likely for
juveniles, then there is a bypass which, ny understanding,
is inefficient. That's just the two nentioned in the
report.

MR FRINK: M. Flemming, is there anything you were
going to add to that?

MR. FLEMM NG No

MR. FRINK: Has any action been taken to inprove that
screen since the preparation of your report, since the
preparation of Exhibit 4?

MR GU NEE: Not that | am aware of.

MR, FLEMM NG | believe there -- no, no

MR. FRINK: Are you aware if any plans have been

prepared for inmprovenent or replacement of that fish

CAPI TOL REPORTERS (916) 923-5447

366



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

screen?

MR. FLEMM NG  No

MR, GU NEE: Not that | am aware of.

MR. FRINK: Do either of you have an opi nion on how the
fish screen should be inproved?

MR FLEMM NG | do. As | nentioned, | amnot an
engi neer and | haven't spent many years working with
screens, but it seems that the screens that are parallel to
the flow are screens that are nore effective, and that is
where everybody seens to be going.

So, in ny opinion and ny thoughts have been, that it
woul d be appropriate to nove the diversion such that it is
parallel to the flow and provide screening at the river's
edge as opposed to down the Channel

MR GQUINEE: | would add to that that my understandi ng
of the installation at New Browns Valley Irrigation District
screen is that it was an effort that included cooperation
frommany different parties. | would encourage the Board to
enlist the expertise and feedback fromthe Departnent of
Fi sh and Gane screening experts and their engineers, as wel
as National Marinee Fisheries Service engineers to be sure
that that screen was built to the criteria to protect the
fish in the Yuba R ver.

MR. FRINK: Do you know if federal funding renains

avail abl e for inproving fish screening facilities at water
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di version | ocations along the Yuba River?

MR FLEMM NG | think federal funding through Cal/Fed
is avail able and also --

MR. GU NEE: The Fish and WIldlife Service continues to
have, pursuant to the Central Valley Project |nprovenent Act
and the Anadronous Fish Screening Program al so provides
fundi ng, sort of state and federal cost share, on
construction of new fish screens.

MR. FRINK: Oher than Browns Valley Irrigation
District fish screen, do you know if any other water
districts have applied for funding fromthe federal program
to inmprove fish screening facilities on the Lower Yuba
Ri ver?

MR, FLEMM NG Them no

MR. GUINEE: Not to my know edge on the Lower Yuba
River. On the Sacramento River and other rivers they have.

MR. FRINK: Thank you.

That is all the questions | have. That is all the
staff questions.

H O BROM: Al right. That concludes the cross.

M. Cee, do you have redirect?

MR CGEE: No, sir, | don't.

H O BROM: No redirect, so there is no recross

Do you have exhibits you would like to offer into

evi dence?
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MR, GEE: Yes, M. Brown, | do.

At this time | would Iike to nove into the record S-DA
Exhi bits 1 through 8.

H O BROAN. One through 8.

M. Bai occhi.

MR. BAIOCCHI: Wth respect to recross, even though
there isn't redirect a lot of things have conme up in that,
and | believe | can ask sonme questions. And they are very
i mportant to the proceedi ngs, and nmaybe perhaps to ot her
people. But | know | am asking for a second bite out of the

appl e, but as the first person up on cross-exani nation.

H O BROM: | believe | ruled on that yesterday, M.
Bai occhi .

MR. BAIOCCCHI: | realize that.

H O BROMN: | am not going to change the rul es now
That is the rules we will all play by. | think, M. Lilly,

you were the one with the objection yesterday. So there is
no redirect, so there is no recross.

Exhi bits into evidence, 1 through 8?

MR. GEE: Yes.

H O BROMW:. Are there any objections to those
exhi bits being offered into evidence?

MR LILLY: M. Brown, first of all, just a
clarification for Exhibits SSDAO-3 and S-DO -4, excerpts

fromthose reports were circulated to the parties. | just
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wanted to nake sure that M. Gee confirms that the entire
reports, not just the experts, will be or have been
submitted to the State Board. Can we just have confirnmation
of that?

MR CEE: Yes, | can confirml did deliver full sets to
the Board staff of these docunents.

MR LILLY: That is what will be admitted into evidence?

H O BROM: Yes

MR. LILLY: Thank you. | appreciate the
clarification. The only other objections we have, as | said
with the National Mrinee Fisheries, the docunents
yesterday. CObviously these docunents, being government
docunents, are subject to official notice, contain nunerous
hearsay statenents. W just ask that they be received into
evi dence subject to the linmtations on the use of hearsay.

The other thing is, while these exhibits do provide
background i nformation, they clearly were prepared with a
di fferent goal, the goal being doubling of the anadronous
fish population in the Central Valley, which is not the
| egal standard the State Water Board will be applying in
this proceeding. So, again, we do not object to them being
recei ved for their background information purpose, but we do
bel i eve they should be received subject to the qualification
that they were prepared under a different |egal standard

than the Board will be applying in this proceeding.

CAPI TOL REPORTERS (916) 923-5447 370



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H O BROWN: Thank you, M. Lilly. Your comments are
on the record and will be appropriately considered by the
Boar d.

Are there any other objections?

There being none, then | will accept those exhibits
into evidence.

MR CGEEE M. Brown, if | may take this opportunity to
make a clarification. Today | am appearing on behal f of the
Fish and Wildlife Service, but in later stages of this
proceeding | would like to reserve the right as an attorney
fromthe Departnent of Interior to call potential rebutta
wi tnesses fromthe U S. Bureau of Reclamation as well.

H O BROM: That will be fine, M. Cee.

MR. CGEE: Thank you

H O BROM: M. Baiocchi, with your approval, M.
Sanders would like to do direct.

MR. BAIOCCHI: He may, no problem

H O BROMW. M. Cee, gentlenen, thank you very nuch
for your participation.

MR. SANDERS: | thank you for allowing me to speak
first or before CSPA. Some of our witnesses have to get
back to their day jobs.

I would like to start with a brief opening statenent.
First, alittle bit about the law. | would like to state

enphatically here for the record that this proceeding is
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about water rights. It is not a trial of Yuba County Water
Agency. The legal issue here is not whether Yuba County

Wat er Agency has nmintained flows in good condition. That
is not what we are tal king about here. W are tal ki ng about
the public trust resources on the Lower Yuba River.

The State of California Constitution, Article X
Section 2 hereby declares that because of the conditions
prevailing in the state of California water is to be put to
beneficial use to the fullest extent to which they are
capabl e and the waste or unreasonabl e use or unreasonabl e
nmet hod of use of water be prevented, and the conservation of
such waters is to be exercised with a viewto the reasonable
and beneficial use thereof in the interest of the people and
for the public welfare.

At heart that is what this hearing is about. | nove
to, of course, a case that | am sure everybody is aware of,
Nat i onal Audubon Society versus Superior Court, where the
State of California Suprene Court discussed at |length the
public trust doctrine in relation to State Water Resources
Control Board water rights hearing.

I will quote on Page 441. This is Cal 3rd at 441:

The public trust doctrine is an affirnmation
of the duty of the State to protect the
peopl e's conmon heritage of streans, |akes,

mar shl ands and tidal |ands, surrendering that
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right would have protection, only in rare
cases when the abandonnent of that right is
consistent with the purposes of the trust.

(Readi ng.)

In other words, this Board has continuing authority

over the public trust resources of the State of California.

I move quickly to a few sections of the

California Code. Start with Public Resources Code Section

1001.

The Director of Fish and Gane shall identify
and |ist those streanms and watercourses

t hroughout the state for which mininum fl ow
| evel s need to be established in order to
assure the viability of streamrelated Fish

and WIldlife resources. (Readi ng.)

nove on to Section -- I'msorry, that wasn't 1001

that was 10001. And we will go to Section 10002 next where

the Legislature directed the Departnent of Fish and Gane not

later than July 1st, 1989:

The director of Fish and Gane shall prepare
proposed stream fl ow requi renents which shal
be specified in terms of cubic feet of water
per second for each stream of water course
identified pursuant to Section 10001

Furt her, upon conpl etion of proposed stream

CAPI TOL REPORTERS (916) 923-5447 373



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

flow requirements for any individual stream
or water course, the Director of Fish and
Ganme shall transmit these proposed
requirenents to the State Water Resources
Control Board. The State Water Resources
Control Board shall consider these
requirenents within a streamas set forth in
Section 1257.5 of the Water Code. (Reading.)

So, again, that is exactly what we are doi ng here.
Pursuant to this legislation, the state Fish and Gane
Department cane up with a fisheries managenent plan and
transmitted it to this Board for adjudication subject --
under Section 1257.5.

1257. 5:

The Board may establish such stream fl ow
requirenents as it deems necessary to protect
fish and wildlife as conditions and permits
and |icenses in accordance with this

provi si on. (Readi ng.)

Finally, I would like to point out the Sal nbn Steel head
Trout and Anadronous Fish Protection Program Act, or program
act, is Fish and Gane Code Section 6900. Section 6901, the
Legi slature for the purposes of this chapter find,

Subdi vi sion (d) reads:

Protection of and increase in the natural
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The state Legislature has considered rura

spawni ng of sal non and steel head trout
resources of this state will provide a

val uabl e public resource to the residents, a
| arge statew de econonmic benefit and woul d,
in addition, would provide enpl oynent
opportunities not otherw se available to the
citizens of this state, particularly in rural
areas of present under enploynent.

(Readi ng.)

areas with

under enpl oynent and they have determ ned one way to protect

these or to inmprove this condition in rural areas, such as

Yuba County, is to increase the natural spawning sal non and

st eel head resources.

The Yuba River supports a natura

fishery.

go further to Subdivision (e).

Proper sal mon and steel head trout resource
managemnment requires mai ntenance of adequate
| evel of natural as conpared to hatchery

spawni ng and rearing. (Reading.)

There is no hatchery which again nakes it

especially inportant in terms of sal nbn and steel head

resources in the state of California.

nove to Subsection (g):

The protection of and increase in the natural
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spawni ng sal non and steel head trout of the
state nust be acconplished primarily through

i mprovenent of stream habitat. (Reading.)

Again, that is exactly what we are tal ki ng about here.

Finally, nove to section, Fish and Gane Code Section
6902.

The Legislature declares it is the policy of
the state to significantly increase the

nat ural production of sal mon and steel head
trout by the end of this century. (Reading.)

That was the end of the 20th century, and we have
al ready mi ssed the deadline.

The departnent shall develop a plan and
programthat strives to double the current
nat ural production of sal mon and steel head
trout resources. (Reading.)

Exactly |ike the AFRP program we just heard testinmony
about. The State of California has a policy to double
producti on of these fishery resources.

SYRCL subnmits that in this day and age on this river
diverting large quantities of water w thout al so adopting
conservation programs and conjunctive use policies
constitutes unreasonabl e use of water. Likew se,
unscreened or inadequate screened diversions constitute a

unr easonabl e net hod of diversion and should be and are
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prohi bited under the Constitution of the State of California
and should be recogni zed as such by this Board.

| think we will submit evidence and there will be
evi dence that there has been i nadequate conservation. There
are no conjunctive use progranms and that the screens, except
for the Browns Valley screen, are inadequate or even
unscreened during parts of the year

Public trust resources, obviously sal nobn and steel head,
are the primary thing that we have to discuss here. There
is legislation on those issues, as | just discussed. The
State of California is very interested in sal non and
st eel head, but there are other public trust resources that
this Board has sone duty to consider in this hearing. Just
to name a few. there is recreational fishing; there is the
fishery al so supports resident fish, not just anadronous
fish; and there should be some consideration for the health
of the fishery in adopting streamflows. Likewi se, there is
boati ng.

Unfortunately, witness Bruce Herring will not be
avai l abl e, he had to work or he had sone child care, but he
was planning on testifying about boating resources on this
stretch of river. Then, of course, there are recreation and
then finally tourism

We submit that this resource, if properly nanaged,

woul d be a potential source of tourismfor Yuba County,
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especially with the sal non and steel head being an integra
part of the tourist attraction.

Finally, I would like to just junp in for a monent with
an issue about federalization of what is California's
resource. This hearing may be the State of California's
| ast, best opportunity to assert authority over the Yuba
Ri ver public trust resources. W heard yesterday from NMFS
about the role of the federal government, the endangered
species listing of two of these species neans that the
federal governnent is stepping into this resource. There
has been -- with all due respect to M. Brown and to this
Board, there has been sonething of a vacuumin | eadership
fromthe State; and in the interimthe federal governnent is
about to step in. The species are |isted.

W heard from M. Ednondson that the 4(d) rule will be
out by next June. Once the 4(d) rule is out, it will be a
federal agency or federal court that nandates construction
of adequate fish screens, not this Board.

Li kewi se, once the consultation occurs between NVFS and
the Corps and FERC, it will be a federal agency or a
federal court that determ nes what the flows should be on
this river. This, in a very real sense, is the State of
California's opportunity to step in and say, "W are going
to take proactive approach to protecting our public trust

resources.” But mark my words, if you do not do this, the
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federal governnent will.

At this time | would like to begin calling up ny
W t nesses, starting with Shawn Garvey, the Executive
Director of SYRCL.

---000---
DI RECT EXAM NATI ON OF SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR SANDERS

MR. SANDERS: Pl ease state your nane for the record

MR. GARVEY: M nane is Shawn Garvey.

MR. SANDERS: Can you tell us what is your current
occupati on?

MR GARVEY: | amthe Executive Director of the South
Yuba River Citizens League in Nevada City.

MR. SANDERS: Have you prepared testinony for today's
heari ng?

MR, GARVEY: | have.

MR. SANDERS: Do you have a copy of your testinony in
front of you?

MR GARVEY: Yes.

MR. SANDERS: Can you briefly review the copy and tel
us if it is true and correct?

MR. GARVEY: | believe everything in ny testinony is
true and correct. | would for the record, | would like to
go over two points that | think are nobst inportant in ny

testi mony.
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Nurmber one, on Page 4, SYRCL is concerned about an
apparent |ack of watershed managenent or water conservation
pl ans for the Lower Yuba River and Lower Yuba River water
suppliers. W agree with the conclusion the Draft, the
Lower Yuba does provide a good exanple of a situation with
progressive wat ershed managenent can be applied to protect
public trust resources while continuing to neet reasonable
wat er denands for agriculture and other uses.

The hearing record and testinony fromthe 1992 revea
t hat Yuba County Water Agency and the various other water
districts operating on the Lower Yuba River have few
conjunctive use or water conservation progranms or policies
in effect. Unfortunately, that situation has nostly not
changed eight years later. 1In 1999, late 1999, SYRCL
requested using the public information, Public Records Act:
infornmation relating to conjunctive use, groundwater
management, conservation, efficiency in return flows from
t he Yuba County Water Agency, Brophy, South Yuba, Cordua,
Browns Valley Districts. There was responses to these
requests, and | think they are very instructive.

A few nonths after the 1992 hearings Yuba County \Water
Agency adopted an agricultural water nanagenment program
which is included. This programnotes that at the outset,
"Being primarily a whol esal er of water to other entities,

Yuba County Water Agency's ability to directly inplenent the
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provisions of the programis linted." |In fact, the Yuba
County Water Agency programrequires little or no
substantive action fromthe various water districts.

The preanble to YCWA's wat er nanagenent prograns
specifically notes it does not -- "does not directly address
on-farmwater uses." |Instead it suggests, but does not
require, that the districts create water managenent plans to
be updated every five years. The YCWA nanagenent program
speci fies what woul d be included in an adequate water
managemnent pl an

Apparently, as a result of SYRCL's public information
request, only Brophy has adopted a water nmanagenent plan
that woul d adhere to one adopted in Septenber of '92 by the
Yuba County Water Agency. Neither YCWA or any of the
districts provide SYRCL with a copy of their conjunctive use
program W can only conclude that they have not adopted
such plans. Cordua and South Yuba inforned us that
conjunctive use is "part of an ongoing operation plan of the
district and has been used in the past.”

These districts last practiced conjunctive use in
1994. Brophy, quote, has not adopted any conjunctive use
program and the district has no studies, reports or
menor andum concer ni ng such a program

Browns Vall ey has "no records" of any conjunctive use

pr ogr am
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Bot h Cordua and Sout h Yuba have adopted groundwat er
managenment plans. However, these plans also do not provide
for on-farmconservation. Neither of these districts appear
to have devel oped a surface nanagenent plan or ot her
policies or practices to conserve water, increase efficiency
or reduce agricultural return flows.

Brophy, on the other hand, has devel oped a surface
wat er managenent program but not a groundwater nanagement
pl an.

Browns Valley, "has no records.”

Yuba County Water Agency produced no docunents directly
in response to SYRCL's request regardi ng these plans.

The failure to devel op reasonabl e conservati on nmeasures
and conjunctive use prograns is truly inexcusable given the
current status of sal non and steel head and the conflict over
water in the Lower Yuba River.

The second point that | would draw your attention to is
the characterization of the conpetition and the conflict for
water use in the Yuba R ver system On January 19th of this
year, the Yuba County Water Agency engi neer was quoted in
the Marysvill e Appeal Denocrat "If we get an adverse ruling
in the Lower Yuba River water rights hearing, it could
totally bankrupt the Yuba County. Agriculture in Yuba
County, as it exists, at least half of it will go out of

busi ness. "
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We believe that such predictions as doomvastly
overstate the effects of this proceeding. Indeed, Yuba
County Water Agency clearly anticipates having anple and
sufficient water to supply its local custoners and to sel
water out of the basin. |In fact, only two weeks earlier, on
January 5th, 2000, the Marysville Appeal Denbcrat again
reported on current discussions between Yuba County Water
Agency and several potential out-of-basin water purchasers.

The two points here are out-of-basin water sales may be
extremely lucrative for Yuba County Water Agency. However,
the profits fromsuch sales only serve to subsidize an
unr easonabl e use of water within the YCWA service area,
outlined in ny first point.

Secondly, the characterization of Yuba County econonic
position, vis-a-vis these pending hearings, appears to be
drastically overstated.

H O BROMW: M. Garvey, have you taken the oath?

MR GARVEY: Here?

H O BROM: Yes

MR. GARVEY: No.

MR. SANDERS: None of ny w tnesses were here yesterday
and were not sworn.

H O BROM:. | amgoing to ask you to take the oath to
swear to the truth of your statement. Since you already

have sone information on the record, we will nake it
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retroactive
Al right?
MR, GARVEY: Yes, sir.
H O BROMN: Are your other witnesses here?
MR. SANDERS: | believe --

H O BROM: Stand. Raise your right hand and answer |

do.
(Cath adm nistered by H O Brown.)
H O BROMWN. Retroactive for you M. Garvey.
Pr oceed.
MR. SANDERS: | think | amgoing to call Maureen Rose
up next.

Pl ease state your nane.

MS. ROSE: Maureen Rose

MR. SANDERS: What is your current occupation?

MS. ROSE: | am Conservation Director for the South
Yuba River Citizens League.

MR. SANDERS: Have you prepared testinony for today's
heari ng?

M5. ROSE: | have.

MR. SANDERS: Do you have a copy of your testinony in
front of you?

MS. ROSE: | do.

MR. SANDERS: Pl ease take a | ook at your testinony and

tell us if it is a true and correct reproduction. |In other
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words, is that document in front of you the testinony which
you submitted?

MS. ROSE: It is.

MR. SANDERS: Can you briefly sunmarize your testinony

for us now.

M5. ROSE: Just to sunmarize ny testinony quickly, | am

here today to alert the State Water Resources Control Board
to two nmmjor issues that SYRCL has been concerned about on
the Lower Yuba River. Both are related to Engl ebri ght Dam

The first issue is the fact that Yuba County Water
Agency owns the FERC |license on the Narrows to the
hydroel ectric project. SYRCL has filed formal comments
regarding flows coning fromthe Narrows to the hydroel ectro
electric project on three occasions. One on April 9th, one
on April 14th and one on August 12; all of 1998.

The formal conplaints were based on the fact for
vari ous reasons that Yuba County Water Agency has cited
flows on the Yuba River dropped drastically and were | ow
enough to the point that unidentified species were stranded
according to eyew tnesses' accounts. Unidentified species
of fish were stranded and then the flows were turned up
rapidly and, therefore, there were no studies available to
docunent what kind of species were stranded and killed
during that tine.

SYRCL is concerned that the Yuba County WAter Agency
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has had so nmany problens with the facility that they may not
be able to adhere to their FERC | icenses. W wanted that on
the record for this proceeding.

Qur second point is that there -- nmany of you nay know
that P&GE is divesting many of their hydroelectric
facilities throughout the state of California. Their
Narrows 1 hydroelectric project is owned right now, and a
FERC |l icense is obtained for PGE. And the Yuba County
Wat er Agency has expressed interest in taking over the
Narrows 1 hydroel ectric project.

SYRCL is concerned that if Yuba County Water Agency
t akes over the hydroelectric project, which is also sited
right at Engl ebright Dam the managenent of the flows for
the project may significantly change. Yuba County Water
Agency is a water user primarily. PGE is primarily a power
generation conpany. |f Yuba County Water Agency takes over
the license at that project, they will operate that project
primarily for Yuba County Water Agency use rather than power
generation. And SYRCL is a fornmal intervenor on the Public
Uilities Comni ssion proceeding that is |ooking at that very
issue. There will be a California Environmental Quality Act
revi ew of any kind of license transfer of that project.

We woul d |ike the Board to consider whatever comes out
of that CEQA review at the tinme of your decision for these

flows.
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Thank you.

MR. SANDERS: | am going to nove right al ong and cal
up Robert Broda to testify.

Pl ease state your name for the record

MR. BRODA: Robert Broda.

MR. SANDERS: Can you tell the Board what your current
occupation is?

MR, BRODA: Well, | amthe conservation officer of the
ol d Country Fly Fishers and on the Board of Directors since
1998.

MR. SANDERS: Have you prepared testinony for today's
heari ng?

MR BRODA: Yes.

MR. SANDERS: Do you have a copy of your testinmony in
front of you?

MR BRODA: Yes.

MR. SANDERS: Can you briefly review the copy and tel
us if it is a true and correct reproduction?

MR. BRODA: Yes, it is correct.

MR. SANDERS: Can you briefly describe your testinmony
or sunmarize your testinony?

MR. BRODA: Well, | am speaking today as a menber of
the public that uses the river, and | consider the fishery a
public trust resource. And | fish on it as often as | can

usual Iy about once a week, and | have done that for severa
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years. And | have observed several apparent violations in
t he managenent of this public resource according to, for

i nstance, the FERC license of the Yuba County Water Agency.
Such as violations in their ranping schedule, and al so
observations concerning the effects of it being a tailwater
fishery, the inpoverishnent of the gravel, the sal nonids,
the need for their reproductive cycle and as well as the
aquatic invertebrates and the whole chain of life that
supports the fishery.

O her things | have observed are the linmtations in
access to the spawni ng grounds caused by the operation or
i nadequacy of the operation of the fish |ladders on Daguerra
Poi nt Dam

MR. SANDERS: |Is that enough? Are you through?

MR. BRODA: Ckay. | nean ny testinony is described --

MR. SANDERS: Your testinony will be in the record, so
we just need a summary. Anything el se you would like to
say? Go ahead.

MR. BRODA: Well, as a nmenber of the public, | don't --
| feel these clients of the diversions are entitled to the
wat er, but they are not entitled to the fish that are | ost
inthe irrigation of agricultural products. And I think it
is the duty of the Water Resources Control Board to nake
sure that these fish aren't |ost through inadequately

screened diversions.
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MR. SANDERS: M. Broda, you prepared a report, July
22, 1999, and we submitted as SYRCL Exhibit 11

Can you tell us just alittle bit about what the report
is and give the Board a little background on that event?

MR. BRODA: Well, | don't have a copy of that in front
of me. It was an addendumto ny testinony. But SYRCL was
notified that this was going to be a |owering of the flows
out of Engl ebright, and they wanted sone observers to be
down there. And | was there with a fishery biol ogist and we
observed the ranping event. The water was | owered for four
hours and then the flows were increased and it cane back
And we observed as the channel retreated we nade certain
observations that are kind of generic observations with up
and down flows out of the dam

The observations | nade had to do with the stranding
| argely of aquatic invertebrates.

MR. SANDERS: | amgoing to provide you a copy of ny
SYRCL 11, just for you to take a quick |look at it.

Is that a true and correct copy of the report you
nmade?

MR BRODA: Yes.

MR. SANDERS: One ot her question about that report and
those events. Wo were you with that day?

MR. BRODA: Craig WIIlianson.

MR. SANDERS: Who is he?
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MR. BRODA: He is a biologist for the Fish and Wldlife

Ser vi ce.
MR. SANDERS

Cal vert up.

| think next | amgoing to call M. Bill

Pl ease state your name for the record

MR. CALVERT:

VR. SANDERS

MR. CALVERT:

MR.  SANDERS
heari ng?

MR. CALVERT:

VR. SANDERS
front of you?

MR. CALVERT:

VR. SANDERS
us if it is a true

MR. CALVERT:

MR SANDERS

Bill Calvert.
What is your current occupation?
| amretired.

You prepared testinmony for today's

Yes.

Do you have a copy of your testinony in

Yes.

Can you briefly review that copy and tel
and correct reproduction?

Yes.

Along with your testinmny you submtted

several photographs we had marked as SYRCL Exhibit 137

MR. CALVERT: Yes.
MR. SANDERS: Do you have those photos in front of you?
| also -- in that folder there is also a copy of SYRCL

Exhibit 13 for M.

MR CALVERT:

MR.  SANDERS
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testimony now, | would just |like you to explain to the Board

what these photos are and it nmight be a little obscure, just

the pictures. | amsure with a little discussion fromyou
we can --

MR. CALVERT: | live on a hundred-acre ranch just near
the Yuba River. |In fact, on the bank of Yuba River. And

have occasions to go down and follow the activities of what

is going onin the river. And | had heard that there would

be sone flow changes and there is sone favorite spots I |ike
to nonitor. | went down and found a pond right near the
river that had small fish stranded init. And | |ooked

cl oser and found that they were sal non and steel head. |
noticed that the river was so |low that the outflow fromthis
little pond they were stranded in was no way for themto get
to the river. It was just going under the rocks. And
noti ced that sone snmall pools were |left under the black
berry vines and under some snall trees and birds were
feedi ng on them

And | went home and got a canera and took pictures of
it. Basically, that is what | did and that was right near
the river.

MR. SANDERS: You say that you nonitored the river.
About how often do you do that?

MR. CALVERT: Well, it is so close that you | ook at the

river, and it's alnpst a daily basis. But to actually get
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on an ATV and go down to the bed of the river, | do that
once a nonth or tw ce a nonth.

MR. SANDERS: Over what period of tinme? Years?

MR. CALVERT: Usually just during the sal mon spawning
time and high water events. Things would just perk your
curiosity.

MR. SANDERS: You nonitor the fishery during sal non
spawni ng time every year for the past?

MR CALVERT: Since 1974.

MR. SANDERS: Since 1974. And during that tine you' ve
wi t nessed sal non and steel head bei ng stranded often?

MR CALVERT: | didn't observe too much of the snall
fish being stranded in the early years in the '70s and ' 80s.
| became nore active because the fish popul ati on had dropped
fromwhen | had noved there and | becane interested in
restoring or finding out what was happening to the fish
And now | amnonitoring it very closely.

MR. SANDERS: Thank you

| amgoing to call up our final wtness who is Janes
Ei cher.

Af t er noon.

Pl ease state your name for the record

MR, ElI CHER: Janes Eicher

MR. SANDERS: Can you please tell us what your current

occupation is.
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MR. EICHER: Assistant Field Manager for the Bureau of
Land Managenent out of the Folsomfield office.

MR. SANDERS: Have you prepared testinony for today's
heari ng?

MR EICHER Yes, | have.

MR. SANDERS: Do you have a copy of your testinmony in
front of you?

MR EICHER  Yes, | do.

MR. SANDERS: Would you briefly review the copy and
tell us if that is a true and correct reproduction?

MR EICHER. It appears to be.

MR. SANDERS: Wbould you briefly sunmarize your
testi nony now.

MR. EICHER: Basically, the Bureau of Land Managemnent
has been involved in Yuba Coldfields area for the last 10 or
12 years in |looking at various issues surrounding the public
lands in that area. But primarily our testinobny today is
| ooking at the potential for the recreational opportunities
for a river parkway concept for the Yuba CGoldfields from
Marysville to Parks Bar. W believe that this area has the
uni que characteristics that would really provide a
t renendous opportunity, both econom c, ecol ogic and
recreational opportunities for the community of Marysville.

O her than that we are constantly pursuing ways to get

this off the ground and runni ng, and we believe, |ooking at
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ot her parkways throughout the state, such as the American
Ri ver Parkway and the San Joaquin River Parkway, are
exanpl es of what we believe the Yuba CGol dfi el ds would offer
the community of Marysville and the surroundi ng area.

W believe it is unique to | ook at other opportunities
for especially areas around Marysville econonically because
it is such an economically starving area. It is one of the
| ower incone/higher jobless areas, if you | ook at statistics
in the state of California, and anything we can do to
provi de an economni c boon to that area | think would be
beneficial. And we believe a soft approach to providing
recreational opportunities, environmental education, fishing
opportunities, wetland restoration is a good way to do
t hat .

MR. SANDERS: Thank you.

I am done with my direct exami nation

H O BROMN: Thank you, M. Sanders.

W will take a 12-minute break and come back w th our
cross-exam nation

(Break taken.)

H O BROMN:. Back on the record

W are ready for cross-examination

M. Ednondson, not here.

MR, BRODA: | would like to take a noment to correct

an inaccuracy in ny testinony. The M. Craig WIIlianmson
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that | referred to in ny testinony is none other than Craig
FI enmi ng.

Sorry about the error.

H O BROM: Al right.

W have M. GCee.

MR. GEE: M. Broda just answered ny questions.

H O BROMN: M. Bai occhi

MR. BAIOCCCHI: Yes, sir.

---000---
CROSS- EXAM NATI ON OF SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH

MR. BAIOCCHI: You are friendly witnesses. Gkay. So
just relax, put your feet up on the table and we will talk
about it.

You people -- isn't it true that you people represent
the public, aside fromyour public officials, but before
t henf

THE COURT REPORTER: | have to have each one answer in
order. Not all at once, please.

MR. BAIOCCHI: Al four people, aside fromthe BLM
manager; isn't that true?

MR. CALVERT: Yes.

MR BRODA: Yes.

MR. GARVEY: Yes.

CAPI TOL REPORTERS (916) 923-5447
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MS. RCSE: Yes.

MR. BAIOCCHI: You people are very faniliar with the

river?
MR BRODA: Yes.
M5. ROSE: Yes.
MR. CALVERT: Yes.
MR. GARVEY: Yes.

MR, BAIOCCCHI: M. Calvert lives next to the river.
You folks are down at the river all the time. You are very
i mportant in these proceedings. You are not here paid to
defend the water suppliers; you are here to defend your
interest in public trust resources; isn't that true?

MR, LILLY: Excuse ne, M. Brown. M. Baiocchi has
just admitted that these people are friendly w tnesses.

MR. BAIOCCHI: Ch, yeah. | admit that.

MR, LILLY: Wiile this hearing is not conducted to the
formal rules of evidence, he's clearly asking | eading
guesti ons which are inappropriate for direct exam nation of
friendly witnesses. W ask that he ask nonl eadi ng questi ons
of these witnesses.

H O BROM:. M. Baiocchi.

MR BAIOCCHI: | think it is ridiculous. | really
believe -- | amgoing to be vindictive. |If soneone gave
Al an a banana cream pie, he would be angry about the size of

it.
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H O BROM:. W don't --

MR. BAIOCCHI: The point is |I've done this. | did it
at the Salinas River hearing.

H O BROMW. M. Baiocchi, | amgoing to rule in your
favor.

MR. BAI OCCHI: Thank you.

It is not a big issue for ne.

H O BROWN. Dan.

MR. GALLERY: M. Chairman, | agree with M. Lilly.
What M. Baiocchi is doing is saying, "Hear's what | would
like you to say and do you agree?" And they nod yes, sir.
He's kind of saying everything he would Iike themto say and
then they agree with him That is really -- when you have a
friendly witness you are supposed to ask them a question and
let themstate the fact rather than the way he is doing it.
So there is sone nerit to M. Lilly's objection.

H O BROM: | have already ruled, but I will ask you,
M. Baiocchi, to ask the panel one at a tine and then answer
one at atime. And if you all nod your head yes to a
qguestion, the reporter has real difficulty in determ ning
what is happening for the record. And there is nmerit to
what M. Gllery and M. Lilly said.

So | amsure you are experienced, M. Baiocchi.
Rephrase your questions one at a tinme to the panel and we

will take the tine that is necessary in order to get
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t hr ough.

MR BAICCCH : M. Broda.

MR BRODA: Yes.

MR. BAIOCCHI: Are you famliar with fishing on the
Lower Yuba River?

MR BRODA: Yes.

MR. BAIOCCHI: Have you ever fished for American shad?

MR. BRODA: Only unsuccessfully.

MR. BAIOCCHI: You don't have extensive experience
with fishing for Anerican shad on the Lower Yuba River?

MR BRODA: No, | don't.

MR. BAIOCCHI: Do you fish for other species of fish
on the Lower Yuba River?

MR BRODA: No, | don't.

MR. BAIOCCHI: M. Calvert, you indicated you w tnesse
afish kill?

MR. CALVERT: Yes.

MR. BAIOCCHI: In this fish kill, what was the period?
What was the tinme?

MR. CALVERT: 9/3, | believe, Septenber the 3rd is whe
the pictures are dated. | observed it a day or so sooner,
| ower water.

MR. BAI OCCHI: 1999?

MR. CALVERT: Yes.

MR. BAIOCCHI: Ms. Rose, you indicated there was three
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events due to ranping rates where there was fish killed and
sal non were actually dewatered; isn't that true?

M5. ROSE: Yes. In ny testinmony, ny witten testinony,
| docunment three instances where we filed fornmal conpl aints.
There was one instance on Novenber 11th of 1998 where we had
eyew tness accounts but where we did not file a fornal
conpl ai nt .

MR. BAIOCCHI: Wuld the three conplaints be in
conjunction with what M. Calvert has w tnessed?

M5. ROSE: No, because he is actually citing a
different date.

MR BAIOCCHI : Between two witnesses here we have
identified there was four fish Kkills?

MS. ROSE: Five.

MR BAIOCCCHI : Was a total of five?

MS. ROSE: There are four that SYRCL has where there
are eyewi tness accounts. Three of which we file conplaints
on and Bill Calvert's nakes five.

MR BAI OCCCHI: Those fish kills, M. Rose, were based
on your testinmony, would you say that was the operations of
the project, the Yuba Project by Yuba County Water Agency?

M5. ROSE: Yes.

MR, LILLY: Object on the grounds of |ack of
f oundati on.

M5. ROSE: Actually --
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H O BROMW. Wit a minute. There is an objection on
the floor.

Explain, M. Lilly.

MR. LILLY: There is no evidence fromany of these
wi t nesses knowi ng whet her the changes in flow fluctuations
that they have tal ked about were due to project operations
or natural causes or sone other factors. |f they were due
to some other factor, they could be, for exanple, operations
on Deer Creek or the Yuba R ver.

They sinmply saw flow fluctuations. There has been no
foundation that they attribute -- they have know edge to
attribute this to a certain project.

H O BROMWN: Thank you, M. Lilly.

MR. BAIOCCCHI: May | fill the foundation, then?

H O BROMWN: Yes, sir, you may.

MR. BAI OCCHI: Thank you.

M. Garvey, as | recall, you contacted nme concerning --
when there was violations, theoretical, potential violations
of the FERC |icense.

Do you recall that?

MR, GARVEY: Yes, sir.

MR. BAIOCCHI: | advised you to file a conplaint with
t he Federal Energy Regul atory Comnm ssion.

MR GARVEY: Yes.

MR. BAIOCCCHI: Did you file a conplaint with the
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Federal Energy Regul atory Commission on the ranping rates
and fish kills?

MR, GARVEY: Yes, we did.

MR. BAIOCCHI: Didn't the Federal Energy Regul atory
Conmi ssion fly to California and neet with you?

MR, GARVEY: Yes, she did.

MR. BAIOCCHI: Could you -- what was the result of
FERC, Sharon -- | amtrying to renenber the nane.

What was her name? Sharon?

MR. BRODA: Di ane Shannon.

MR. BAIOCCHI: What was the result of the neeting?

MR. GARVEY: | believe, if you recall, Di ane Shannon --
it would be described as the investigation is ongoing.

MR. BAIOCCHI: It is still ongoing?

MR. GARVEY: | believe so.

MR, BAI OCCHI : FERC has not determ ned whet her or not
penalties, both civil and crimnal penalties, should be
assessed agai nst Yuba County Water Agency, have they?

M5. ROSE: No. Actually, can | speak to this?

MR. BAIOCCHI: Sure.

MS. ROSE: Just to docunent this and set a foundation,
Yuba County Water Agency actually released a report that we
cite in our exhibits. It is Exhibit S SYRCL-10. It is
assessnment of potential fish straining i npact associ ated

with April 1998 flow reduction on the Yuba River.
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They cite the reasons. Based in their report, their
reasons for the flow fluctuations. And they |ook at the
i npacts associated with the flow fluctuations. So, it was
clear that the Yuba County Water Agency was, and their
power house was directly related to the flow fluctuations.

MR. BAIOCCHI: That was -- was that in part based on
rewi ndi ng of the Narrows Number 1 power house?

M5. ROSE: Actually, unassociated incident.

MR. BAI OCCHI: Thank you.

| wanted to get that on the record.

Now, M's. Rose, to the best of your know edge, do you

know i f the Yuba County Water Agency has ever done a

recreational flow study concerning boating in the Lower Yuba

Ri ver?
M5. ROSE: Not to ny know edge.

MR. BAIOCCHI: Wbuld your group, SYRCL, would they

support the Board ordering a recreational flow study for the

Lower Yuba River in conjunction with this proceedi ng?

M5. ROSE: Yes.

MR. BAI OCCHI: Thank you.

M. Garvey, isn't it true you're involved with
Engl ebri ght Dam and Reservoir?

MR. GARVEY: | believe you are referring to the Upper
Yuba River Studies Programthat Cal/Fed is adm nistering.

MR. BAIOCCHI: Isn't there an interest of having that
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dam r enoved?

MR GARVEY: O nodified to allow for passage of sal non
and steel head into the Yuba Rivers.

MR. BAI OCCHI: Thank you.

And your -- SYRCL is a party to the Yuba River
Techni cal Workgroup, correct?

MR. GARVEY: Yes, you're right. Both Maureen Rose and
nysel f.

MR. BAIOCCHI: You are both representatives on that
wor ki ng group?

MR GARVEY: Yes.

M5. ROSE: Yes.

MR. BAIOCCHI: In conjunction with the working group,
is the working group | ooking at reconfiguration of the
Daguerra Point diversion, to your know edge?

M5. ROSE: They're potentially |ooking at
reconfigurations of diversions, but it is in the context of
anal yzing the problens that are associated with the dam
such as issues cited in the Fish and Gane report that was
rel eased in 1991 that docunents potential 40 percent
nortality rate of fish passage at the site.

MR. BAI OCCHI: Thank you.

The gentleman from BLM your first nanme is Janes?

MR EICHER  Unh- huh.

MR. BAIOCCCHI: Can | call you Jinf
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MR EICHER  Sure.

MR. BAIOCCHI: It is ny understanding that the South
Canal crosses BLM property?

MR, EICHER  Yes, it does.

MR. BAIOCCHI: It is also ny understanding, and pl ease
correct me if | amwong that Yuba County Water Agency at
Brophy or South Yuba, one of three or all of the three,
probably woul d be South Yuba and Brophy, do not have a
permt for your agency to utilize BLMIands for that canal
is that true?

MR EICHER. | can't speak specifically on that issue.
W' re recogni zing there is a trespass across public |ands
with the South Canal. And we are in negotiations right now
wi th the Yuba County Water Agency to resolve that issue.

MR. BAIOCCHI: Are you going to allow public comrent
and input on that matter at all?

MR. EICHER:  You know, | just don't know enough about
the process, howit is going to shake out.

MR. BAIOCCHI: That concludes nmy conments.

MR. GARVEY: Could | add? 1Is it appropriate?

MR. BAIOCCHI: COkay. Go for it.

MR. GARVEY: As a friendly w tness.

MR LILLY: M. Brown, | object. Nornally we don't
all ow witnesses to just make statenments without questions

bei ng asked first.
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MR. GARVEY: It goes directly to a question that was
asked.

H O BROM: Are you clarifying a question?

MR, GARVEY: Me?

H O BROMWN.  Yes.

MR. GARVEY: Yes, | am | amclarifying Maureen's
answer regardi ng Daguerre Dam

H O BROMW: Al right.

MR. GARVEY: \Which was the |ast question before M.

Ei cher.

SYRCL, as you said, we are sort of on the front |ines
of public response. And over the last two and a half years
since | have been with the organi zati on, we have gotten 70
and a hundred phone calls ranging fromfrantic and
hysterical to nore calm But usually related to a fish kil
on the Lower Yuba River or blocked |adders, bl ocked
passageways to the Daguerra Poi nt Dam because of |ow fl ows
and sedi nentation around t he passageways.

We received calls about closed fish |adders. Actually
the gates are shut and the sal non stuck in the | adders
t hensel ves unable to get through to the upper part of the
river. We receive reports about badly maintained fish
| adders, about fish |adders that have debris clogging them
and sal non junping out of them This is quite conmon during

t he sal non runs.
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| guess after receiving these calls and goi ng down t hat
river nunmerous times with children who end up sitting there
and seeing that, dozens of salnbn on the ground, dead,
unable to get over that dam | did want to add to Maureen's
response that there is definitely a problem at Daguerre.
Qur understanding is that Cal/Fed has put forward a 100

percent access above Daguerre Dam as one of their mandates

for ecosystemrestoration. | did want to add that to the
record
MR. BAIOCCHI: | have one nobre question

H O BROWN. Thank you, M. Baiocchi

MR. BAIOCCHI: May | ask one nobre question?

H O BROMWN: Yes, go ahead

MR. BAI OCCHI: Thank you.

It is my understanding that SYRCL represents 3, 000
people that live up in that area; is that true?

MR. GARVEY: We have approximately 3,000 people who
contribute to our organi zation from Nevada and Yuba
Counti es.

MR. BAIOCCHI: Thank you very much.

H O BROM: M. Cook

MR COOK: M. Brown, may | ask for clarification on an
i ssue?

H O BROAN. You nay.

MR COOK: As the record will show, | have also |listed
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M. Calvert as a witness for me. | want to be nmake certain
by cross-exam nation at this tine that | don't, in effect,
waive nmy ability to bring M. Calvert in as a witness. |
think that based on the testinony that he has delivered so
far that he has testified primarily about or exclusively
about the main stemof the Yuba River as it passes the

ol dfields. My questions will be primarily involving the
interior of the CGoldfields which is somewhat different.

I will be careful in ny later examnation to try not to
duplicate what he has already testified to. But | want to
make certain | don't waive my right to bring him by bringing
any cross-exam nation questions at this tine.

H O BROWN: Thank you, M. Cook, for bringing that to
our attention, and you may proceed on that basis.

MR. COOK: Thank you very nuch.

---000---
CROSS- EXAM NATI ON OF SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR, COXX

MR. COOK: For the panel, | believe you're all very
famliar with the Yuba Ri ver bel ow Parks Bar and perhaps to
Hal | wod. Maybe | will ask M. Garvey, do you have a nunber
of people and have you yourself traveled the Yuba River in
canoes and kayaks?

MR, GARVEY: Yes, sir, nunmerous tines.

MR. COOK: When you do that, is it -- do you go by
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yoursel f, or do you go in groups, or howis it handl ed?

MR. GARVEY: Usually as an organization we go in
groups. W do a flotilla of sorts.

MR. COOK: The groups are approximately what size?

MR. GARVEY: Between six and 20.

MR. COOK: How often do you have groups goi ng down the
river?

MR. GARVEY: In Septenber, October, Novenber, it will
be between once a nonth and once every weekend.

MR. COOK: Do you travel -- where do you put in when
you go down the river?

MR. GARVEY: |Immediately under the Parks Bar Bridge,
H ghway 20.

MR. COOK: How far do you usually travel ?

MR GARVEY: We take out at Hall wood- Cor dua.

MR. COOK: That neans that you do pass Daguerra Poi nt
Dant?

MR. GARVEY: Ch, yes.

MR. COOK: You pass the area of the gabion screen at
Daguerra Poi nt Dan?

MR, GARVEY: Yes, sir.

MR COOK: Wth respect to flows over Daguerra Point
Dam you have an opportunity to observe those flows?

MR, GARVEY: Yes, sir.

MR. COOK: And also the flows through the fish | adders?
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MR GARVEY: Yes.

MR COOK: There is a fish |adder, one on each side of
the dam is there not?

MR GARVEY: Yes.

MR COOK: Woul d you descri be what you observed from
the flows across Daguerra Point Danf

MR. GARVEY: Daguerra Point Damis a wide dam | am

not exactly sure how wide the river is at that point,

probably 200 feet. It is very wide across the face of the
dam It is a 21-foot high dam Across the face of it ther
is avery -- usually a fairly powerful flow, at |east at

that damsite. And the |adders are essentially off of the
river. The flowin those |adders varies fromvery little
to, after we conplain about it, usually the situation is

i mproved somewhat .

Bel ow t he dam as you carry your canoes or boats around
it is usually a pretty enpotional site, actually. And that
is one reason, quite frankly, why we bring people down
there, is to see the trenendous popul ati on of sal non and
steel head in the pool directly bel ow the damunable to find
access to the upper part of the river

Usual Iy they are slanmm ng thenselves into the dam and
usual ly the crowd of six to 20 is very silent during those
ti mes because it is not a happy site.

MR. COOK: Have you ever observed a bush or ot her
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obstructions in the fish | adders, the upper portion of the
fish | adders?

MR. GARVEY: Personally, | have not. Two years ago
when we started Lower Yuba River keeper program our outreach
coordi nator, Carlyle Holms, went down with Fish and Gane
bi ol ogi st John Nelson, and it made it into the Union
newspaper. She brought down six people who are nonitoring
all that season during the spring, counting sal non com ng
up. At that tine the |ladders were entirely bl ocked with
debri s.

MR. COOK: Would you describe the river keeper program
t hat you nenti oned.

MR. GARVEY: At this point it is a proposed
program which is the reason we hired Maureen Rose to be our
Yuba Ri ver keeper, and it will involve, when fully bl own
out, an aggressive nmonitoring programw th vol unteers
t hr oughout the wat er shed.

MR. COOK: Ms. Rose, you've heard the questions that |
asked M. Garvey, and | am wondering w thout repeating each
one of themif you have anything to add to any of those
guesti ons?

M5. ROSE: No. Just | would second everything that he
said, but | wanted to add a little bit about the river
keeper program and the fact that we are going to do sedi nent

nmoni t ori ng above and bel ow Daguerre Poi nt Dam and above and
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bel ow Engl ebright Dam W are also planning to do fish
popul ati on counts so we can get a nore accurate figure of
popul ation issues in that section of river

MR. COOK: M. Broda, do you have anything to add to
t hose prior questions?

MR, BRODA: The accunul ation of wood in the fish
| adders is practically an annual event, and sonetinmes it's
i npossible to renmove because of the volune of it, and sone
years just have to wait until the low flows and then burn
it.

MR. COOK: The wood in the fish |adders, that appears
to be an obstruction preventing fish to go through?

MR BRODA: Yes.

MR COOK: Wuld it appear to prevent flow of water
from goi ng through?

MR. BRODA: Sonetines, sonetines yes. It effectively
bl ocks the fish, though.

MR. COOK: You have indicated -- | think you said often
you' ve been on the Yuba River fly-fishing once a week |
bel i eve you sai d?

MR BRODA: Yes.

MR. COOK: And do you often go with ot her people?

MR. BRODA: Well, frequently.

MR. COOK: Perhaps you can describe what you have

observed with respect to the general public use of the
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section of the river where you have been?

MR. BRODA: The prine water is above the H ghway 20
bridge, the four mles between the H ghway 20 bridge and
Daguerre Dam And that is because the water tenperature is
general ly cooler there, and so there is a | onger season of
fishing. It is part of the central district, so the only
time when you are not allowed to fish is in October and
Novenber and that is to protect the salnon that are com ng
up the fall-run

There can be from2 to 30 people fishing there,
certainly on benevol ent weat her weekends and even on --
whenever the water isn't discolored, there is several people
using it.

MR. COOK: How would you access the river above the
Par ks Bar Bridge?

MR. BRODA: Well, the part below the bridge on either
side of the river and walk down to the river and then
proceed to wal k upstream

MR. COOK: Have you ever accessed the river from |
believe it is called, Tinbuktu Road, the road that parallels
the river on the left bank?

MR. BRODA: Well, | have in the past. But | fished al
the way up to Englebright fromthe bridge wal king al ong the
river.

MR COOK: M. Garvey, | have another question on the
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river. As you travel down the river, you pass an outflow
canal where water is conmng fromthe Yuba CGoldfields; is
that correct?

MR, GARVEY: Yes, sir.

MR. COOK: Have you observed any discol oration or other
changes in the water com ng fromthe outflow?

MR. GARVEY: It is usually renmarkable.
COOX: In what respect?
GARVEY: It is discolored.

COOK: That is usually?

5 » 3 3

GARVEY: To ny recollection, yes.

MR. COOK: Have you ever attenpted to take the
tenperature of the water coning fromthe CGol dfi el ds?

MR. GARVEY: | can't say that | have, but one tine |
got out of the boat, actually twice |I've gotten out of the
boat this sumer, nost recently with two young boys. And
it's very warmwater, sort of splash through the knee-high
wat er .

MR. COOK: How did you determine that it was warm wth
your hand or --

MR, GARVEY: |t was much warmer than the river.

MR. COOK: Ms. Rose, do you have anything to add on
that |ast question?

MS. ROSE: No.

MR COOX: That is all | have, M. Brown.
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H O BROMN: Thank you, M. Cook
M. Lilly.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA RI VER Cl TI ZENS LEAGUE
BY YUBA COUNTY WATER AGENCY
BY MR LILLY

MR LILLY: Ladies and gentlenen, ny nane is Alan
Lilly. | amthe lawer for Yuba County Water Agency. |
know sone of you were not here this norning. | just wanted
to introduce nyself.

Ms. Rose, when did you become the river keeper for the
South Yuba River Citizens League?

M5. ROSE: | actually just started in early Decenber,
but nmy previous enployment was with Friends of the River
So | was working on Yuba River issues.

MR, LILLY: Is your testinony regarding the flow
fluctuations that occurred in 1998 based on your personal
know edge or is that based on your review of the conplaints
that South Yuba River Citizens League filed with FERC?

M5. ROSE: Actually, it is based on personal know edge
of the project because | happened to be the person filing
the conplaints for Friends of the River in 1998.

MR. LILLY: Were you actually out on the river or just
prepared the docunents?

M5. ROSE: | prepared the docunment, and | got the
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i nformati on off the gauge. So when |I filed the conplaints
got -- | cited sightings SYRCL told ne about and | cited the
i nfornati on off of the gauge which | pulled off the

websi te.

MR LILLY: You were not out on the river to personally
observe those events?

M5. ROSE: | was not.

MR, LILLY: M. Eicher, you testified regarding a
potential Lower Yuba River parkway; is that correct?

MR EICHER That's correct.

MR. LILLY: Have you done any quantitative analysis
regarding the potentially econonic costs and the econom c
benefits of such a parkway?

MR EICHER: It's just in concept formright now.

MR LILLY: Finally, M. Garvey, do you know who owns
t he Daguerra Poi nt Dan®

MR. GARVEY: | believe it is an Arny Corps of Engineers
proj ect.

MR. LILLY: Wo operates the fish | adders at Daguerra
Poi nt Danf

MR. GARVEY: | believe it is Arny Corps of Engineers
legally responsible. Although | believe there is also sone
conflict as to who is supposed to be operating them

MR. LILLY: | have no further questions.

Thank you.
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H O BROM: M. Mnasian is not here.
M. Gllery.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA RI VER Cl TI ZENS LEAGUE
BY BROPHY WATER DI STRI CT
BY MR GALLERY

MR. GALLERY: Ladies and gentlemen, nmy nanme is Dan
Gllery. | represent Brophy Water District.

| wanted to ask M. Garvey, you're the Executive
Director of SYRCL, the |eague?

MR GARVEY: Yes, sir.

MR. GALLERY: Been so since Septenber 19777

MR. GARVEY: Septenber 28th, yes.

MR. GALLERY: What is your background, M. Garvey,
educati onal background, career background?

MR, GARVEY: Prior to SYRCL, | was -- | owned a
consul ting conmpany for seven years, | believe, in Lake Tahoe
and in San Franci sco.

MR. GALLERY: What kind of consulting did you do?

MR. GARVEY: We did media consulting.

MR. GALLERY: In connection with what kind of activity?

MR. GARVEY: Political canpaigns, nostly.

MR. GALLERY: What is your educational background?
Could you tell us?

MR. GARVEY: G aduated fromSt. Mary's Hi gh School in
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1983, Boston University in 1988 with a degree in finance and
attended University of Texas at Austin for public policy.

MR. GALLERY: St. Mary's in California?

MR, GARVEY: Westfield, Massachusetts.

MR. GALLERY: Have you had any experience in
agriculture?

MR, GARVEY: None what soever.

MR. GALLERY: Your headquarters of SYRCL is where?

MR. GARVEY: In Nevada City, 216 Main Street.

MR GALLERY: Your work now with SYRCL is a full-tinme
posi tion?

MR GARVEY: Yes, sir, and then sone.

MR. GALLERY: | take it you haven't conducted any kind
of studies of the agricultural products that are grown in
the Brophy Water District or Yuba County \Water Agency or
Cordua Irrigation District?

MR GARVEY: None whatsoever. W wouldn't have the
resources to do that.

MR. GALLERY: You don't know anything about the
agricultural practices or the use of water in those
districts?

MR. GARVEY: Only that there is sone.

MR. GALLERY: Let's see, your testinony is to the
effect the water districts have not -- some of the water

districts have not adopted a groundwater managenent plan
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Can you tell us what a groundwat er managenent plan does
under California |aw?

MR. GARVEY: | wouldn't be able. | am not expert on
that, no.

MR. GALLERY: Do you know whet her any of these water
districts are required to adopt a groundwater nanagenent
pl an?

MR. SANDERS: | object he is not here to testify as a
| egal expert. He is here to testify based on his persona
know edge of South Yuba Citizens League and what he has seen
on the river. He is being asked questions about the
districts' obligations under California law. That is beyond
his real mof expertise.

H O BROW. M. Gllery.

MR. GALLERY: The witness nade quite a point of the
fact, as did his attorney in his opening statenent, that
t hese nanagenent plans and conservati on progranms have not
been adopted. And M. Garvey's testinony really
concentrates on those admi ssions, what he calls failures to
do what he thinks are necessary.

So |l want to nerely find out fromhimthe basis of his
assertions and why he thinks there have been derelictions
here by the districts.

MR. GARVEY: [|'msorry.

H O BROM: | overrule the objection, but | think your
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point is made al so.

You can proceed accordingly.

MR. GALLERY: You don't really know, then, M. Garvey,
whet her any of the districts you referred to are actually
practicing water conservation prograns, do you?

MR. GARVEY: Al | know is what was in responses to our
public act's requests.

MR. GALLERY: But the question is: Do you know whet her
they are, in fact, practicing any water conservation
prograns?

MR. GARVEY: No. Not beyond what was responded to by
the districts.

MR. GALLERY: The questions that were put to the
districts did not ask themwhere they were practicing water
conservation programs, but whether they had docunentation
relating to water conservation prograns; isn't that
correct?

MR, GARVEY: | amnot sure if that is correct. Could
you repeat that?

MR. GALLERY: The question that was put to the
districts under the Public Records Act was what
docunentati on they could provide to you with respect to
wat er conservation progranms or practices.

MR. GARVEY: Yes. W asked for plans. And, for

i nstance, the response fromthe Brophy Water District is
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that Brophy Water District has not adopted any conjunctive
use program The response to nunmber three was that the
Brophy Water District has not adopted a groundwater
managenent plan under Assenbly Bill 3030, and that the
Brophy has records of usage of West WA water by nonth and
year. So, you had sone records, but there was not a
groundwat er nanagenent pl an.

MR. GALLERY: The records Brophy did advise you it
has, there has been no request nade by your organization to

review any of those records, has there?

MR GARVEY: | amnot certain of that at all.
MR GALLERY: | believe that is all | have, M.
Chai r man.

H O BROMN: Thank you, M. Gllery.
M. Morris.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA RI VER CI TI ZENS LEAGUE
WESTERN WATER COVPANY & WESTERN AGGREGATES, | NC.
BY VR MORRI S

MR. MORRI'S: Thank you, and good afternoon, | only have
a coupl e of questions.

M. Calvert, you nmentioned that you had gone down a
couple tines on an ATV and observed stranded salnon. | am
trying to deternmi ne exactly where you found these sal non.

MR CALVERT: Just north of the farmin the main stem
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of the river, alittle to the east of where I Iive.

MR MORRIS: Is that an area known as the Yuba
Col df i el ds property?

MR, CALVERT: Well, Yuba Coldfields seemto claim
everyt hi ng.

MR MORRIS: Is it on the area that they clain®

MR. CALVERT: | just call it the main stemof Yuba
River. |If Yuba Goldfields, Wstern Aggregate clains to own
it, then | don't think so.

MR MORRIS: It is on that region of controversy?

MR, CALVERT: No, | don't think so.

MR MORRI'S: Thank you.

M. Eicher, you're with the Bureau of Land Managenent;
is that correct?

MR EICHER That's correct.

MR MORRIS: You stated in your testinobny that you're
with the Folsomfield office?

MR EICHER: That's correct.

MR. MORRIS: How does that, in the BLMI|ay of things,
does the Folsomfield office report to an area office?

MR, EICHER: W are considered the area office. W
report to the state office.

MR MORRIS: You report directly to the state office?

MR EICHER: That's correct.

MR MORRI'S: Has BLM taken any official policy, for
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| ack of a better term the Lower Yuba River riparian
corridor? | don't know if you have a better nanme for it,
t he proj ect

MR. EICHER: Position in what regard?

MR. MORRI'S: Have they taken any official action, have

you gotten any direction from Congress to create this river

corridor or anything like that?
MR. EICHER. Nothing has been legislatively required

for us to do that. No, sir.

MR MORRIS: Are you here as an official of BLMtoday?

MR, EICHER | am
MR MORRIS: And you have talked to the Interior

Depart ment counsel about being here?

MR. EICHER | have not.

MR MORRI'S: How about the state office?

MR. EICHER. | have not. M supervisor nay have.
MR MORRI'S: Thank you.

I only have one nore question and it is for M.
Garvey.

Bei ng an ol d Corps of Engineers' person myself, | am
just curious on, you nmentioned there is conflict, at |east
you perceived a conflict, in operating the Daguerre fish
| adders. | was wondering if you could el aborate on that?

Who do you see the conflict with?

MR. GARVEY: That woul d be specul ation on ny part, but
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MR. MORRI'S: You brought it up.
MR. GARVEY: | believe sone part of conflict between
Fi sh and Gane and the Arny Corps as to where the resources
cone fromto maintain the fish [ adder.
MR MORRIS: |Is that the resources or the obligation?
MR. GARVEY: The obligation, the financial resources.
MR. MORRI'S: Thank you.
That is all | have, M. Brown. Thank you.
H O BROMN: Thank you, M. Morris.
So the conflict is between the Corps and the
depart ment ?
MR. GARVEY: Fish and Gane. But again it is
specul ati on.
H O BROAN: M. Cunningham

MR, CUNNI NGHAM  Your Honor, | have no

cross-exani nation for these w tnesses, but we thank them for

their testinony.
H O BROMN: Thank you.
Department of Water Resources.
Staff.
MR. FRINK: Staff has no questions.
H O BROM: Al right.
Redi rect, M. Sanders.

MR. SANDERS: W have no redirect and | npbve that all
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of SYRCL's exhi bits nunbered S-SYRCL-1 through -18 be
admtted into the record and S-SYRCL-19, testinony of Bruce
Herring, be excluded because M. Herring was not here
t oday.

H O BROM: Are there any objections to the adm ssion
of those exhibits into evidence?

MR LILLY: Could I have just a nonent, M. Brown? |
have to | ook through all these and see.

H O BROMW. Wuld you like to take a two ninute off
the record?

MR, LILLY: One nminute is probably sufficient.

H O BROM: One nminute off the record

(Brief break taken.)

H O BROMN:. Back on the record

MR LILLY: M. Brown, | just have my standard
obj ection regarding the hearsay of content of certain of
t hese exhi bits, would be Exhibits S-SYRCL-7, -8, -9, -10 and
-12. Again, on the Board's rule, | understand they can be
admtted into the record, subject to the understandi ng these
are hearsay and, therefore, subject to the limtations on
the use of hearsay in the Governnent Code

And the other thing is regarding Exhibits 12 and 17, 17
being the testinony of M. Eicher. | just object on the
grounds of relevance. The issues of public access and

proposed parkway just aren't relevant to the issues in this
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heari ng.

MR. SANDERS: We respectfully disagree.

H O BROMW. Hold off. W wll give you the |ast
go-round here. There are several behind you. W wll give
you the final shot at the concern here.

M. Gllery.

MR. GALLERY: M. Chairman, | wanted to object to the
adm ssion of testinmony of M. Garvey insofar as he di scusses
at length the failure of the districts to adopt certain
pl ans or prograns in that he is not famliar with any
agricultural practices or whether any of these programs are
required.

H O BROM: Which exhibit is that, which one
specifically?

MR GALLERY: | don't have the nunber on the exhibit.

MR SANDERS: That woul d be Exhibit 15.

MR. GALLERY: Yes. That is only to that portion of his
testinmony. A portion of his testinmony relates to other
matters which appear not to be objectionable. But the
portion | would object to begins on Page 4, Line 27 and
continues to Page 7, Line 2.

HO BROM: | will come back to that before | rule

Let's hearre what M. Morris has to say about that.

MR MORRIS: M. Brown, | amonly here to object to the

testinmony of M. Eicher for relevancy as well. His
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testinmony states that he can't provide specific infornmation
regarding streamflows and tenmperatures. Thus, | think it
is irrelevant to these proceedi ngs.

H O BROMW. M. Eicher was listed as an expert w tness

al so, M. Sanders. You may respond to that in just a

nonent .

M. Bai occhi .

MR. BAIOCCHI: | support that all the exhibits be
included in the record. It is only fair.

H O BROMN: Thank you.

M. Cook.

MR COOK: M. Brown, |I'd just like to nake several
conments, one with respect to the public access issue.
Public trust is an issue, as | understand it, in these
proceedings. | looked in the key issues. It may not be set
out directly, but it underlies everything that we are
doing. So the public trust includes the public access and
public use of river and its corridor. And the California
Constitution includes public access to navi gabl e wat erways.
So, | believe with respect to the public trust it is a vital
i ssue and the public use of river itself.

H. O BROMWN: Thank you, M. Cook.

M. Sanders, you may concl ude.

MR. SANDERS: First of all, with regard to Shawn

Garvey's testinony, as our little colloquy here earlier was
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about, M. Garvey testified about SYRCL's activities, what
SYRCL did in ternms of the Public Records Act. W requested
records. Actually it was ne who did it. W requested
records fromthe agencies, and then M. Garvey exam ned what
records we received and based his testinony on what he
actually received fromthese agencies. He's not testifying
about what the law is for agricultural practices nor is he
testifying about agricultural practices. And, in fact, he
adm tted he knows not hing about agricultural practices,

ot her than what he reads in these hearings and these records.

So | think for the purposes that it was submtted his
testinmony is admi ssible.

Wth regard to M. Eicher, first of all, yes, we did
originally designate himas an expert witness. But as we
went on in developing his list testinmony, it was apparent
that he was being asked to testify for very linmited purposes
and sonme have argued perhaps even irrel evant purposes,
though I would differ on that. And these are all within his
personal knowl edge. He is not being asked to speculate. He
is not being asked here as an expert. He is asked here to
testify for the Bureau of Land Managenent on their
interests. He did testify that they actually owned the
property where the south diversion exists. So BLM does have
sonme interest here, and this is just an opportunity for them

to put alittle bit of information on the record.
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And, as well, M. Cook said the public trust is a
broader concept than nmerely fish and flows, and that is the
reason why we tried to bring himin in this particular place
and tine.

| believe that addresses all of the objections. Just
one other thing. SYRCL, South Yuba Citizens Legal, SYRCL,
S Y-RCGL. CERCLA, GE-RCL-A is a conprehensive
environnental planning and liability act. M. Gllery
referred to us CERCLA a few tinmes, and | just wanted to set
it straight. W are SYRCL, not CERCLA.

H O BROM: G ve the acronymagain, if you would,
pl ease.

MR. SANDERS: South Yuba River Citizens League, SYRCL.

H O BROM: M. Cook.

MR COOK: | amsorry, | forgot to nmention sonething,
M. Brown.

Wth respect to the public access issue, as far as |
can recall, the original Departnent of Fish and Ganme report
and request to the Water Resources Control Board, their
rather |l engthy report includes the fact that there shoul d be
public access to the river. | think that has been an issue
fromthe very begi nning.

H O BROWN: Thank you, M. Cook.

M. Sanders, did | understand you correctly, with M.

Ei cher you would Ilike to change that from an expert witness
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that may --

MR. SANDERS: Yes. | believe we originally said M.
Ei cher and Ms. Rose were. As | said, as we devel oped their
testi mony we concluded they were not experts and, therefore
didn't include their qualifications in the record.

H O BROM: | think that it would hel p ease the

concerns of sone of the other parties if you change those as

you' re suggesting here. So we will change that on the
record, that they are not expert wi tnesses and you are
asking for their opinions on these matters and that hel ps.

MR. SANDERS: Thank you.

H O BROMW: M. Gllery, your concern about the
agricultural and your agenci es and recharge, groundwater
recharge, conjunctive use and such, your point was well
made. And that is on the record and the Board and staff
understands the spirit in which both of you and the
Wi t nesses were providing testinony.

MR. GALLERY: Thank you.

H O BROMW:. On that basis, then, |adies and gentlenen

we will admit those exhibits as described into the record.
M. Baiocchi .
MR. BAIOCCCHI: | amgoing to nake an openi ng
statenent.

H O BROWN. Yes, sir.

MR BAI OCCHI : | amlimted to 20 mnutes, and | wll
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nmake it as short as | can

To begin with, the Lower Yuba River, the conplaint and
heari ng process for ne has been a very, very wld adventure.
| have certainly learned a lot. | started working on the

conplaint in about 1986, '87. It was filed in 1988. |

prepared the conplaint. | testified. | put together al
the exhibits. | did all the paperwork and provided all the
copies to the Board. It was, like | say, a very wld

adventure, and | amso happy | did it.

W' ve had several years of delays, and | don't want to
get into that and I amnot here to enbarrass the Board or
what ever, we finally nade it. W have another hearing wth
new i nformati on, and we have the opportunity to do what we
shoul d be doing fromthe very begi nni ng.

W have new i nformati on that has been through
cross-exam nation, and we've got a |isted species,

t hreatened spring-run and steel head trout that exist in the
river all year, and related to water tenperatures in order
to protect those species.

The fall-run are also candidates for listing, and who
knows the way things are going in California. W have a
new player on the block; that is, the U S. Marinee Fisheries
Service. W have another new player on the block and that
is the South Yuba River Citizens | eague, aka SYRCL. They

have really grown and they have a | ot of people, and they're
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very, very concerned about the river and they are very, very
interested init. And they are working -- a |lot of people
working on that river. They want the river protected. |
believe their testinony was neani ngful.

Wth respect to the testinony that we are going to
provi de today, Felix Smith is our only witness, and there is
a reason why he is the only witness. That is the |ast
heari ng when the conplaint was first heard we had three
witnesses. And it was nmiked and we had about, as | recall,
36 exhibits that | submitted. And I felt strongly that you
conme in with a witness that is the creamof the crop and we
don't need people like nmyself, who | was a witness at the
| ast hearing, to appear. For that reason nor do we need a
box full of new evidence. W have a very good hearing
record.

And | want to thank the Board and its staff, the people
that are not here who worked on that Draft Decision. It is
a very, very Valley good decision. They worked very hard.
There should be nodifications to it, and Felix will hit on
that there. W are getting there. W are just about
there.

In closing statenent | will hit on a lot of issues,
rather than hit on themright now in the opening statenent.
So, when that day cones, if |I amstill hanging around, |

will doit.
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Felix Smith has 44 years of experience in dealing with
chi nook sal mon and steel head issues, about 44 years. He has
witten -- | don't know -- a dozen or so public trust
papers. The nman is fampbus. There was a book witten about
this gentleman right here. This man is not paid to cone
down here and testify. He's doing it on his own because he
has a love for the fish and a love for the resource.

One of the issues that | brought up during
cross-exam nation was recreation, boating flows. | think
there should be studies on that. It has gotten very, very
popul ar. FERC is now ordering boating flows at FERC
licensed projects throughout the United States. It is the
popul ar thing to do.

| want to say one thing before |I put Felix is that I
envi si on some day, probably Iong after I am gone, a Lower
Yuba River Parkway. You have it here in Sacramento and the

people in that area of California, Marysville, Yuba City,

should have it. It will provide, if it is put together, the
public will have access to that river. It is very, very
i mport ant.

Thank you. That concl udes ny openi ng statenent.
---00- - -
11
11

11
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DI RECT EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH

MR. BAIOCCHI: Felix, did you take the oath?

MR SMTH Yes. | swore.

MR. BAIOCCHI: Have you reviewed the three subnittals
that we have, known as S-CSPA-1, S-CSPA-2, S-CSPA-3?

MR SMTH Yes. | don't see themas that nane.

M5. BAIOCCHI: But this is how they've identified
t hem MR SMTH: Yes.

MR. BAI OCCHI: Thank you.

Have you read that testinobny and is it a true and
correct copy of the testinony?

MR SM TH: Yes.

MR. BAIOCCHI: O your own testinony?

Pl ease state your nane and address.

MR SMTH M nane is Felix E. Smith. | live at 4720
Talus Way in Carm chael, California.

MR. BAIOCCHI: What is your business or profession?

MR SMTH | amretired

MR. BAIOCCHI: Pl ease describe your background and
experi ences.

MR SMTH. M background is, as indicated in nmy Q&E
statenment, | have a degree from Hunbol dt State in 1956.

have been a professional biologist since 1956, '57, working
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in water and water nmanagenent issues on the West Coast with
about 25 to 30 years now in California.

MR. BAIOCCHI: Wuld you pl ease sunmarize your
testimony, Felix.

MR SMTH | will add sonme -- | haven't really made
any significant changes. | want to nmake a couple comments
and further clarify ny position, as well as Cal SPA' s
position in anticipation of some comments that were nade
yesterday and this norning.

| believe the flows in the California Departnent of
Fi sh and Gane's Fi sh and Managenent Plan for the Yuba River
and the AFRP flows of Fish and Wldlife Service should be
the new interimstandard for the Lower Yuba and that an
adapti ve managenent program be i medi ately i npl enent ed.

The need to nmeet tenperature targets could require
rel easi ng additional water above the mninmumflows. The
actual flows rel eased nust be acknow edged and docunent ed.
This is necessary to identify the various ranpings that have
occurred since ny first know edge of it in 1991 where they
dropped overni ght about 1,000 cubic feet per second,
strandi ng several hundreds redds from chi nook sal mon. This
flow ranmpi ng and reduction nust cease if there is going to
be any serious restoration of salnmon and steel head in the
Lower Yuba River.

There shoul d be studi es undertaken of the sal non, both
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spring and fall, spawning and rearing in the range of a

t housand, 1,500 2,000 and 2,500 cubic feet per second as
nmeasured at Smartville gauge. 1In addition, there should be
an adapti ve nanagenent operations teamfor the Lower Yuba
River. Part of this teanis activity is real-tine nonitoring
and real -time eval uation of data.

Following this, there nmust be an ability to make
real -tinme changes in the operation of New Bullards Bar and
Engl ebri ght Reservoirs.

I want to clarify that all invasion water rights
hol ders owe a portion of their water rights to maintain
the sal non and steel head in the Lower Yuba River in good
condition. The public trust theory being that flows needed
to protect public trust interests were never all ocated.
Therefore, upstreamdiverters and water users mnust
contribute to the Lower Yuba River needs as well as Yuba
County Water Agency.

Yuba County Water Agency may be responsible for
releasing the flows, the timng of those flows and the
tenmperatures of those flows. But everybody rmust contribute
to the flows in the Lower Yuba River

Fi sh and other aquatic life, water in which they live
and the bed and shore lines of the Lower Yuba River are
i npressed by the public trust protection. Therefore, a

habi tat conservati on and managenent plan for the Lower Yuba
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Ri ver, the adjacent |lands of the flood plain is needed.
Such a plan woul d have aquatic and terrestrial habitat
conponents, as well as a flood dam and reducti on conponent.
Recreational aesthetics, open space conponent activities and
activities would al so be a part of the overall plan

The prinmary purpose is to provide good condition to
aquatic life in the Lower Yuba River, based on the needs of
spring- and full-run chinook sal mon and needs of steel head.
The in-good condition is a goal that nust be net, but it is
a noving target, under conditions of varying water supply
and annual runoff discharges. This is going to be the key
duty of the any kind of managenent plan, any kind of
adapti ve nmanagenent team for the Lower Yuba River

Thank you.

MR. BAIOCCHI: That concludes the testinony of Felix
Smith.

H O BROMN: Expand just a nmonent on your fl ood
control, you nentioned and adaptive flood control managenent
plan, too. What did you nean by that, M. Snith?

MR SMTH If there is going to be a parkway on the
Lower Yuba, we are going to have to |ook at nore than just
the wetted perinmeter. There is terrestrial wildlife up
there that is just as inportant in nany respects as the
aquatic wildlife.

When you take a river corridor, you are going to have
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to take sone portion of it and identify it. | say that you
take the flood plain or up to the | evees, whatever it is
you've got up there, and run it fromBullards Bar down to
the confluence with the Feather. The flood reduction or are
a flood damage reduction is necessary so we don't allow
encroachnments into the flood plain. Wen there is this high
wat er, damage occurs.

Let's be proactive and keep those kinds of structures
out of the flood plain now

H O BROMN: Thank you.

Thank you, M. Bai occhi.

Ready for cross?

MR. BAIOCCHI: Yes, ready for cross.

H O BROM:. M. Ednondson.

Not here.

M. Cee.

MR. QU NEE: He had to |leave. No questions.

H O BROM:. M. Sanders.

MR. SANDERS: M. Brown, | think you virtually asked ny
guesti on.

---000---

/1
/1
/1

11
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CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY SOUTH YUBA RI VER CI Tl ZENS LEAGUE
BY MR SANDERS
MR. SANDERS: Can you just explain briefly what exactl
do you nean when you tal k about an adapti ve managenent

progranf? \What is that?

y

MR SMTH Let ne read it to you, rather than nake one

up. | will turn to the gods of Cal/Fed and read what they
say:
Adaptive nmanagenent, the process of
redefining and redefini ng managenment actions
as a process unfolds and as results are
obt ai ned. Adaptive nanagenent is an
interactive and iterative approach to
deci si on naki ng that incorporates feedback
| oops for evaluating actions and injecting
new i nformation as it becones avail abl e.
(Readi ng.)
This is the reason why, as we get data on any kind of
action, there has to be sone kind of way to not only put it

into the loop, but to make real-tine changes in the

operation.
MR. SANDERS: | guess what | amasking is, does the
Draft Decision set fairly strict paraneters for how -- what
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the flows should be and what the tenperatures should be?
How does that jive with adaptive managenent? Wat would you
have the Board do?

MR SMTH | think the Board is and nost of the
people are sitting on a rigid standard, mninum standard. |
can understand that.

But we are looking at a river that uninpaired flows is
2.4 mllion. W are also |looking at a river system where
there is about 500,000 acre-feet diverted out of the
system Do they have a responsibility to provide to the
lower river? | believe, yes. Howis that water going to
cone? We should know, the fishery manager should know, so
shoul d Yuba County Water Agency know, when that water is
going to come down fromthe various upstreamreservoirs into
the system so they can operate their systemin conjunction
with fish needs downstream of New Bullards Bar. That is
just one aspect of it.

If there is going to be a water transfer, and | think
according to Yuba County's own data, there has been 800- or
900, 000 acre-feet of water transferred in the [ast few
years. \Where is the water going to come fron? | know of
one action in 1991 where water was transferred and the fl ows
were abruptly shut down, stranding redds, ungodly anounts,
which is the reason why | am back in the Yuba, basically,

whi ch happened in 1991. W don't need that.
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MR. SANDERS: | have no further questions.

Thank you.

H O BROM: M. Cook

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR COXK

MR. COOK: | believe your testinony, M. Snith, is
ranpi ng or changing the flows of the water rapidly is
extremely detrinmental to fish, especially during spawning
season?

MR. SMTH: Correct.

MR. COOK: You're tal king about 1991. Was that a trip
we took with a canoe?

MR SMTH  Right, where | got dunped, when | got
dunped.

MR. COOK: Well, | apologize for that. But we, at that
time, we observed |arge nunber of sal nbon redds --

MR SMTH Right.

MR COOK: -- that were effectively dewatered or at
| east nmuch of the water was taken away?

MR. SMTH: Yes.

MR. COOK: Now, | don't know if you have nmade any check
into the pollution of waters fromthe Goldfields in the Yuba

Ri ver, have you?
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MR SMTH. No, | haven't.

MR COOK: Whuld you consider -- well, let me go to
this:

You, | believe, were the prinmary party responsible for
the studies and activities which resulted fromthe | oss of
wildlife, tremendous loss of wildlife, in the Kesterson
area; is that right?

MR SM TH: Yes.

MR. COOK: So you have studied the area of pollution
different types of water and the inpact of that on wildlife?

MR SMTH. To a degree, yes.

MR. COOK: So, would you believe that that is an issue
that should be considered in review ng the question of Yuba
River flows and especially flows that m ght come out of the
Yuba Col dfi el ds?

MR SMTH: | would think that the water comng from
the Yuba Col dfields, the Yuba Goldfields the way they are
constructed with nounds and valleys with ponds in them so
forth, would probably heat sink and with tenperatures in
t hose particul ar ponds rising considerably above the
criteria necessary for sal nonids.

MR COOK: | believe -- do you know that there are gold
m ning operations in the Goldfields.

MR SMTH:. | assuned being the nane Gol dfi el ds, that

they are nmining gold, | guess.
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MR, COOK: Could have been historical?

MR SMTH Right.

MR. COOK: Any activities in the CGoldfields that would
tend to pollute the river would be extrenely inportant with
respect to the flows in the river?

MR SMTH It would be an issue, yes.

MR COOK: | believe, M. Smith, that that covers ny
Cross-exam nation

Thank you very nuch.

MR SMTH  Ckay.

MR. COOK: Thank you, M. Brown.

H O BROM: M. Lilly.

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY YUBA COUNTY WATER AGENCY
BY MR LILLY

MR, LILLY: Good afternoon, M. Smith.

As you know fromthe 1992 hearing, | amAlan Lilly
representing Yuba County Water Agency. | have just a few
guestions regarding your witten testinony which the State
Board staff has nmarked as Exhibit S-CSPA-2.

Do you have that in front of you?

MR SMTH What is the title of it?

MR LILLY: It is titled Witten Testinony of Felix
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Smith, not the sunmary but the nore detailed one.

MR SMTH  Ckay.

MR. LILLY: | notice you have page nunbers in the upper

right-hand corner. Could you |ook at Page 2 of that?
MR. SMTH: Yes.
MR. LILLY: | have a question about the fourth
paragraph down. It is -- the first sentence says:
The chinook sal non spring-run into the Yuba
Ri ver has steadily declined, with only a
remmant run popul ati on remai ni ng. (Reading.)
Do you see that?
MR. SMTH: Yes.

MR, LILLY: Are you aware that the spring-run chi nook

salmon run in the Yuba River was actually totally extirpated

fromthe Lower Yuba River in the 1920s and '30s with the
construction of Daguerra Point Dam and the inadequate fish
| adders that occurred during the time in which the Arny
Cor ps of Engi neers --

MR. SANDERS: nhjection. He is assuming facts not in
evidence. He's asking for -- he's assuming that they were
actual ly extirpated when there has been no evidence
submitted that that's actually been the case.

H O BROMW:. M. Lilly.

MR LILLY: M. Sanders was not here in 1992 at the

hearing, but there was extensive evidence at tine. M.
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Smith obviously was in the hearing at that tine.
Furthernmore, with an expert witness like this normally we
are allowed to ask | eadi ng questions |ike that.

MR. SANDERS: | stand corrected.

H O BROM: | amgoing to allow the question if you
know t he answer, M. Smith.

MR SMTH  There is sone witings to that effect. But
| also know that the chinook sal non are variable. They wll
t ake advantage of habitat when it is available. They wll
al so say that spring-run are in the Feather. There is no
reason why they can't be in the Yuba, particularly when
condi tions are favorable.

It wouldn't take very long for conditions that are
favorable, like we have had the last half a dozen years of
nice water supply, for a nice run to build up on its own if
the conditions are, in fact, favorable for spring-run
chi nook.

MR. LILLY: Do you know what the current estinate is of
the spring-run annual adult-run into the Yuba River?

MR SMTH:. | think the last nunbers | heard were
probably |l ess than a thousand.

MR LILLY: But isn't it correct if the run was
essential extirpated in the 1920s and ' 30s, now a thousand,
that is not a steady decline fromthe 1920s to now?

MR SMTH: Wen you' re dealing with a popul ation that
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is that low, it wouldn't take a very small change in
nortality to have an increase or decrease overnight. |
think that is evident of what is happening up on Butte
Cr eek.

MR LILLY: Let ne ask the question again. Has the
popul ati on of spring-run Yuba County Water Agency in the
Lower Yuba River, in fact, steadily declined fromthe 1920s
to the present?

MR SMTH | would say that it is in very |ow
popul ati on | evel .

MR. LILLY: Do you consider a change fromzero in the
1920s to 1,000 today to be a steady decline?

MR SMTH: | don't know whether there are specific
data that go back to that on an annual basis. | don't
beli eve that the Departnent of Fish and Gane, for exanple,
has conduct ed annual spawni ng surveys for spring-run in the
Yuba River. So, therefore, the data is not there.

MR. LILLY: Later in that same paragraph you state the
spawni ng escapenent in the Yuba River -- let me read the
sentence here so | get it right. About the sixth |line down,
i n sane paragraph, you say:

However, escapenment to the Yuba River was
only slightly above average. (Reading.)

Do you see that?

MR SM TH: Yeah.
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MR, LILLY: | think your next sentence says:
Before the project construction, the run
averaged 13,800 adults. (Readi ng.)

Do you see that?

MR. SMTH: Correct.

MR. LILLY: Your nunbers, you have a nunber for 1995

and for 1996 you say 27, 520.

¥

you see that?

MR, SM TH.  Unh- huh.

MR, LILLY: For 1997 you say 25, 778.

MR SMTH  Right.

MR, LILLY: For 1998 you say 30, 802?

MR, SM TH.  Unh- huh.

MR, LILLY: For 1999 you have a nunber of 23, 049,
correct?

MR, SM TH.  Unh- huh.

MR LILLY: Isn't it true, M. Snmith, that those
nunbers are substantially above preproject average of
13, 8007

MR SMTH Yes. |If you'd |ook at the water years for
1995, '96, '97 and '98 and '99, you will see that the water
years and runoff in the Yuba are substantially higher than
what they have been for the long-termaverage. Fish are
goi ng where the water is.

MR LILLY: Let's go forward to Page 10 of Exhibit 2.

CAPI TOL REPORTERS (916) 923-5447



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Woul d you please turn to that page?

MR. SMTH: Yes.

MR. LILLY: That page contains a table of -- and on the
far right it has CSPA recomendi ng i nstream fl ow schedul es?

MR SMTH Right.

MR. LILLY: Did you do any anal ysis regardi ng what
i npacts those proposed instreamfl ow requirenents woul d have
on water supplies in the Yuba County Water Agency if they
wer e i npl ement ed?

MR SMTH No. That is why | had the adaptive
managenent al so part of this. W are talking about -- and |
asked for a study to be done at those levels as well. So we
can all ascertain once and for all for this Board, for the
public and the scientists, what can be done with that river
under varying sets of conditions. So | asked for a range of
flows.

MR, LILLY: | have no further questions.

Thank you.

H O BROW. M. Gllery.

MR. GALLERY: No questi ons.

H O BROM:. M. Bezerra is not here.

M. Morris.

MR MORRIS: Very, very brief questions for M.

Smith.

---000---
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CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY WESTERN WATER COVPANY & WESTERN AGGREGATES, | NC
BY VR MORRI S

MR MORRIS: M. Snmith, this is primarily a followup to
M. Cook's line of questioning. He was asking you questions
about the Col dfields, which he tends to do.

Are you personally aware of -- have you personally been
out on the CGoldfields property?

MR SMTH | was out in Coldfields -- |I guess the |ast
time | was there -- | wasn't on the field trip. It was '92.
|"ve been invited out there, but | haven't had the tine to
get there out of ny busy retirement schedul e.

MR MORRIS: |'m envious.

So you have no personal know edge of any pollution or
anything going on out in the CGoldfields property?

MR SMTH No. | do know the operation of it. |[I've
seen aerial photos of some of the operations. | take what
M. Cook says, that the water coning out of sone of these
ponds is tainted. So, therefore, there nmust be sone soil
agitation in there. There is sonme silt-|adened water
returning to the river.

| do realize that the Yuba Gol dfields, which is nmounds
and ponds and so forth, that any seepage fromthere could

very well be heated above what woul d be normal river
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tenperature water, tenperature of the water.

MR MORRIS: You are not aware of any chemnica
pol lutants or anything of that nature?

MR SMTH. No, sir.

MR MORRIS: That is all | have.

Thank you.

H O BROMWN: M. Cunni ngham

MR. CUNNI NGHAM  Thank you. | have a few questions,
M. Brown.

---00- - -
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY DEPARTMENT OF FI SH AND GAME
BY MR, CUNNI NGHAM
MR. CUNNI NGHAM  CGood afternoon, M. Smith. M nane i

Bi I | Cunni ngham representing the Departnent of Fish and

Gane.

| had so nuch testinony and | have so few questions, |
apol ogize. | feel like |I should have nore.

But | did want to ask a point of clarification. You
were tal king about, | think M. Lilly, spring-run sal non.

And M. Lilly's question indicated that at sone point in
time in the early 1920s there nay have been as few as no
spring-run salnmon in the Yuba River. A subsequent question

about the fact that up to a thousand a day, maybe an
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i ncrease or decrease.
| wanted to know, do you have any information about
whet her -- about what the Yuba River historically had before

the 1920 construction of Daguerre Danf

MR SMTH No. | have to go back to sone of the
docunents that were done -- some of Fish and Gane's
hi storical records. But | don't think that -- there were

the Creaner survey or surveys being done today, in nmany
areas were done, routinely done. So | think a lot of data
is anecdotal in the sense of the bodies are not there
anynore. Even today | don't think that they run spawning
surveys for spring-run every year up there.

MR. CUNNI NGHAM Do you have any idea whether or not
spring-run salnon were in the Yuba River before the 1920s?

MR SMTH | meke the assunption that spring-run was a
dom nant run in the Central Valley based on all the evidence
that you can see. They probably ran fromhere to the San
Joaquin. | recognize that the San Joaquin -- they have been
extirpated south of the Delta, and the only place they are
left are a few small tributaries to the Sacramento,
i ncl udi ng the Yuba.

MR. CUNNI NGHAM | notice some questions about the nost
recent surveys on the fall-run chinook sal non and the
nunbers. And | believe in your testinony, on Page 2 of your

testimony, the second to the |ast paragraph up fromthe
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bott om

MR. SMTH: Yes.

MR. CUNNI NGHAM  Wiere you are tal king about the
nunmbers, in 1995-96 and so forth.

You did reach the conclusion, as | read it in that
par agraph, you're stating that it should be noted that
spawni ng escapenent of fall-run chinook salnon in the
Central Sacranento Valley rivers and streans, such as the
Feat her and American Rivers, Butte and Battle Creeks, have
been at or near record all tinme highs the past few years.
Then you go on to refer to what has been happening on the
Yuba River.

Is it your understanding that the returns on the
Feat her, Anerican, Butte and Battle Creeks, when you say al
time record or near record highs, that the increnent of
return in the last couple of years on those systens is
greater than the increnent of increase and return on the
Yuba River?

MR SM TH: Correct.

MR. CUNNI NGHAM  For the sane period of tine?

MR. LILLY: Excuse ne.

H O BROM: M. Lilly.

MR. LILLY: | amgoing to object on the ground of |ack
of foundation as to whether this w tness has any know edge

regardi ng the actual nunbers on those rivers and, therefore
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not qualified to make the conpari sons he is being requested
to.

H O BROM: M. Cunningham perhaps you can lay a
f oundati on.

MR. CUNNI NGHAM Thank you, M. Brown.

M. Smith, are you familiar with the fall-run chi nook
sal non spawni ng escapenent into the Feather, American, Butte
and Battle Creeks during the recent years, from 1995 t hrough
19997

MR SMTH: | amaware of the nunbers. | don't have
themwith me. This came froma discussion with M. Nelson
who | understand you are going to have as part of your
departnment's entourage up here. | am also aware of the
amount of fish returning to the Yuba for the size of the
basin is not as high as | think it should be, and others
think it should be, conpared to what is in the Anerican, for
exanple, or in the Feather. For the percentage anount of
runof f, we should be getting nore fish out of the Yuba then
we are getting.

H O BROMN: You need to lay a foundation for those
ki nds of statenments, if you can, M. Cunni ngham

MR. CUNNI NGHAM  Thank you, your Honor

M. Smith, it sounds |like -- do you have any persona
know edge of those actual escapenent |evels in those systens

during the period of tinme 1995 to 19997
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MR. SM TH. Just the record.

MR. CUNNI NGHAM  When you say "just the record,” in
conversations with representatives of the Departnent of
Fi sh and Gane?

MR. SM TH: Conversations and sone of the data | have
seen in paper and sone of the information | picked up from
the Anerican, the American and the Yuba are not that nuch
different in size, 2.4 to 2.6 mllion acre-feet long. The
Anerican 2.6; the Yuba 2.4. Wiy can the Yuba get only 25-
to 30,000 and the Anerican is getting 60- and 70,000. |
woul d say the flows and the conditions in the Anerican are
one heck of a lot better than they are in the Yuba.

MR. CUNNI NGHAM So, you are familiar with at |east the

return rates, for exanple, on rivers like the Arerican River?

MR SMTH  Yes.

MR. CUNNI NGHAM I n the period 1995 through 1999 --

MR SMTH  Yes.

MR, CUNNINGHAM At least as to that information,
i nformati on you received fromrepresentatives of the
Departnment of Fish and Gane and you saw from ot her papers
and reports; is that correct?

MR SMTH  Yes.

MR. CUNNI NGHAM Al of that information you have taken
into consideration naking this statenent suggests at |east

that the flow of the Feather, Anmerican, Butte and Battle

CAPI TOL REPORTERS (916) 923-5447



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Creeks near record levels of returns have occurred in the
| ast few years?

MR SMTH:. For their particular watersheds, yes.

MR. CUNNI NGHAM  Then, based upon that information, you
arrived at the conclusion that returns to the Yuba River
during that sane period of tinme are not in the sane
proportion of increase as on these other rivers?

MR SM TH: Correct.

MR. CUNNI NGHAM  Thank you, M. Smth.

| think that is actually all the questions | had.

H O BROWN: Thank you, M. Cunni ngham

Staff.

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF

M5. LOW M. Smith, | have a couple of questions to
ask you, and actually |I have one for you and one for M.
Bai occhi .

Your flow recomendati ons on Page 10 of your testinony,
you made sone flow recommendati ons for the Lower Yuba
River. Wre these recomendati ons based on results of
fishery studies, or how were these derived? They are
different fromFish and Game or the flows in the Draft

Deci si on.
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MR SMTH: Renenber what | said, | supported the AFRP
flows and the flows in the Fish and Managenent Study as
interim to be instituted i mediately. Wat | would like to
have is these sane flows |'ve got here really studied. |[|'ve
been on the river during nmost of October and saw spawni ng
fish at 2,200 cubic feet per second. So the idea that
that's not habitat is bogus. Let's find out how nmuch
habitat is there.

Best way to do it is do the studies.

M5. LON Wyuld you reconmend your flows done on an
experinmental basis to nonitor fish populations and their
response?

MR SMTH | would like to see them consi dered as part
of the adaptive nmanagenent basis.

M5. LON So would you recomrend that your flows be
i mpl enented rather than the flows in the Draft Decision, or
any other flow provision?

MR SMTH No. What | said is that the flows -- |
think the flows in the Draft Decision have got to be
i nproved, based on | cone up with 429,000 acre-feet, which
is 25 percent of the runoff conpared. |If all streans in the
Central Valley only contributed 24 to 25 percent of their
runoff to the Sacramento and Delta, would we have fish
com ng through the Delta up to the Yuba? Wuld we have a

conplete cycle? |Is that enough water? | don't think so.
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That is the reason why | have stated that.

I would like to see this water go from Yuba right down
to the Delta and, if possible, out through the Gol den Gate.
But it is going to be necessary for these flows to go
downstreamto maintain the Delta pool because these fish
have got to travel in sonething. | don't want to see them
go in box cars or tanker trucks.

MS. LOW Your flow reconmmendati ons are nmade based on
needs in the Lower Yuba R ver and out through the Delta,
then? You have nmade recommendati ons based on that?

MR SMTH | would like to ask a question, but |
can't.

| would like to see -- | endorsed the AFRP flows to be
instituted i mediately along with the California Departnment
of Fish and Gane fish and managerment flows. And | al so want
to see the studi es done that back up the thousand, 1,500,
2,000, even 2,500 for spawni ng and rearing of chinook
sal mon, both spring and fall, in the Lower Yuba.

| took the I ow over here, and it is about 990, 000
acre-feet. 990,000 acre-feet still allows a significant
amount of water for Yuba County Water Agency for their water
right holders. Nowif, and | say if, it should be those
peopl e who divert out of the basin, Nevada Irrigation
District, PGE and so forth, they should be contributing to

some of this flow
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M5. LOW Ckay.

MR SMTH: They may have to contribute 33 percent or
25 percent of their flows. That is part of their
responsibility. | don't believe this Board ever allocated
wat er away fromthe public trust.

M5. LON | was asking about those flow recomendations
and specifically how those particular flow recomendati ons
wer e derived.

MR SMTH: | have been on the ground enough to see
dead fish and desiccated redds from fish that spawned at
hi gher levels, and | don't believe 700, that is the base
flow There have been flows down there at 2,200. If they
dropped to 700, what happens to those spawni ng? Wat
happens to the eggs in the gravel? W are hurting and we
are not going to restoration of any resource if ranping of
that nature continues. And the SYRCL group testified that
it is going on routinely, not to the sane degree. But |
don't think it is, quote, within the public interest for
that to occur and be beneficial to the resource.

M5. LON Thank you very much, M. Smth.

My other question, | think, would be directed toward
Bob Bai occhi
M. Baiocchi, in your original conplaint filed with the

State Board in 1988, was the conplaint filed in terns of

viol ations of Fish and Gane Code Section 59377
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MR. BAIOCCHI: | haven't got the conplaint in front of
me, but it appears that was one of the allegations.

M5. LON Was it also or did the 1988 conplaint al so
address the broader public trust concerns over the adequacy
of instreamflow conditions in the Lower Yuba River?

MR, BAICCCHI: | believe it did, but I don't have it in
front of ne. It's been a while.

M5. LON | don't have it in front of ne either is why
I was asking the questions.

Thank you very much.

MR FRINK: Hello, M. Snith. | do have a couple
guesti ons.

| believe you stated the enphasis of a Yuba River
managenent plan should be on the protection of chinook
sal mon and steel head; is that correct?

MR SMTH:. Yes, the aquatic part.

MR FRINK: |If there were a conflict between providing
desirabl e conditions for chinook sal mon and steel head on the
one hand and providi ng desirable conditions for American
shad on the other hand, which species would you give
priority to?

MR SMTH: Any of the anadronous fish, sal non.

FRINK:  That nmeans in this --

SM TH:  Sal mon and steel head, spring-run, fall-run

2 3 3

FRINK: Looking at your testinobny, on Page 8, it
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basi cal | y descri bes how you determ ne the recomended fl ows
that you believe should be applied or studied, at |east as
part of an adaptive managenent plan. And it appears you
devel oped these flow reconmendati ons as a percentage of the
uni mpaired flows on the river that approxi mates the
percentage of instream flow requirenments Judge Hodge adopt ed
on the American River; is that correct?

MR SM TH: Correct.

MR. FRINK: In doing -- in devel oping your flow
requi renents or your flow recomendations, did you make an
eval uation of the habitat reconmendations in the Depart nment
of Fish and Gane Fi shery Managenent Pl an?

MR SMTH | amaware of the Fishery Managenent Pl an
| took a ook at this in that the Yuba and the American are
si ster drai nages coning off of the snow pack, covering about
the sane area. Only difference is about 200,000 acre-feet
of water. There has to be other simlarities in the system

The thing that is different on the Yuba is that you
have a major cold water reservoir conpared to Fol som which
is cold water but not as cold as it should be, and we have a
tenperature control device that is operational at Fol som
W have cold water in New Bullards Bar, that apparently we
can't get to in order to nodify the tenperatures in the
lower river. W don't have a tenperature device on

Engl ebright Reservoir. W take what cones down it. And if
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it happens to be a |l ow water systemin a hot water day, we
are going to get a higher tenperatures.

It is important when we ook at this thing is that if
there is going to be a managenent of this system it's going
to have to be done day to day. And Hodge in his physica
solution went through all those machi nati ons and cane up
with these flows. He did it. | didn't.

The only thing mssing on the Yuba is a public trust
[ awsuit.

MR FRINK: Your flow recomrendations in this instance
aren't based on any particular site specify analysis of
fishery habitat; would that be correct?

MR SMTH: Yes. Fromthe |ong-term study, yes.
have been on the river when fish have been spawni ng at about
2,200 and | was there about four days later when the flows
were cut and occurred over a Col unmbus Day | ong weekend, and
| was alerted by Fish and Wldlife Service staff: "You ought
to see what happened,” they said.

MR. FRINK: |In determning your flow recomendati ons
you | ooked at the |ong-term average uninpaired fl ows or
i mpaired flows?

MR SMTH | | ooked at the uninpaired flows, and then
| got sone infornation as to the anpbunt of water that was
bei ng diverted out of the basin, and that is what -- stil

beli eve that the downstream system they owe part of that to
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the system Al of this is not Yuba County ag's
responsibility. A portion of that has got to come fromthe
upper basin.

MR. FRINK: You based your recomrendations on
uni mpaired flows fromthe Yuba Ri ver watershed?

MR SMTH Right.

MR. FRINK: | note you expl ai ned your fl ow
recomendati ons are based on the assunption of adoption of
an adaptive nanagenent plan, and there would be sone
variations. You don't intend those recomendati ons to be
hard and fast in all years; is that correct?

MR SMTH | don't want to straight jacket a systemto
where it is stepped, where if it is above a certain point it
gets this level. | think we are going to have to | ook at
these things as being flexible. The fish are the ones -- we
think the fish are flexible. They night bend a little bit,
but | don't want to see the popul ati on break

We can manage this river with tenperature, flows and
timng to provide water for agriculture, to provide
conditions for fish and so forth. The thing that | see
m ssing here is that Yuba County Water Agency does not have
a conjunctive service and groundwat er program

MR. FRINK: | suppose if you were evaluating all of
those factors and attenpting to determ ne what the flows

should be in a particular year, you would | ook at the anopunt
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of water available in that year; is that correct?

MR. SMTH: Yes.

MR. FRINK: So your reconmended flows for a drier
critical year mght well be Iess than your recommended fl ows
in a wet or nornal year?

MR SMTH. That is what adaptive nanagenent is al
about .

MR. MONA: Just one question, M. Snith.

Your Exhi bit Nunber 2, Page 10, | note under the table
titled Tenperature Targets, your tenperature ranges seemto
be greater than National Marine Fisheries Service
recommended, the tenperatures, or what Fish and Wldlife
Servi ce recomended.

Any particul ar reason why?

MR. SMTH: The second one where it says 69, is really
at the Marysville gauge. And in order to get that you are
going to have to rel ease water, probably, in the 65 or 60
degree range. | will gladly defer to Steve Ednbndson when
he tal ked about optinumconditions. | don't want to see the
69 if | can help it, particularly in light of that we now
have both testified to spring-run and steel head in the
system Steel head are fairly flexible in tenperature. |
don't think the salnon are.

MR. MONA: Thank you

H O BROMW: M. Smith, | have just a question or two
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nysel f.

MR SMTH: Wen the boss talks we have to listen

H O BROMAN: You obviously have a well-known background
in fisheries and biol ogy, and your testinmony is much
appr eci at ed.

One of the things we struggled with as a Board with the
Mona Lake decision, as an exanple, in the public trust
resources, is identifying the cost of the 40- to 70,000
acre-feet a year that would be diverted back into those four
streams to inprove their habitat and to help bring up the
| ake. But in doing so, there was considerable effort
expended by the Board to determ ne what the cost of that
was, where the cost might come from and then how cost m ght
be mitigated.

It was obvious there was not enough water in that
region to go around and cover all existing bases and to
i mprove those public trust resources, which needed to be
done. But we were able to identify the cost and cone up
with mtigation neasures, conservation, even to help pay for
it, to bring in treated municipal industrial waste water and
ot her conservation neasures el sewhere in Southern California
that could can help pay for the cost of those diversions in
redi verting.

In your travels, which is riparian, have you been able

to identify what the cost mght be of what you're proposing

CAPI TOL REPORTERS (916) 923-5447 463



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

here, and do you have any idea what the cost nmay be and how
those costs might be mtigated in these quantities water
being diverted away from current usages?

MR SMTH. | haven't seen the evidence that all the
current usages are going to go to zero as was indicated by
sone testinmony. One, M. M nasian was concerned about the
waterfow . | believe there is a tremendous anount of
underfl ow of the Yuba and a trenendous anmount of groundwater
avail able up there to a farmer. This was proven when they
sold water around several tinmes when the water was sold and
then they punped the groundwater

H O BROMN: Let nme clear up ny concern. |If the water
is being sold, you are | ooking naybe at froma district or
agency point of view If you broaden that scope, and ny
concern, the question was asked you, and nake the assunption
that the water sold or being diverted to other areas of
beneficial use, obviously, otherw se probably would not be
purchased or diverted, if you make the assunption that the
wat er was put to beneficial use soneplace within the
vicinity, and if then it is rediverted fromthose beneficial
uses, what is that cost? And | guess nmy question with the
foundation that | have laid is have you been able to, in
your reconmendation -- have you included those
consi derations with your recommendati ons?

MR. SMTH: There probably could be studi es done for
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that. | don't have the capability to do them | amsure
there are economi sts that can give econom c reports on

i ntangi bl es that go along with the tangible part of
agricultural water.

H O BROMN: You woul d consider those costs with a
recomendati on that you m ght make, would you not, if you
had t hose costs?

MR SMTH Oh, yes, yes. | recognize that the
adapti ve nanagenent is part of the tool.

H O BROMW: M. Baiocchi, do you have any redirect.

MR BAIOCCHI : No, sir.

H O BROMW: Do you have exhibits that you would like
to include?

MR BAIOCCHI: | would like to request that the three
exhi bits the CSPA has be included into the record.

H O BROMW:. Are there any objections to adding those
exhibits to the record?

Seei ng none, they are so added, M. Baiocchi.

Thank you very nuch.

MR. BAI OCCHI: Thank you.

H O BROW. M. Smith, thank you very nuch.

W are adjourned until 9:00 in the norning.

“““““ (Hearing adj ourned at 4:20 p.m)

---000---
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