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SACRAMENTQO, CALI FORNI A
FEBRUARY 25, 2000, 9:00 A M
---000---

H O BROMW. The hearing will come to order.

A little housekeeping before we get started.

The order that | have is M. Baiocchi, M. Cee, M.
Cook and so on. |If there are no changes to that or
conments, we will proceed.

M. Bai occhi, you're up.

MR. BAIOCCHI: Thank you very much.

| need a clarification fromyou, M. Brown. | would
like to read sonething into the record fromthe Exhibit 19,
Yuba County Water Agency's Exhibit 19.

---000---
CONTI NUED CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCHI

MR. BAIOCCHI: On Page 1-3 the following is stated --
Page -- start all over again here. On Yuba County Water
Agency Exhibit 19, on Page 1-3, the following is stated:

The California Departnent of Fish and Gane
1991 Plan was flawed in several inportant
ways. First, as stated above, the 1991 pl an
was devel oped to optinize habitat conditions.

VWil e Yuba County Water Agency acknow edges
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its responsibilities under Section 5937 of
the California Departnent of Fish and Gane
Code to maintain fish in good condition,
neither this statute nor any other provision
of flow requires Yuba County Water Agency to
optim ze aquatic habitat for restoration and
ot her purposes. (Readi ng.)

Then | want to nove to Page 5-1 of the same exhibit and
it so states --

H O BROM: Page 5-17?

MR. BAIOCCHI: 5-1. Second paragraph, first sentence:
Yuba County Water Agency proposed mi ni num
instream flow requirenments for the Lower Yuba
Ri ver must naintain fish in good condition
under California Departnent of Fish and Gane
Code 5937. (Readi ng.)

Now, as | recall, yesterday | attenpted to ask
questions, and M. Lilly advised you that | was trying to
get a legal conclusion fromthe witness. Now, as stated
into the record yesterday, Paul Bratovich testified that he
prepared nost of Exhibit 19. |In Yuba County Water Agency

Exhibit 26 M. Bratovich gets into California Fish and Gane

Code 5937. It's -- hang on a nonment here. |If | can find
the page. |I'msorry.
H O BROMN: | presume you are going to put all of this

CAPI TOL REPORTERS (916) 923-5447 738
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in the formof a question, M. Baiocchi?

MR. BAIOCCHI: What | amdoing is this: is that Paul
Bratovich has hit on 5937. And the point being is | believe
that their testinony in Exhibit 19 has opened the door for
guesti ons concerning 5937, disregarding |egal conclusions
that's been objected by M. Lilly. | nmean, it's in their
testimony. So, consequently, | believe all of us who are
aski ng questions should ask questions concerning 5937. |
think it is reasonable.

H. O BROMN: You are asking the question as to their
opi nion and not necessarily a | egal concl usion?

MR. BAIOCCHI: The problemis this, that Paul Bratovich
made a | egal conclusion, and it is in their testinony. |It's
in there. He has defined what Section 5937 is all about. |
can go further intoit. If we goto 5.3 --

H O BROM: Let's do it this way, if | may. Wy don't
you go ahead and ask the question and then let's see if
there is objection to it. Then | will rule on the
obj ecti on.

MR. BAIOCCHI: \Where I'mgoing on this, is not just

sinmply for nyself. 1'msure that Bill Cunni ngham fromthe
AG s office -- if the door is open, as | believe it is,
concerning 5937, | believe M. Cunninghamw |l raise a |ot

of questions concerning 5937 and how they define it. So it

is not necessarily for nyself. It's for all the other folks

CAPI TOL REPORTERS (916) 923-5447 739
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that are cross-exam ni ng Yuba County Water Agency's
Wi t nesses, based on this testinony.

H O BROM: Ckay, M. Baiocchi, | understand. Let's
get going. W have a lot of ground to cover today and you
ask the questions, and we'll see what kind of responses we
get.

MR. BAIOCCHI: Thank you very, very much.

M. Bratovich, in Exhibit 26, also included in Exhibit
19 there are flow recomendati ons by the Yuba County \Water
Agency that you hel ped prepare. |Is that true?

MR. BRATOVICH. Pl ease refresh ny nenory, what is
Exhi bit 2672

MR, BAIOCCHI: There are two exhibits. You have an
exhi bit summari zing expert testinmony which is Exhibit 26.

MR. BRATOVI CH.  Ckay.

MR. BAIOCCHI: At Page 14 and Page 15 and it goes on
16, 17.

Were those recomendati ons, were they approved by the
United States National Marine Fisheries Service?

MR. BRATOVICH:  No

MR. BAI OCCHI: Thank you.

When you -- you testified yesterday that you w ote npst
of the report. | will get away fromthe report. You wote
nost of the testinony.

Do you recall that?

CAPI TOL REPORTERS (916) 923-5447 740
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MR, BRATOVICH Yes. | said | was involved in,
participated in the preparation of this entire testinony, so
essentially | have read every word.

MR. BAIOCCHI: On Page 5-1 of Yuba County Water Agency
Exhibit 19, under 5.3 there is a statement. The first
sent ence

Applying the definition of good condition in
the Lower Yuba River fishery resources
requires consideration of specific data
limtations. (Readi ng.)

Now, you go on to say:

The eval uation of good condition is,
therefore, based on the avail able data
pertaining to specific characteristics of the
fish resources of the Lower Yuba River.

(Readi ng.)

Now the question is this: You have nmade a | ega
determ nati on concerning 5937. Al right, that is fair.
Under 5937, Fish and Gane Code 5937, dam owners are required
to release water at all tines; is that true?

MR. BRATOVICH. | didn't nmake a legal opinion. | nade
a biol ogi c opinion based upon ny interpretation of the term
good condition in accordance with the definition of good
condition which | devel oped from a bi ol ogi ¢ perspecti ve.

MR. BAIOCCHI: Again, we go to the question, does

CAPI TOL REPORTERS (916) 923-5447 741
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California Fish and Gane Code Section 5937 require that the
dam rel ease water at all times?

MR. LILLY: | amgoing to object to the extent it calls
for a legal condition. Certainly, it is right, M. Brown,
as you ruled before, the question is appropriate as far as
it relates to this witness' opinion or understanding of the
code section. But | do object to the extent it asks for his
| egal concl usion.

H O BROMWN:. Counselor, is it your suggestion to the
wi t ness that he answer the question in accordance with his
limtations as noted by yourself, then?

MR LILLY: That is correct.

H O BROM: Proceed.

MR. BRATOVICH. What is the question again, M.

Bai occhi ?

MR, BAIOCCHI: Under California Fish and Gane Code
Section 5937, are dam owners required to rel ease water at
all times to keep fish in good condition?

MR. BRATOVICH. When | made a definition of good
condition and referred to Fish and Ganme Code 5937, as we
stated, we based our instream flow reconmendati ons on the
State Board's 1996 Draft Deci sion.

On Page 23 of the State Board's Draft Decision there is
reference in Section 4.1 to Fish and Game Code Section 5937,

and that is what | was using. It does have a quote there.
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Woul d you like me to read that?

MR BAICCCH : Co ahead.

MR, BRATOVICH  The owner of a dam shall allow
sufficient water at all tines to pass
through a fishway or in the absence of a
fishway allow sufficient water to pass over
around or through a damto keep in good
condition any fish that may be planted or
exi st bel ow t he dam (Read.)

MR. BAI OCCHI: Thank you.

On Page 24 of Exhibit 26 of which you nade presentation
yest erday, you used a transparent, you cited two |awsuits
concerni ng define good condition.

Now, isn't it true that you have nade a | ega
determ nati on concerning two lawsuits in defining good
condi tion?

MR. BRATOVICH | don't believe | nade a | ega
determination. Wat | tried to do was to cone up with a
definition of good condition for the Lower Yuba River, based
upon available information that | had avail able to ne.

MR. BAIOCCHI: In the first lawsuit is Gty of Los
Angel es, al so known as the Rush Creek Decision, have you
reviewed that entire decision, M. Bratovich?

MR, BRATOVICH: Didn't review the entire decision, but

I was involved in the conduct of the studies on Rush Creek
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on behalf of the California Departnent of Fish and Gane, so
I"mfamliar with it

MR. BAIOCCHI: In the Putah Creek Decision did you
review t hat case?

MR BRATOVICH: | did not reviewthat case. | relied
upon a technical report prepared by the principal author
Dr. Peter Myle, where he addressed the issue of good
condi ti on.

MR. BAIOCCHI: Were you present at the 1992 hearing?

MR. BRATOVICH: No, sir.

MR, BAIOCCHI: You have read the records?

MR. BRATOVICH: | have gone through the administrative
record and nuch of the supporting docunentation, yes.

MR. BAIOCCHI: Do you recall -- do you know a M. Jerry
Mensch for the Departnent of Fish and Gane?

MR. BRATOVICH. | know who he is, yes.

MR. BAIOCCHI: Do you recall in that testinony that
Jerry Mensch made a statenment that any flows bel ow the
recomended flows in the Departnent of Fish and Gane's
managemnment plan woul d not be in conpliance with California
Fi sh and Gane Code Section 5937?

MR. BRATOVICH. | don't recall that specific statenent
no.

MR. BAIOCCHI: M. Mtchell, good norning. How are

you?

CAPI TOL REPORTERS (916) 923-5447
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MR. M TCHELL: Morning.

MR. BAIOCCHI: In Exhibit 24, Yuba County Water Agency
Exhi bit 24, known as Fishery Surveys Conducted by Jones &
St okes on the Lower Yuba River Since 1992, on Page 11, it
shows -- on the top part of that docunent it shows
el ectrofishing site and river nile 18.8.

And was this above the Daguerre Point Danf?

MR. M TCHELL: Yes.

MR. BAIOCCHI: How many niles is it fromthe Daguerre
Poi nt Dam to Engl ebright Dam just approxi nate?

MR, M TCHELL: |It's about 13 niles.

MR BAIOCCCHI : What was the size of the area in which
you el ectrofi shed?

MR. M TCHELL: These are data that were collected by
Jeff Kozl owski. The size of the area was, as | recall, a
several hundred foot reach of the main river along the
shoreline.

MR. BAIOCCHI: Do you believe that that really is a
good exanpl e of the nunber of steelhead in that reach up
t here?

MR. M TCHELL: Yes. Jeff has provided additional data
fromother sites that are conparable to the nunmber shown
here. | have only presented one site.

MR. BAIOCCHI: This was the summer 1999. Have you done

other electrofishing on the river for steel head?
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MR. M TCHELL: W have not done el ectrofishing. W
have seining work in the past and direct observation in the
past .

MR, BAIOCCCHI: M. Mtchell, I amfamliar with
el ectrofishing. | have done it. So, to your know edge, how
many steel head were killed as a result of electrofishing?

MR. M TCHELL: | don't know.

MR. BAIOCCHI: Wuld it be reasonable to presune that
sonme fish were killed, harmed?

MR M TCHELL: | can't answer that. | wasn't in the
field at the time.

MR BAIOCCCHI : Based on the records as so noted in
Yuba County Water Agency Exhibit 19, steel head were |listed
on March 19, 1998.

Wul d you take that to be a fact?

MR. M TCHELL: Yes.

MR. BAI OCCHI: Thank you.

The el ectrofishing occurred in 1999, right, in the
sunmmer of 1999?

MR. M TCHELL: That's correct.

MR. BAIOCCHI: Did you contact the United States
Nati onal Marine Fishery Service to conduct those?

MR. M TCHELL: This was part of Jeff Kozl owski's study
and that | can't answer.

MR. BAIOCCHI: He's not here, so we really don't know
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whet her or not Yuba County Water Agency did consult with
Fish and Wildlife Service concerning electrofishing of a
t hreat ened speci es?

MR, M TCHELL: That would be -- as | said, that was not
know edge that | have.

MR. BAI OCCHI: Thank you very nuch.

| want to go to, | believe it is, Exhibit 18, Stephen
Grinnell. How are you this norning?

MR. GRINNELL: Very good.

MR. BAIOCCHI: Geat, glad to hear it.

I have a few questions. | have to find the |ocation.

Now, let's start off this way here. There is a river
outlet valve at Bullards Bar Dam Now, | want to ask the
entire panel this question.

Does anyone know what the capacity of the outlet, the
river outlet valve is?

MR, GRINNELL: | do not.

MR. BAIOCCHI: You said no yesterday. Nobody el se here
knows t hat .

Coul d you give ne your inpressions concerning why river
val ves are constructed at the bottom of dans?

MR. GRINNELL: Cenerally, it's in case you have a
problemw th the dam

MR. BAIOCCHI: Thank you. That's what | wanted to

hear. Thank you very much.
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On page -- | haven't got a magnifying glass. M eyes
are bad. Pages 22, 23, 24, 25. You can go to that. That
is on Exhibit Nunber 18.

MR GRINNELL: Ckay.

MR BAICCCHI : You have scenario one and scenario five
on Page 22, and you have scenari o two, scenario six on Page
23, and you have scenari o seven on Page 24, and then you
have sone additional information on 25. | am concerned with
22, 23 and 24.

When all parties submitted their witten testinony,
they were theoretically all submtted around the sane tine,
around the sanme tine. W had a certain date to subnit to
the State Water Resources Control Board.

This data you prepared it appears that you apparently
had that information that was subnmitted to us before it was
submitted to us fromDWR is that true?

MR. GRINNELL: | guess | don't understand the
guesti on.

MR. BAIOCCHI: DWR, when they nmde their presentation
here, they had scenarios. |Is this the sane information that
was in their scenarios?

MR. GRINNELL: No. W ran our own nodeling studies,
provi ded the nodel to DWR, and they reviewed, reran, the
nodel , verified the results.

MR. BAIOCCHI: What you are saying is the evidence that
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DWR submitted actually cane from Yuba County Water Agency?

MR. GRINNELL: They submitted their own evidence. W
provided themwi th the nodel to do their work, to evaluate
it, to check it out, to rerun it.

MR BAIOCCCHI : Wbuld these scenarios be the sanme as
DWR s?

MR. GRINNELL: They're essentially identical, but they

are not exactly the sane, and they did their work. W did

ours.

MR. BAI OCCHI: Thank you.

M. Brown, | really appreciate your allowing nme -- |
will try to get through it as fast as | can. | believe |
have -- | nay have another question. | am |l ooking around
here.

H. O BROMWN: Thank you, M. Baiocchi

MR. BAIOCCHI: M. Mtchell, back to you again. Page 3
of Exhibit 24, Fishery Surveys Conducted by Jones & Stokes
on the Lower Yuba River Since 1992. Now, on Page 3, could
you pl ease read the headi ng?

MR. M TCHELL: Relative Conposition of Fish Species
Above and Bel ow Daguerre Point Dam Sunmer 1999

MR. BAIOCCHI: Let's go to above Daguerre Point Dam
and you have chi nook sal non and you have 1 percent. Tell ne
what 1 percent neans, please.

MR. M TCHELL: 1 Percent is the proportion of fish
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col l ected that were

MR. BAI OCCHI :

MR M TCHELL:

chi nook sal mon
How did you collect that fish?

These, again, are the electrofishing

data that was also reflected in the previous graph, |

believe Slide 11

MR BAI OCCHI :

To your know edge, was there any

t hreat ened spring-run chinook sal mon that were

el ect roshocked?

MR. M TCHELL:

VR. BAI OCCHI :
been?

MR. M TCHELL:

MR. BAI OCCHI :

Not to my know edge.

There is potential that they m ght have

Potential is there, yes.

As | renmenber, you indicated yesterday

that you did do sonme sanpling up there, estinmates, and you

couldn't separate spring-run and fall-run; is that true?

MR M TCHELL:
MR. BAI OCCHI :

i ndi cated yest erday

That's correct.
Sunmer, the summertine, and as you

that you testified to the fact that the

spring-run had potential to hold over for an entire year

was concer ned about
spring-run juvenile

i nformation, right?

that 1 percent, if, in fact, it was any

fish. You indicated you don't have that

MR LILLY: Excuse ne, M. Brown. To the extent this

witness is trying to inply M. Mtchell or his colleagues

violated the |aw, |

obj ect on the ground there was prior
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testimony fromthe federal agencies that no 4(d) rul es have
been adopted for these species, and, therefore, even if
there was sone incidental effect to |listed species during
the sunmer 1999, it woul d not have been a violation of
federal |aw.

MR. BAIOCCHI: That is not where | am goi ng.

H O BROM: | heard M. Mtchell say he didn't know.
MR. BAIOCCHI: On this -- | went that way on
steel head. | believe that is true. But | amnot going this
way on Page 3. | just wanted to find out if, in fact, there

was any spring-run® juvenile fish el ectroshocked.

H O BROMN: Answer the question if you know. If you
don't know, you can say so.

MR. M TCHELL: Restate the question, please.

MR. BAIOCCHI: He said he doesn't know.

MR. M TCHELL: That is correct, | do not know.

MR

BAI OCCH : | have one nbre that will be the end of

Are you famliar -- Paul Bratovich -- any of the panel.
Are you fam liar with Yuba County Water Agency's water

rights pernits, the applications, et cetera?

MR GRINNELL: | amfamiliar with the resulting
rights.
MR. BAIOCCHI: | will ask you the question.

Does all of Yuba County Water Agency's pernmits
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concerni ng the purpose of use, does it so state for fish and

wildlife protection and enhancenent ?

MR. GRINNELL: Well, | guess | don't know them as well
as | said. | cannot say specifically that all of them have
that in there. | don't know

MR. BAIOCCHI: If I told you that is what the permts

and applications so state, would you --

May | make that statenent, M. Brown, 'cause it is a
matter of the record?

H O BROM: Put it in the formof a question.

MR, BAIOCCHI: He hasn't reviewed the information.

Per haps what | should do is | will cross-exam ne Donn W son
and bring it out there.

H O BROM: Al right.

MR. BAIOCCHI: | want to rmake one point. Paul
Bratovich, if, in fact, the purposes of use in Yuba County
Wat er Agency's water rights so states fish and wildlife
protection and enhancenment, what would be wong with
optimzing the flow requirenments for those fish?

MR LILLY: | amjust going to state ny sane objection.
To the extent that this calls for a legal conclusion it is
i nappropri ate.

H O BROMWN: Answer the question if you know or have
an opi nion, M. Bratovich.

MR. BRATOVICH: Wbuld you restate that, M. Baiocchi?
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MR. BAIOCCHI: If, in fact, Yuba County Water Agency's
water rights pernits has a purpose of use so stated and that
one of the purposes of use is for fish and wildlife
protection and enhancenment, wouldn't that enhancenent
portion of that purpose of use, wouldn't that be optim zing
fishery's habitat aside fromprotecting thenf

MR. BRATOVICH. | am not confortable nmaking a |egal
opinion. If you wish to restate your question wthout a
| egal opinion inplication, | would be glad to try to answer
it.

MR. BAIOCCHI: | don't think | can say it any clearer

H O BROM: | didn't understand that he was asking for
a legal opinion. He was asking for a professional opinion
i f you have one, recognizing you are not an attorney.

MR. BRATOVICH Then | will try to restate your
guestion as | understood it, M. Baiocchi. 1Is it, did you
say would there be anything wong with trying to optinize
conditions for fish? |Is that what you asked ne?

MR. BAIOCCHI: What | amsaying is, one of the purposes
of use -- let's get away fromthat.

What is enhancenent, fishery enhancenment, based on your
opi ni on, your professional opinion? Please define
enhancenent .

MR. BRATOVI CH. Enhancenent can enconpass a wi de

vari ety of considerations. Enhancenent can consi der
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essentially the entire environnent to which a fish would be
exposed. It would be physical habitat considerations,
flows, tenperatures, point sources of nortality,

out -of -basin factors. Enhancenent is a very broad topic.
Could we narrow that down a bit?

MR. BAIOCCHI: | think you did fine. That is very,
very good.

So in the event that the purpose of use is enhancenent,
then the Departnent of Fish and Gane's managenent plan woul d
be in accordance w th enhancement ?

MR. BRATOVICH. Actually, | believe the stated goal in
the ' 91 managenent plan was to optinize habitat conditions.

MR. BAIOCCHI: As so stated in your Exhibit 197

MR, BRATOVICH Yes. | believe |I did have that as wel
as in Exhibit 26.

MR. BAIOCCHI: You take issue with that, you don't
believe that the fishery resources of the Lower Yuba R ver
shoul d be optimzed; is that true, and your argunents and
your testinony?

MR BRATOVICH: That's not true. | nade no conclusion
or statement to that effect.

MR. BAIOCCHI: | have the wong inpression. Shall we
go to Page 1-3 of Exhibit 19, Yuba County Water Agency. |If
you can, would you please read into the record or | can read

into the record. Let me so read it:
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So, as | read this docunent, you are argui ng agai nst
that Departnent of Fish and Gane flows based on optim zi ng

habi tat when, in fact, the water rights permt purposes of

use is for

The California Departnent of Fish and Gane
1991 plan was flawed in several inportant
ways. First, as stated above, the 1991 pl an
was devel oped to optinize habitat conditions,
hi ghl i ght ed, whil e Yuba County Water Agency
acknow edges its responsibilities under
Section 5937 of the California Fish and Gane
Code, to maintain fish in good condition
Neither this statute or any other provision
of flows requires Yuba County Water Agency to
optim ze aquatic habitat for fish restoration

and ot her purposes. (Readi ng.)

protection and enhancenent.

That concl udes my cross-exani nation.
Thank you.
H O BROWN. Thank you, M. Baiocchi

M. Cee.

MR. CGEE: Thank you, M. Brown. Good norning.

/1

/1

11

---000---
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CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY DEPARTMENT OF | NTERI OR
BY MR CEE

MR CGEE: M first questions will be addressed to M.
Mtchell. | want to refer to Exhibit S-YCWA-24. Do you
have that in front of you, M. Mtchell?

MR. M TCHELL: Yes, | do.

MR CGEE: If you can refer to Slide 1, the very first
page. And on that slide you describe quite a bit of
i nformati on.

Can you describe what that information is, what the
overvi ew of that is?

H O BROMW: Pull the microphone in front of you nore
M. Gee. Hard to hear

MR. M TCHELL: This is a summary of Jones & Stokes

field activities on the Lower Yuba River since 1992 and

i ncludes also a juvenile steel head study being funded by the

Yuba County Water Agency as part of the U C. Davis nmaster's

proj ect.

MR. GEE: Can you show me where in Exhibit 19 this
information is gl eaned fronf?

MR. M TCHELL: This information is presented -- the
results of this, of these surveys are presented in Exhibit
19.

MR. GEE: Can you point to what rel evant section of
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Exhibit 19 this is gleaned fron?

MR- M TCHELL: Yes. This information was summarized in
Section 3.2.4.2 on Page 3-4 of Exhibit 19.

MR. CGEE: \Where exactly? Starting off with the first
sal non spawni ng escapenent, can you specify where these
dates in this topic area is |ocated?

MR. M TCHELL: | need to go back here and say that the
spawni ng escapenent surveys, which is the first bullet on
Slide 1, that information was covered in an earlier section
whi ch begins on Page 3-8, under Historic Population Trends
of Anadronous Fish. The specific surveys that we conducted
were used to update the information that is shown
specifically on Page 3-9 under post-Yuba River Devel opnment
Project, which shows in the second paragraph that from 1972
to 1999 fall-run chinook sal nron escapenent was sustai ned at
hi gher | evels than occurred to the pre-New Bull ards Bar
That was based on new data that was devel oped as a result of
t he spawni ng surveys that are listed on Slide 1

MR. CGEE: | suppose ny specific questionis, is there
anywhere in Exhibit 19 the dates that you refer to in
Exhi bit 24?2

MR. M TCHELL: Not specifically. There are periods
that are nentioned, but not specifically stated in sone
cases.

MR CGEE: So this is additional information, apart from
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Exhi bit 19?7

MR LILLY: | amgoing to object to that
characterization. | think it mght be -- further
expl anation night be on a nore accurate statenent than
addi tional information.

MR, CUNNI NGHAM M. Brown.

H O BROMN: M. Cunni ngham

MR. CUNNI NGHAM  Thank you, sir.

I amthe attorney who originally made the objection to
that first page of Exhibit 24 for specific reasons. The
specific reason is it contains information that is not in
the record presented to us nor the testinobny presented to
this Board.

| believe M. Gee is now trying to explore the extent
M. Lilly and Yuba County Water Agency asserts this
information is sonehow sunmari zed, a sunmarization of their

testimony. M. Cee is trying to find out where those dates

are.
The truth of the matter is his characterization is

correct. These are -- this is newinformtion. It is not

in those reports. It is not there. And that is why | would

like to again renew ny objection to that document, suggest
t hat docunent not be incorporated into the record.
H O BROWN:. Thank you, M. Cunni ngham

M. Cee.
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MR. CGEE: Perhaps, | can rephrase the question

H O BROMN: That woul d be hel pful

MR GEE: M. Mtchell, if these dates that are |isted
in Exhibit 24, various dates that are listed there -- do you
see those dates?

MR M TCHELL: Yes, | do.

MR CGEE: If they are not contained in Exhibit 19 and
you presented this information, these dates yesterday, is it
possi ble that | probably saw these for the first tine
yest erday?

MR M TCHELL: Well --

MR LILLY: I'mgoing to object. Calls for
specul ati on.

H O BROMN: Answer the question, if you know it.

MR. MTCHELL: |If you read the report, there are dates
in here, not specific dates, what we refer to is springtine
sampling, fall sanpling. W did not give specific dates in
Exhi bit 19.

MR. CGEE: Thank you, | think you answered ny question
Thank you.

Also on Slide 1, as | recall you gave testinony
suggesting that sal nbn spawn in the Lower Yuba River from
m d Septenber through the end of Decenber; is that correct?

MR. M TCHELL: That is correct.

MR. GEE: Can you point to any reference in Exhibit 19
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that supports that statenent?

MR. M TCHELL: Yes. As | said, we conducted spawning
and redd surveys begi nning in Septenber of 1992 and al so
1998, in late August. In Septenber, early Septenber in
1999.

MR GEE: M. Mtchell, ny interrupted question, if you
can point to the relevant section in Exhibit 19 where that
information is based on

MR. M TCHELL: | am sorry.

MR. GEE: Thank you.

MR. M TCHELL: This information or the spawni ng
escapenment surveys, again, the spawni ng escapenent estimates
fromwhi ch they were based were presented in the testinony.
We did not give specific dates for the fall-run surveys.

What we have described are the surveys thenselves. And if
you give ne a nonent here --

On Page 3-9 of Exhibit 19 we state the fall-run chi nook
sal non escapenent spawni ng surveys were sustai ned at higher
| evel s, again, than occurred. This is reference to the
spawni ng escapenent surveys.

To answer your question, the specific dates are not
presented in the Exhibit 19.

MR. CGEE: So they were presented to the Board for the
first time yesterday; is that correct?

MR. M TCHELL: These specific dates were, yes.
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MR. CGEE: Thank you

Referring back to Slide 1 of Exhibit 24, if spawning
occurs nid-Septenber through Decenber, why did you limt
your spawni ng surveys from Cctober to mi d-Decenber?

MR MTCHELL: As | nmentioned in nmy testinmony, we are
present on the river in Septenber, but rarely see carcasses
until early Cctober

MR. CGEE: Again, referring to Slide 1 of Exhibit 24, if
spawni ng occurs m d- Sept enber through Decenber why did you
conduct sal mon redd surveys on July 12th, 19927

MR MTCHELL: | can't recall the specifics of that
survey.

MR. GEE: Did you conduct that survey?

MR. M TCHELL: W thout going back to the specific
records, | don't know, but | did conduct nany of them

MR. CGEE: So your testinmony is you don't recal
conducting a salnmon redd survey on July 12, 19927

MR. M TCHELL: That's correct, according to ny
recol | ection.

MR. GEE: Referring back to Slide 1, if spawning occurs
m d- Sept ember through Decenber, why did you conduct sal non
redd surveys on August 31st, 19987

MR. M TCHELL: This survey, as | recall, was conducted
to determ ne whether or not spawni ng had started. As | --

intrying to recall, to the best of ny know edge, we had
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determ ned that spawni ng had not started by that date in
t hat year.
MR. CGEE: Referring again back to Slide 1 of Exhibit
24, if spawning occurs m d-Septenber through Decenber, why
did you conduct sal mon redd surveys on January 30th, 1995?
MR. M TCHELL: Again, it is not possible for ne to
renenmber the specifics of those surveys. | know that those
sal nmon redd surveys were conducted at a nunber of |ocations
during the spawni ng season, including the main river, the

ol df i el ds and al so sone aerial surveys that were made.

January 30th, | cannot remenber the specific objective of
that survey, but that was during -- that was after the
maj or spawni ng period, and, again, | don't know the

specifics of that survey.

MR. GEE: Then | amwondering if you can explain the
rel evance of including these dates if you don't recal
maki ng these surveys? \What point were you trying to make to
the Board including these dates in Exhibit 247

MR. M TCHELL: Basically, these represent the dates
that we were out conducting these surveys and was to include
in the record all the dates that we had, where we had
conduct ed those surveys.

MR. GEE: Did you not state just a nonent ago that you
do not recall doing these surveys on these particul ar dates?

MR. M TCHELL: |[|'ve been on the river so much, you
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know. W have nenpbs that docunment these surveys. And

wi t hout having those nenmos in front of ne to deternine
specifically what our objectives were, these were conpil ed
goi ng through those nenps and indicating what the objective
of the survey was, and if it was a sal nobn redd surveys we
sinmply narked the date down on here.

MR. GEE: Again, my question goes to Slide 1 of Exhibit
24, |f spawni ng occurs m d- Septenber through Decenber, why
did you conduct sal mon redd surveys on February 22nd, 19957

MR M TCHELL: | believe the date would indicate we
were | ooking for steel head redds at the tine, which is the
time -- February is the peak time for steel head spawning.

Again, wthout the nenos in front of ne, | cannot
specifically identify the particul ar objective.

MR. GEE: Again, these dates are nowhere listed in
Exhibit 19; is that correct?

MR. M TCHELL: The specific dates are not, as | said.

MR. GEE: Nor are the dates further explained in
Exhibit 19; is that correct?

MR. M TCHELL: What do you nean by expl ai ned?

MR, GEE: You stated these dates are not included in
Exhibit 19. So | amwondering is there any information in
Exhibit 19 to explain, give any infornation as to the
pertinence of these dates in relation to Slide 1 of Exhibit

247
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MR. M TCHELL: Again, nuch of the infornmation that was
determ ned from steel head spawni ng -- the concl usions we
made regardi ng steel head abundance were based on nany of the
surveys. Therefore, the conclusions we arrived at in this
exhibit reflect the results of those surveys.

MR, GEE: Turn to Slide 5 of Exhibit 24. As | recall
you provided testinony yesterday which stated that your
escapenment survey used a narked recapture technique to
estimate the nunber of spawning salnon; is that correct?

MR. M TCHELL: That's correct.

MR. CGEE: Again, can you assist nme finding where in
Exhibit 19 this description of marked recapture is |ocated?
MR. M TCHELL: Again, we describe these surveys in
general and did not describe the technique that was used in

Exhi bit 19.

MR. GEE: So as | heard your testinony yesterday
regardi ng the escape survey using a nmarked recapture
technique, it does not contain in Exhibit 19, then is it
fair to say | heard it for the first tinme yesterday, as it
relates to these proceedi ngs?

MR. M TCHELL: Yes.

MR. GEE: Thank you.

M. Mtchell, can you briefly describe the marked
recapture techni que used each year for the escapenent

surveys from 1991 to 1999?
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MR MTCHELL: | amsorry, could you repeat the
guestion, please?

MR. CGEE: Can you briefly describe the marked recapture
techni que used each year for escapenent surveys 1991 to
1999? | think this relates to Slide 5 of Exhibit 24.

MR. M TCHELL: Yes. As | described yesterday, the
mar ked recapture techni que requires taggi ng sal nbn carcasses
with a distinctive tag and then placing those fish back in
the river and then recovering themat a later date. And
then weekly estimtes of popul ation are based on the
recovery rates of those fish, relative to the total nunbers
of fish that are observed.

MR. CGEE: This was done consistently from 1991 to
1999; is that correct?

MR M TCHELL: Yes, it was. And | do want to mention
that in 19- --

MR CGEEE M. Mtchell, you have answered ny question

MR. LILLY: He is allowed to conplete his answer.

MR. CGEE: | believe he responded to nmy question. | am
novi ng on

H O BROMW: Do you need to explain your answer?

MR. M TCHELL: Well, | do need to explain ny answer
relative to these proceedi ngs.

H O BROMW: If an explanation is in order to answer

the question better, yes. |If it's in addition to the
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guestion, don't do that.

MR. GEE: Thank you, M. Brown.

I's this narked recapture techni que which you just
descri bed the sane used by California Departnent of Fish and
Gane prior to 19907?

MR. M TCHELL: Yes, it was, with sone nodifications
that we had made.

MR. CGEE: Can you pl ease describe those nodifications
or differences?

MR. M TCHELL: Yes. The surveys above the H ghway 20
bri dge, we conducted specific surveys in that reach. The
Departnment of Fish and Ganme, at |east from 1970 through
1990, did not conduct surveys in that reach, but instead
based the estimate of the nunbers of salnon in that reach on
t he average nunbers of fish that had been observed during
the 1970's. Therefore, that was an assunption that was
made. Instead of relying on that assunption, we conducted
actual surveys to estimate the nunbers above the H ghway 20
bri dge.

The other nodification we made is we realized that the
estinmate was | ess accurate when all fish were tagged. That
woul d include the smaller sal nbn, the two-year-old males.
And we devel oped a separate estinate for the two-year-old
mal es and the three-year-old nmales and fenales to obtain a

nore accurate estimte.
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MR. CGEE: So you are saying that the nethodol ogy used
by you is different than that used by the California
Department of Fish and Gane?

MR MTCHELL: It is identical except for sone
i mprovenents.

MR, GEE: Therefore, it is different, is it not?

MR. M TCHELL: What | amsaying is it is the sane
general nethod. W use the sane statistical calculations,
but the potential for error is reduced.

MR. CGEE: Can you explain the significance of using
this nodified, inproved nethodol ogy?

MR. M TCHELL: Basically, it provides what we think is

a better, npbre accurate estinnate.

MR. CGEE: Can you descri be what these -- the quality of

differences are in these estimtes and how you arrived at
these estimates?

MR. M TCHELL: When you say "quality of differences,"”
what do you nean?

MR. CGEE: Was it possible that your escapenent nunbers
overestimated the sal non escapenents conpared to the
California Departnent of Fish and Game spawni ng esti nat es?

MR. M TCHELL: The estimates based on actual carcass
counts above Parks Bar reveal ed that a hi gher percentage of
fish were actually being estimted through the survey

nmet hods than the 15 percent that had been previously used.
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That the estimates that we found were nore on the order to
20 to 25 percent of the popul ation.

MR. CGEE: | think you are naking a conparison as
opposed to what? Are you saying that CDFG s nunbers are
hi gher or | ower conpared to your numbers?

MR. M TCHELL: The estimate using their nunbers would
have been sonewhat | ower.

MR. CGEE: Referring again to Slide 5 of Exhibit 24, as
| recall your oral testinobny, you testified that California
Department of Fish and Gane estimated run size of 2000
steel head in the Lower Yuba River; is that correct?

MR. M TCHELL: That's correct.

MR CGEE: If you could assist ne, where in Exhibit 19
is this nunmber l|ocated, is this information |ocated?

DR. BRIAN.: On the top of Page 3-12.

GEE: M. Mtchell?
M TCHELL: Thank you. Dr. Brian is correct.
GEE: 3-12?

M TCHELL: Yes.

2 2 2 3

GEE: Thank you.

Referring to Slide 5 of Exhibit 24, | believe you
provided testinony that the California Departnment of Fish
and Gane commented on the steel head estimates; is that
correct?

MR. M TCHELL: Could you be nore specific, please?
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MR CGEE: As | was trying to foll ow you yesterday in
regards to the Slide 5 of Exhibit 24, | recall you making
sone reference to the Departnent of Fish and Gane, and | am
wonderi ng what were those coments, if you can rem nd ne?

MR. M TCHELL: This would be in regard to increased
nunbers of steel head foll owing the conpletion of New
Bul | ards Bar Reservoir.

MR. CGEE: Thank you

Where in Exhibit 19 would you base that narrative?

DR. BRYAN: Just to help speed things along, | think
it is on 3-9 on the bottom

MR. CGEE: Thank you much.

I's that correct, M. Mtchell?

MR. M TCHELL: Yes, that is correct.

MR CGEE: Turn back to Slide 1 of Exhibit 24. Was
there a report that you relied upon in preparing Slide 1?

MR. M TCHELL: Not a single report. It was based on a
nunber of reports and nmenoranda.

MR. CGEE: | was wondering if you can describe in detai
t he exact dates and specific |ocations and accurate nunbers
of each spawni ng escapenent survey?

MR. M TCHELL: | amsorry, can you please restate the
guestion?

MR. CGEE: You stated that you relied on a nunber of

reports and ot her docunments. | am asking you to describe
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the exact dates, specific locations and accurate nunbers of
each spawni ng escapenent survey.

MR. M TCHELL: They are reported here. The specific
dates are reported here. The spawni ng escapenent estinmates
are reported in the graph which is actually part of the --

MR CGEE: M. Mtchell, | amasking for the specific
| ocations and the nunbers of each of the spawni ng escapenent
surveys.

MR. M TCHELL: The specific locations are described in
the reports from which they were based.

MR. CGEE: Are these reports described anywhere in
Exhibit 24, Slide 1?

MR. M TCHELL: No. The l|ocations are not, but this
i nfornati on was al so presented in the previous hearing in
1992, and, therefore, the results, you could find those,
that information, in those proceedi ngs.

MR. CGEE: Can you give ne the names of those reports?

MR. M TCHELL: Yes. The spawni ng escapenent reports
were -- when | say spawni ng escapenent reports were in the
| ast hearing, | amnot sure that they were submitted as part
of the hearing, as part of record, | will state that. What
they were -- what was presented was a sunmary, again, of
t hose reports.

MR. CGEE: So they are not part of the administrative

record?
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MR MTCHELL: | don't recall but they were provided --
the informati on was provided that those reports were the
basis for those popul ation estinates.

MR. CGEE: As | understand the data that you are
referring to in Exhibit 24, Slide 1, this is data since
1992; is that correct?

MR. M TCHELL: That's correct.

MR GEE: Wiy would | go back to the prior hearing
record to look for this information?

MR. M TCHELL: That information includes the 1991 and
-- | believe the 1991 spawni ng escapenment report.

Qovi ously, we had not started the other surveys yet.

MR GEE: | want to turn to Slide 4 of Exhibit 24.
Does Slide 4 indicate you were targeting species for fish
surveys?

MR, M TCHELL: Yes, it does.

MR. GEE: Can you please tell me what your target fish
speci es were?

MR. M TCHELL: Chi nook sal non, steel head and American
shad.

MR GEE: Turn to Slide 3 of Exhibit 24. Does Slide 3
show the rel ative conposition of fish species above and
bel ow Daguerre Dam for the sunmmer of 19997

MR. M TCHELL: Yes, based on the work that was done in

t he sunmer of 1999 using el ectrofishing.
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MR. CGEE: Referring to Slide 3, what was the relative
conposition of steel head above Daguerre?

MR. M TCHELL: The relative conposition of the sanples
was 84 percent steel head rai nbow trout.

MR. GEE: And bel ow Daguerre Danf

MR. M TCHELL: 3 percent.

MR CGEE: \What was the relative conposition of American
shad above Daguerre?

MR. M TCHELL: Actually, Anerican shad could not be
found above Daguerre Point Dam They do not use the | adders
and, therefore, are confined to the area bel ow Daguerre
Poi nt Dam

MR CGEE: Wuld they be found bel ow Daguerre Poi nt Danf?

MR. M TCHELL: Yes, they would during the tines they
are mgrating and spawni ng.

MR. CGEE: Referring to the Slide 3 of Exhibit 24, what
was the relative conposition of sal non above Daguerre?

MR M TCHELL: 1 Percent.

MR. CGEE: And the relative conposition of sal non bel ow
Daguerre?

MR. M TCHELL: Less than 1 percent.

MR. GEE: Did the surveys above Daguerre include
sanpling of juvenile spring-run chinook sal non above in the
Narrows reach?

MR. M TCHELL: These surveys did not sanple fish in the
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Nar r ows reach.

MR GEE: \What was -- was there a report or sone
docunents you relied on for preparation of Slide 3?

MR. MTCHELL: This is data that is provided by Jeff
Kozl owski, based on his graduate worKk.

MR, GEE: Is this included in Exhibit 197

MR. M TCHELL: Yes, it is.

MR. CGEE: Can you show ne where?

MR. M TCHELL: This graphic is presented in Figure 10,

Page 3-22. The information is discussed in the text on Page

3-13 of Exhibit 19.

MR CGEE: My | take a few nmonents to review this
page?

H O BROMW. W wll go off the record for a nonent.

(Break taken.)

H O BROM: Back on the record.

MR. CGEE: \Where is there any reference to Jeff
Kozl owski's report on Page 3-18?

MR, M TCHELL: As | said, this is not based on a
report. It is based on data collected in the sumer of
1999. That data is discussed in these pages.

MR CGEE: \What is your reference to Jeff Kozl owski?

MR. M TCHELL: He is the principal investigator for

this work and was the source of the infornation.

MR CGEE If M. Jeff Kozlowski's report is not stated
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-- or rather let ne ask you this question: Is Jeff
Kozl owski stated anywhere in Exhibit 19?

MR. M TCHELL: Again, it was not a report. It was dat
that was provided to us by Jeff Kozl owski as a result of hi
work in sumer 1999.

MR. GEE: Was his nane referenced anywhere in Exhibit
19 in relation to your preparation of Slide 3?

MR. M TCHELL: Yes. On Page 3-14 under the header

Addi tional Characteristics of Lower Yuba River Fishery

Resources. It would be the second paragraph
MR. CGEE: | amassuning this page bears on, is related
to Slide 3?

MR. M TCHELL: Yes.

MR. CGEE: Thank you

M. Mtchell, if you could turn to Slide 7 of Exhibit
24, On Slide 7 you referred sonme high popul ation densities
for juvenile chinook salnon; is that correct?

MR. M TCHELL: Yes.

MR. GEE: Can you point where in Exhibit 19 this
reference is made?

MR M TCHELL: | think | will need nore tine to see if
| can find that.

MR. CGEE: | think you are experiencing the sane
difficulty I had last night in finding that.

There is no need. | made nmy point. | will nove to --
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| would like to nove on to Slide 8.

This slide, correct me if | amwong, is entitled
Average April/May Flows for Sal mon Emigration for years that
you sanpl ed and ranges from 500 cfs to nore than 4,000 cfs;
is that correct?

MR. M TCHELL: Yes.

MR GEE: | believe you stated yesterday that fl ows
hi gher than 100 to 200 cfs are dangerous for juvenile
sal mon; is that correct?

MR. M TCHELL: No, | did not state that.

MR. GEE: Did you nake any conment in that hearing on
that topic?

MR. M TCHELL: No.

MR. CGEE: Referring to Slide 8, Exhibit 54, can you
pl ease state in chronol ogical order the years that are
represented by the data?

MR. M TCHELL: '75, '76, '77, '78, '80, '81, '84, '88,
'91, '92 and '94. | believe | may have m ssed ' 97.

MR. CGEE: Are there years that are not represented by
t he data?

MR. M TCHELL: The years that are not -- the years that
are shown here are the years in which sufficient data was
avai | abl e for conducting the analysis or they nay have been
years when no data was collected

MR. CGEE: \What years are not represented by the data,
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specifically?

MR. M TCHELL: 1979, 1982, 1985 and 1986, 1989, 1993,
1995, 1996. Actually, the data we have actually extends to
1994. So 1996 data was not available, so I'll stop there.

MR. GEE: Can you explain why there are two data sets
for 1997? | am/|looking at --

MR. M TCHELL: That is a misprint. There nust have
been -- one of those years is mssing there.

MR CGEE: | amnot follow ng. Wat do you nean?

MR. M TCHELL: Well, there has been a typo here and one
of the years is '77; the other is another year.

MR CGEE: Wich one is '77?

MR. M TCHELL: '77, my guess would be --

MR. GEE: | amnot asking for your guess.

MR LILLY: Excuse nme, the witness is entitled to
answer these questions without interruption. | object to
M. Cee's interruptions.

MR GEE. M. Brown, if | may respond?

H O BROM: Yes.

MR CGEE: As | understand the rules of evidence, the
wi tness nay respond to estinmates, but they nmay not guess.

H O BROM: Let the witness finish the answer. |f you
disagree with it or did not Iike it, you may restate the
guesti on agai n.

MR. M TCHELL: | believe 1977 is the year correspondi ng
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to the flow of 400 cfs.

H O BROM: If you want a nore definitive answer, M.
Gee, now would be the tinme to ask for it.

MR. CGEE: What is that based on? Can you point to any
other reference in Exhibit 19 to support that that is the
correct flow?

MR. MTCHELL: | can't point specifically. W
presented historical flows, and | do not know whet her those
are presented in any other documents or not.

MR CEE: In reference to the other alias 1977 date,
can you point to any reference in Exhibit 19 to refute that
is the incorrect flow?

MR. M TCHELL: No.

MR CGEE: | amgoing to turn to Slide 9 of Exhibit 24.
In the Slide 9, if you can verify a reference to high
popul ation density of steelhead; is that correct?

MR. M TCHELL: That's correct.

MR. GEE: Where in Exhibit 19 do you base this
i nformation on?

MR. M TCHELL: Page 3-18, under steel head rai nbow
trout.

MR. GEE: Can you point to a particular sentence?

MR. M TCHELL: Yes. The second sentence says:

The presence of highly-acclaimed sport

fishery, the lack of direct hatchery
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i nfl uence, the presence of juveniles
representing a number of age cl asses confirms
the significant natural spawning and rearing
of steel head rainbow trout occurs in the
Lower Yuba River. (Readi ng.)
MR. GEE: Are the words "high popul ation densities"
| ocat ed anywhere in that sentence?
MR MTCHELL: |I'msorry, first sentence:
Since 1992, snorkeling, electrofishing and
angl i ng surveys have reveal ed the presence of
| argest nunber of juvenile steel head rai nbow
trout in the Yuba River. (Readi ng.)
MR. GEE: So, the words "high popul ation densities"
aren't |ocated anywhere in that sentence?
MR. M TCHELL: That's correct.
MR. CGEE: In your opinion as an expert, what is the
difference in using different term nologies? Is there a
difference in density as opposed to presence of |arge

nunmber s?

MR. M TCHELL: They are essentially the sane. Density
refers to the actual concentration of fish in a given area

And when extrapol ated over the entire streamcould al so be

consi dered hi gh popul ati on abundance.
MR. GEE: Turning to Slide 12 of the Exhibit 24, can

you read into the record the first point?
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MR. M TCHELL: Large and viable sel f-sustaining
popul ati ons of chi nook sal nbn, steelhead exist in the Lower
Yuba River.

MR. CGEE: In reference to the large and viable
popul ati on of sal mon and steel head popul ati on, where in
Exhibit 19 is this based on?

MR. M TCHELL: These are based on the data that we
presented and the conclusions that appear on Page 5-2, the
top of the page.

MR. GEE: | do not see the words "large and viable."
Do you, M. Mtchell?

MR. M TCHELL: W don't use those specific words, but
in bullet four, bullet five says:

Rel ati ve abundance and condition of juvenile
steel head is good, particularly above
Daguerre Poi nt Dam (Readi ng.)

Under bullet 4:

Mul tiple age classes of juvenile steel head
utilize the river. (Readi ng.)

These are all neasures of viability, in ny opinion

MR. GEE: Turning to Slide 12, again, you nake
reference to long-termstability popul ati ons of sal non and
steel head; is that true?

MR M TCHELL: Yes.

MR. GEE: Can you point to where in Exhibit 19 this may

CAPI TOL REPORTERS (916) 923-5447

779



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

be said?
H O BROMW: Of the record for just a noment.
(Di scussion held off the record.)

H O BROM: Back on the record.

M. Cee, how nuch nore time do you antici pate?

MR. CGEE: | have questions for M. Grinnell as well as
M. Bratovich. | will try to hurry al ong.

H O BROM: \What is your estinate?

MR, GEE: Another half hour, and |I ask for latitude in
regards to the amount of time that was given to M. Lilly in
presenting these witnesses. | only had 20 minutes and |
stayed well below that with my witnesses. | expect the sane
courtesy as well.

H O BROM: |'ve taken that latitude into
consideration with all the crosses and continue to do so.

W will take a 12-minute break right now W may be
breaking a few minutes early for lunch due to anot her

appoi ntnent that | have during lunch. So | think we will
take our break early now, then | will again counsel you that
you're wel conme to bring your drink back into the room Make
sure it has alid onit.

MR LILLY: M. Brown, | just want to clarify. |
beli eve that our summary, followi ng the Hearing Officer's
adnoni ti ons yesterday, was within the approxi mate two-hour

l[imt for our party's case. | disagree with M. Cee's
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statenent to the contrary.

H O BROMN: Yes. | understand, M. Lilly.

MR, GEE: Also the nunmber of w tnesses as well.

H O BROM: | will see that you have the appropriate
amount of time, M. Gee, and others who wish to cross.

W will take a 12-nminute break.

(Break taken.)

H O BROM: Back on the record

M. Cee.

MR. GEE: Thank you, M. Brown.

M. Mtchell, thank you for your testinony.

Move now to M. Ginnell.

M. Grinnell, you are a water resource civil engineer;
is that correct?

MR. GRI NNELL: Yes.

MR GEE: In reference to Slide 8 of Exhibit 25, there
is reference to historical diversions; is that correct?

MR. GRI NNELL: Yes.

MR. GEE: Can you explain the conponents of historical
di ver si ons?

MR. GRINNELL: These conponents, these are diversions
as accounted by the Yuba County Water Agency. | guess |
don't understand what you nean by "conponents."

MR. CGEE: What does that figure, the first one, what

does it consist of?
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MR. GRINNELL: Are you referring to the colum that
says historical diversions?

MR. GEE: That's right.

MR, GRINNELL: That is the total annual diversions as
accounted for by the Agency.

MR. CGEE: You say "total." Wiat | amasking is can you
descri be what conprises that total ?

MR, GRINNELL: Well, we are provided the accounting
fromthe Agency, so sone of that work did go into detail in
conpiling. Basically, it is the accounting of diversions at
the various diversion |ocations, essentially, the north
canal and south canal. There is also, | believe, sonme of
the direct diversions.

MR. CGEE: Does it -- you may have answered it, but does
it include instreamfl ow?

MR, GRINNELL: Historic diversions? No.

MR CGEE: Do the ampbunts, the total anounts for
hi storical diversion, does it represent actual amunts?

MR, GRINNELL: Yes, that is recorded information.

MR CGEE: Actual neasured anpunts?

MR, GRINNELL: That's correct.

MR CGEE: Does the historic diversion include the
quantity of water diverted at Hal | wood- Cor dua?

MR GRINNELL: Yes, it does.

MR. GEE: \Where was that quantity neasured?
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MR. GRINNELL: Specifically, | do not have that
information. | amnot aware of the specific location
neasur enent .

MR, GEE: Wo woul d have that information?

MR. GRINNELL: Hall wood- Cordua or the Agency may, in
fact, have that also. They provided the information.

MR CGEE: You understand | amnot a water resource
civil engineer. In order to arrive at a certain anount of
water, is it necessarily -- is it influenced by where you
neasure it?

MR. GRINNELL: Certainly. There are specific points of
di version, and there are specific gauging locations for
those diversions. And so that is where they are -- that is
where they are neasured. They are required under the water
rights to neasure their diversions.

MR. GEE: Can you tell nme where the gauge is |ocated
for Hal | wood- Cor dua?

MR, GRINNELL: | don't know. | think in the south
canal |ocation, but the Hallwood-Cordua | do not.

MR. GEE: |Is there a gauge to nmeasure the diversion at
Hal | wood- Cor dua?

MR. GRINNELL: Again, | amnot aware of the specific
neasur enent for Hal | wood- Cordua di version

MR. CGEE: How did you arrive at any of the nunbers that

are |isted there under historical diversion?
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MR. GRINNELL: As | said, the Agency provided the
recorded information of diversions to us.

MR CGEE: Wuld the base information, is it provided in
Exhi bit 19 or where would | find the base information? For
i nstance, the diversions at Hal |l wod-Cordua that ultimtely
may lead to this total ?

MR, GRINNELL: \Where would you find it? This is the
result of information that the Agency provided to us as far
as records of diversions. | guess | don't -- this is
included in our -- this figure is in YCOMA-15.

MR, GEE: There's no breakdown in YCWA-15 as to the --

MR. GRINNELL: As to the various conmponents, no. This
is just totals.

MR, GEE: |s water diverted at Hal |l wood-Cordua in al
years, 1987 to 19987

MR. GRINNELL: Again, the specifics of each year
recol l ection, but | would inmagine so.

MR. CGEE: You would be relying on another entity's
i nformation?

MR GRINNELL: | do not neasure the information. The
Agency keeps the tabul ations for their gauge.

MR. GEE: Does the historic diversions include quantity
of water diverted at South Yuba- Brophy?

MR, GRINNELL: Yes. That one | ama bit nore familiar

with, the | ocations.
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MR. CGEE: \Where is this quantity neasured?

MR. GRINNELL: | believe the gauge is located at the
end of what is called the Meadow Pond. There is a control
structure there where the water goes into the canal

MR CGEE: Does historic diversion, does it include the
quantity of water sold by Yuba County Water Agency to the
State water bank or other producers south of the Delta?

MR. GRINNELL: No. This is just diversions, in-basin
di versi ons.

MR CGEE: Al the figures you listed from"'87 through
1998 are in-basin diversion?

MR. GRINNELL: Yes. They do not include out-of-basin
transfers.

MR, GEE: Turn to Slide 18 of Exhibit 25. You nade
some comments yesterday regarding these two graphs?

MR. GRI NNELL: Yes.

MR. CGEE: \What were your comments, again?

MR. GRINNELL: Basically, that just the concl usion of
the results of the DWR nodeling results and our results were
essentially identical as shown by the flows shown here.

MR CGEE: Trying to follow. You're making the point
that it was the sane as DWR

MR. GRINNELL: W were --

MR CGEE: Can | finish ny question? Can you tell ne

why that is inportant to you to stress?
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MR. GRINNELL: As an engineer, it is always hel pfu
when anot her engineer, especially Dr. Arora is a very wel
recogni zed hydrol ogist, also for themto verify our results
is very nice

MR. GEE: | assune your studies were independent of DWR?

MR. GRINNELL: Yes. W provided the information. They
did ask a | arge nunmber of questions. There was quite a bit
of information that we provided in order to explain the
nodel .

MR. GEE: You were pleasantly surprised by this
coi nci dence?

MR. GRINNELL: | wasn't surprised.

MR CGEE: Wy weren't you surprised?

MR. GRINNELL: Because we did a very good job of
nodel ing. | woul d expect sonebody of Dr. Arora's character
woul d al so cone up with the sane results.

MR. CGEE: Were the assunptions and data used by you
and the consultant from DWR, were they the identical data?

MR. GRINNELL: | amnot going to speak specifically to
what DWR specifically used. They did get somewhat different
results in that they weren't exactly identical. But the
nodel that we provided did have a nunber of nopdeling
assunptions in those and | believe that they al so used
t hose.

MR. GEE: There is sone coincidence with assunption of
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dat a?

MR, GRINNELL: Very much so, yes.

MR. CGEE: What | am wondering, one would expect sinilar
results than if you used the sane assunptions and data as
DWR?

MR, GRINNELL: That's correct.

MR GEE: Turn to Slide 14 of Exhibit 25. | think your
conment is, or at least | have in nmy notes, you stated that
this slide inposes constraints in the nodel. |'m wondering
what that nodel is.

MR, GRINNELL: Well, as all of this series of slides
was used to show what is included in the nodel. Listed
here, for instance, the '65 fl ow agreenment for the scenarios
that we ran

MR. GEE: M question is, what nodel? | wote down as
notes to nyself, | put constraints on the nodel as your
staterment. Wat nodel ?

MR, GRINNELL: That is the HEC-5 npodel that we used to
nodel the ei ght scenari os.

MR. GEE: The Yuba River Basin?

MR. GRI NNELL: Yes.

MR. GEE: \What do you mean by constraints on the nodel ?

MR, GRINNELL: These are, for instance, instreamflows
are constraints. You nust operate the systemto neet the

instreamflows. When we are nodeling the '66 PGE power
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purchase contract, we are inmposing the conditions of that
contract for target storage |evels and generation quotas.
That is what constrains the operation.

MR. CGEE: There sone bullet points on Exhibit 14 of
Exhibit Slide 14 of Exhibit 25. Those are al so the other
constraints; is that correct?

MR. GRINNELL: That's correct.

MR GEE: On Slide 5, this slide refers to FERC fl ows;
is that correct?

MR. GRINNELL: Slide 5 --

MR. CGEE: Excuse ne, | amsorry, Slide 14.

MR. GRINNELL: This is a description of '93 P&E
Narrows 1 FERC requirenents under that FERC |icense.

MR. CGEE: Again, | was jotting these notes down
yesterday. You stated that these flows are on top of the
1965 agreenent flows?

MR. GRI NNELL: Yes.

MR. GEE: Can you explain what "on top of" neans?

MR. GRINNELL: Sure. Specifically in this license it

states that the flows released to nmeet these requirenments

that is listed in the table on Slide 15 are accounted for up

to a total of 45,000 acre-feet, and they can only be
accounted for to that 45,6000 acre-foot total as the
i ncrement above the instreamflow in addition increnent

above the rel eases nmade for downstream demands. So it is
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actual |y above two pieces, two increnents is an additional
So you only get to account for the difference above that up
to these anpunts accounting totally up to 45,000 acre-feet.

MR. GEE: Thank you

| want to turn to Slide 21. Here you provide various
nodel i ng scenarios; is that correct?

MR GRINNELL: That's correct.

MR, GEE: In scenarios one to four instreaminclude the
1965 agreenent of instreamflows; is that correct?

MR GRINNELL: That's correct.

MR GEE: Isn't it true that the constraints listed in
Slide 14 of Exhibit 25 are included in scenarios one through
four?

MR, GRINNELL: That is correct.

MR CGEE: So the FERC flows are included in scenarios
one through four?

MR GRINNELL: No. As | said, we do not nodel within
the HEC-5 the FERC flow. Because it is so conplex wth
accounting, we have to do post-processing to cal cul ate out
how much additional flow would be needed in order to satisfy
the requirenents of that license. So we run the nodel and
then we add that on top of, but we show it in the results as
a separate item W call the additional FERC flow, and that
is howit is represented in the YCWA-16 nodel i ng results.

MR. GEE: In Slide 14 you have as one of the
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constraints the 1993 PGE Narrows 1 federal Energy
Regul at ory Conmi ssion |icense Project 1403; is that correct?

MR. GRI NNELL: Yes.

MR. GEE: That information is explained further on
Slide 15; is that correct?

MR, GRINNELL: That's correct.

MR. GEE: Thank you.

| want to turn to Slide 31. These sunmmaries, can we
call them summaries, in Slide 31?

MR GRINNELL: | didn't --

MR CGEE: |Is this a sunmary?

MR. GRINNELL: Yes, this is a summary of some of the
scenari os.

MR. CGEE: Also for transferable storages in the various
scenari 0s?

MR. GRINNELL: Yes, sunmary of transferable storages in
scenarios one, five, two and six.

MR, GEE: | want to focus on scenario one in
particular. It states storage surplus?

MR. GRI NNELL: Yes.

MR, GEE: Wuld that be the transferabl e amount?

MR. GRINNELL: That's correct.

MR. GEE: And in doing these, in running these nunbers
-- | knowthat is in layman terns, that is how | process the

stuff. In running these nunbers do you actually transfer

CAPI TOL REPORTERS (916) 923-5447 790



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the water?

MR, GRINNELL: No.

MR. CEE: The 61, 0007

MR. GRINNELL: The actual transfer, this is nodeling.

MR GEE: Wthin your nodel do you make the -- do you
make the transfer?

MR. GRINNELL: This is a single year calcul ation

MR. CGEE: So the subsequent year wouldn't have a --

MR. GRINNELL: Right. It is not run serially. It is
i ndi vi dual year accounti ng.

MR CGEE: Wuld the effect of having a series of
transfers at the end of season storage |level in New Bullards
Bar Dam it can be determ ned by these studies; is that
correct?

MR. GRINNELL: The long-termtransfers, no. This was
not an attenpt to look at long-termtransfers. This was to
| ook at individual year transfer, surplus storage.

MR. CGEE: Because of that study, your study would
include refill agreenents that are in place?

MR GRINNELL: No.

MR. CGEE: Nor would your study nake any determ nation
as to Term91; is that correct?

MR, GRINNELL: Let ne think about that one for a
m nut e.

This is storage surplus, so Term91, this would be
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transferabl e rel ease of stored water. So, the effect of
Term 91 would apply to stored water; that is not correct.
This woul d be storage, not passage of natural flows.

MR. CGEE: What is your understanding of Term 917

MR. GRINNELL: M understanding is that it is -- it
requi res that passage of natural flows at certain tinmes and
condi tions of the Delta.

MR. CGEE: Has there been any attenpt to integrate the
study, the summary of transferable storages, to integrate
the studies with the results of other studies, such as the
operations of the CVP or SWP?

MR GRINNELL: No. W only list below normal, dry and
critical years, and that is kind of as a surrogate for
that. Nornmally these are years when there woul d be, nunber
one, a market for transfer and, nunber two, when there is a
capability to transfer in the general sense

MR CEE: So, these are out-of-basin transfers; is tha
what you are tal ki ng about?

MR, GRINNELL: That is how we characterize, we use the
wat er year as a general sense to identify transferable
storage years.

MR. CGEE: Transferabl e meani ng out - of - basi n?

GRI NNELL:  Yes.

GEE: In the future?

2 3 3

GRI NNELL: Qut of the basin.
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MR. CGEE: Thank you, M. Ginnell.

M. Bratovich, | have sone questions for you, as well.
I will try to speed through it. Slides 14 and 15 of your
package of materials -- | believe it is S -YCWA-26. Do you
have that in front of you?

MR. BRATOVI CH.  Yes.

MR CGEE: | want to turn to Slides 14 and 15 of that
exhi bit, 26.

Are you there, M. Bratovich?

MR. BRATOVI CH  Yes.

MR. CGEE: Your testinony yesterday described the Yuba
County Water Agency's proposed instream fl ow reconmendati ons
for the Lower Yuba River; is that correct?

MR. BRATOVI CH.  Yes.

MR. GEE: And you also stated, Slide 10, | recall you
stated that the proposed instreamflow recomendati ons were
based on Yuba County Water Agency's April to Novenber water
budget per water type; is that correct?

MR. BRATOVI CH.  Yes.

MR. CGEE: Can you please state for the record, and |
believe in reference to Slide 10, Yuba County Water Agency's
wat er budget for wet and above nornmal years?

MR, BRATOVICH  337.5 thousand acre-feet.

MR. CGEE: Going back to Slides 14 and 15, referring to

Yuba County Water Agency's proposed flow recomendati ons,
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the wat er budget used for each year type is identified bel ow
the flow schedul e for each year type; is that correct?

MR. BRATOVICH. The water required to neet these flow
recommendations for the April through Novenber period is
identified bel ow each water year type, yes.

MR. GEE: The water budget; is that correct?

MR. BRATOVICH Is that the water budget? W have the
April through Novenmber volune of water that actually would
be required to neet this proposed flow regime is what |
bel i eve this depicts.

MR CGEE: So it is not the water budget?

MR. BRATOVI CH. For exanple, on wet and above nor mal
years, if you are looking at the Iine that says "Apri
t hrough Novenber, 280,000 acre-feet plus,"” that is not
specifically the budget. That is the amount of water
required to fulfill this instreamflow proposed requirenent,
to ny under st andi ng.

MR, GEE: Is that the recommendati on?

MR, BRATOVICH  Yes, it is the volune of water
associated with that period of tine for that reconmendation

MR CGEE: In preparing Slide 14 and Slide 10, and | am
tal ki ng about the two values that you just testified to, the
337.5 value and the 280,000 acre-feet value, why is there a
difference there? Wy is there an approxi mate 57, 000

acre-feet distance? Do you see that?
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MR, BRATOVICH  Yes, | do see that. There is a
di fference because the amount of water from April through
Novenber required to neet the flow recomendation for wet
and above nornmal year conditions is | ess than the water
budget or water available, as indicated on Slide 10.

MR. CGEE: | recognize that it is less. | amwondering
why.

MR. BRATOVICH. Wiy is because, as | also indicated our
protocol was to begin by referring as the basis for
consi deration the 1996 State Water Resources Control Board
Draft Decision proposed flowregine. And the difference
bet ween what we have proposed as a mni numinstream fl ow
recommendati on and the State Board Draft Decision was the
addition of a 700 cfs requirement at Marysville from
nm d- Sept ember to m d- October and -- excuse ne, at
Smartville. | nisspoke. And then also we reconmended a
flow of 1,500 cubic feet per second during May rather than
2,000 cubic feet per second, which was included in the Draft
Deci si on.

So, there is a volune of water less than woul d be
requi red under the Draft Decision.

MR. GEE: Thank you.

Isn't it true that instead of Yuba County Water Agency
determ ning the flow reconmendati on based on what the needs

of fish are, the Agency determ ned the fl ow recomendati on
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that was Iimted to the anount of water in the water budget
for any given year type?

MR. BRATOVICH. | wouldn't say that was particularly
true. | would say that the fl ow recomendati on was
devel oped in consideration of needs to maintain the fishery
resources in good condition within the constraints and
context of water availability in the water budgets that were
cal cul at ed and det er m ned.

MR. CGEE: Does Yuba County Water Agency determ ne flow
recomendati ons which are linited to the amount of water in
its water budget for any given water year type?

MR. BRATOVICH. I n general, yes.

MR. CGEE: Have you been involved in the devel opnent of
i nstream fl ow reconmendati ons on other Central Valley rivers?

MR. BRATOVICH:  Yes, sir.

MR CGEE: | want to use the Anerican River as an
exanple. It is the average runoff for the American R ver

approxi mately the sane quantity as runoff for the Yuba

Ri ver?
MR. BRATOVICH | can't answer that. | don't know.
MR. CGEE: |Is there anyone on the panel that could

testify to that?
MR. GRINNELL: No. No specific uninpaired runoff of
the Anerican.

MR. GEE: Can any nenbers of the panel provide
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testimony as to whet her Fol som Reservoir and American R ver
is approximately the sane capacity as New Bul | ards Bar and
Yuba River?

MR. GRINNELL: Of the top of ny head --

MR. ROBERTSON:. Fol som Reservoir has a --

MR. CGEE: You, sir, may want to give your nane.

MR ROBERTSON: Stuart Robertson

MR. GEE: What is your qualification?

MR. ROBERTSON. | ama civil engineer

MR CGEE: Go ahead.

MR. ROBERTSON. Fol som Reservoir has storage of just
over a nmillion acre-feet capable, but it has a dead poo

that is much lower, on the order of a hundred thousand
acre-feet.

MR. GEE: This goes back to M. Bratovich. In your
opi nion as a professional fishery biologist, do the fish
need less instreamflow in a dry year than they need in a
wetter year?

Shall | restate the question?

MR. BRATOVI CH  Yes.

MR. CGEE: In your opinion as a professional fishery
bi ol ogi st, do the fish need less instreamflow in a dry year
than they need in a wet year?

MR. BRATOVICH. It is a bit of a conplex question. |

would I'ike to answer it by saying that, again, our
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recomendati ons were based on the water available in the
wat er budgets. And part of that is inplenmentability, and
that includes consideration that we wouldn't recomend fl ow
that couldn't be net. Because if an attenpt to try to neet
flows that were higher that could result in a reduction of
dead pool storage and ability to neet subsequent flows.

MR GEEE M. Brown, if | could stop M. Bratovich. |
amnot a fishery biologist. |If he can answer the question
sinply as | put it.

Do the fish need, in your opinion, less instreamfl ow
in a dry year than they need in a wet year?

MR LILLY: Again, M. Bratovich is entitled to explain
hi s answer.

H O BROM: | want to hear his answer.

MR. BRATOVICH. Again, it is not a sinple answer. |
would Iike to say that if you' re asking would you recomend
a higher flowin all conditions, would you recommend a
hi gher minimuminstreamflow in a dry year or would you
recomend fl ows equal to your wet or above normal year flows
in adry year, | think the answer would be no.

The answer woul d be because, again, we wouldn't want to
make an artificial wet year out of a drier critical year
condition, particularly given the information that M.

M tchell presented, suggesting that high flows can delay the

outmgration period and in consideration of out-of-basin
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factors that delay outnigration with higher flows during the
spring and the resultant adverse effects of em grating out
of the Yuba River into the rest of the basin and the
nortality that may occur, given the basinwi de

consi derati ons.

H. O BROM: Both counselors, there is a thin |line here
answering a question as asked and you providi ng expl anati on
as appropriate and necessary, and the fear of continuation
as additional testimony. It is my job to try to nake sure
t hat doesn't happen.

Counsel ors on both sides and witnesses, try to observe
that rule if you can. No additional testinmny. Answer the

man' s questions as best you can. But if it needs further

explanation, | will permt it.
MR CGEE: | believe M. Bratovich is essentially saying
no. |s that correct?

MR. BRATOVICH. Wbul d you restate your question, M.
Gee?

MR. CGEE: WMadam Reporter, could you read the question
so | don't have to restate it.

(Record read as requested.)

H O BROM: M. Lee is looking for a yes or no answer.

MR CGEE: M. Gee.

H O BROMW:. | amsorry, M. Gee. | beg your pardon.

M. Cee is looking for a yes or no answer, | believe. If
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there is one, you may give it. |If there is none, then you
may say that al so.

MR. BRATOVICH. It is a conplex question. It is not a
yes or no answer.

H O BROM: Proceed, M. GCee.

MR, GEE: | amfinished, and | thank the Board for
giving ne the latitude to ask these questions.

H O BROM: Yes, sir. You' re welcone.

M. Cook, you are up.

MR COOK: Yes, sir.

---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY MR, COXX

MR. COOK: Morning, M. Brown, and panel, good
nor ni ng.

M. Mtchell, | have this docunent received yesterday,
which | believe is Exhibit 24. 1Is that the one that you
testified about yesterday?

MR. M TCHELL: Yes, that was ny sunmarization.

MR. COOK: On Page 1, you have results apparently of a
study that you nade to deternine quantity of certain fish in
the Yuba River, the Lower Yuba River. |Is that correct?

MR MTCHELL: Yes. Slide 1 is a sumary of the field
activities and studies that were done to collect that

i nf ormati on.
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MR. COOK: Just starting at the first one about sal non
spawni ng escapenent, | notice that there are different dates
i nvol ved, different periods of tine for each year that you
conducted studies. |Is there a reason for that?

MR. M TCHELL: Yes. It has to do with the tagging of
carcasses when we first see carcasses in the river. The
surveys are begun when the first carcasses begin to appear

MR COOK: Let's say in 1998 you conpleted the study on
Decenber 23rd and in 1997 you conpleted the study on
Decenber 4.

Can you explain that?

MR. M TCHELL: Yes. As | recall, in '97 large flows
may have prevented us fromsurveying the river after
Decenber 4th. And | cannot recall exactly, but we have had
ti mes when high flows around the mi ddl e of Decenber have
precl uded surveys.

MR COOK: Wuld that nmean, then, that in 1997 you were
unabl e to nake the same quality of survey that you were able
to nake in 1998?

MR. M TCHELL: When you say "the same quality survey,"

I am not sure what you nean.

MR. COOK: You said that high flows prevented you from
conpl eting your survey in 1997. | am assuning fromthat
statenment that there were fish you were unable to count; is

that correct?
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MR. M TCHELL: That's correct. Wen high flows do
precl ude the surveyors during the last part of the season,
sone fish renmain untagged or unaccounted for

MR. COOK: Rather than say quality between the two
surveys in '97 and '98, there is a difference in the extent
of the survey. |Is that an accurate statenent?

MR. M TCHELL: |In those particular years | can't say

preci sely whether that is true or not. |In sone years we are

prevented fromfully surveying the entire popul ati on because

of high flows. | don't recall specifically whether that was

the reasons for differences in 1997 and ' 98.

MR. COOK: So really then, you don't know what the
reason was for the different terminati on dates?

MR. M TCHELL: | do know the reasons, but | cannot
determine fromthis right now what those reasons were. |
woul d have to go back to our reports.

MR COOK: At least at this time, you are unable to
explain the difference in those two dates. Wat about the
other dates, they all have different term nation dates.

Can you explain that?

MR. M TCHELL: Yes. Again, surveys were conducted
until carcasses were no |longer present. And in some years,
as | nmentioned, we have had tines when high fl ows have
precl uded us from doing the surveys, normally at the |ast

part of the season
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MR COOK: As far as this particular Page 1 is
concerned, you don't know why that would be the case in each
one of these?

MR MTCHELL: | can't say for a given year whether
that was the case or not. For the npbst part we were able to
conpl ete the surveys. There were years when high flows did
keep us fromconpleting the entire survey.

MR COOK: Very well.

Now, you have set out in the sal nron spawni ng escapenent
surveys a chart there, periods of time. For exanple, the
first one in '92 is Cctober 12th to Decenber 15th.

Does that mean that you nade a survey continuously
during that period of time or part of the tinme during that
period of tinme or what?

MR. M TCHELL: As | stated previously, those were
weekly surveys that consisted of three days per week during
t hat peri od.

MR. COOK: The next study of sal non redd surveys, do
you see that?

MR. M TCHELL: Yes.

MR. COOK: And in that, apparently, at |east on four
occasi ons, that consisted of only a one-day study; is that
right?

MR. M TCHELL: That's correct.

MR. COOK: Sone of the dates -- for exanple, in 1998
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you used the August 31st date. | think you previously
testified that you found no redds on that day. You were
checking for that date, but couldn't find any redds. |Is
that a correct statenent?

MR. MTCHELL: As | recall, that survey was done to
det ermi ne whether redds were in the river

MR. COOK: Actually, then, in 1998 you nade a survey to
determine if redds were in the river. You found none. You
made no ot her surveys and, therefore, in 1998 you don't know
if there were redds or not. |Is that true?

MR. M TCHELL: W did not conduct surveys in Septenber,
and so if a redd was formed, we did not -- could not --
woul d not have known if it was there.

MR. COOK: In other words, you are saying in Septenber,
but according to this Page 1 here, the only date that any
survey event was attenpted was August 31st and that was
unsuccessful ; is that correct?

MR. M TCHELL: That survey | believe deternined that no
redds were present.

MR COOK: Now, in the -- say, in 1992, July 12th,
woul d you ordinarily expect to find redds in the river on
July 12t h?

MR. M TCHELL: No.

MR. COOK: Whuld you explain why you conducted a redd

survey on July 12th when you didn't expect to find any
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redds?

MR. M TCHELL: | can't answer that w thout going to th
specific record that | have. As | said, these dates were
conpiled froma summary of nmenoranda that included sal non,
that were entitled sal non redd surveys. Wthout that
know edge, | don't know why we did the survey then.

MR COOK: In 1996 woul d you expect to find redds on
Decenmber 2nd?

MR. M TCHELL: Yes.

MR. COOK: How about 1995 on January 30t h?

MR. M TCHELL: Yes. That is at the very end of the
season, and there could be redds at that tinmne.

MR, COOK: Now, three weeks to a nonth |ater, on
February 22, you conducted another survey of redds,
according to this chart. Wuld you expect to have found
redds on that occasion?

MR. M TCHELL: Yes. Both January 30th and February 22
we woul d be | ooking for steel head redds. That would be the
timng of steel head, not sal non.

MR COOK: You have it listed here as sal non redds
survey. You don't list it as steel head surveys?

MR. M TCHELL: That's correct. That nay be a general
statenment about the surveys that -- | believe it was,
January 30th and February 22, were steel head surveys.

MR. COOK: Really, that February 22 date shoul d not
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apply in this particular category?

MR. M TCHELL: Not in the salnbn redd surveys. It
shoul d have been sal nobn and steel head redd surveys to
i ncl ude those dates.

MR COOK: On the juvenile salnmn did you al so conduct
surveys once a week for three days each week?

MR. M TCHELL: No. Those surveys were conducted over
several weeks in the case of 1992 and 1994, and in 1993
there were, | believe, three dates, three to four dates,
that we went out and did surveys.

MR. COOK: Whiere did you conduct those surveys?

MR. M TCHELL: Those surveys were conducted in the
river both above and bel ow Daguerre Point Dam W are --
our surveys generally extend to as high as the Narrows Down
to the Hall wod Boul evard access point.

MR. COOK: In one of your charts further on you
i ndi cate conducting or you indicate substantial information
relating to juvenile sal non surveys that were conducted at
the screen at the Hall wood- Cordua Canal, which would be the
north canal out of the Daguerre Point Dam is that correct?

MR. M TCHELL: Yes. That is the diversion canal on the
north side of the river.

MR. COOK: Were any of these surveys on this page for
juveniles, juvenile sal nobn and steel head, were any of these

surveys conducted there?
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MR. M TCHELL: Yes. The Departnent of Fish and Gane
permitted us to sanple fish during their salvage operations.
Those data were collected for obtaining informtion on
em gration and size of fish, and those would be included in
t hese surveys.

MR. COOK: Whuld you describe the Hal | wood- Cordua fish
screen?

MR. M TCHELL: The fish screen is a salvage facility
that collects downstream m grating sal noni ds and ot her
species and the fish are collected and then transferred back
to the river bel ow Daguerre Point Dam

MR. COOK: You say transferred back to the river is by
you physically?

MR MTCHELL: No. | amsorry, that would be
Department of Fish and Ganme conducts all of the operations
at that facility.

MR. COOK: In other words, when the fish go into an
area of that screen, they have to be transported physically
back to the river?

MR. M TCHELL: That's correct. There are no -- there
is no direct bypass channel, so the fish are collected in, |
believe, a holding truck and transported to the river.

MR, COOK: At that screen is it true that there is
potential for predation of the juvenile fish?

MR. M TCHELL: Yes.
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MR COOX: And is it -- is there potential that the
fish may be entrained in the screen itself?

MR. M TCHELL: The potential exists, but there have
been nodifications that inproved the efficiency of the
screen, | believe. | don't have personal experience at the
fish screen to provide that |evel of information.

MR. COOK: | believe yesterday you testified that part
of the tine that screen was not in operation or was that
right? It didn't exist there?

MR. M TCHELL: That is correct. It is operated only
during a specific period of tine of a year

MR. COOK: During the tinme that -- what was the tine
that it was not in operation?

MR. M TCHELL: Well, that has varied through the years.
CGenerally the screen is placed in the canal in early to late
April and then renoved by the latter part of June. However,
there has been a varied anpbunt of time and | understand that
the fish screen was actually maintained in the canal through
August of |ast year.

MR. COOK: Now, would any period of time that the
screen was not in operation be a period when either sal non
or steel head juveniles would be outm grating or when al
year round steel head would be able to go into that north
canal ?

MR. M TCHELL: Yes.
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MR. COOK: So really, what you neasured was not sal non
out m grating downstream but the anmount of sal nbn juveniles
that, in fact, were being -- were going into this
Hal | wood- Cor dua Canal in which many of them could have been
| ost, but had they not been physically renoved they woul d

probably all have been lost; is that correct?

MR. M TCHELL: |I'msorry, could you restate the
guestion?
MR. COOK: Rather long, | guess. | will rephrase it.

Basically, the salnon you counted and steel head you
counted, juveniles, in the Hallwood-Cordua Canal were really
salnon that if they hadn't been physically renoved woul d
ei ther have been subject to predation or if the screen

wasn't in existence would have gone down the canal. Is that

MR. M TCHELL: You say |I. As | said before, the
Department of Fish and Gane operates the fish screen. And
there are tinmes, yes, when the screen is not in the cana
when the fish are migrating.

MR COOK: In other words, those fish would be |ost?

MR. M TCHELL: They would enter the canal

MR. COOK: You don't know where the canal goes; is that
true?

MR M TCHELL: Well, at this point | don't know where

t he canal goes and we don't know the fish behavior in the
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canal .

MR. COOK: Based on your rather vast experience on the
Lower Yuba, do you know whet her that canal returns to the
Yuba or goes sonewhere el se?

MR. M TCHELL: You know, | don't know the termination
of that canal

MR. COOK: Do any of the other gentlenen know where
t hat canal goes?

MR. BRATOVICH. No

MR. COOK: Do any of you know whet her or not that cana
at any location returns to the river?

MR BRATOVICH: Don't know.

MR, ROBERTSON: Stuart Robertson

That canal does not return to the river

MR. COOK: Do you know where it ends up?

MR. ROBERTSON. It ends up -- | don't recall the nane
of the creek to the north. Sone of these -- | amnot sure
if there is a direct outfall to that. | do know that the

wat er does not return directly.

MR COOK: Do you know if it is, in fact, used for
irrigation purposes?

MR. ROBERTSON:  Yes.

MR. COOK: Now, on Page 8, M. Mtchell, of Exhibit 24,
| can't say that | fully understand the graph, but it does

i ndi cate that juvenile chi nooks were counted or measured or
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qgquantified at the Hallwood-Cordua fish screen over a good
nunber of years while you were there. 1s that true?

MR. M TCHELL: No. This is data provided by the
Department of Fish and Gane. The Departnent of Fish and
Gane collected the data and provided it to Jones & Stokes.

MR COOK: Wuld that data then fromthe Departnent of
Fi sh and Gane go into your ultimte cal cul ations of the
amount of sal non and steel head juveniles in the Yuba River?

MR. M TCHELL: No. W did not use the data to produce
esti mates of the nunmber of fish in the river.

MR. COOK: Thank you.

Now, | think you said you studied rather carefully the
Lower Yuba for the last ten years; is that correct?

MR M TCHELL: That's correct.

MR COOK: And you're faniliar with Daguerre Point Danf?

MR. M TCHELL: Yes.

MR COOK: And you're faniliar, of course, as we
previously tal ked about the Hal | wood- Cordua Canal going to
the north, which sonmetimes is called the North Canal ?

MR. M TCHELL: Yes.

MR, COOK: You are also fanmiliar with the South
Yuba- Brophy Canal or sonetines referred to, aka, as the
Sout h Canal which heads to the south from Daguerre Poi nt
Dan®?

MR. M TCHELL: Yes.

CAPI TOL REPORTERS (916) 923-5447
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MR. COOK: Daguerre Point Dam basically acts as a
di version dam for those two channels; is that right?

MR. M TCHELL: That's correct.

MR COOK: Are you famliar with the operation of the
Sout h Canal ?

MR MTCHELL: | can't say that | amfaniliar
conpletely famliar with the South Canal operations.

MR. COOK: Do you know the | ocation of the flashboard
dam and the bl owout dam and the channel, the diversion
channel , that heads downstream for a substantial distance
and then back into the river?

MR. M TCHELL: Yes.

MR. COOK: Have you observed any adult sal non or
juveniles either in the South Canal or in this diversion
channel ?

MR LILLY: M. Brown, excuse nme. | think it would be
useful just to clarify that the flashboard dam M. Cook is
referring is in the Goldfields as he's previously discussed
and testified.

MR COOK: It is in the part of the CGoldfields?

MR. M TCHELL: Yes.

MR COOK: It is connected directly to the South Cana

MR. M TCHELL: Yes.

MR COOKX: And it allows water to go out of the South

Canal back to the river?

CAPI TOL REPORTERS (916) 923-5447
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MR M TCHELL: That's correct.

MR COOK:

And the water that is in the South Canal

at

that point has cone fromthe river to start with at Daguerre

Poi nt Danf

MR. M TCHELL: Yes. |In part. | believe much of the

flowin that Goldfields is derived fromunderflow fromthe

river as well.

MR COCX:

water for the

In other words, there are other sources of

Sout h Canal which cone from upstreanf

MR. M TCHELL: Yes.

MR COX:

And this water is water | assunmed you have

observed percol ating through the various rocks of these

dredger tailings?

MR M TCHELL: That's correct.

MR COOK:

gave an answer to the question

t he di version

Now, | don't remenber if | asked or if you

channel that we just nentioned?

MR M TCHELL: | have observed adult salnmon in the

channel bel ow

downstreamto

the flashboard dam as you terned it, and

the outlet to the Yuba River, in severa

pl aces.
MR. COOK: And a large quantity of sal non?
MR MTCHELL: As | recall, in '92 we observed --

want to say 50 to 60 adult sal non

MR COOK:

Have you observed salnon in

Is there any area bel ow that flashboard dam

CAPI TOL REPORTERS (916) 923-5447

813



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sui tabl e for spawni ng?

MR. M TCHELL: Yes.

MR. COOK: Wuld that area suitable for spawni ng be
sufficient to provide spawning for the anpunt of fish that
you observed?

MR. M TCHELL: Yes, it was.

MR. COOK: Have you observed fish, sal nmon or steel head,
in the South Canal itself?

MR. M TCHELL: No.

MR. COOK: Calling your attention, M. Mtchell, to
Page 3 of Exhibit 24, you have two pie charts show ng the
percent ages of the various species of fish. On the pie
chart above Daguerre Point Damyou have |isted 84 percent of
the pie consisted of steel head rai nbow trout.

I's that correct?

MR. M TCHELL: That's correct.

MR COOK: Are steel head and rai nbow trout the sane
species or the sane fish or sane run of fish?

MR. M TCHELL: They are the sane species. They are
different forms of the sane species.

MR. COOK: In what way are they different forns?

MR. M TCHELL: Steelhead is a sea-run form of rainbow.
The rainbow trout referred to here is a resident form

MR. COOK: Can you identify or distinguish steel head

fromrai nbow trout by their appearance?
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MR. MTCHELL: | think we have pretty good success in
doing that for adults, but I -- the juveniles are very
difficult to distinguish, if not inpossible.

MR. COOK: Now, if you can't distinguish adults from --
st eel head from rai nbow trout, why did you lunmp the two
t oget her ?

MR. M TCHELL: These are juvenile trout, and,
therefore, we could not tell the difference.

MR COOK: | amnot sure that | see on this page where
it said juveniles; maybe | am m ssing that.

MR, M TCHELL: That is not in here. This slide refers
to the electrofishing results conducted | ast year and,
therefore, were prinmarily confined to small fish, juvenile
trout.

MR COOK: Would that be the same case with the chinook
sal mon that they would be juveniles as well?

MR. M TCHELL: That's correct.

MR COOK: All the fish you refer on these two pie
charts are juvenil es?

MR. M TCHELL: No, that is not entirely correct. There
were adults, speckled dace, adult tule perch and | believe
adult scul pin that occupied these areas that were surveyed.

MR. COOK: What was the reason for excluding adult
sal mon and st eel head?

MR. M TCHELL: They were sinply not -- Daguerre is not
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effective in sanpling the adult fish, and the adult fish did
not occur in these sanpled areas.

MR. COOK: Wiere were the sanpled areas?

MR. M TCHELL: The sanpled areas were, as | expl ai ned,
were shallow, relatively shallow, near shore areas al ong the
main river, and, therefore, would not be the areas where you
expect to see adult sal mon or steel head.

MR. COOK: So then, with respect to steel head and
rai nbow trout, the conbination, they were juveniles that you
were surveying, and you, | think, indicated it was at |east
difficult or inpossible to distinguish a steel head from
rai nbow trout in the juvenile form Therefore, you don't
know whet her or not this 84 percent consisted nostly of
steel head or nostly of rainbow or what percentage, if any,
or perhaps all, of one or the other consisted.

Do you understand that or is that too conpound a
guestion?

MR MTCHELL: | think |I understand it. Again,
steel head or rainbow trout, they are the sane species, but
they are different. As | understood your question, can we
tell the difference between the fish that were collected in
this sanmpling, and the answer is no. As juveniles they are
very difficult, if not inpossible, to distinguish

MR. COOK: So, that 84 percent could have been 100

percent steel head, 100 percent rainbow or a conbination of
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bot h?

MR. M TCHELL: Yes.

MR. COOK: Now, we're tal king about percentages. Are
you tal ki ng about at a given tine or over the year or based
on an average, or what?

MR. M TCHELL: These were based on el ectrofishing
surveys conducted in August and Septenber of 1999.

MR. COOK: So then, how nany el ectrofishing surveys
were there, approximtely?

MR, M TCHELL: Those were conducted -- there were at

least, | will say, several at this point because, again, it
was -- this informati on was obtai ned fromJeff Kozl owski who
is -- who collected the informtion.

MR. COOK: Were your studies or your surveys in the --
or next to the Hallwood-Cordua screen included in the pie
charts?

MR. M TCHELL: No.

MR. COOK: Do you have an explanation as to why
st eel head and rai nbow trout went from 84 percent above
Daguerre Point Damto 3 percent bel ow Daguerre Point Danf

MR. M TCHELL: This is an observation we have made in
past years and was confirned | ast year by the el ectrofishing
survey, that nost of the steel head juveniles are found above
Daguerre Point Dam The explanation that they're several

reasons, possible reasons.
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One is that the spawning adult steel head mgrate to the
upper reaches of the river. That would be consistent with
sone of our observations where steel head spawn. So this
sanpling could reflect the distribution of spawni ng
st eel head.

Anot her reason could be the upper river provides a w de
range, a much broader range, of habitat conditions and, in
nmy opi nion, provides better physical habitat for steel head.
And that also could explain why they are rearing in these
areas. They found these conditions to be favorable.

MR, COOK: Could it also be, M. Mtchell, that at
Daguerre Point Dam water is taken fromthe river into both
the North Canal and South Canal, or the other namnes,
reducing the flowto a great extent bel ow Daguerre Poi nt
Dan? Would that, you think, have an inmpact in the reduction
in the amount of steel head and sal non juvenil es?

MR. M TCHELL: Wuld you restate your question again,
am sorry?

MR. COOK: At Daguerre Point Damit is used as a
di version dam and as a diversion damwater is diverted both
to the north and water |S diverted both to the south. That
is where we get into this budgeted water of nonconsunptive
use. That is where that water is going. As a result of the
wat er being taken out of the river just above Daguerre Point

Dam it means that there nmust be a net | oss of water bel ow
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the river with the potential for heated water, the potential
for I ess habitat and other things.

Woul d that have an inmpact, in your mnd, on the fact
that you don't find many sal non or steel head juveniles bel ow
t he dan®

MR. M TCHELL: No, and 1999 is a good exanple. \here
wat er tenperatures and habitat conditions in general bel ow
the dam were favorabl e for juvenil e steel head.

MR. COOK: That is one year. Wat about over a period
of time? Less water would have sone inpact, would it not?

MR. M TCHELL: It may have an inpact with regard to
wat er tenperatures and physical habitat. The data that we
have observed is not definitive on that, so we cannot nmeke a
concl usi on.

MR. COOK: So, in other words, you have not studied --
| assunme that is a proper word. You have not studied the
changed conditi ons bel ow Daguerre Point Dam and that the
i npact of those changed conditions on the anmount of sal non
and steel head juveniles bel ow t he danf?

MR. LILLY: | object. The term "changed conditions" is
vague and anbi guous.

MR COOK: | think the witness understands.

H O BROMWN: | understand the question.

Answer if you know it.

MR. M TCHELL: | would say that we haven't studied the
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rel ati onship between flow and juvenil e abundance bel ow
Daguerre Point Dam \What we do have are estimates of growth
rates, condition factors, that indicate that the fish are
heal t hy bel ow t he dam

MR COOK: What fish there are?

MR. M TCHELL: Yes. | amspecifically speaki ng about
chi nook sal non and steel head for which we have data.

MR COOK: O course, that is 3 percent as conpared to
84 percent of fish above the danf?

MR. M NASIAN:  That would be true of the sanpling
efforts |ast year, yes.

MR COOK: | refer you to Page 7 of Exhibit 24,
believe it is. That abundance and distribution is based
upon all the various surveys you indicated were made on Page
1 of your sheet?

MR. M TCHELL: That's correct. The infornation that
was used to devel op those conclusions was based on the
juvenile sal mon surveys.

MR. COOK: And those surveys in many instances or in
some instances the juveniles were only on a one-day basis;
is that correct?

MR. M TCHELL: Yes. There were two years where that
was the case.

MR. COOK: The others were nmade on different periods of

time during the year. They are not conparable periods; is
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that correct?

MR. M TCHELL: They do overlap broadly because nost of
our observations are for juveniles do occur fromearly
spring to | ate sumrer, generally.

MR. COOK: | notice, for exanple 1992, again on Apri
30th in 1995 it began in August. | can't see any overlap
t here.

MR. M TCHELL: That is true. Those surveys conducted
in 1992, '93 and '94 were nore conprehensive than the
foll owi ng years.

MR. COOK: One additional question on that, all this
chart on Page 1, was that conducted by the same nethod of
counting fish or did you use various methods?

MR M TCHELL: |If you are referring to all four
bull eted studies there, we used different methods dependi ng
on the location species had objectives of the survey.

MR. COOK: Let me expand on that just a little. Wthin
the specific studies, for exanple juvenile sal nron and
st eel head or sal non spawni ng escapenent surveys, within an
i ndi vi dual study did you use all the sane nmethods or did you
use different nethods?

MR. M TCHELL: For sal nron spawni ng escapenent surveys
we used the sane nethod every year. For sal non and
st eel head juvenile surveys, that was primarily conducted by

electrofishing -- I'"'msorry. The juvenile sal non and
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st eel head series was seining and direct observation by
snor kel i ng.

MR. COOK: What about the redds? | notice you
i ndi cated ground and area surveys?

MR. M TCHELL: That's correct. There were boating
surveys on the river to determne the presence and
di stribution of redds, and there were al so aerial surveys.

MR COOK: On Page 9 of the Exhibit 24, you nmention --
et me ask a foundation question first. Wth respect to
Exhibit 24, you testified rather on a |lengthy basis
concerning this.

Did you put this together?

MR M TCHELL: Yes, | did.

MR. COOK: Are you acquainted with all of this Exhibit

247

MR. M TCHELL: Yes.

MR. COOK: And then we return to Page 9 and under
abundance and distribution -- do you see that?

MR. M TCHELL: Yes.

MR. COOK: Below that is high popul ation density?

MR. M TCHELL: Yes.

MR. COOK: Those high popul ation densities, are those
based on adult sal nbn or spawni ng sal non, on juveniles
outm grating or anything else?

MR. M TCHELL: This is primarily -- in fact, these are
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juvenile salmonids as the title says.

MR. COOK: Now, calling your attention to Page 10, here
again we have fish distribution and abundance in the Lower
Yuba River by river mle, and you have the Daguerre Point
Dam bl ocked of f, so you can tell what is above and what is
bel ow.

Here again -- well, let nme withdraw that. Let ne ask
this question: Does this involve juveniles and adults or
what ?

MR. M TCHELL: These are juveniles only. And these are
again based on the electrofishing infornmation that was
col l ected | ast sunmer.

MR. COOK: In other words, the questions would be
practically the sane as the pie chart. This is alnpbst a
duplicate of the pie chart?

MR M TCHELL: That's correct.

MR COOK: | won't ask any further questions on that
one.

Thank you, M. Mtchell. 1'Il go on to sonething else
at this point. | amtrying to reduce this as nuch as |

possi bly can, M. Brown.
H. O BROMWN: Thank you, M. Cook.
MR, COOK: | believe we have Exhibit 26, is the
exhibit that M. Bratovich testified about; is that correct?

MR BRATOVICH  Yes, sir.
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MR. COOK: Are you acquainted with all of Exhibit 267
MR. BRATOVICH.  Yes, sir.

MR COOX: Didyou, in fact, put it together?

MR. BRATOVICH. Wth the assistance of this panel, yes,

MR. COOK: You're acquainted with everything and you

understand the factual statenments that are made in Exhibit

267

MR, BRATOVICH  Yes, sir.

MR. COOK: Calling your attention to Page 2 of Exhibit
26. In water tenperatures at the bottom half of that sheet,

Marysvill e water tenperatures, you have pre-New Bul |l ards Bar
and post-New Bul | ards Bar?

MR, BRATOVICH  Yes, sir.

MR. COOK: Pre-Bullards Bar tenperatures were for a
peri od of four years?

MR. BRATOVI CH:  Yes, 1965 through 1968.

MR. COOK: Post-New Bullards Bar tenperatures were for
a period of ten years?

MR. BRATOVI CH:  Yes, 1989 through 1999.

MR. COOK: How do you sel ect what years to use?

MR BRATOVICH. M. Ginnell.

MR, GRINNELL: We used avail able data. Those are the
dates we had information for.

MR COCX: In other words, there is no data for the
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Marysville tenperature prior to 19657

MR. GRINNELL: I'mtelling you what we had for
information. This was information fromUSGS in their
report, that was from USGS.

MR. COOK: As far as you know, there is nothing el se
t han what you have here?

MR GRINNELL: That's correct. | don't know of other
data than what we used.

MR. COOKX: Is there any other source of tenperature
i nformation on the Lower Yuba?

MR. GRINNELL: For pre-Bullards Bar?

MR. COOK: Pre or post.

MR, GRINNELL: There is a nunber of sources of
information. There is USGS information, and then there's
al so been sone recent tenperature work that M. Mtchell has
done in taking sone tenperature neasurenents in |ooking at
the river. And the Agency has recorded tenperatures at
various |ocations along the river.

MR. COOK: Do you know where those | ocations would be?

MR, GRINNELL: Actually, there are several |ocations.
They take tenperature profiles within the reservoirs. They
take tenperature neasurenents out at the penstock of the
power houses. Tenperature neasurenents at the Marysville
gauge. There has been tenperature neasurenent nade at

Daguerre Point Dam Parks Bar. There was additional probes
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done at Parks Bar.

MR. COOK: Those tenperature neasurenents, were they
made on a continuing basis or just now and then?

MR. GRINNELL: Continuing time periods, series, at
certain time periods. For instance, sonetines the gauges go
out in floods and the tenperature gauges, and they get | ost
and so --

MR. COOK: Are you acquainted with the tenperature
gauge at Daguerre Poi nt Dam personal | y?

MR GRINNELL: | haven't nade those neasurenents. W
utilize that data. M. Mtchell is nore fanmliar

MR. M TCHELL: That probe is actually maintained by
Yuba County Water Agency. W have installed several other
probes in the river upstream and downstream from t hat
poi nt .

MR COOK: M. Mtchell, if you can expand on that just
alittle. \Where at Daguerre Point Dam woul d that probe be?

MR. MTCHELL: It's changed |ocations several tines.
Let's see, | believe the location that has been used is the
south side of the damon the upstream face of the dam

MR. COOK: On the upstream face, you nean on the
physi cal damitsel f?

MR. M TCHELL: On the physical damitself. |It's
actually on the abutnent portion of the dam and it is --

the probe is hanging fromthe abutment into the river.
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MR. COOK: Would that be hanging into the pond or poo
that is below the dan? In other words as the dam | think
-- as the dam-- as the water goes, passes over the dam it
falls down and creates sort of a surge action. It creates
wat er ponds that collect?

MR. M TCHELL: As | said, the probe is upstream of the
dam on the upstream side of the dam

MR COOX: Is it in the water of the reservoir?

MR, M TCHELL: Well, | wouldn't call it a reservoir.

It is the river above Daguerre Point Dam

MR COOKX: It is water that is backed up by the danf

MR. M TCHELL: Yes.

MR. COOK: Now, apparently there is a substantial
difference in tenperature fromthe four years of the
pre-Bull ards Bar tenperature measurenent to the
post-Bul | ards Bar neasurenent. Do either of you -- | guess
you, M. Ginnell --

MR. GRI NNELL: Yes.

MR. COOKX: -- do you have an idea or opinion as to why
there woul d be such a change in tenperature?

MR. GRINNELL: Absolutely. Bullards Bar provides a
very cold water supply essentially throughout the year. And
since water is released generally fromthe |ow outlet, and
will clarify that in a second, using the |lower outlet, there

is generally always colder water rel eased than cones in even
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fromthe Mddle or South Yuba. And so, that generates
col der water for the Lower Yuba.

Now, there's a caveat to that, and that is that the
Department of Fish and Gane has nmade recomendati ons since
1970 that varied over time as to what outlet of New Bull ards
Bar that the Agency should use. For instance, until about
'93 they had reconmmended that the Agency use the upper
outlet and to release warmwater if possible in the
springtinme and a portion of the summer. And then switch to
the lower outlet at the -- during the fall and winter. And
that policy has changed over tinme as Fish and Gane has
recommended different outlet management configurations.

MR. COOK: What you are saying then is it is easier to
control water tenperature on a downward basis with the use
of Bullards Bar than w thout it?

MR GRINNELL: Control, | wouldn't use the word
"control." It's to affect using the cold water pool
rel easing water out of Bullards Bar cold water pool that
definitely has a decreasing affect on tenperature of the
river. 1In fact, that is an excellent way to manage
tenperatures as | showed in the analysis. That is, the nost
effective tool is release as cold water as possible.

MR. COOK: Does that nean releasing water fromthe
greatest depth of Bullards Bar?

MR, GRINNELL: Well, after a certain depth the cold
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wat er pool in much of the time is fairly simlar, you know,
in the 47, 48 degree range for a wide depth. It is only th
very upper portion that sees a change in gradient.

MR COOK: If I nmay switch to, | think it is, Exhibit
25, which is what you testified about yesterday, M.
Ginnell?

MR. GRI NNELL: Yes.
COOX: And did you put this package together?

GRI NNELL: Yes, | did.

2 3 3

COOX: Are you familiar with everything that is in

MR. GRINNELL: Yes, | am

MR COOK: Are you fanmiliar with the facts that are
stated in it and understand the facts?

MR. GRINNELL: Absol utely.

MR COOX: M. Ginnell, you are a hydraulic engineer.
Is that a proper statenent?

MR. GRINNELL: Water resources engi neer, hydrol ogi st.

MR COOX: Really, in layman's terns, you sort of work
on the plunmbing of this system is that right?

MR, GRINNELL: That's a reasonabl e characterization.

MR. COOK: That is quite layman. So, you have on, |
bel i eve, Page 7 of Exhibit 25 set out present |evel of
demand and full devel opment |evel of denmand?

MR. GRI NNELL: Yes.
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MR. COOK: How was this full devel opment of denmand
wor ked up?

MR. GRINNELL: It's by -- actually, the slide above
that, Slide 6, shows the nethodol ogy. Take the applied
water rates and then nultiplying that tinmes the acres of a
given crop, that's generally the nethodol ogy.

MR. COOK: Your nethodology then is limted to
agricultural use of the water; is that right?

MR. GRI NNELL: No.

MR. COOK: How do you cal cul ate other things?

MR. GRINNELL: W also have for the full devel opnment
| evel of demand have M& supply, nunicipal and industrial
supply.

MR. COOK: Do you take the supply as, say, it is given
or do you consider the possibility of the nost efficient us
of the water in your supply?

MR GRINNELL: W follow, generally follow, the
nmet hodol ogy that the DWR does and nost other water resource
engineers use in California, and that is DWR publishes
applied water rates in Bulletin 113. Now we use sone --
there are some nodified application rates that we use based
on some surveys that were done, and that is all laid out in
our '92 testinony. But that is generally the nethodol ogy
that is used for estimation of demand for water resource

pl anni ng.
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MR. COOK: Maybe | don't fully understand. Some crops
require a |large amount of water. Sone crops are very water
efficient, if that is a proper way of saying it.

MR. GRINNELL: Well, I don't knowif -- sone crops use
evapotranspiration. Some crops use nore water than others
to grow

MR. COOK: Do you know what kind of crops that this
wat er supplies?

MR. GRINNELL: Actually, it is quite a variety. There
are tree crops. There are pastures. There is rice. A
nunber of different crops.

MR COOK: Is there any way of determ ning the
efficiency of applying irrigation water to pasture?

MR. GRINNELL: Efficiency, deternmning the efficiency.
| guess I'mat a |loss. Maybe M. Robertson mght help ne
out here.

MR. ROBERTSON: M. Robertson

The efficiency of applied water has to do with the
anmount of applied water versus evapotranspiration of water
A certain anount of efficiency can be used, but to the
extent that you go to 100 percent efficiency you accumul ate
salt in the soils. So efficiency speaks to the anount of
water that is actually evapotranspired fromthe crops and
fromthe land as it is applied versus the anbunt of tota

wat er applied.
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MR, COOK: M. Robertson, that is sort of an
engi neering approach, is it not?

MR. ROBERTSON. That is how efficiency is used.

MR. COOK: Then trying to use nmaybe a different term
If you consider what you produce fromthe | and, based on the
amount of water that it takes to produce that, that is, |
t hi nk, maybe an economic efficiency or for better a term
does that make any sense to you?

MR. ROBERTSON. It is a conpound question

MR. COOK: In your deternination of efficiency do you
ever consider what can be produced fromthe | and?

MR. ROBERTSON: No. We used historical cropping
patterns as surveyed in '84 and updated just before the '92
report.

MR. COOK: Do you consider in efficiency the anmount of
wat er taken or used as related to the anpbunt of produce or
product from | and?

MR, ROBERTSON: No, that is not a factor

MR. COOK: In determning efficiency, do you consider
crops that can be irrigated by, for exanple, drip irrigation
as opposed to flood irrigation in deternmn ning your
definition of efficiency?

MR. ROBERTSON. Again, the efficiency is a ratio of the
amount of water that is transpired fromthe crop versus the

applied. W did not go into the particular application
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net hods of the farners. These are generally accepted
statewi de standards for applied water for these particul ar
crops.

MR. COOK: Going back to M. Ginnell, when you talk
about full devel opment, you are tal king about the future?

MR, GRINNELL: That's correct.

MR. COOK: So, when you decide on full devel opment for
crops, how do you determ ne what crops will be, say, on the
land ten years from now or whatever it neans?

MR. GRINNELL: Actually, that one inportant Yuba is
ki nd of nice because our full devel opnent | evel of denmands
essentially only includes adding the Weatl and Water
District and its detachnents to the Yuba County service. So
we know what is going on there because they're on
groundwat er right now.

So, the transition frompresent level to ful
devel opnent level is the addition of those |ands, Weatland
Water District. So it is not -- we don't need to guess as
to what woul d be added as crops or what crops woul d be
established in an area. They're established.

MR. COOK: Are you really saying then that you are
| ooking at static conditions, in other words, what the
existing condition is with respect to the area that is
presently being served and the existing conditions with the

new areas that you plan on serving w thout consideration of
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a possi bl e change in crops?

MR GRINNELL: Well, static is not correct. There is
al ways -- | shouldn't say always. There is genera
continual devel opnent within the service area. So that goes
on. There are shifts in crops within the service area.
Farners do change crops.

What we try to do is take the | and use surveys and
applied water rates and estinate the demands.

H O BROMW:. How nuch nore tine do you need, M. Cook?

MR. COOK: Maybe 15 minutes.

H O BROM: W are going to break for lunch. Met you
back here at ten after one.

MR, LILLY: Can we just get an estinmate for this
afternoon. W need to know whether to call our next witness
or not, tel ephone himto have himdown here in Sacranento.

H O BROM: Let's do that.

M. Bezerra, how much tine do you need for cross?

MR. BEZERRA: We don't have any questi ons.

H O BROM:. M. Mrris

MR MORRIS: | think | amgoing to have to use about 10
to 15 m nutes.

H O BROMN: M. Cunningham

MR. CUNNI NGHAM M. Brown, probably two to maybe a
little less. Looks |like sonme of the questions have already

been answer ed.
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H O BROM: Staff.

MR FRINK: Up to an hour.

H O BROM: That is about three, alnost four hours.
So, we'll go alittle later tonight if we have to to finish
up. So be prepared to go to 5:00 or later.

MR LILLY: | take it | don't need to ask ny next

Wi tness to cone into Sacranento today?

H O BROM: | think it would take the rest of the day
to finish with this panel. | would like to try to get to
rebuttal as you had requested earlier. W will try to work

that in this evening.

MR LILLY: Thank you.

H O BROW. W are going off the record just a
mnute. | need to talk to M. Chandler.

(Break taken.)

H O BROM: |Is there -- will you have some rebuttal
this afternoon, M. Lilly?

MR, LILLY: | don't believe that we will. | believe
t hat when cross-exam nation of this panel is done, we wll
be done for today.

MR FRINK: M. Brown, | do have a request that m ght
speed up our cross-exani nation.

H O BROW: Wat is the request?

MR FRINK M. Ginnell, | think there were sone

guesti ons asked about historical water use, and you
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indicated that the information that was used in your study
you obtained fromthe district.

MR. GRINNELL: Fromthe Agency.

MR FRINK: And | think there were sone questions as to

whet her any of the water that Yuba County Water Agency has
transferred is reflected in the historic diversion nunbers.
I wonder if you could clarify that at the break with M.
W son or other people fromthe Agency?

MR GRINNELL: Ckay.

MR. FRINK: Thank you.

H O BROMW:. |Is there anything el se before we break?

W will be here, make it a quarter after 1:00.

(Luncheon break taken.)

---000---
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AFTERNOON SESSI ON
---000---

H O BROWN. Back on the record again.

M. Cook

MR. COOK: Thank you, M. Brown.

M. Ginnell, may | call your attention to Page 33 of
Exhi bit 25. You have listed inpacts?

MR GRINNELL: Correct.

MR COOK: | won't go into the whole thing, but
basically inmpacts. In it you have val ue per acre-foot?

MR, GRINNELL: Correct.

MR. COOK: You have a val ue of $50 per acre-foot for
bel ow normal years, 87 for dry years and $125 per acre-foot
for critical years?

MR. GRI NNELL: Yes.

MR COOK: | think you said this was based on sal es of
water, transfers of water, or what is it based on?

MR, GRINNELL: Recent transfers, recent transfers.

MR. COOK: So, at the present time there are transfers
of water, | assume, on a tenporary basis; is that correct?

MR, GRINNELL: That's correct.

MR. COOK: This you list as value. | would like to ask
you if you have information on the anount of paynents that
are nade by the agri businesspeople to South Yuba County for

the water they receive?
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MR, GRINNELL: No. | amnot famliar with the details
of the --

MR COOK: Whuld you be surprised if | indicated that
they're sonmewhere in the neighborhood of a dollar and a hal f
an acre-foot that is being charged for that water? You have
no know edge?

MR. GRINNELL: That's correct.

MR. COOK: When you nmade this up and detern ned val ue,
did you do it on your own?

MR, GRINNELL: No. What | did was in YOWA-16A, Page
8A, | discussed where | cane up with the price of water
dol l ar per acre-foot. It was using a 1991, a 1992 critica
year transfer to the DWR water bank and the 1997 transfer of
-- actually a wet year. | believe that was to SAFCA. So
that is what | used as just recent.

MR. COOK: You never |ooked at anything el se besides
t hat ?

MR. GRINNELL: Anything else?

MR. COOK: In other words, anything, any other
i nformati on that m ght help you come up -- basically, what
you did was an appraisal ?

MR GRINNELL: As | said, | used the recent information
of dollar per acre-foot for transfers and tines these
amounts. But | did not -- to fully answer your question, |

did not do an exhaustive exam nation of transfers, other
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transfers.

MR COOK: Didyou feel that transfers that woul d be
out of the Hallwood-Cordua Canal and al so out of the South
Canal coming from Daguerre Point Dam you didn't consider
t hose val ues of inportance?

MR, GRINNELL: Those are not transfers. Those are
di ver si ons.

MR. COOK: They cone directly out of the river; that is
correct. They still relate to value, do they not?

MR. GRINNELL: We're tal king about two different things
here. One is diversions for in-county use. The other is
out -of -basin transfers. That is kind of apples and
or anges.

MR. COOK: In other words, you feel that the value of
one has no bearing on the value of the other?

MR. GRINNELL: Cenerally, yes. A transfer,
out - of -basin transfer, is based on a nunber of factors, as
far as availability of the water utilized, and essentially
it is utilization of a storage facility in order to provide
water at a tine it could be needed other places within the
state.

So, there are hydrologic differences along with
operational differences, timng. So they are quite
different.

MR. COOK: Whuld you think that selling of any of the
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water for a dollar and half a acre-foot would constitute a

subsi dy?

MR. GRINNELL: | amnot an econonmist; | am an engi neer

MR, COOK: You did tal k about value of water?

MR. GRINNELL: Right. Very straightforward and
sinplified.

MR COOK: Very well.

Now, on Page 41 of your Exhibit 25, | notice that the
chart that you have there relating to tenperatures, one
el ement is tenperature between 1965 and '68. The ot her
between 1989 and '99, the other's between 1974 and 1977.

Wul d you explain the reason for the gaps in the years
that you didn't check that?

MR, GRINNELL: That is when we had information.

MR. COOK: Calling your attention to nunber 44, it is
on the top of Page 44 and 45.

MR. GRI NNELL: Yes.

MR. COOK: You have a cross-section there. Did you
prepare that?

MR. GRINNELL: Yes, | did.

MR. COOK: That cross-section is at a specific
location; is that right?

MR, GRINNELL: That's correct.

MR. COOK: That cross-section probably wouldn't match

any other place exactly on the river, would it?
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MR. GRINNELL: That is correct. Although it is a good
generalized -- also generalization, depiction of what the
general channel geonetry is. There is kind of a nain
channel and overflow fl ood bank or fl oodpl ain.

MR COOK: Isn't it true that some places the river is
ina fairly confined channel; other places it is fairly
wide? It is not certainly Iooking like this, the whole
river.

MR. GRINNELL: Absolutely. The river is quite
vari abl e.

MR. COOK: At Daguerre Point Dam | call your attention
to 43 on that, there is a picture on 43 showi ng Daguerre
Poi nt Danf®?

MR. GRI NNELL: Yes.

MR. COOK: Above Daguerre Point Damthere is a w de
section of the river which seens to me would be called a
reservoir, or whatever you want to call it.

MR. GRINNELL: Which location are you referring to?

MR. COOK: | mediately above Daguerre Point Dam on t hat
pi cture.

MR. GRINNELL: [Inmediately above the river channel

itself, I wouldn't call it a reservoir.

MR COOK: Well, in any event, it is fairly wide
conpared to what -- if you | ook upstream further, it is
rather narrow in the channel, isn't it?
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MR. GRINNELL: Actually, | wouldn't make that
characterization of -- the damis quite wide, but flows in

this picture just above Daguerre Point Dam actually nmove to

a channel and then wi den back up as you go farther upstream

It shows two small channels.

MR. COOK: Let's go further upstreamto those two wi de
areas and then | ook above that, and you find abraded river
with relatively small channels, don't you?

MR GRINNELL: Snall?

MR. COOK: Conpared to those two.

MR. GRINNELL: They are narrower flows, yes.

MR. COOK: Now also to the right of the dam on that
phot ograph, do you see what woul d be the gabi on screen?

MR. GRI NNELL: Yes.

MR. COOK: And there is water in a pond next to the
gabion screen; isn't that right?

MR GRINNELL: Well, there is water on both sides.

MR. COOK: That's right.

Now with respect to that area, it is not very deep, is

MR, GRINNELL: | amnot as famliar with that area. |
have seen it several tines, but | haven't |ooked at the
relative depth of it.

MR COOX: M. Mtchell, would you be able to answer

t hat question?
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MR. M TCHELL: | don't know the exact depth. From our
snorkeling surveys we can't see the bottomin that area. So
nmy assunption is that it is nore than ten feet deep

MR COOK: M. Ginnell, wuuld the wide area that is
there, and say ten feet depth or whatever, there is a strong
probability of fairly substantial evaporation, is there
not ?

MR. GRINNELL: Well, if you consider the entire surface
area of the river, | would say that is a very small area
conpared with the surface area of this river. Again, it is
vari able. The surface area is variable flow, but this river
is alnbst 23 niles long from Marysville to Engl ebright.

MR. COOK: | believe that on 44 you indicate that,
believe at least, that the wider the river; the shall ower
the river, the nore tenperature and | assune evaporation
isn'"t that right?

MR. GRINNELL: That is not -- | guess | don't -- could
you pl ease repeat the question?

MR COOK: Well, let's go on if you don't understand

On a sheet that was given out, which | believe is
anended Page 47, an individual sheet that was given out
yesterday afternoon, it has tenperatures starting at
Bul | ards Bar on down.

MR. GRI NNELL: Yes.
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MR COCX:

| note that there at Daguerre Point Dam

there is an estimated tenperature. The other tenperatures

all appear to

be precise figures.

MR. GRINNELL: Correct.

MR COOK:

That is the only estimted one?

MR. GRINNELL: Correct.

MR COOK:

rat her than gi

What is the reason for estinmating there

ving precise figures?

MR. GRINNELL: On that day | believe we did not have a

tenperature nmeasurenent for that day at that |ocation

MR COX:

day?

That was only done, was prepared only on on

MR. GRINNELL: For this figure.

MR COX:

For this Figure 8, it is called.

MR, GRINNELL: Right.

MR COX:

Fi gure 8.

At the bottomit says Exhibit S-YCWA-18,

MR GRINNELL: Yes.

COCK:

2 3 3

COCK:

That was prepared just on one day?

GRINNELL: This figure is prepared for one day.

Thank you.

e

On Page 49 we al so have anot her anended sheet which was

gi ven out yesterday evening.

MR. GRINNELL: Correct.

MR COOK:

This sheet, which is really called
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Booknman- Ednmonst on Engi neering, Inc., 12 Yuba County Water
Agency, and | think it is an anmended Page 49.

MR. GRINNELL: That is an actually anmended Page 12 of
our testinony. | believe it is YCWA-18.

MR. COOK: It does, however, have the same graph as is
on Page 49 as the sheet you gave out?

MR. GRINNELL: Correct.

MR. COOK: You pointed out -- you show a substanti al
difference in tenperature between the Col gate Power house
outlet and the outlet at Narrows 2, which is not a great
di stance but several mles?

MR, GRINNELL: | believe about 12 niles.

MR COOK: Twelve mles? Englebright is about nine
mles long. Let's see. Well --

MR GRINNELL: It could be ten niles. Sonewhere in
that range, ten to 12 mles.

MR COOK: | won't take the tinme now. There is a map
in your Exhibit 19 which shows the distances. W won't
bel abor that point in the interest of tine.

So, in any event, you show a substantial change in
tenperature or a heating up of the water between the Col gate
outlet and the Narrows 2 outlet?

MR, GRINNELL: That's correct.

MR. COOK: To what do you attribute that?

MR GRINNELL: Two main reasons for that.
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Engl ebright has the outlet for Narrows 2 Powerhouse is
m d-1evel and Englebright is a heater fromtwo respects.
One is it is warmed. It has a small reservoir so that the
daily heating fromsolar radiati on and from conductive
heating of air tenperature heats the reservoir up. So that
contributes to the heat |oad of the water there. Also,
there is in the sumertine especially, there is very warm
water that comes in fromthe Mddle and South Yuba, and that
al so contributes to the overall tenperature of Englebright.
And that is the reason that tenperatures are increased from
Col gate to Narrows.

MR COOK: Wth respect to the Mddle Fork, the Mddle
Fork contains that tributary called Oregon Creek?

MR, GRINNELL: That's correct.

MR. COOK: So you have Oregon Creek and the M ddle Fork
com ng together and then going into the river above
Engl ebri ght ?

MR GRINNELL: Correct.

MR. COOK: And both the Mddle Fork and O egon Creek
contain diversion dans, do they not?

MR, GRINNELL: That's correct.

MR. COOK: Most of the water within those two wat erways
is transferred directly to Bullards Bar?

MR. GRINNELL: Most | don't think is accurate. Depends

on time of year how nuch diversions versus how rmuch was | eft
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inthe river. For instance the winter flows, that it not
nmost .

MR COOK: Wth respect to heating of the Mddle Fork
and Oregon Creek, you wouldn't be as concerned with the
wintertine as you would with the sumrertime, would you?

MR GRINNELL: Correct.

MR. COOK: During the sunmertime would you say that
nost of the water is transferred to Bullards Bar Reservoir?
MR. GRINNELL: There is a couple things going on.

First off, you have a reservoir up above this. The upstream
reservoir is Jackson Meadows. For instance, you have water

com ng out of those, traversing down.

So the specific anpbunts diverted, relative anounts, |
woul d have to | ook at tabul ation.

MR. COOK: Have you | ooked at those figures previously?

MR. GRINNELL: Yes. | spent a lot of time with those
figures. There is a lot of nunbers in this water accounting
for all those locations.

MR, COOK: You do know that there are these diversion
tunnels --

MR. GRI NNELL: Yes.

MR. COOK: -- that transport the water from Oregon
Creek and M ddle Fork into Bullards Bar Reservoir?

MR, GRINNELL: That's correct.

MR COOX: You do know in the sumertine that the flows
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bel ow t hese diversion dans are considerably |imted;
woul dn't you agree with that statenent?

MR. GRINNELL: Limted? They're nodest flows. At
certain tinmes, absolutely.

MR COOK: The nore nodest the flow, the hotter the
water; is that right?

MR GRINNELL: Well, a couple of things. One is a
fairly long travel distance. To be honest, | amnot as
famliar with the channel geonetry in the upper reaches. |
know it is not as spread out as it is for the Lower Yuba.
But there is, | know, definitely warm ng of that water

MR. COOK: Now the water that transports through those
tunnels going into Bullards Bar Reservoir, have you ever
checked the tenperature of that water?

MR, GRINNELL: No, | have not.

MR. COOK: Bullards Bar, you have poi nted out has
rather cold water, does it not?

MR, GRINNELL: Yes, it does.

MR, COOK: It does receive water fromthese rivers or
these streans that you point out would be heating up the
wat er below? |If that is confusing --

The water that transports fromthe Mddl e Fork and
Oregon Creek into Bullards Bar Reservoir, goes into a
reservoir that | think you have pointed out is relatively

cool or cold; is that right?
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MR. GRINNELL: Yes. Although it does warm up through
the late sunmer and early fall.

MR, COOK: In other words, Bullards Bar itself cannot
provide all that cold water that you previously tal ked about?

MR. GRINNELL: | amsorry, let ne give alittle
clarification. It warns up, but there is still a cold pool
The upper layer stratification gets thicker as | showed in
the profiles. There is kind of a bending over of the
tenperature profile, but cold water is still released.

H O BROMW: M. Cook, how much nore tine do you need?

We are at an hour and 20 m nutes now.

MR COOK: I'Ill rush right through, as rapidly as |
can. | will get off that totally, the tenperature.
One thing | would like to point out, | think there was

an indication that it is unfeasible to change the
tenperature of the cooler tenperature down nore than or
enough to satisfy the Water Board's draft.

MR. GRINNELL: What | believe | said is that currently
the water is rel eased out of the bottom of New Bullards Bar
the cold pool. Also, in our tenperature regression work and
for the predictions that we have shown in -- that | showed
in m direct, we always assuned that cold water was being
rel eased. W never assuned that we lost the supply of cold
wat er out of New Bul | ards Bar

Essentially, the tenperature would range from47 to

CAPI TOL REPORTERS (916) 923-5447 849



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just under 50 degrees. And even with releasing that cold
water, there was a tine we could not neet the standard and
al so there are tines, many tinmes when it requires
substantial anmount of water to attenpt to neet standards.

MR. COOK: | have a few questions here that could be
answered yes or no, if you can do it. | would certainly
appreci ate that because of the tine frame that we have.

Woul d the elimnation of Hour House and Log Cabin
di versi ons have an inpact on the tenperature of the Yuba
River, if you can answer that yes or no?

MR. GRINNELL: That is a conplex question. | can't
answer yes or no.

MR. COOK: Then let me ask another question. Wuld
adopting additional riparian vegetation along the river have
an inpact on reducing the tenperature of the river?

MR GRINNELL: It is an awful wide river, so it is
going to have sonme effect. | would imagine it would be
relatively small

MR. COOK: Have you read the Fish and Gane's 1991 Lower
Yuba Ri ver Fisheries Managenent Pl an?

MR. GRINNELL: Not in its entirety.

MR. COOK: Do you know in there it nmentions addi ng
riparian vegetati on woul d have an inmpact on the tenperature
of the river?

MR. GRINNELL: | do not know that specifically.
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MR. COOK: Do you know also that -- or would keepi ng
wat er out of the CGoldfields or preventing water from
returning to the river fromthe CGol dfields, would that have
an i npact on tenperature?

MR. GRINNELL: An inpact? Potentially.

MR. COOK: On the Marysville gauge you have adopted
that apparently as a term nus of the tenperature controls.
In other words, both flow and tenperature, you considered
it. You haven't considered anything bel ow Marysvill e gauge
have you?

MR, GRINNELL: | don't understand "considered."

MR. COOK: Do you know where the Marysville gauge is?

MR GRINNELL: Yes, | do.

MR. COOX: In considering flows and tenperature, you
have not made any cal cul ati ons or observati ons bel ow t he
Marysvil | e gauge?

MR. GRINNELL: W have not cal cul ated tenperatures or
flows bel ow the Marysvill e gauge.

MR. COOK: And have you taken advantage of or have you
consi dered all of the diversions fromthe Lower Yuba R ver
in your calcul ations?

MR, GRINNELL: We lump -- for nodeling studies we | unp
all of the diversions at Daguerre Point Dam although
realizing that there are sone of those diversions, for

i nstance the Dantoni diversions and Browns Valley are not
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all right at Daguerre Point Dam

MR. COOK: Now there are bel ow the Marysville gauge at
| east nine diversions; isn't that true?

MR. GRINNELL: | don't know that specifically.

MR. COOK: In other words, you don't know of any
di versi ons bel ow the Marysville gauge?

MR. GRINNELL: | think --

M. Robertson, do you have any know edge?

MR. ROBERTSON. | don't know t he magni tude of any
di versi ons down there.

MR. GRINNELL: | don't know specifically the anounts or
nunber, not specifically.

MR. COOK: In other words, your calcul ations do not
i ncl ude any diversions or tenperature changes bel ow t he
Marysvil |l e gauge?

MR, GRINNELL: No, | don't believe that is true. W do
account for other diversions, specifically the Danton
di versi on.

Stuart.

MR. ROBERTSON: The diversions for the Dantoni area are
accounted for as though they all occur above the Marysville
gauge.

MR COOK: Wth respect to the Yuba River, do you fee
it is inportant to deternine the tenperature and the fl ows

at the nouth of the Yuba R ver?
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MR. GRINNELL: [Inportant for?

MR. COOK: For your studies, what you are doing here
t oday?

MR, GRINNELL: Al of the information that we have is
nmeasured at the Marysville gauge. That is the point of
tenperature standards. That is the -- | guess |'m-- as far
as inportance goes, we calculate those at the Marysville
gauge.

MR. COOK: Do you know where the Marysville gauge is
| ocat ed?

MR GRINNELL: Yes, | do.

MR COOK: How far is it fromthe nmouth of the Yuba
Ri ver?

MR, GRI NNELL: About five niles.

MR COOK: Wth respect to water deficiency, | think in
your budget plan you tal k about deficiencies?

MR. GRINNELL: Consunptive use deficiencies?

MR. COOK: Yes. Wth respect to conservation, would
t hat have been beneficial inpact on the deficiencies of
wat er ?

MR. GRINNELL: Could you restate the question?

MR COOK: If there is a program of conservation of
wat er by the consunptive users, would that have an inpact on
t he deficiency that you tal k about ?

MR. GRINNELL: Well, it depends upon what the
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conservation programwas, and | will give you an exanple.

If it is a tailwater reduction program for instance
there is sone question about what the benefits would be of
t hat because the diversions are -- there are -- use of
tail water by downstream diverters or reuse of that water, so
conservation shorting those flows, it is questionable
whet her that would truly be beneficial or not, as those
entities would have to find water fromother |ocations or
ot her sources.

MR COOK: Wuld elimnating at | east a portion of the
carryover storage in Bullards Bar Dam have an inpact on
t hose defi ci enci es?

MR. GRINNELL: Yes. And | wll explain that one.
Carryover storage is for protection of the next year's,
first and forenost, instreamflows. Secondly, as | showed
with the way we calculate, is planning for half of the
demand for the next year. |If you were not to do that
pl anni ng, what happens is you get greater oscillations of
the system

Let me explain that. The deficiencies, say, in years
when there woul d be significant deficiency, they get worse.
The system beconmes nore exaggerated, fewer tine periods of
greater or nore significant deficiencies.

MR. COOK: You did hear the testinony of M. Robertson

t hat Fol som Dam whi ch is about the sanme capacity as the
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Bul  ards Bar Dam then in Fol som Dam carryover is a hundred
t housand acre-feet, | believe, and Bullards Bar has sone
230, 000?

MR. GRINNELL: You are referring to the dead pool of
the two reservoirs. The two systens are quite different.
First off, Folsomis on the main stemof the American.

Bul lards Bar is on the North Yuba. Secondly, the American
receives water fromthe Yuba when there is diversions by
P&E across the top of the system to the Anerican. So the
Anerican receives the benefit of flows out of the Yuba R ver
Basi n.

MR. COOK: One last question. Can any fish or other
aquatic species survive in the riverbed bel ow Bul | ards Bar
Danf That coul d be anyone.

MR BRATOVICH: Not famliar with that reach, M.
Cook.

MR. COOK: Is there anyone on the panel that knows
anyt hi ng about the riverbed bel ow Bul |l ards Bar Danf?

Well, then the answer is no, | guess.

Thank you very much.

H O BROMN: Thank you, M. Cook. Thank you for
expedi ting your questions, | know the rest of the
partici pants do, too.

MR COOK: It is sonetinmes rather difficult. But |

appreci ate your allowi ng ne extension of tine as it was.
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Thank you very nuch.

H O BROAN: You're wel cone.

M. Bezerra.

MR. BEZERRA: W have no questions for this panel

H O BROMW. M. Mrris.

MR. MORRI'S: Thank you, M. Brown.

---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY WESTERN WATER COVMPANY & WESTERN AGGREGATES, | NC.
BY MR MORRI S

MR. MORRIS: Good afternoon, panel. Take too long to
say hi to everybody.

I"'mgoing to try to nove rapidly. M. Brown wll tel
me if | amnot noving rapidly enough and hopefully he will
tell me if I amgoing too fast.

M. Bratovich, | amgoing to start with you, if |
m ght. Yesterday you were asked a nunmber of questions
regardi ng your previous experience on the Lower Yuba R ver
and before your present enploynent in particular

Could you tell ne approxi mately how many days of
fieldwrk fromthe Lower Yuba River you have done
particularly during the years 1986 through '89? | think you
nmenti oned yesterday you did sonme |FI M work?

MR, BRATOVICH | can't recollect the exact number of

days. Many, many weeks. Several weeks.
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MR MORRIS: GCkay. M. Mtchell, | amgoing to nove
over to you at this point. | amgoing to hand you a
docunent that was put in by SYRCL, and it is marked
S-SYRCL-10. | believe the cover page on that, correct nme if
| amwong, states that it is Yuba County Water Agency
Assessnent of | npacts?

MR. M TCHELL: Yes. Let nme give you the full title.
It is Assessnent of Potential Fish Straining Inpacts
Associated with April 1998 Fl ow Reductions on the Yuba River

MR MORRIS: Wuld you take a quick | ook at that
document .

I think you already stated the title was Yuba County
Wat er Agency Assessnent of |npacts.

Was that prepared by your firnf

MR. M TCHELL: Yes, it was.

MR. MORRIS: Does that docunent contain an accurate
statement of the data and anal ysis that are described in
t hat docunent ?

MR. M TCHELL: Yes.

MR MORRIS: And the date of the docunent, again, was?

MR. M TCHELL: The date was April 28, 1998.

MR MORRIS: So that was a -- have you done any
additional fieldwork regarding flow reductions in the Lower
Yuba River since that tinme?

MR M TCHELL: Yes. W have done at | east one other
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survey since that tine. There were several others before
this tinme.

MR MORRIS: Did that additional information confirm
your earlier conclusions in that docunent or did it
contradict it?

MR. M TCHELL: They were confirnmed.

MR MORRI'S: Thank you.

A few nore questions for you, M. Mtchell, regarding
t hat docunent.

W had a | ot of questions today about your first page
of SSYCWA-24. | just want to be clear for the record, it
seens obvious to ne that you have done a great deal of
fieldwork or your firmand your team has to support
S- YCWA- 19.

I was wondering if you could tell us approxi mately how
many days have you spent on the Lower Yuba River to support
that work or your team has?

MR, M TCHELL: |In total | haven't calculated the tota
nunber of days. | |ooked back at ny records and devel oped
an estimte of about 250 days over the last ten years for
nysel f, and then, as | think |I stated in ny testinony, our
teamincl uding nmyself puts in approxi mtely 40 days per year
on the river doing fishery surveys.

MR. MORRI'S: During cross-exan nation this norning by

M. Cee, he was asking you specific questions about somne
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fish surveys, and | wanted to ask a question or two about
the Col dfi el ds quickly.

Did you -- it sounds like you did do a little work
within the Goldfields itself; is that true?

MR. M TCHELL: That's true.

MR MORRI'S: You nentioned -- M. Cook was asking you
guesti ons about sal mon that you saw in the outflow of the
ol dfields. Do you recall that testinmony?

MR M TCHELL: Yes, | do.

MR MORRIS: | believe you testified that the channel,
the | ower outflow channel, would provi de adequate habitat
for spawni ng?

MR. M TCHELL: At the tine we observed the sal non, yes,
it did.

MR MORRIS: | don't knowif you -- one of the
proposals is to actually put a barrier across so that sal non
will not enter that. |In your opinion, do you think that
that would elininate sal non spawni ng habitat?

MR, M TCHELL: It would elimnate access to those
spawni ng areas.

MR MORRIS: Would that be detriment or benefit to that
species, if you have an opinion on that?

MR MTCHELL: M opinionis, and it is solely ny
opi nion, is that under certain conditions chinook sal non can

spawn successfully in the Goldfields and, in fact, produce

CAPI TOL REPORTERS (916) 923-5447 859



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

vi abl e young, which we've also observed in the river in the
Gol df i el ds, growi ng and survi ving.

MR. MORRI'S: Thank you, M. Mtchell.

Now | amgoing to refer to a specific slide in YCWA-24
and that would be Slide No. 5. W have tal ked about that a
bit this morning. | want to ask you a couple questions
about that.

Have you got that?

MR M TCHELL: Yes, | do.

MR MORRIS: The graph in Slide No. 5 shows that the
average spawni ng escapenent of chinook sal non since
conpl etion of New Bullards Bar has increased by about 2000
fish over pre-New Bullards Bar period. Wuld you agree with
t hat ?

MR. M TCHELL: Yes.

MR MORRIS: Do you think that -- in your opinion, is a
significant increase?

MR, M TCHELL: Well, | didn't address whether this
woul d -- whether the increase was significant. M point
with that conparison was to state that the popul ation of
chi nook sal mon has sustained itself after the conpletion of
New Bul | ards Bar at stable levels and slightly higher |evels
then pre-Bull ards Bar despite a number of out-of-basin
factors and other conditions which occurred since 1970,

whi ch caused overall declines in chinook sal non on the West
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Coast and ot her naturally produced spawni ng popul ati ons.

MR MORRIS: Contrary to other rivers, they have
i ncreased on the Yuba?

MR. MTCHELL: It is possible that the benefits of
i mproved habitat condition are not fully neasured by
spawni ng escapenent, that what we are seeing is a possible
increase in effects due to out-of-basin factors that have
mai nt ai ned the population. The fact that the popul ati on has
remai ned stabl e suggests that the productivity of the basin
has been remarkabl e despite these adverse, outside factors.

MR MORRIS: | don't knowif you can answer this
guestion or not: what about spring-run salnmon, do you think
there has been a significant increase in spring-run sal non
since conpl etion of New Bull ards Bar?

MR M TCHELL: What we -- what records we have indicate
that spring-run were extirpated fromthe Lower Yuba prior to
the New Bul |l ards Bar Reservoir Project due to the
construction of Daguerre Point Dam and | ater Engl ebri ght
Dam And then, generally, habitat conditions downstream of
Engl ebri ght Dam were probably adverse, particularly during
the sunmer, for spring-run chinook salnon, and it wasn't
until New Bull ards Bar Reservoir began operating in 1970
that sunmer flows were increased and water tenperatures were
reduced sufficiently to provide habitat for spring-run

And since then spring-run have, in fact, been observed
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inthe river. As far as significant increase, it is hard to
say because we don't have solid numbers on spring-run. W
feel it is arelatively small run conpared to the fall-run
chi nook sal non.

MR MORRI'S: Thank you.

| believe ny final question for you is the -- | just
want to ask the sane question for steelhead. Has there been
significant increase of Delta in the Lower Yuba River since
the conpl etion of New Bul |l ards Bar?

MR. M TCHELL: Yes. As | stated in ny testinmony, there
appears to be fromrecords that we have fromthe Depart nment
of Fish and Gane as well as angler responses during that
time that the sport fishery for steel head increased
dramatically follow ng conpletion of Bullards Bar
Reservoir. And that was attributed by Departnent of Fish
and Gane biologists to initial stocking program of steel head
as well as to inproved habitat conditions in the river
followi ng the conpletion of Bullards Bar. And recent
surveys have al so confirnmed | arge nunber of steelhead in the
river as well as significant natural reproduction of
steel head particularly above Daguerre Point Dam

MR MORRIS: You think the sportfishing activities have
an inpact on the species, where they take fish?

MR. M TCHELL: Well, they certainly -- | know the

regul ations are nore restrictive now But if thereis -- |
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believe that angling is restricted to only hatchery fish
hat chery steel head, and all fish that are considered wld,
whi ch woul d be those without a specific mark, would be
rel eased and, therefore, there nay be some harmto catching
those fish and rel easing those fish. That would be the
extent of the inpact.

MR MORRIS: That is all the questions |I have for you.
| would like to move to M. Ginnell

Yesterday | know that we were noving rather quickly, so
I just want to clarify a couple things with you.

First, Exhibit S-YCWA-16, which | believe is the Yuba
Ri ver sinulation nodel, as | understand it that exhibit
nodel s i npacts of certain instreamflow requirenents as
applied to water supply available for the period of record;
is that correct?

MR, GRINNELL: That's correct.

MR MORRIS: \What instream flow requirenent does the
exhibit use for a basis of that anal ysis?

MR. GRINNELL: The -- it's a -- the 1965 Yuba County
Wat er Agency, California Departnment of Fish and Gane
i nstream fl ow requi renments.

MR MORRIS: And the exhibit also sets forth different
scenarios, sone of which | gather are based on the '65
agreenent and others are based on the Draft Decision; is

that correct?
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MR, GRINNELL: That's correct.

MR MORRIS: \What requirenments of the Draft Decision
does that particular Exhibit 16 take into account?

MR. GRINNELL: It only accounts for the flow
requi renents. In other words, does not include any
operation for tenperature, of the tenperature standards.

MR MORRIS: So it does not include any of the
tenperature requirenents of the draft Board decision; is
that right?

MR GRINNELL: That's correct.

MR MORRIS: Let's nove to S-YCWA-18. Table 4, and it
is also -- actually I amgoing to refer to Slide 52, |
beli eve, in your Exhibit 25.

MR. GRI NNELL: Yes.

MR MORRIS: W talked about that briefly this norning,
| believe. | wanted you to explain to ne what the basic
point of that table is.

MR. GRINNELL: Table 4 on Page 25 of 18, what it is
showi ng is the anount of water that would be required to be
rel eased in order to attenpt conpliance with tenperature
standard, and then the flow standard is shown additionally
on the far left.

MR MORRIS: The bottomline is -- tell me if | am
correct. You would need to rel ease substantially nore water

than the Draft Decision to neet the tenperature
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requirenents?

MR. GRINNELL: We have to rel ease substantially nore
water than the flow standard. The flow standard from here
is in total 400, approximtely, 32,000 acre-feet. |In order
to, to the greatest extent possible, attenpt conpliance
woul d require, shows the 99 percent probability, over half
mllion additional acre-feet of water

MR. MORRI'S: Those nunbers are actually in addition to
the 430-?

MR GRINNELL: That's correct.

MR MORRIS: Wuld it be correct to say it shows that
there woul d be deficiencies, including even deficiencies for
instream fl ows under certain circunstances?

MR, GRINNELL: Yes. As we showed in the sinulations,
with just the flow standards there are significant
deficiencies. Wth the anbunt of water that we require for
operation for tenperature there would be nuch greater
defi ci enci es.

MR MORRIS: So tenperature would be a |arger inpact
even than shown here?

MR. GRINNELL: Than shown in our sinulation, yes.

MR MORRIS: Let's goto Slide 25 in the sane
exhi bit.

Do you have that in front of you?

MR. GRI NNELL: Yes.
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MR MORRIS: \Wat does that generally describe, Slide
25, the lower one in particular or both of thenf

MR. GRINNELL: The upper one, which is scenario four
shows operation under the PG&E power purchase contract, ful
devel opnent | evel of demand and the '65 instream fl ow
requi renents.

The | ower one, scenario eight, is again PGE power
purchase contract, full devel opnent |evel of demand and
under the Draft Decision.

MR MORRIS: Can you tell ne in how many years those
conbi ned factors would cause a shortage for instream uses
based on those charts? Could you tell that?

MR. GRINNELL: | have to go to the color version

MR MORRIS: | believe | have -- is it Figure 5.2?

It is 6.1 or 6.2.

MR. GRINNELL: It is -- | count nine periods when there
woul d be instream fl ow short age.

MR MORRIS: Now, in your opinion, do you think those
deficiencies would be, the shortages and deficiencies woul d
be nmore or less significant if your nodeling had included
the effects of the State Board's Draft Decision tenperature
requirenments?

MR. GRINNELL: They would be substantially greater. In
fact, the volunes that we tal k about in our tenperature

anal ysi s, which are huge vol umes, do not include the inpact
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of exhausting the cold pool. So, if you threw that on top
of already those numbers, it would be -- the system woul d
not operate for any of these denands. There would be nany
shortages in instream flows and substantial consunptive use
defi ci enci es.

MR. MORRIS: Thank you

| amgoing to try to nove to Slide 23 on exhibit --
your testinony fromyesterday. Can you tell ne, please
what Figure 4.2 on the bottomof the page is generally
showi ng?

MR, GRINNELL: That is scenario six which is the
current power generation practice, full devel opment | evel
of demand and Draft Decision instreamfl ow requirenment
results.

MR MORRIS: You may need to refer to your color ones,
but is that also showing there woul d be deficiencies and
shortages including for instream uses?

MR. GRINNELL: Yes. There would be a nunber of years
wi th consunptive use deficiencies, and there are two tine
periods or two water years with instreamfl ow shortage.

MR MORRIS: Again, | amgoing to ask the sane
guestion. Do you believe those deficiencies would be
| arger, occur nore often if your nodel had considered the
i mpact to the State Board tenperature requirenments?

MR. GRINNELL: Substantially larger and nore often
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MR MORRIS: Back to Figure 25 again. In 6.2, which
believe is the |lower one; is that correct?

MR. GRI NNELL: Yes.

MR. MORRI'S: \What does that generally describe?

MR. GRINNELL: Again, it is the scenario which is the
operation under the power purchase contract, ful
devel opnent | evel denmands and draft decision and shows the
i npacts of that operation.

MR. MORRI'S: The sane question about deficiencies.
Wuld they be worse if -- they definitely are showi ng up on
this graph?

MR. GRINNELL: Yes. It says there is a substanti al
nunber of deficiencies and al so shortages in carryover
storage, which suggest that New Bullards Bar is very
i neffective because of the demand on it in neeting all the
downstream denmands, including instreamfl ow.

MR MORRIS: Just to summarize, we have been through a
bunch of graphs, but just to sunmarize, | guess it would be
your opinion, just about done, your opinion that the Draft
Deci sion tenperature requirements would create nore
i nstances when there woul d probably be absolutely no water
to release for fish; is that correct?

MR, GRINNELL: Yes. There would be times when -- nore
ti mes when New Bul | ards Bar would be pulled down to dead

pool and only whatever natural flows that were naking it
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past the upstream i npairnments woul d provi de whatever flows
for the Lower Yuba River.

MR MORRIS: Now, if |I heard correctly, you didn't
nodel this, but there are sone proposals before the Board

that the State Board shoul d adopt even higher flows,

instream flow requirenments, that were requested in the Draft

Decision; is that correct? W heard testinony from ot her
agenci es asking for nore instreamfl ows?

MR. GRINNELL: Tenperature, | don't know about fl ows.
More than our proposal. | don't know about the Draft
Deci si on

MR MORRIS: What would the affect of either adopting
hypot hetically a higher instreamflow or a higher, should
say, |ower tenperature requirenent be?

MR GRINNELL: Well, it would be even nore dramati c.
You are referring to the -- in some of the testinony
suggestion of even | ower tenperature standards.

MR. MORRI'S: National Marine Fishery |evel?

MR. GRINNELL: Yes. Also Departnment of Fish and Gane

had | ower reconmmendati ons.

How can | characterize it properly? W are already not

and sonetinmes not releasing tenperatures that are that |ow
So, the water gets warner as you go down river. So, it
woul d be dramatic inpacts to the system

MR MORRIS: | think M. Cook asked you briefly about

CAPI TOL REPORTERS (916) 923-5447

869



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the 1991 Fish and Gane Pl an where they tal ked about
tenmperature or part of the fishery plan and he asked
specifically, | think, about tenperature riparian habitat.

Are you famliar with the water tenperature di scussion
in that 1991 plan?

MR, GRI NNELL: Sonewhat.

MR MORRI'S: Anyone here --

MR. GRINNELL: Actually Dr. Sun is nuch nore faniliar
withit.

MR MORRIS: Dr. Sun.

DR SUN:. Yes. After we reviewed the new data gat hered
in the past ten years we rel ooked at the tenperature
nodel ing effort in the '91 managenent plan. W found
several potential pitfalls of this analysis. Sone of them
was avoi ding the Draft Decision.

MR MORRIS: Could you say that again?

DR. SUN: Sone pitfalls, for exanple, you have actually
the plan so we can tal k about that?

MR MORRIS: Could you just refer to what exhibit
nunmber that is?

DR. SUN. | amnot quite sure what the exhibit nunber
shoul d be using the '92 hearing.

MR, FRINK: The 1991 Fish and Gane Pl an.

DR. SUN. Yes. Lower Yuba River Fishery Managenent

Pl an published February '91.
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MR MORRIS: Wile he is looking for that, if it is
okay, timewise | would like, if you could, give ne your
basi ¢ opinion on the tenperature nodeling that was done in
that plan w thout necessarily going into detail about the
probl ens.

DR. SUN. The tenperature nodeling in this plan, it
calibrates the nodel using the data available at that tine.
And in this report, | believe is on Page 54, Table 15,
actually show the calibration results, which shows the
maxi mum error and probable error. | will have to say the
probabl e error was not a well-defined term | would assune
it was standard deviation of the calibration. The maxi mum
error we are |ooking at 4.86 degrees Celsius. At least it
was showi ng Cel si us.

Al'l those possible errors for prediction was not
included in the later use for this nodel. |In other words,
in the |ater pages, starting on Page 57 to Page 61, show ng
different flow regimes and the tenperature providing the
different location in the Lower Yuba River, it did not
characterize the error margin of those predictions. Al
those |lines, at best, they are expected val ue which neans
that you will have 50 percent of the time you woul d exceed
t hat nunber.

And another error was introduced while they do the

predi ction was that they assuned a constant rel ease
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tenperature from Engl ebright. And in the table shown on
Page 55 it was clearly indicated that the rel ease
tenperatures from Engl ebri ght has a various range in
different nonths, and sonme in June the variance could be

al nrost ten degrees, and also indicate that the range not
used in the nodel. And, therefore, you introduce additiona
error in your prediction, and the error was not quantified
in those figures.

And the other things | would like to point out, | think
fortunately it was not used in the Draft Decision, it was
t he paragraph, second paragraph to the |last on Page 63. It
says daily maxi mum water tenperature shall not exceed the
dai ly average tenperature recomended above.

MR, CUNNI NGHAM M. Brown, | amsorry to
interrupt, and | appreciate the fact that we are getting
sone interesting testinony, but this is not in response to
the question. This is testinony addressing an issue that
was resol ved before this Board in 1992.

I was under the inpression that our testinony, even our
cross-exam nation, was to be focused on new i nformation.
This is also not in response to anything directly attested
to by this witness. This, in fact, is a new piece of
testinmony that we are hearing now That is an attack on a
study done for the 1992 hearing.

May | suggest that this is not responsive to the
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guestion and it does exceed the scope of direct already
presented by the witness, any legitinmate cross-examn nation.
This is newtestinony that is being elicited for the first
time. This is an attack on sonething that has al ready cone
and gone. Once again, we are now going to hear about it.

H O BROM:. M. Mrris.

MR MORRIS: | would like to respond to that if |
could. | think it is very relevant because these gentlenen
and this panel have done a great deal of nodeling, and they
basi cally have done nuch detail information. Since 1992
nodel s becone much nore sophisticated since tine. | don't
know how -- | would like to have a direct conparison, naybe
a better way to ask it would be conparing -- could you
pl ease conmpare your nodeling results of tenperature to the
Fish and Gane results and tell ne why there is a difference?
I don't know if that would help in your objection.

MR. BAIOCCHI: M. Brown.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: To begin with, the Departnment of Fish
and Garme hasn't put on testinobny. So | think the gentleman
is presum ng they have nothing. They are going to have a
lot. We will hear that.

MR MORRIS: | amcertainly not presuning that, M.

Bai occhi .

H O BROMN: Are you sure you want to talk? | am going
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to rule in your favor.

MR CUNNINGHAM | will sit down. | am not sl ow,
M. Brown.
MR MORRIS: [I'lIl end my examination at this tine.

H O BROMN: Thank you, sir.

MR. MORRI'S: Thank you very much.

MR LILLY: M. Brown, just so the record is clear, you
are just not allowi ng any further questioning on this
subject. You are not striking any of the testinony that has
been offered. |Is that correct?

H O BROM: That is correct.

MR, LILLY: Thank you for the clarification.

MR, FRINK: Just so the record is clear on the exhibit
nunber, the Departnent of Fish and Game's Lower Yuba River
Fi shery Managenent Pl an, dated February 1991, was previously
i ntroduced as DF&G Exhi bit 26.

H O BROAN: M. Cunni ngham

---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY DEPARTMENT OF FI SH AND GAME
BY MR, CUNNI NGHAM

MR. CUNNI NGHAM  Thank you, M. Brown.

Members of the panel, nmy nanme is Bill Cunningham | am
representing for the purpose of this hearing the Departnment

of Fish and Gane, and | will beg your indul gence right off
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the bat. | amgoing to have to ask several tinmes for nore
time. | amgoing to probably occasionally bounce around,
so bear with ne if one or nore of you could qualify to
answer the question. | amnot probably as good as M. Cee
at trying to focus on a specific previous witness. | am
trying to elicit an answer, so if any of you wish to
volunteer, |'d appreciate that.

However, | will try to start with M. Ginnell first.
He knew that; he could see ne. You sawthat. | had this on
top. If you could help ne kind of work through sone of the
i nfornmati on you put in, nostly I amgoing to work through
the overhead provided. | do think that was a good sunmary
of your testinmony. If we can work with that, | would
appreciate it.

Per haps you can help ne initially understand a little
about the nethodology that -- you tal ked about it with
ot hers, the nethodol ogy you used to establish your nodels,
specifically your water budget. And, | guess ny first
qguestion for you are as to how you established the actua
wat er denmands for the district as identified as present
| evel of demand.

Wth that as the subject, could you tell nme if this is
based on the infornmation in exhibit -- | should say on
overhead six. You |ooked at crop acreage fromthe 1984

survey; is that correct?
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MR, GRINNELL: Yes. The denmands |listed on Slide 7 cone
froma met hodol ogy which is explained in Slide 6, which is,
again, taking the per acre applied water rate or water
requi renent for a given crop tines the nunber of acres
planted to that crop and the nunber of acres are fromthe
DWR crop surveys of 1984, and | believe M. Robertson said
updated in the '92 hearing.

MR. CUNNI NGHAM So, it is safe to say when you say
present |evel of denmand that doesn't actually reflect a
nmeasured anount of real-tinme delivery, does it?

MR. GRINNELL: That's correct. It's estimated using
t he net hodol ogy shown.

MR. CUNNI NGHAM Does it in any way reflect any
contracts that the Agency nmay have with various water
districts?

MR. GRINNELL: The contracts do cone into play.
Essentially, the contracts do have a cap of five feet of
water, and, therefore, it will limt. Taking this
nmet hodol ogy you cone up with a demand, but the contract only
all ows so much water to each district and so it would cap
t hat .

MR. CUNNI NGHAM  Now, how do you neasure that? Do you
know?

MR, GRI NNELL: Measure it?

MR. CUNNI NGHAM I f | have a contract for delivery of
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water to one of the districts the Agency delivers water to,
how do I know for any one period of time, nmonth or year
that | have delivered the full amunt and that | should
cease delivery of any water to that district?

MR. GRINNELL: The Agency has gaugi ng | ocations for
their diversions.

MR. CUNNI NGHAM  Are there gauges on every one of the
di versi ons the Agency delivers to?

MR. GRINNELL: [|'mnot aware of all the specifics. M.
Robertson is shaking his head, so I'Il --

MR. ROBERTSON. It is ny understanding there is a gauge
at the head of each canal so that they can conply with the
FERC requi renents. That goes into the conputation of flows
to contribute to the 45,000 acre-feet that is required under
the FERC Narrows 1 |icense

MR. CUNNI NGHAM  Are you personally famliar with where
the diversion | evel gauge woul d be on the Hall wood- Cor dua
di version?

MR, ROBERTSON: | haven't seen that diversion

MR CUNNI NGHAM  How about the South Yuba diversion?

MR, ROBERTSON: | have seen that.

MR. CUNNI NGHAM |s that gauge above or bel ow t he
Col dfi el ds, as far as hydrol ogically above and bel ow t he
Gol dfi el ds?

MR. ROBERTSON: It is behind the gabion. I1t's at the
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head of the actual canal.

MR. CUNNI NGHAM  Now goi ng back to how you cal cul ate
your water budget. As | understand it, you take,
apparently, a land use survey of irrigated acreage for each
acre irrigated. You multiply, | believe you said, five?

MR. GRI NNELL: No.

MR. CUNNI NGHAM  Are there a variety of nunbers that
you nultiply by?

MR. GRINNELL: They are varied. There are bulletins.
Again, Bulletin 113 that DWR puts out has applied water
rates for various crops. So we have a slightly nodified,
and it is shown in our testinony, as slightly nodification
of sonme of those applied water requirenents.

For instance, Bulletin 113 uses 6.1 feet of water for
rice. W use 5.7. There is a nunber of different
variations. That is then multiplied times the acreage of
crops planted, to that acreage planted to that crop

The cap cones in in linting the amunt, contract
anmount, to a specific district.

MR. CUNNI NGHAM  You i ndicated al so that --

H O BROM: M. Cunningham mnd if | get sonething on
the record to nake sure | understand the answer?

You're tal king about diversion rate on the rice and
not the consunptive use of it, right?

MR. GRINNELL: Right. This is the -- there is a -- our
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cal cul ation uses the applied water rate. W al so have
| osses, a 10-percent [ oss we include.

H O BROW:. Do you have the consunptive use of the
crop?

MR. GRINNELL: No. W use just 113.

H O BROWN. Thank you, M. Cunni ngham

MR. CUNNI NGHAM  Sir.

You said that there apparently were some updates in
1992. Are those updates contained in any of the exhibits
you provided to this testinony?

MR. GRINNELL: The updates were contained in the '92
testimony. There was updates for this testinony on top of
that. | said -- | amsorry.

The ' 84 surveys were updated for the '92 testinony. W
have updated the '92 testinony for revised demand esti mates
for this testinony.

MR. CUNNI NGHAM  Does that mean that you've actually
gone out and done new crop acreage surveys?

MR, GRINNELL: No, it does not.

MR. CUNNI NGHAM  Wien was the | ast crop acreage survey
done?

MR. GRINNELL: '84 is the last DWR crop survey that we
are using in this estinate.

MR. CUNNI NGHAM That's a 16-year-old survey. Have you

done anything to try to identify whether or not that survey

CAPI TOL REPORTERS (916) 923-5447 879



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

accurately reflects what is currently being grown on those
 ands right now?

See everybody shaki ng their head.

MR. GRINNELL: Just checking with Stuart. M.
Robertson has spent a lot of time on this.

MR. CUNNI NGHAM Do you have any reason to believe that
a 16-year-old survey does accurately reflect the crops that
are currently being grown on those |lands within the district
or within the Agency's delivery to the districts?

MR. GRINNELL: How can | answer that? W believe that
it is an accurate survey or an accurate estinate of denmands
for the purpose that it is intended, which is both the
present | evel and full devel opment |evel of demands. W
have | ooked at historic information just to ensure we are on
the right track.

MR. CUNNI NGHAM | guess, M. Grinnell, ny concern is
that in 16 years isn't it reasonable to expect that sone
farmers through market driven forces will have changed the
crops that are grown on the lands that you are including in
t he survey?

MR, GRINNELL: That is reasonable to assune.

MR. CUNNI NGHAM  And that those market forces may drive
a change in crop type or acreage al nobst on an annual basis?

MR. GRINNELL: Please repeat the question

MR. CUNNI NGHAM  Are you familiar with the fact that or
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-- let me just put it out to you as a hypothetical. Isn't
it reasonable to assune that today's nodern farners will
make narket - dependent deci sions for both types of crops and
acreage of crops on an annual basis?

MR. GRINNELL: To sone extent. But there is sone
limtation for the specifics of Yuba County, specifically
with respect to crops that can be grown. Mich of the |and
has soil limtations and so, for instance, rice is the only
crop that is viable for quite a bit of the land, due to the
soil .

And so, although there will be shifts due to narket
consi derations, there are sone physical limtations on what
could be shifted to.

MR. CUNNI NGHAM  Now, | want to al so explore just
slightly the question of what full devel opnent neans. |
think earlier in your answers to other questions you
i ndicated that that was actually pretty easy to | ook at,
that all we are tal king about here is the new Weatland's
acreage that is going to be brought on line; is that
right?

MR, GRINNELL: Wheatland Water District and the M
supply.

MR. CUNNI NGHAM |Is there any place within the witten
testimony exhibited in this proceedi ng where the concept of

full devel opment |evel of demand, as identified in your
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Exhibit 7, Title 1 of your charts, is actually identified on
an itemby-itembasis contained with that concept of full
devel opnent | evel ?

MR. GRINNELL: Actually, in YCWA-15 is a fairly
definitive description of the details of the irrigation
di version requirenents for future demands, it is called.
Tabl e seven. Then there is the appendix, has a | ot of
nunbers and a lot of figures that have tabul ati ons of al
this information.

MR. CUNNI NGHAM | guess my question is: Do you
specifically, for exanple, identify the demands for the
Wheatl and Irrigation District?

MR. GRI NNELL: Yes.

MR. CUNNI NGHAM Do you identify any of the other new
demands that are going to be considered part of the full
devel opnent | evel of denand?

MR GRINNELL: As | said, full devel opment is Weatland
Water District, the district's attachment, and the M&l water
requi renents. Those are well-detailed in the exhibit.

MR. CUNNI NGHAM | guess, let me have you take a | ook,
if you would. | amgoing to sidetrack for a mnute. | want
you to take a | ook at what was overhead 33, which | believe
was an inpact of Draft Decision on transferable storage
val ue for below normal, dry and critical years.

First | amgoing to ask you a totally out of context
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guestion. Can you tell me why over there on the left side
of that overhead 33 the below normal, dry and critica

val uation periods are fromthe Sacranmento Valley | ndex

i nstead of Yuba River |ndex?

MR. GRINNELL: It goes to demand for or need for
transfers. This water is to be used other places throughout
California. Because the Sacranento Valley is a |large
resource for water throughout the state, that characterizes
better the potential need for water and a narket for
transfers. So the YCWA Index talks to water availability
for the Yuba River Basin. The Sacranento Valley water year
type would talk to need for water in other areas.

MR. CUNNI NGHAM My question is --

H O BROWN. Excuse me, M. Cunni ngham

M. Gee.

MR CGEE: | would nove to strike that testinony. As |
understand, the scope of this hearing does not deal with
future out-of-basin needs or water transfers.

H O BROM:. M. Cunni ngham

MR CUNNINGHAM  That is fine with me. | wll refocus
on sonething else. | was concerned about what appears to be
a change back and forth dependi ng upon the issue attenpted
bet ween Sacranento Valley Index identifiers for water year
types and the Yuba River Index for water year types. It

seens that sonmetines it is convenient to us one or the
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other. | amconcerned about the disparity in the use of

these. | am concerned we are | ooking at apples and oranges.

MR LILLY: M. Brown, | oppose the nmotion to strike.
Clearly, the inpact on the Agency's ability to transfer
water in the future is directly relevant to reasonabl eness
of any instreamflow requirenents that m ght be adopted by
this Board in this proceedi ng.

H O BROMWN: Thank you, M. Lilly.

M. Frink.

MR FRINK: M. Brown, | think the question and answer
both are relevant. If in calculating the full devel opnent
| evel of demand, the Yuba County Water Agency is including
consi derations regarding water transfers, | think that
shoul d be cl ear.

H O BROMN: Thank you, M. Frink.

It's 2:30 right now.

MR. CUNNI NGHAM M. Brown, can | ask two nore
guestions on this subject and then take the break?

H O BROM: Al right.

| amgoing to rule on this. | amgoing to allow the
guesti on and answer, and overrul e the objection.

MR. CUNNI NGHAM | am assuming al so you are | ooking at
times for possible breaks. Can | ask about two questions

and then take a break?

H O BROMN: Anytine that is convenient between now and
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the next ten mnutes.

MR. CUNNI NGHAM  Agai n, noving on and draw ng your
attention again to Exhibit 33. | guess now that |
understand that bringing the Wheatland Irrigation District
into the systemis going to be your expansion into full
devel opnent, can | call your attention to the actual nunber
you provide us here about transferable storage val ue?

MR. LILLY: | have to object. That misstates the prio
testimony. The full devel opnent was addi ng Weat | and Wat er
District and nunicipal and industrial demands.

H O BROAN: M. Cunni ngham

MR. CUNNI NGHAM | stand corrected, although | seemto
recall the witness varied his testinony fromtine to tine.
He indicated only the Wheatland Irrigation District's new
demands were part of the full devel oprment.

H O BROMN: Perhaps we can get this -- if you ask the
guesti on agai n.

MR, CUNNINGHAM  That is fine, sir.

M. Ginnell, when we are tal ki ng about full
devel opnent beyond today includes what new demands upon the
syst enf?

MR. GRINNELL: [|'ve consistently said it includes the
demands for Wheatland Water District, the attachnments, and
M&lI supply.

MR. CUNNINGHAM Is late fall flooding of rice fields
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for deconposition a new demand?

MR. GRINNELL: A new demand?

MR, CUNNINGHAM  Identified as a new demand for
nmeasur enent of full devel opnent |evel ?

MR. GRINNELL: Only for Weatland Water District. To
the extent there is rice in Weatland Water District, it
woul d be part of that.

MR. CUNNI NGHAM  As | understand, other people do grow
rice within the Yuba County Water Agency's area of service;
isn't that right?

MR, GRINNELL: That's correct.

MR. CUNNI NGHAM | understand fromearlier testinony
that one of the new uses of water being considered or
devel oped is use of water for rice deconposition in late
fall rather than the burning of rice; isn't that correct?

MR. GRI NNELL: Yes.

MR. CUNNI NGHAM  How are you accounting for that new
use of water at a tine that otherwi se was not being used?
I's that considered present |evel of demand or future |evel
of demand?

MR, GRINNELL: For the areas that are calculated within
the present |evel of demand we cal culate the acreage that is
planted to rice. W calculate one foot of water applied
over 90 percent of the land planted to rice.

MR. CUNNI NGHAM Then that one foot of water is in
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addition to the 5.7 feet of water you' ve already told ne
about for rice growers?

MR, GRINNELL: M. Robertson

MR, ROBERTSON: No. That falls within their five foot
contract allowance.

MR. CUNNINGHAM Is it five foot or 5.7? | thought |
heard two different nunbers.

MR, ROBERTSON: Five feet.

MR, GRINNELL: There are two different nunmbers. The
reason is, as | said before, the applied water rate is 5.7
feet for rice, but there is a contract cap of five feet.

MR. CUNNI NGHAM  kay, | stand corrected.

Looki ng at Exhibit 33, the question | do have and with
M. Lilly's caveats in place, full devel opnent neans both
Wheat | and and t he new devel opnent for industrial and
nmuni ci pal. Can | puzzle that out and between those three
new uses in bel ow normal years under current PG&E practices
the district is going to | ose the potential for alnost
$3, 000, 000 in out-of-basin sal es?

MR. GRINNELL: As | said in nmy summary, yes, that is
correct. The reason is because presently there is
flexibility in the system in the Yuba River devel oprment
system to make water available for transfer. Once the
service area is fully devel oped, the Agency, in order to

ensure instreamflows for the foll owi ng year and ful
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deliveries would not have nearly -- they would only have the
way we calculate it 3,000 acre-foot of surplus storage in
sone years to provide for transfers and, therefore,

devel opnent will significantly reduce the availability of
water for transfer.

MR. CUNNI NGHAM  Then readi ng down the sane chart,
isn'"t it correct to say under dry years under current PGE
practices full devel opnent is going to cost the district
over 5,000,000 and that in critical years it will cost the
district over $7,000, 0007?

MR. GRINNELL: It is going to reduce their ability to
make transfer and so, therefore, under this analysis it
woul d show t hat reduction.

MR. CUNNI NGHAM  Last question, then we will be ready
for a break, M. Brown.

Since the only difference between present |evel of
devel opnent and projected | evel of devel opment is the
Wheatland Irrigation District and, as | understand it,
things identified as industrial and nunicipal, is the Agency
somehow recovering this differential |oss of available funds
fromthese new Agency custoners?

MR. GRINNELL: | have no know edge of that.

MR. CUNNI NGHAM  Take a break right now.

H O BROMW: Let ne get a feel for how nuch nore tine

we have to see if we have a chance of finishing up with this
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panel this evening.

MR. CUNNI NGHAM  For M. Ginnell naybe another 10 to
15 minutes maxi mum For the biologists, M. Bratovich and
M. Mtchell, probably an hour, sir.

H O BROMN: An hour and 15 m nutes.

And staff, what is your estinmate now?

MR FRINK: An hour.

H O BROMW:. Looks like we will be going at |east
until five.

Thi nk you are going to have any redirect?

MR, LILLY: No, I don't think so.

H O BROM:. W want to have sonme tinme for rebuttal.

MR, LILLY: We will not be offering any rebuttal today.

So if we can finish with staff, | think that would be the
| ogi cal place to adjourn until March 6th.

H O BROM: Till tonorrow.

MR LILLY: March 6th, not tonorrow. W' ve all got
pl ans for tonorrow.

H O BROM: Al right. So it looks like we will be
going till five. And if you want to bring a snack in that
is not nessy and will not get on the floor, and that the
Hearing OFficer will not get in trouble with Maureen Marche
you nmay do so.

Take our afternoon break.

(Break taken.)
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H O BROM: Back on the record

MR. CUNNI NGHAM  Thank you, sir.

M. Ginnell, you are still on. M apol ogies, but I
will try to make it brief.

Calling your attention to sone of the overheads you
provi ded as part of your direct testinony yesterday, could
have you take a | ook at No. 8 of the overheads, please?
believe entitled a Conparison of Historical and Present
Level s of Lower Yuba River Diversion Denmands.

MR, GRINNELL: Ckay.

MR. CUNNI NGHAM  Just as a real quick followup on
this, in that chart or table that | see there, | see a
headi ng that says Historical Diversion. In follow ng up on
nmy earlier questions, is it safe to say then under
historical diversion, this is not actually measured or
gauged di versi on?

MR, GRINNELL: Actually, yes, it is a nmeasured
diversion. | guess | will make one clarification at this
point. There are two tinme periods. It says historical
di versions, but there are two time periods, 1991 and 1994,
when there was a groundwater punping substitution. And in
those two tinme periods there was an in lieu transfer so the
anmount of water that was punped in 1991 and in 1994 for that
transfer, that water was punped and used locally for the

demands in the |ocal area. That water is included for the
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historical diversion in those two tine periods, just to make
that clarification
MR. CUNNI NGHAM | guess ny original question was when

it says "Historical Diversions," are we tal king about a
summation or an addition of all neasured gauged flows to
each of the diverters that the Agency provides water to to
arrive at those nunbers?

MR, GRINNELL: Yes, | believe that is howit was done.

MR, CUNNI NGHAM  You' ve raised a new i ssue, an
i nteresting new question. |In 1991 and 1994, to your
know edge, were out-of-basin transfers nade?

MR. GRINNELL: Yes, | believe they were.

MR. CUNNI NGHAM Let ne get this straight. The Agency
transferred water out of basin and to nake up the difference
i nbasin farmers switched over to groundwater punping; is
that correct?

MR. GRINNELL: In lieu groundwater punping and
transfer. What that is --

MR. CUNNI NGHAM | amsorry, | hoped that what | asked
was a yes or no question. |If you want nme to, | will try
agai n.

Is it correct to say that in 1991 and 1994 the Agency
sold water out of basin and to make up for the water not
provi ded by the Agency, farners within the basin punped

groundwater to irrigate crops? Yes or no.
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MR. GRINNELL: You're going to have to say it one nore
time, 1I'msorry.

MR. CUNNI NGHAM I n 1991 and 1994 the Yuba County Water
Agency transferred water out of basin, and to nake up for
water it had transferred out of basin that it did not
provide for its own farners within the basin, those farnmers
punped groundwat er ?

MR. GRINNELL: Not to nmmke up water

MR. CUNNI NGHAM Wiy did they punp groundwater?

MR. GRINNELL: The transfer originates from punmping
water that allows for leaving water in the river that then
can be transferred. The punping gets used for the |oca
demands.

MR. CUNNI NGHAM | amsorry, M. Ginnell --

MR. GRINNELL: Conjunctive use, essentially.

MR, CUNNI NGHAM  The farmer doesn't take his allocation
out of the river. He punps or she punps water to their own
fields, and the water that that person would have taken went
down the river and was sold out-of-basin; is that correct?

MR GRINNELL: That is true.

MR. CUNNI NGHAM  Anot her question | have for you on
thisis, is | see two columms; one titled Historica
Di versi on, which you tell ne does reflect actual neasured
di version, and | see one called Estimated Di version Denand.

Is that a diversion demand based on the npodel you presented
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here as testinony?

MR. GRINNELL: No, That is an input to the nodel.
Esti mated di version demand is cal cul ated and used as an
i nput to the nodel.

MR. CUNNI NGHAM  That raises an interesting question
To the extent you generate this nodel and then use it to
generate theoretical, use that -- | knowit is not a word of
art -- theoretical diversions for years when you have no
di version records, for exanple what woul d happen in 19227
This is the kind of nunber | would be | ooking at. This
woul d be an estinated diversion denand that would be part of
that nodel, right?

MR. GRINNELL: Yes. W -- | will try to elaborate a
little bit, if you will allow

W are not trying to recreate history. W used the
hi storical hydrol ogy and then the current operation and, for
i nstance, for present demand, present demand to simnulate the
peri od of record that we have hydrol ogy, to understand how
-- what will happen with the systemw th that varied
hydrol ogy. W want to use historical hydrology. W are not
trying to recreate history, so to speak.

MR, CUNNI NGHAM  Your nodel and its sinmulated flows is
being used to provide a historical analysis of possible
i mpacts; isn't that correct?

MR GRI NNELL: | wouldn't characterize it as a
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historical analysis. Again, we use the historica

hydr ol ogy, but we do not use a historical full series of
assunptions. For instance, we use present demands. Those
demands are only very recent. W then run the nodel through
that period of record of varied hydrol ogy to understand what
may happen in the future.

MR, CUNNI NGHAM Wl |, then what is this estimted
di versi on denand that | see, for exanple, for the 19877

MR. GRINNELL: That is the estimted present |evel of
| ower river diversion demands that we used as an input to
t he nodel .

MR. CUNNI NGHAM | see that that doesn't match with the
historical diversion; isn't that true?

MR. GRINNELL: Year by year it is not our intent to
year by year match historical diversion. Renenber, that
this systemis devel oping. For instance --

MR. CUNNI NGHAM  That is all the answer | need.

MR, LILLY: Again, he is entitled to explain his
answers. | object to M. Cunninghamcutting himoff.

MR. CUNNI NGHAM M. Brown, | amtrying to ask true or
fal se questions. "Isn't it true" does not require a | engthy
answer. Yes or no or | don't know or | can't say, but | can
clarify is all usable.

HO BROM: | will give you this option. M.

Cunni nghamis | ooking for a yes or no answer. | understand
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that you can't always give a yes or no answer. |If you can
give a yes or no answer, do so. |If you need an expl anation
advi se M. Cunni ngham you can answer the question but it
will require an explanation. That will give himthe
prerogative of going ahead or not going ahead.

MR. CUNNI NGHAM  Thank you, M. Brown.

MR, GRINNELL: Ckay.

MR. CUNNI NGHAM What | really wanted to ask is the
next question, and nmy question is: In looking just at the
data provided here on this overhead from'87 through '98, 11
or 12 years, it seens that for at |east npbst of those years,
I think in fact except for all but three of those years, the
hi storical diversion which you tell ne is the true
diversion, is not actually all that close to the estimated
di version denmand. That, in fact, in many years it is as
nmuch as 50- or 60- or 70,000 acre-feet |ess.

Does that reflect on the accuracy of your estimated
di versi on demand?

MR. GRINNELL: No.

MR. CUNNI NGHAM Do you have any cal cul ation factors
that you put into your nodel and into your estimated
di versi on denands to sonmehow verify that those estinated
di version demands reflect real world historical diversions
to the extent that you use these in past dated sinulations?

MR, LILLY: Excuse nme, | object to the term "past
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dated sinul ati ons" as m scharacterizing testinony.

MR. CUNNI NGHAM | amsorry, M. Brown. [If --

H O BROMW: Wit a minute. Let's do it this way.
When there is an objection, if you will stand and be
recogni zed in some manner, | will call on you. | wll hear
the objection and then | will ask for a response. That
keeps the conversation going three ways instead of two and
t hat hel ps soneti nes.

I amgoing to ask the witnesses and to suggest,

Counsel or, with your concurrence, you keep the questions
succinct to the point. |If you believe it needs further

expl anation, advise M. Cunni ngham ahead of tinme so he will
be prepared to either accept the question as presented or to
rephrase it or to strike it.

MR. CUNNI NGHAM  Thank you, M. Brown. Wth that |
will restate ny question

M. Ginnell, your nodeling efforts have provided a
simul ations of flows for years prior to the actual creation
of the nodel; isn't that true?

MR. GRINNELL: Correct.

MR. CUNNI NGHAM  What have you done as a nodeler to
verify that those sinmulated nunbers for years prior to the
generation of the nodel accurately reflect the hydrol ogy of
the Yuba River systenf

MR. GRINNELL: The hydrol ogy, we get the initial
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hydrol ogy from DAR.  They do estimtes of the uninpaired
flow And, in fact, when we updated this nmodel to 1992 from
-- it previously only went to '78. W got that information,
the hydrologic information, runoff from DWR

MR. CUNNI NGHAM  To the extent you have made
estimations or sinulations of prior diversion, project
di versions, for years prior to the production of this nodel,
what information have you used to verify the accuracy of
those sinul ations?

MR. GRINNELL: That one is going to take somne
expl anat i on.

MR. CUNNI NGHAM  Let ne just ask: Did you rmake any
effort to verify those sinulations?

MR. ROBERTSON. The stinulations that were perforned
were not done retrospectively to as it were look in the
rearview mrror and see if we did the historical
simulations. That is not the purpose of planning studies.
The purpose of planning studies is to address the near term
i mpacts on changed conditions over a wi de range of hydrol ogy
and then the long-termeffects over a w de range of
hydrol ogy. There is no effort conducted to recreate
hi story.

MR. CUNNI NGHAM  Well, that |leads ne to ny next
guestion. | amlooking at your overheads, Pages 22, 23, 24

and 25, which I believe are eight different scenarios that
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were nodel ed. And correct me if | amwong, but | thought
these scenarios were offered, M. Ginnell, as a way of
under standi ng the inpacts of various proposed fl ow
limtations on project operations. |Is that a
nm sunder st andi ng?

MR. GRINNELL: No. W are -- can | explain?

MR, CUNNI NGHAM Pl ease

MR. GRINNELL: W are taking the current day. W are
taki ng the assunptions of the current day, present |evel of
demands, P&E contract, all those assunptions. And then we
run the nodel and we put in the hydrol ogy of all of those
years. So, for instance, if the hydrol ogy of 1924, the
runof f, were to cone today, that is you would see the
results that we have shown. |f the hydrology of 1948 showe
up with current day constraints, the demands, the instream
flows that we have used, whether it is the Draft Decision o
'65 flows, then the results are what you would see. That i
how nmodel i ng sinul ations are done. You are able to | ook at
what is with today's system of the Yuba Ri ver Devel opnment
Project, as it is today, the upstreaminpairnents, all of
those things, if the hydrol ogy of any one of these years
showed up, then that is what the results would conme al ong.
O course, it is done in serial manner.

MR. CUNNI NGHAM  Move on to another subject. Again,

M. Ginnell, is there any reason in | ooking at these
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exhibits, 22, 23, 24 and 25, or at |east the overhead
slides, 22 to 25, simlar scenarios were not performed for
the flows proposed, instreamflow proposed, by the Agency
under any of the scenarios?

| see we have 1965 Fish and Ganme stream flow rel ease
agreenents. W have the SWRCB Draft Decision. Can you tel
me where | can find the one that says the Yuba County Water
Agency's proposed flows scenari 0s?

MR. GRINNELL: You are not going to see it here.

MR, CUNNI NGHAM  Why not ?

MR. GRINNELL: Because this is a conparison of inpacts
of the Draft Decision.

MR. CUNNI NGHAM M. Grinnell, as | understand it, part
of what is being presented here is the Agency has flows it
wi shes to push forward as reasonable flows for protection of
Fish and Wldlife and natural resources. If this Board is
to evaluate the inpacts upon the district of various
di fferent kinds of flow proposals, why wasn't one done for
t he Agency's proposal ?

MR. GRINNELL: CQur flow proposal, the goals of our flow
proposal wasn't to denonstrate deficiencies. W are trying
to provide two things: instreamflow to keep fishery in good
condition and neet the denands to the extent possible of the
Yuba County.

MR. CUNNI NGHAM | understood that you said that, and
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you have said that several tinmes. But | don't see anything
here that would |l et the Board understand what the inpacts
upon the deliverability of Yuba County Water Agency's water
to its own custoners, what kind of inpacts are going to
happen upon its own proposal. | see what inpacts are goi ng
to have upon a variety of other proposals.

If we are going to | ook at those two factors and one of
those factors is the Yuba County Water Agency's demand
flows, where is the scenario that is going to let ne
evaluate its inpact upon Yuba County Agency's ability to
deliver water to its custoners? How am | supposed to
eval uate the inpact of your own proposal, or howis this
Boar d?

MR. GRINNELL: | believe we presented quite a bit of
information in YCWA-19 that conpared the flows that woul d be
seen, and this is in conparison to |ook at inpacts on
fishery.

MR. CUNNI NGHAM That is fine, M. Ginnell. M
guestion to you is: How can | evaluate the inmpacts on water
delivery? | know what 19 says. | read Exhibit 19. But
these four pages identify scenarios where one of the issues
is clearly the inpact upon Agency's own ability to deliver
wat er .

Now as to the Agency's ability to deliver water under

its own proposed flows, have you proposed any nodel or
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si mul ation?

MR. GRINNELL: No. W have not presented this
i nfornati on as shown in these graphs for the Agency's
pr oposal

MR. CUNNI NGHAM |s there anywhere in your testinony
that | can discern the inpacts upon the Agency's ability to
deliver water to its own custoners fromits own proposed
fishery instreamflow conditions?

MR, GRINNELL: It is not shown in this information.

MR. CUNNI NGHAM  Moving al ong to, overhead, Page 27,
which is titled "I npacts of Draft Decision" --

H O BROMN: Excuse me, M. Cunningham | was going to
hear that answer to that question, and | don't believe that
was responsive.

MR. CUNNI NGHAM  Per haps can | have the reporter reread
t he question, please.

(Record read as requested.)

MR. GRINNELL: Well, and certainly not trying to be
glib, but we put forward a proposal that is in order to
mai ntain the fishery in good condition. W presented the
information to the extent that it shows that. W do not
present the deficiencies associated, although there are
deficiencies associated with that proposal. W have not
presented that information. It is not relevant to the

protocol that we have devel oped.
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MR. CUNNI NGHAM  Still not sure | got an answer to the
guestion. M. Brown, | amgoing to nove on.

H O BROWN. Ckay.

MR. CUNNI NGHAM On Overhead No. 27, Inpacts of Draft
Deci si on, System Shortages by Category Continued. M.
Grinnell, | see that one of the categories charted on that
bar graph is the additional FERC fl ow.

It is my understanding that the FERC fl ow you are
tal king about there is the FERC pernit conditions for the
1993 FERC pernit on Narrows No. 1 powerplant?

MR, GRINNELL: That's correct.

MR. CUNNI NGHAM Can you tell me why those flows are
added on top of instreamflow values? As | understand it,
that flow from FERC pernmit conditions cones out of
Engl ebri ght Dam above all of the instreamflows we are
tal ki ng about .

MR, GRINNELL: The conditions of the FERC |icense
specifically state you cannot -- that the accounting, it is
a total of 45,000 acre-feet, and the accounting for that
cannot include the flows released for the instream fl ow
requirenents at Smartville and Marysville. It has to be on
top of that amount, up to a total ampunt of 45, 000
acre-feet.

MR, CUNNI NGHAM  Then after 45,000 acre-feet?

MR. GRINNELL: There is no nore requirenent once you'v
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net the 45,000 acre-feet.

MR. CUNNI NGHAM  There is no FERC pernit condition at
all after the 45,000 acre-feet has been rel eased?

MR. GRINNELL: There is no longer a requirenment to
rel ease additional water. |It's up to 45,000. That
requirenent is on the P&E facility.

MR, CUNNI NGHAM  After 45,000 acre-feet there is no
FERC pernit condition, to your understanding, to protection
of Fish and Wldlife in the systenf

MR, LILLY: Excuse nme, | object.

H O BROMW:. M. Lilly.

MR, LILLY: The question is anbiguous. | amnot sure
it isintentional. There is two different FERC |icenses
here. There is the FERC Narrows 1 |icense and the FERC
Agency's license. The question is anbiguous as to which on
or both of those he is referring to.

H O BROMN: Thank you, M. Lilly.

MR. CUNNINGHAM | amreferring to Narrows 1, please.
Al'l my questions have been on Narrows 1.

H O BROM: Is that clear now?

MR. GRINNELL: For that license it is up to 45- -- ny
understanding, it is up to 45,000 acre-feet. That is after
that it no | onger applies.

MR. CUNNI NGHAM  Movi ng al ong qui ckly, of the 71 years

or so that you have included in hydrol ogi cal nodels, how
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many years are above nornmal or wet?

MR. GRINNELL: Wt and above normal years account for
54 percent of the years.

MR. CUNNI NGHAM Can you tell nme when | | ook at Pages
31 and 32, and again titled Sunmmary of Transferable
Storages, and | guess count up, the colum starts right off
on the left side of both exhibits with water year and the
very next line over tal ks about below normal, critical, dry,
dry critical, dry and so forth, if I count those all up, |
conme up with 41 years in this same time period. And as |
understand it, 41 years out of 71 years is not 55 percent?

MR. GRINNELL: Again, transfer, the transfer analysis
was done using the Sacranento Valley Index, and so under the
Sacranmento Valley |Index these years are classified as bel ow
normal, dry or critical. Under the Yuba River I|ndex,
approxi nately 54 percent of the years are wet or above
nor mal .

MR. CUNNI NGHAM M. Ginnell, noving along, again |
want to ask you a coupl e questions. Have you nodel ed or
have you done some nodel i ng using the concept of ful
devel opnent of the project. And sone questions were asked
of you earlier.

Did you do any nodeling for additional possibilities of
fl ow augnentation? You tal ked about how nuch nore denand is

going to be placed upon the system Did you do any nodel s
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t hat di scussed any new sources of water for the systenf

MR, GRINNELL: No, we did not.

MR, CUNNI NGHAM  The reason | ask that is | do see that
you have a brief discussion of groundwater, Page 36 of your
overheads. And | believe in your testinmony directly you
indicated that there seens to be a rather limted
groundwat er supply available in the Yuba, South Yuba areas;
is that correct?

MR, GRINNELL: That's correct.

MR. CUNNI NGHAM  Does this determination reflect actua
nmeasur ed groundwat er extracti ons?

MR. GRINNELL: No. And | was not trying to do a
detail ed analysis of the yield of the basin, only the net
rechar ge.

MR. CUNNI NGHAM Did you, in fact, look at all the
groundwat er, especially rechargabl e groundwater as a
possi bl e additional source of supply of water for the
Agency's transfer within the systen?

MR. GRINNELL: Well, while we did this analysis, we did
not | ook at other or nodel other conjunctive use prograns.

MR. CUNNI NGHAM  Are you aware of the fact that Yuba
County Water Agency has a water managenent plan?

MR, GRINNELL: | am aware of that fact.

MR. CUNNI NGHAM Are you aware of the fact or if | were

to tell you that that plan includes a discussion of ways to
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i ncrease water supply through conservation and through

groundwat er recharge, does that sound reasonabl e?

MR, GRINNELL: That sounds reasonabl e.

MR. CUNNI NGHAM Do you understand that the Yuba County

Wat er Agency can use a variety of those nethods discussed in

its managenent plan to produce additional sources of

del i verabl e water?

MR. GRINNELL: Again, that sounds reasonabl e.
MR. CUNNI NGHAM  Were you ever asked to nodel
reasonably foreseeabl e or predictable new sources of water

in a discussion of the inpacts of instreamflows upon Yuba

County Water Agency's ability to deliver water?

MR. GRINNELL: No, not specifically.

MR. CUNNI NGHAM | would like to have you take a | ook

at Page 49, which is a discussion of nonthly averaged daily

Yuba Ri ver tenperatures.

M. Ginnell, howdid you -- did you neasure

tenperatures, actually neasure tenperatures, to create this

nodel ?

MR. GRINNELL: These are recorded tenperatures.

MR. CUNNI NGHAM  Every one of these tenperatures for

t hese years are recorded?

MR. GRINNELL: Yes. The '65 to '68 tine period is a

USGS report. The '74 to '77 information is also information

collected by USGS. The '89 to '99 information,
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is the USGS informati on at Marysville gauge.

MR. CUNNI NGHAM  You indicated that this was, you
think, USGS' responsibility in all three cases?

MR, GRINNELL: The reason | hesitate under '89 to '99
bel i eve that the Agency may have taken over tenperature
measurenent at the Marysville gauge, but | amnot a hundred
percent sure.

MR, CUNNI NGHAM  Were all those measurenents made at
the Marysvill e gauge?

MR. GRINNELL: Yes, they were.

MR. CUNNI NGHAM Calling your attention to Page 47 of
your overheads, which was offered as an, | think
expl anat ory di agram of what was apparently and actua
neasurenent, were actual tenperature neasurenents nade on
Oct ober 16 of 199772

MR, GRINNELL: Yes, there were.

MR. CUNNI NGHAM  Were they made at exactly the sane
time?

MR. GRINNELL: No. | put times -- the ones that were
daily averages, | put daily average. | also put the tine
for the ones that were a tine-specific nmeasurenent. And
then the Daguerre Point one, as | said before, is estimated
t hrough regressi on because we coul d not have a tenperature
neasurenent at that |ocation.

MR. CUNNI NGHAM | believe in your own testinony you
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indicated that the time -- that there is a tine lapse in

di scharge of cold water flows from New Bul | ards Bar
Reservoir before those flows actually arrive at the nouth of
the Yuba River; is that correct?

MR, GRINNELL: That's correct.

MR. CUNNI NGHAM So was any attenpt made to correct,
and | speak in scientific ternms, in this diagramto indicate
that the tenperature nmeasurenent at new Col gate Power house
at 3:20 p.m of 48.5 Fahrenheit degrees is going to be
somehow equated with or neasured or corrected to neet the
time it would have arrived at the mouth of the Marysville
gauge? Did you do anything to try to deal with that tine
| ag?

MR. GRINNELL: No. W just showed the neasurenent.

MR. CUNNI NGHAM  So, dependi ng upon air tenperature and
various other influences, the tenperature at the
Marysville's gauge may have reflected a totally different
di scharge tenperature at New Bullards Bar; isn't that
correct?

MR. GRINNELL: Well, not necessarily. The tenperature
rel eased at New Bullards Bar is fairly static over a fairly
significant tine frame. It doesn't vary by nmuch. That is
why | felt it was reasonable to show a specific tenperature
at a specific time. | did want to be accurate in show ng

the tine it was coll ected.
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MR, CUNNINGHAM  As | understand it, there is a
significant heating and time | ag between di scharge neasured
at new Col gate and the actual block of water, that sane
bl ock of water, arriving at Narrows 2 Powerhouse; isn't that
true?

MR. GRINNELL: Yes, there is heating and tine del ay.

MR. CUNNI NGHAM Isn't there another tine delay between
that block of water at the Narrows 2 punmp house and its
arrival at the Marysville gauge?

MR. GRINNELL: That's correct, there is a significant
time |ag.

MR. CUNNI NGHAM So | have no way fromthis graph to
under st and whet her you are conparing that sane bl ock of
wat er at each of these places, do I?

MR. GRINNELL: | amnot trying to conpare them | am
just trying to show a snapshot of the river at a particular
day and in cases at specific tinmes shown. This was not
i ntended to show the trends of a specific amunt of water

MR. CUNNI NGHAM I f one of the things you present is
the difficulty or inpossibility of using discharges from New
Bul l ards Bar to provide tenperature regulation all the way
down to Marysville gauge, what other information have you
provided that allows ne to discern that that these flows do
have a fl ow of 48 degrees, 48.5 degrees, from Colgate will

produce a flow of 58.8 degrees at Marysville gauge? What
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el se have you provided to nme that |ets nme understand that
that is a true and correct representati on of how the
tenperature increase occurs in the systenf

MR. GRINNELL: | show the figure -- if you go to 49
shows a nunber of data points from 1990 to 1997 that show
t hat conpari son.

MR. CUNNI NGHAM  As | understand, that is Col gate
Power house to Narrows Powerhouse. That is through
Engl ebri ght ?

MR. GRINNELL: Correct.

MR. CUNNI NGHAM  That doesn't get ne to Marysville
gauge?

MR. GRINNELL: No. Then for Marysville we did
regression analysis on about 400 sets of neasurenents of
tenmperature for Colgate, the Narrows 2 and Marysville
gauge.

MR. CUNNI NGHAM  You never actually attenpted to track
a block of water fromdischarge from Colgate all the way to
Marysvill e, have you?

MR, GRINNELL: Track a block of water? W did this
analysis to look at the effect on daily average tenperature,
which is the tenperature standard proposed in the Draft
Deci si on

MR. CUNNI NGHAM My concern is you indicated the

difficulty the district would have in providing a sufficient
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lead tine and actually calculating the lead tine to provide
any one bl ock of water at New Col gate bel ow Bul | ards Bar
down into the discussed stretch of the river bel ow
Engl ebright to provide tenperature correction.

How am | supposed to discern how difficult that is if
haven't actually seen that attenpt made and docunent ed?

MR. GRINNELL: W are not dealing with blocks. It is a
continuous flow issue. And so the tenperature is varying

over the day. And the calculation then is for an average

for that day. | guess | don't know how to answer the
qguesti on.
MR. CUNNI NGHAM M. Grinnell, | guess what |

under stood from your testinony was that there was a
significant concern hydrologically speaking that it would be
difficult to nmonitor both weather and anbient air
tenperature and at the same tine discern how nuch water and
the need for how much water would have to be discharged to
nmeet certain tenperature conditions downstream That it was
going to be difficult because it required a one- to two-day
lead to calculate all of this, and that you al so presented
testimony that the weat her forecasts thenselves, as we all
know, are a little less than 100 percent accurate.

So | guess ny problemis, to the extent | were to | ook
at this systemand say today the tenperature is going to go

anbient air tenperature at the highest point of the day is
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going to go from 85 of yesterday to 100 degrees of today;

the weather front will nove through. How would you know how

much water to discharge to deal with increases in water
tenperature if you had not actually followed any water from
New Col gat e Power house down to Marysville to see actually
how far and how fast it noves through the system and how
much anbi ent air tenperature it picks up?

MR. GRINNELL: Well, and | will try to the best | can
to answer this. Again, the tenperature standard is an
average, so the release of water or attenpt to mitigate
tenperature is about six- to eight-hour travel tinme into
Engl ebright, and actually is a nunber of days to get
rel eases from Col gate through Englebright. So in order to
reduce the tenperature you would have to increase the flow,
first off, get that water flowing at the Marysville gauge
early in the norning and then have it throughout the river
system t hroughout the day in order to try to nitigate the
excursion that is going to go on for that day.

So there is that timng. And the other timng is just
t he scheduling of power. So you would have to be predicting
out in front, using a prediction nethodol ogy as we have
shown here, to try and predict what the tenperature would be
two days in advance.

MR. CUNNI NGHAM  Last question on this subject: Is it

safe to say -- if you can answer this, please, yes or no
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Is it safe to say you actually never attenpted such a
di scharge solely to track tenperature regulation in the
| ower river?

MR, GRI NNELL: W have not done a -- no, we have not.

MR. CUNNI NGHAM  That's fine. M. Ginnell, you are
of f the hook.

Bi ol ogi sts, here we go.

M. Mtchell, | amgoing to try to deal with sone of
yours first, nostly because that is what | have in hand.

M. Bratovich, if you have to step in, please fee
free.

M. Mtchell, first question |I've got for you, is the
ever present overhead Page 5. This was annual fall-run
chi nook sal mon escapenent diagram You have | ots of
guestions, but | have at |east a couple of follow up
guestions for you.

Did | understand you to testify earlier that the
nmet hodol ogy you have been using to make escapenent surveys
is nodified fromthat used by the Departnent of Fish and
Ganme?

MR. M TCHELL: Yes, to some extent.

MR. CUNNI NGHAM Is it my understandi ng that the survey

data you found, as | believe you indicated, actually detects

nore nunbers of fish than the earlier Fish and Gane survey

nmet hodol ogi es?
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MR. M TCHELL: The old Fish and Gane nethodol ogi es used
15 percent average. And if that 15 percent average had been
used in the years we conducted surveys since the past five
years, it would have resulted -- application of that
assunption would have resulted in an underestimate. The
total estimate that we estinated was averaged cl oser to 20,
20 to 25 percent versus the 15 percent that woul d have been
assuned if a survey had not been done.

MR. CUNNI NGHAM So, as | look at this graph that
presents, | believe information fromboth the prior DFG
studi es and your own studies, have you corrected your own
studies to reflect the increase in collection of data and
i ncreased survey results so that | can conpare apples to
appl es?

MR. M TCHELL: No, we haven't mmde that correction

MR CUNNINGHAM If | were to make such a correction,
would I find that your results would reflect fewer salnmon in
escapenent ?

MR. LILLY: Excuse nme, | have to object on the grounds
that the term"correction" is a m sstatenent of testinony.
M. Mtchell never said that they did anything wong. It
was a nodification of the prior DFG plot that nore
accurately estimated the run size.

So | object to the use of the term"correction" to

describe M. Mtchell's estimte.
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MR. CUNNI NGHAM M. Brown, if | mght.

H O BROMN: Thank you, M. Lilly.

Go ahead, M. Cunni ngham

MR, CUNNINGHAM | neant correct in the nost technica
sense of the word. Wen | conpare apples to apples, and
I've used two different nodels, M. Mtchell, | want to try
to conpare both of those to try to arrive at a real world
interpretation, | oftentinmes apply the correction factor
am tal king about a correction factor so that ny nodels do
actually reflect essentially the sane things and nmy results
refl ect the sane things, so | can conpare apples and appl es

Was such a technical correction nmade?

H O BROMW:. M. Cunningham there is an objection on
the floor. | interpreted it the sane way. | felt that is
what you had neant. Now that the explanation has been nade
answer the question if you know the answer.

MR. M TCHELL: Wuld you please restate the question.

H O BROM: Try it one nore tine.

MR. CUNNI NGHAM  Thank you, M. Brown.

M. Mtchell, based upon what you tell ne about your
escapenent surveys and the fact that they find, perhaps,
nore fish than were found by Fish and Gane's net hodol ogi es,
when you conpared themin this conposite graph on Page 5,
did you do any nunerical corrections, technical corrections

to your survey results to make themdirectly conparable to
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Fi sh and Gane's nethodol ogy results?

MR. M TCHELL: |If we had done that, | wouldn't say that
they were necessarily conparable. The point here is that
there is variability in the percentage of fish spawning
above the H ghway 20 bri dge.

MR. CUNNI NGHAM  This is not answering ny question
M. Brown.

Did you nake any kind -- you were presenting one graph
and you have nmde statenments based upon this graph that say
the post- Bullards Bar, New Bullards Bar Reservoir and your
own survey results indicate an increase in escapenent. |
bel i eve you even provided a numerical estimate of that
average increase. M concern and nmy question to you is:
Am | | ooking at apples and oranges and has your survey
i nformati on been technically corrected so it reflects
exactly the sane observation and is directly conparable to
that information in this graph provided in the Fish and Gane
study?

H O BROM: That is conmpounded a few tines, M.

Cunni ngham Make it one at a tine.

MR. CUNNI NGHAM | amsorry, M. Brown. | amhaving a
hard tine getting this any sinpler. | appreciate M.
Mtchell's concern

M. Mtchell, can you tell nme that your survey for

escapenment coll ected nore sal non than Fish and Gane's survey
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did; is that correct?

MR M TCHELL: That is not correct, no.

MR, CUNNI NGHAM  What did it do?

MR M TCHELL: What it didis it provided an actua

survey in a reach where Fish and Gane had not done a

survey. Fish and Gane had assuned that

percent of the runs spawned above Parks Bar

fact, did a survey to obtain an actual estinate.

estimates have been on the average higher than 15 percent

estimate that Fish and Gane assuned.

MR CUNNI NGHAM

nmeasured in a place then where you neasur ed;

right?

MR. M TCHELL: My understanding --

MR. CUNNI NGHAM  Yes or no, please.

MR M TCHELL: | don't know.

MR, CUNNI NGHAM

estimates at a different

made your surveys?

MR. M TCHELL: | did not say that.

MR LILLY: MWait, wait.

H O BROMN: M. Lilly.

in the past that

Bridge. W,

Those

isn't that

pl ace than where you nade yours,

15

in

Fi sh and Gane you are now telling ne

MR. LILLY: | was going to say that that msstates the

testi mony,

that the actual

and M. Mtchell has confirmed that.
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broader area than Fish and Gane and not a different area.
obj ect on the grounds that the question m sstated
testi mony.

H O BROMWN:. M. Cunni ngham

MR. CUNNI NGHAM Did you, M. Mtchell -- attenpt to
rephrase the question one nore tine.

M. Mtchell, if Jones & Stokes took into account nore
area, a greater area of the river, in its survey than that
of the Fish and Ganme, then was some technical correction
made so that your results would be considered directly
conparable to those of Fish and Gane?

MR. M TCHELL: M answer to that question is we
surveyed the sane -- we survey the reach where Fish and Gane
had assunmed that 15 percent of the run has spawned. So, in
essence, they are assum ng that over that reach that they
do, in fact, have an estimate. So, it is the sane reach
but instead of doing an actual estimate they applied the
assunption that 15 percent of the run spawned in that
reach.

MR. CUNNI NGHAM Let ne follow that, then. |[If they
counted hypothetically ten fish in that reach and their
assunption was that they captured 15 percent of the run, and
in that sane reach you found ten fish, how many fish woul d
you assunme would be in the run? How nmany fish would you

assune are escaperrent?
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MR. MTCHELL: | believe there is a m sunderstandi ng
here in that Fish and Game did no surveys in that reach.

MR. CUNNI NGHAM Better yet, what did Fish and Gane do
t here?

MR. MTCHELL: As | stated earlier, the Departnment of
Fi sh and Gane used an assunption, that assunption being that
15 percent of the run spawns within the reach between
Engl ebri ght Dam and the Hi ghway 20 bri dge.

MR. CUNNI NGHAM | follow you, M. Mtchell.

MR. M TCHELL: What we have done is actually do surveys
in that reach to determine the actual popul ation estimate.
Rat her than rmake that assunption, 15 percent, which was done
in the past, we provided an actual estinate of the
popul ati on.

MR. CUNNI NGHAM  Are you prepared to testify today that
your survey met hodology is directly conparable year for year
to that of the Department of Fish and Gane's conducted
bef ore your survey nethodol ogy was in place? The word is
directly conparable.

MR M TCHELL: | would like to answer no, but | have an
expl anation, further explanation.

MR. CUNNI NGHAM |'Il go with that no, M. Brown. |
would like to pursue -- he is entitled to redirect,

M. Brown, but |I have other things | w sh to ask.

MR LILLY: If M. Mtchell needs to explain a
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qualification, the record is not conplete unless he is given
t hat opportunity now.

H O BROM: What | would like for you to do and what
nmy instructions were, if you can't answer yes or no, respond
in that manner first. That gives counselor a chance to
proceed or not to proceed. Wen you answer and then with an
explanation, it takes away their right to do that.

Under stand the difference?

MR M TCHELL: Not quite.

H O BROM: If he asks you a question and you fee
that he wants a yes or no answer and you can give hima yes
or no answer w thout explanation, go ahead and do so. |If
you feel you need to further explain the answer, advise him
before you answer. That gives himthe option of proceedi ng
or not proceedi ng.

MR, M TCHELL: | understand.

H O BROM: If you answer yes or no but with an
expl anation, you have usurped that right from M.

Cunni ngham

MR. M TCHELL: | understand.

DR. BRIAN. M. Brown, | would like to add sone
additional clarification, additional information, to that
di scussion. Can | do that before we go on to other
guesti ons?

H O BROMW: Yes. |If M. Cunningham wants an
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addi ti onal explanation on that, | will |et himnake that
request. Right now, M. Cunningham it's up to you. |If you
woul d I'i ke to have additional explanation or to proceed.
This is your tine.

MR. CUNNI NGHAM | have other use for ny tine.

MR LILLY: We still haven't resolved the issue that
M. Mtchell obviously did not understand the ground rul es
when he answered the question with a no and he would like to
explainit. So if M. Cunninghamis going to go on, M.

M tchell should be given the opportunity to reanswer that
guesti on now that he understands your rules.

H O BROAN: You object. Here is ny ruling. Your
obj ection is overrul ed.

Proceed, M. Cunni ngham

MR. CUNNI NGHAM  Thank you, sir.

On Page 7 of your overheads, M. Mtchell, you refer to
new i nformati on regardi ng Lower Yuba River juvenile
sal noni ds, and under your first large bullet it says
juvenile chinook salnon. 1Is this fall-run, spring-run or
bot h?

MR MTCHELL: As | said in ny testinony, during the
rearing period there is broad overlap in the sizes,
potentially broad overlap in the sizes. W have fall and
spring-run chi nook. Because they | ook identical, the only

way we can tell if they were different sizes. In the Lower
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Yuba River because of broad overlap in the spawning tine,
energence tine, their body sizes broadly overlap. There is
no way to distinguish. The answer to your question is we
don't know whether -- to what extent spring-run contributes
to this data.

H O BROW: M. Cunningham and for your benefit and
the benefit of others also, is that if you are requesting a
yes or no answer, let the witness know that ahead of tine.

MR CUNNINGHAM | will, M. Brown.

M. Mtchell, to the extent you could not distinguish
bet ween the two popul ations, your conclusion that follows
that bullet point, high population density, does not
directly say that there were high popul ation densities of
spring-run salnon, does it? You can answer yes or no.

MR. M TCHELL: No.

MR. CUNNI NGHAM Take a | ook at Page 8 and the
di scussi on about juvenile salvage or juvenile chi nook
sal vage at the Hal | wood- Cordua fish screen

M. Mtchell, to your know edge, is this fish screen at
this site intended to identify an accurate count downstream
of migrating juvenile chinook sal non?

MR. M TCHELL: No. That is not the intended purpose of
the exhibit.

MR. CUNNI NGHAM Did you in any of your studies ever

put in place a trap or traps on the Lower Yuba River to

CAPI TOL REPORTERS (916) 923-5447 922



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

attenpt to docunent downstream juvenile mgration of chinook
sal non?

MR. M TCHELL: No.

MR. CUNNI NGHAM Do you have any way here today to say
that this, that information contained on Page 8 in any way
accurately reflects downstream migration of juvenile chinook
sal ron on the Yuba River?

MR. M TCHELL: W have strong data to suggest that it
does.

MR. CUNNI NGHAM |s there any place within the
testimony you provided in Exhibit 19 or other exhibits of
t he Yuba County Water Agency that such evidence is
present ed?

MR MTCHELL: |If |I may have a noment.

Coul d you repeat the question, please?

MR. CUNNI NGHAM Do you have any data in any of the
testimony you have provided to allow us to accurately
under st and whether or not the information that this document
accurately reflects downstream migration of juvenile chinook
sal non?

MR, M TCHELL: | do not have data in this exhibit. |
do have data with me that provides strong indication that
these are -- this does represent juvenile enigration

MR. CUNNI NGHAM M. Brown, we nmay want to cone back to

that. To the extent there is additional information that
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has not been provided, it nmay be appropriate to provide it
to all parties for the next round of hearings.

H O BROM: Do you w sh that marked?

MR. CUNNI NGHAM | amnot sure he has it ready to
produce it today. | do suggest that in the past you have
encour aged ot hers when this kind of informati on nay be
rel evant to produce such raw data, additional information,
for others to exanine in preparation for rebuttal or to
better understand the testinony presented.

H O BROMN: Mark it, Esther.

MR. CUNNI NGHAM | would like to move on right now.

M. Mtchell, to the extent you were using information
fromthe Hal | wood- Cordua fish screen to exanine outnigrating
or just migrating juvenile chinook sal nbn you provided in
this graphic format, were any corrections to your data made
and, again a technical nature of corrections, to reflect
whet her or not the diversion itself was operating during
these tinme periods?

MR. M TCHELL: W were careful to select those years
when the trap was operating during the period that is shown
by the bars in Slide 8.

MR. CUNNI NGHAM | am sorry, that didn't answer ny
guestion. M question was, was any water being diverted
during those periods?

MR M TCHELL: Yes, in all cases when the fish screen
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was operating there was a diversion.

MR. CUNNI NGHAM Do you have any information to
i ndi cate what velocities of water were passing through the
screen during any one of these diversion events?

MR. M TCHELL: No.

MR. CUNNI NGHAM Isn't it your understanding that the
ability of a fish screen to collect or not collect fishis
of tenti nes dependent on water velocity through the screen?

MR. M TCHELL: Anobng other things.

MR. CUNNI NGHAM It is also dependent on flow through
the screen?

MR. M TCHELL: Yes.

MR. CUNNI NGHAM  Were any attenpts nmde to establish
what the flow, actual flow, through the screen was in any
one of these events?

MR. M TCHELL: Not by Jones & Stokes.

MR. CUNNI NGHAM  Moving on, M. Mtchell, on Page 9 of
your overheads, once again in reference this is new
i nfornmation regardi ng Yuba R ver sal nobnids. You have a
di scussion for steel head rai nbow trout. You nmake a
statenment of high population densities, and | believe
several questions have been asked about this.

What is your understanding of a high popul ation density?

MR. M TCHELL: Well, this characterization is primarily

based on nmy experience observing wild steel head popul ation
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both in the Central Valley and the northwestern streans in
California. By conparison with Yuba Ri ver popul ation
densities are conparable to other healthy steel head

popul ations, and so | characterize those as hi gh popul ati on
densities.

MR. CUNNI NGHAM  Were any attenpts nmde to actually
count steel head popul ations in the Lower Yuba River during
your study periods?

MR. M TCHELL: We did do sone counts on index reaches.
| believe it is in the Exhibit 20 being presented, but other
than that there have been no efforts to count steel head
j uveni | es.

MR. CUNNI NGHAM  So hi gh popul ation densities is based
upon your visual observation?

MR. M TCHELL: That's correct.

MR, CUNNI NGHAM  These vi sual observations were nade
how?

MR. M TCHELL: By direct observation during the year
1991 through '98. In 1999 sonme additional work was done
wi th el ectrofishing which added data for those surveys and
i ncluded as part of this record.

MR. CUNNI NGHAM Is it your understanding that visua
observation is the accepted standard for popul ation density
estimations in California, as a biologist?

MR. M TCHELL: When you say "accepted,” | know that it
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has been used on certain streans to estinate tota
popul ations in California, as one of the nethods.

MR. CUNNI NGHAM  To your know edge, has it ever been
used as the sole nmethod to estinate popul ation densities in
California?

MR. M TCHELL: No, not as the sole nethod.

MR. CUNNI NGHAM  To your know edge, is it the nost
accurate way to identify popul ation densities of steel head
in California?

MR. M TCHELL: That would require an assessnment of a
particular stream Certain streans are nore anenable to
di rect observation because of physical conditions, water
clarity. Therefore, it would be hard for ne to nmake a
generalization for that.

MR. CUNNI NGHAM  You didn't do anything el se other than
this visual observation and the studies that were done in
1999, right?

MR. M TCHELL: W also collected young trout as part of
our seining in 1992,

MR. CUNNI NGHAM | think your 1992 testinony was
actually in Exhibit 20; is that right?

MR. M TCHELL: That's correct.

MR. CUNNI NGHAM If | recall, didn't you conclude in
Exhibit 20 on Page 22 -- | will read it to you in your

sunmary.
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In contrast, steel head trout abundance

i ncreased during the nonitoring period as
juvenil es began to grow and occupy the
sanpling sites used for nonitoring. The
general increase in steel head abundance
observed in river paralleled the increasing
proportion of juvenile steel head trapped at
t he Hal | wood- Cordua fish screen, suggesting
passi ve or active downstream m gration of
young steel head during the early rearing
peri od. (Readi ng.)

Is that an accurate statement of what you said in
sumary?

MR M TCHELL: Yes.

MR. CUNNI NGHAM  How from that can | concl ude that
there were any kind of popul ation density studies done at
all? It suggests that you | ooked at steel head juvenile
mgration. |If I recall, it talks about that in other
pl aces. How can | arrive at any nunerical estinations of
popul ati on density estinmations fromthat, M. Mtchell?

MR M TCHELL: | believe that we al so counted steel head
within transects under water observations in that sane
report.

MR. CUNNI NGHAM  Are you tal ki ng about the snorke

surveys you conducted in 1992, M. Mtchell?
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MR. M TCHELL: Excuse ne, M. Cunni ngham

MR. CUNNI NGHAM  That is fine. M. Mtchell, | wll
call your attention to Page 12 in Exhibit 20, which I
believe is hal fway down the page. Starts off "Steel head
trout,” if that will help you.

M. Brown, if | night repeat ny question. M/ question
has to go to where in this exhibit I can find information
that allows nme to conclude there is high popul ation
densities, where there are quantity sanpling information,
pi eces of information, within this testinony.

MR. M TCHELL: | do have a page nunber for quantity of
i nformati on on steel head. That is presented in nunber of
fish in Figure 6, nunber of juvenile steel head trout al ong
100-foot transects at four nonitoring sites in the Yuba
Ri ver, nunber of fish per hundred feet in one site, which
was identified as the Daguerre site. Nunbers ranged from
zero in early parts of the season all the way up to 200
fish, 200 steel head, per 100 feet of transect.

The bottom graph shows a nunber of fish per haul
These are seine hauls that involved netting fishing with a
beach seine, showi ng the nunmbers of a fish per seine haul
Seining is relatively inefficient, and, therefore, you
woul dn't expect to see the sane nunbers. 1In general, we saw
the sane patterns using both nethods.

W don't have a specific statement that characterizes
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t hese as hi gh popul ation densities.

MR. CUNNI NGHAM M. Mtchell, don't you instead
actually say in your -- on Page 20 where you are talking
about abundance, | think on Page 21, where you are talking
about abundance, all that information suggests to you the
possi bility that your sanpled popul ati on may be migrating
somepl ace where it is no | onger sanpled?

MR. M TCHELL: That was evident fromthe data, at |east
sonme of the fish were collected in Hallwod-Cordua Canal
This report did not specifically address the popul ation
abundance.

MR. CUNNI NGHAM  Thank you, M. Mtchell.

M. Mtchell, on Page 11 of your overheads, just a rea
qui ck question, you have reference to an angling survey.

Can you tell what year or years are included in that
angling survey?

MR. M TCHELL: The angling survey was conducted in
Sept enber -- August, Septenber 1999.

MR. CUNNI NGHAM By whonf

MR. M TCHELL: By Jeffrey Kozl owski who is a U C Davis
graduate student and a Jones & Stokes bi ol ogi st.

MR. CUNNI NGHAM  Are you familiar with the met hodol ogy
M. Kozl owski used to collect his angling survey data?

MR MTCHELL: Only to the extent it was a hook and

line sanpling effort.
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MR. CUNNI NGHAM |Is any of that infornation provided to
your testinmony to these proceedi ngs?

MR. M TCHELL: W generally describe those efforts.

But there are no specific detailed description of the
nmet hodol ogies in this report.

MR. CUNNINGHAM | think in Exhibit 19 it only refers
to a hook and line angling survey. |Is that a relatively
accurate statenent?

MR. MTCHELL: That is relatively accurate.

MR. CUNNI NGHAM  Finally, M. Mtchell, for the tine, |
want to | ook at your conclusions. Your conclusions, and
this is again on your overhead, Page 12. Let's start with
an easy one. Right at the top, bullet point, top point,
| arge viable, self-sustaining popul ati on of chinook sal non.

Fall- or spring-run, M. Mtchell? Wen you say
chi nook salmon, is that fall-run or sprung-run?

MR. M TCHELL: Because we can't -- these are based on
chi nook sal mon, both adults and juveniles. As | said, we
cannot di stingui sh between spring- and fall-run on the
spawni ng grounds or rearing areas.

MR. CUNNI NGHAM Are you prepared to testify today that
t he managenent practices for spring-run and fall-run are
i dentical ?

MR MTCHELL: |[|'msorry, don't understand the

guesti on.
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MR. CUNNI NGHAM Are you prepared to testify today as
an expert biologist, a fisheries biologist, that the
under st ood nmanagenment practices for spring-run chinook

sal mon and fall-run chinook sal nbn are identical?

MR LILLY: | object. The term "managenent," perhaps
this is unclear as to by whomhe is referring to.

H O BROMN: | concur. Can you clear that up a little
bit for nme?

MR CUNNI NGHAM  Yes, M. Brown.

M. Mtchell, are you prepared to testify today as an

expert biologist that the spawing time for spring-run’
chi nook sal mon and full-run chinook salnmon is identical?

MR MTCHELL: No. | wouldn't say identical.

MR. CUNNI NGHAM Are you prepared to testify today that

the tine spent in river by juvenile phases of spring-run’ and

fall-run chinook sal non are identical?

MR M TCHELL: We don't know that.

MR, CUNNINGHAM Isn't it, in fact, true, that
spring-run salnmon, juveniles, often tines spend al nost a
year or nore than a year in the river before outnigration?

MR MTCHELL: |In some rivers in the Central Valley
t hat has been deterni ned.

MR. CUNNI NGHAM Did you neke any effort to determ ne
that in the Yuba River?

MR M TCHELL: W would if we could tell them apart

CAPI TOL REPORTERS (916) 923-5447
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fromfall-run.

MR. CUNNI NGHAM  Your recommendati on | unps chi nook
sal non together. As | understand it, they are not
bi ol ogi cal |y di stinct popul ati ons of chi nook sal mon; isn't
that true?

MR M TCHELL: Well, there | would disagree. |n Yuba
Ri ver we have a condition very simlar to the Feather where
fall and spring-run overlap in spawning and in al
probability interbreed. Therefore, what has been found in
the Feather River is that that interbreeding has led to an
essentially hybrid run

My opinion is that the conditions in the Yuba River are
al so the same as the Feather where those popul ati ons overl ap
to an extent, that interbreeding is very likely and
substantial hybridization is very likely. Therefore, the
di stinction, even genetically, between spring and fall is a
guestion on the Yuba.

MR. CUNNI NGHAM M. Mtchell, have you done any
studies to verify this hypothesis?

MR. M TCHELL: Not personally.

MR. CUNNI NGHAM Have you done any genetic studies to
identify and verify this hypothesis?

MR MTCHELL: As | said, I'"'mrelying on other
st udi es.

MR. CUNNI NGHAM  Have you done any studies? Answer yes
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or no, please.

MR. M TCHELL: No.

MR. CUNNI NGHAM  Have you done any instream studi es on
the Yuba River which tried to establish whether or not there
are distinct spring-run versus fall-run chinook sal non
popul ati ons?

MR. M TCHELL: No specific studies.

MR. CUNNI NGHAM M. Mtchell, you al so say that these
are vi able, self-sustaining popul ations. How do you define
vi abl e?

MR. M TCHELL: Viable, definitions would be
sel f-sustai ning, productive, sufficiently abundantly to
wi t hst and adverse conditions such as droughts, ocean
conditions, harvest rates, high harvest rates.

MR. CUNNI NGHAM  Are you prepared to testify today that
spring-run chinook salnon in the Yuba River, Lower Yuba
Ri ver, are a viable popul ation?

MR. M TCHELL: No.

MR. CUNNI NGHAM M. Mtchell, are you prepared to
testify today that the steelhead run is -- let ne back up

Did you do any quantitative studies to establish the
total nunber steel head in the Lower Yuba River?

MR. M TCHELL: You'll have to define quantitative
st udi es.

MR. CUNNI NGHAM Did you count then?
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MR MTCHELL: | -- we have counted steel head, yes, in
t he past along transects and as part of our seining
sanpl i ng.

MR. CUNNI NGHAM M. Mtchell, you say |arge
popul ations. | amreading right fromyour concl usions,
| arge, viable, self-sustaining popul ations of chinook sal non
and st eel head.

When you say the word "large," what facts are avail abl e
in your testinony, either in Exhibit 19 or anywhere else in
the witten testinony, are there facts that | can use to
establish there is |large steel head population in the Lower
Yuba River?

MR. M TCHELL: Large | think has to be viewed in the
context of historical conditions. The reach bel ow
Engl ebright Dam prior to New Bullards Bar did not provide
good habitat conditions for steel head, the fact that those
conditions were inproved and steel head were able to increase
to what | believe are significant nunbers, and evi dence we
have observed in recent years that that has led to
significant natural reproduction in many years, sustained
years. That leads ne to believe that this population is, in
fact, viable and sel f-sustaining.

MR, CUNNI NGHAM  What

nformati on do you have about
preproj ect Lower Yuba River steel head popul ati ons?

MR. M TCHELL: W have an estimate that was made by the
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Department of Fish and Gane prior to New Bull ards Bar
Reservoir.

MR. CUNNI NGHAM  What year was that study nade for
that estimate made?

MR. M TCHELL: That was Woster and Wckwre, | wll
have to -- that information, as | recall, is cited in our
previous testinony during the 1992 heari ngs.

MR. CUNNI NGHAM  You can't find it now, can you?

MR MTCHELL: | don't -- give nme a monent. W m ght
have included that in this section.

H O BROWN. Esther, do you want a few m nute break?

THE COURT REPORTER | wouldn't object to it.

H O BROM: While you are | ooking, we are going to
take a three-mnute break.

(Break taken.)

H O BROM: Back on the record

M . Cunni ngham proceed.

MR. CUNNI NGHAM M. Mtchell, can you tell me where in

your testinony a specific nunber of steel head in Lower Yuba
Ri ver have been identified?

MR. M TCHELL: Yes. On Page 3-9 of Exhibit YCWA-19
under dam construction period, the last sentence for the
first paragraph says:

Al t hough annual estinmates of steel head runs

are not available, CDFG estimated that only
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200 steel head spawned in the Lower Yuba River
annual |y before the conpletion of New
Bul ards Bar in 1969. (Readi ng.)

Unfortunately, we left off a citation. | do not know
the date. The authors were Whoster and W ckwyre.

MR. CUNNI NGHAM Can you tell nme where in your
testinmony it shows where the present run of steel head in the
Yuba River is in nunerical nunbers?

MR MTCHELL: As | stated in ny testinony, we do not
have [ ong-termrecords of steel head abundance. The
Department of Fish and Gane did estimates of run size in
1975. That information is presented on 3-12, top of the
page. This is Exhibit YCWA-19. Says:

Based on angling data, Departnent of Fish and
Gane estimated a run of 2000 steel head in the
Lower Yuba River in 1975. (Readi ng.)

MR. CUNNI NGHAM I n all the studies and surveys you
participated in since 1992, have you done any additiona
nunerical sanpling to establish the actual numerical nunber
of steelhead in the Lower Yuba River?

MR. M TCHELL: Not a total population estinate, no.

MR. CUNNI NGHAM  How di d you conclude in your testinmony
that there was a | arge popul ation of steelhead in the Lower
Yuba River?

MR. M TCHELL: That was based on recent years
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observations of frequent occurrences of adult steel head
during snorkeling surveys in the Yuba River.

MR. CUNNI NGHAM Let ne understand the snorkeling
surveys. These were done prior to 1992 and incorporated in
your Exhibit 20; is that correct?

MR. M TCHELL: Snorkeling surveys were begun in 1990
and have continued through the present.

MR. CUNNI NGHAM Can you explain to me in as few as
possi bl e words how you can identify, count and correctly
estimate steel head froma snorkeling survey?

MR, M TCHELL: As | said, we do not estimate the entire
popul ati on. The conclusi on we nade was based on the |arge
nunbers of adult steel head that we see when we do snorkeling
survey. The nunbers have been, in a single day, have been
on the order of hundreds. And, therefore, since we do not
-- we only see a fraction of the population while
snorkeling. That leads us to believe that we have a | arge
popul ation, probably in the 1- to 2000 range, if not
hi gher.

MR. CUNNI NGHAM  Are the ranges nade when you are
snorkeling during these tine events what you woul d consi der
representative ranges of the entire steel head habitat within
the Lower Yuba River?

MR. M TCHELL: Not the entire reach. These have been

limted to a good portion, in some cases over 60 percent of

CAPI TOL REPORTERS (916) 923-5447 938



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the accessible areas that steel head have to them

MR. CUNNI NGHAM Isn't it safe to say today, if you can
answer yes or no, please, that you cannot accurately
conclude that there is a | arge population of steelhead in
the Lower Yuba River?

MR. M TCHELL: Yes, | think we can say that.

MR. CUNNI NGHAM Let ne understand this. You have done
snorkel i ng surveys, but not on all rivers and reaches. You
have a 1975 estimate of 2000. You have sonme visua
estimates, and you have sonme steel head juvenile research
done in 1999. That allows you to conclude there is a large
popul ati on of steelhead in the Lower Yuba River?

MR. M TCHELL: Those data, as well as seeing relatively
| arge nunbers or densities of adult steelhead within the
river and extrapol ating that over the entire river, we
bel i eve that those popul ations are |arge and sustai ned.

MR. CUNNI NGHAM | amsorry, M. Mtchell, if | don't
know t hat place | am |l ooking for steelhead is both
representative -- let me say not both, but is representative
of all of the systemand isn't an extrapolation from ny
singl e point observation, not a good idea?

MR LILLY: Wait. | object. Msstates prior
testimony. He said 60 percent, not single point.

H O BROMW. Let ne recognize you, M. Lilly.

MR, LILLY: Excuse ne.
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H O BROMN: Pl ease go ahead, M. Lilly.

MR, LILLY: | object that M. Cunningham s question
m sstates M. Mtchell's prior testinony, when M.
Cunni nghamrefers to a single point observation and M.
Mtchell had actually said 60 percent of the accessible
steel head habitat. That is a very different
characterization.

H O BROMW:. If you could clear that up

MR. CUNNI NGHAM My question was a hypot heti cal

M. Mtchell, if | go into one point on the Lower Yuba

River and | see a |arge popul ation, nmy own persona
observation of steelhead in the hundreds, is it safe to
extrapol ate?
MR. M TCHELL: Could you pl ease define "one point."
MR. CUNNI NGHAM | have gone in and done one snorke

run as you define your snorkel runs by your own staff. |

have done one snorkeling run on one day at one place. And

see hundreds of steel head.

Is it safe to extrapolate fromthat data al one a
conclusion that there are large popul ations within the
entire Lower Yuba River?

H O BROMN: \Wen you see your counselor rising

give himthe floor.

MR. LILLY: | object again. It is okay for himto ask

a hypothetical. But when he says at one place and is
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characterizing M. Mtchell's observations, it misstates M.
Mtchell's prior testinony.

MR, CUNNINGHAM M. Brown, | did not tal k about M.
Mtchell's observations. | tal ked about his nethodol ogy,
hi s snorkel methodol ogy in which he got a --

H O BROMN: Restate your hypothetical again and | eave
M. Mtchell out of it.

MR. CUNNI NGHAM My question is a hypothetical, and it
assunes | will be using his style of snorkel survey. If |
do such a style of snorkel survey at one point on one day of
one year on the Lower Yuba River is it safe to concl ude
there is a large popul ation of steel head in the Lower Yuba
Ri ver.

MR MTCHELL: I'msorry, | still need a definition of
what you mean by one point.

MR. CUNNINGHAM | didn't even use a point. | am doing
one of your snorkel runs at one position at one bar at one
site. M. Mtchell, what don't you understand about point?

MR. M TCHELL: When you say point, to ne that neans
sticking your head in the river at one point and | ooking out
at the river and saying --

MR CUNNINGHAM M. Mtchell, let me start this over
again. You have done snorkeling surveys; is that correct,
on the Lower Yuba River? |s that correct?

MR. M TCHELL: Yes.
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MR. CUNNI NGHAM  How do you conduct a snorkel survey,
pl ease?

MR M TCHELL: W use mask and snorkel and enter the
water, enter the river, at a point and snorkel for severa
nmles and then count the nunber of steel head we see and
record that information.

MR, CUNNI NGHAM  kay, M. Mtchell. | have entered
the river at one point, and follow ng your exact nethodol ogy
on one day on this river, and only one day, | arrive at a
conclusion that | saw hundreds of fish.

Is it safe fromthat one day's observation to concl ude

there is a large popul ation of steel head in the Lower Yuba

Ri ver?
H O BROM: Now | have a question. | heard himsay
snorkeling two miles up the river. |Is that what you nean,

M. Cunni nghan? You enter at one point.

MR. CUNNI NGHAM | am sorry, snorkeling down river. |
am followi ng the sane pattern and practices as M. Mtchell

H O BROM: This includes about a two-nmile run of the
stream then?

MR. M TCHELL: | said several mles. Sixty percent, we
general ly use 60 percent of the river.

MR. FRINK: Can we assune for purposes of the
hypot heti cal M. Cunni ngham coul d recogni ze a steel head?

HO BROMW:. We will assune that.
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MR. CUNNI NGHAM M. Mtchell, can you answer the
question yes or no?

MR. M TCHELL: W thout any previ ous know edge, having

not done any surveys and surveyed the river one day, | would
not make -- | would not cone to that conclusion in a single
day, having no know edge or previous -- having no know edge

or results from previous surveys.

MR. CUNNI NGHAM  How nuch of these kinds of counting
surveys did you do or your staff do on the Lower Yuba River
specifically for steel head?

MR, M TCHELL: | don't have an exact count. W are
doi ng those surveys generally in the winter to early spring,
into the late spring, and nost of our observations are |late
-- early spring to late spring. W have conducted those in
1992 and '93, '94 and then there have been | ess intensive
surveys in the foll ow ng years.

MR, CUNNINGHAM M. Mtchell, when |I conduct such a
survey, a snorkel survey, and you say you did it in January
or February through March and April?

MR. M TCHELL: W have done themin January, February
for nonitoring steel head redds. At the sane tinme we have
done sone snorkeling at that time. Most of our observations
are following high winter flows. That would be early spring
to late spring

MR. CUNNI NGHAM  Are these snorkeling surveys
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specifically only to | ook for steel head?

MR. M TCHELL: No. They are also to evaluate or survey

for young chi nook sal non that have energed.

MR. CUNNI NGHAM  Are these surveys | ooking for only
adult steel head?

MR. M TCHELL: W are al so maki ng observations about
juvenile steel head as well.

MR. CUNNI NGHAM M. Mtchell, are you personally --
can you discern the difference between a 50-m|lineter |ong
chi nook sal mon juvenile and a 50-nillineter |ong steel head
trout juvenile at a five foot distance? You personally,
pl ease.

MR, M TCHELL: That would be difficult.

MR. CUNNI NGHAM  Can you discern that difference from
three-foot distance?

MR, M TCHELL: That would be difficult.

MR. CUNNI NGHAM  Can you discern themfroman -- in
wat er that woul d be deened by all turbid, i.e., visibility
less than three feet?

MR M TCHELL: | think where 50-millineter fish and
smaller, it is very difficult unless you have themdirectly
in front of you. So | would say that under any conditions,
three feet away, that would be difficult.

MR CUNNI NGHAM  So - -

a

H O BROM: | amgoing to ask our counselor to slip ne
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a note, and you can read it. | concur with it.

MR. FRINK: | was wondering if we could encourage you
to nove on. | think it is pretty clear what M. Mtchel
has done. It is beconing increasingly clear, and it is also

pretty clear by now that you don't believe the work he has
done is sufficient to support his concl usions.

There may be differences of opinion on that, but I
wonder if we are not getting unduly repetitious here.

MR. CUNNI NGHAM | appreciate it, and | understand M.
Frink and staff want tinme to do their own cross, and
apol ogi ze.

| did think it was relevant to the extent you were
presented with conclusions based upon nmaterials that we were
having a difficult time finding. This follows ny origina
objection as to this kind of bulk presentation of

testinmony. We are having a hard tine finding where the

actual facts and data are to support such conclusions. It
is relevant for me to explore in cross-exam nation. In
fact, | was encouraged to explore themin cross-exam nation

H O BROAN: You are quite welcone. This is your tine,
M. Cunningham to use it as you see fit. | thought it
m ght be inportant for you to know how the staff is
feeling.

MR. CUNNI NGHAM | appreciate staff concerns. | will

be movi ng on.
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M. Bratovich -- M. Mtchell, | nmust warn you that |
still have a few questions, but I will try to focus on M.
Brat ovi ch so you can cool down.

M. Bratovich, let's go to the big questions first.
Your testinmony in your overheads concl uded substanti al
testinmony about the evaluation of proposed instreamfl ows
usi ng Section 5937 of the California Fish and Gane Code;
isn'"t that right?

MR. BRATOVICH. It included using ny definition of
good condition in accordance with that code.

MR. CUNNI NGHAM It is ny understandi ng that you never
i ntended offering a | egal opinion, but just your persona
opinion as to the inplications of this code section; is that
correct?

MR. BRATOVICH | didn't -- | don't quite foll ow your
question, sir. Didyou say did | offer inplications of the
code?

MR. CUNNI NGHAM It is ny understandi ng by your
references to this section of the code you were not offering
your opinions as those of a legal expert, but strictly as
your personal opinions and understanding --

MR. BRATOVICH: Correct.

MR, CUNNINGHAM  -- of the effects of the code?

| notice that in your testinony on Pages 24 and 25 of

t hese overheads, Exhibit 26 as well, and even 27, | am

CAPI TOL REPORTERS (916) 923-5447 946



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sorry, you mentioned two cases in California courts that
have attenpted to develop a definition of this phrase, "good
condition,"” and | believe you actually spent considerable
time on the Putah Creek Council versus Solano Irrigation
District interpretation

It is nmy understandi ng what Pages 25, 26, 27 and 28 al
reflect?

MR, BRATOVICH 25, 26, 27 and 28 do reflect the
definition that | devel oped of good condition, yes.

MR. CUNNI NGHAM M. Bratovich, is it your testinony
that -- this is a big question here -- that spring-run
chi nook salrmon in the Yuba River are in good condition?

MR. BRATOVICH: No

MR. CUNNI NGHAM Is it your testinmony that steel head
trout in the Yuba River are in good condition?

MR, BRATOVICH: No. And | indicated in witten
testimony that both popul ati ons do not neet sone of the
criteria which | used in ny definition of good condition

MR. CUNNI NGHAM Can you tell nme which criteria you
beli eve are not met in your own definition of good condition
for, and we will take themone at tine, for spring-run
chi nook sal mon, please?

MR. BRATOVICH. | could go through themitemby item
and list there, but if we want to expedite this sonmewhat,

essentially it is either the lack of know edge or the
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determ nation that the run sizes are sufficient to adhere to
some of the criteria and many of the criteria, many of them
refer to population size. By population size | am
specifically referring to adult popul ation size as indicated
by spawni ng stock escapenent estimation and the ability of
those fish to have a sufficient population size to be able
to denonstrate sustained productivity and resiliency in the
face of anthropogenic predations as well as natura
variations in conditions --

MR. CUNNI NGHAM  Probably going to have to spell a word
you just used, for the reporter.

MR. BRATOVI CH: Human caused adverse influence as wel
natural occurring situations such as out-of-basin factors as
wel |, ocean conditions.

MR. CUNNI NGHAM  Then | will ask this question of both
of you. | amsorry, M. Mtchell. | wll ask you this
because | am not sure whether you night have sonething to
say about this. | amlooking at Page 26 on the overhead
projections where it tal ks about population. It tal ks about
a definition for or characterization of a viable,
sel f-sustai ni ng, abundant, productive, diverse popul ation
characterized by the follow ng.

M. Bratovich and M. Mtchell, do you know of any
studi es done to establish whether steel head on the Lower

Yuba River are sufficiently abundant to survive
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envi ronnental variations, such as fluctuations in ocean
conditions or |ocal disturbances?

MR. BRATOVICH. Specifically focused only on that
i ssue, no.

MR. CUNNI NGHAM Do you know whet her any studies were
done to establish whether the same steel head trout is
sufficiently abundant for conpensatory processes that affect
t he popul ati on?

MR. BRATOVICH. W can go through this entire list and
my answer will be the same. The answer is that we use the
best available information. And the best avail able
information, frankly, is Bill Mtchell's work. | am not
aware of any other studies that have been conducted to that
extent. M conclusion renmains the sane. | am not
concl udi ng they are even neeting sone of the criteria of
good condition which | devel oped, sir.

MR, CUNNI NGHAM  Fi ne.

Let nme back up a little and go through sone of the
other information quickly.

M. Bratovich, in preparation of your testinony and
opi nion, were you ever asked to provide a reconmendation for
protection of instreamfishery resources for the Lower Yuba
Ri ver without taking into consideration the total delivery
demands of Yuba County Water Agency's contract denands?

Were you ever asked to look just at the fish and flows only
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for the fish?

MR. BRATOVICH | wasn't asked specifically to do
anything of that nature. | was asked to develop a flow
regime within the context of water availability.

MR. CUNNI NGHAM  So let ne understand this. | think
this is critical. And M. Mtchell and M. Bratovich, both,
I would |ike some understandi ng of this:

Is it my understanding that the constraints of your
opi nions and of your devel oped flows are always within the
wat er that you provided within the water budget for instream
flow uses? |s that a correct statement? M. Bratovich.

MR. BRATOVICH | amnot trying to be obstreperous. |
think there is a conpound question. Wuld you pl ease repeat
it?

MR. CUNNINGHAM Is it a true statement that in
devel opi ng your opinions and your testinmony for this hearing
as to fisheries issues, you were asked to devel op your
opi nions and testinmony with only that water available in the
wat er budget for instream uses; you were never asked to
develop -- let ne stop there, only for instreamuses, only
the water that was avail able for instream uses.

MR. BRATOVICH. My opinions resulting from eval uation
of the proposed flow reconmendati ons are my own. | wasn't
asked to devel op those within any constraints. The

devel opnent of the proposed flow recomendati on was in
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consi deration of water availability, and the water budgets
that have been referred to in our testinony.

MR. CUNNI NGHAM  Water availability was al ways the
water left in the budget after full use by the Agency; is
that correct?

MR. BRATOVICH. | can't speak to that. | defer that
guesti on.

MR, CUNNINGHAM M. Ginnell.

MR, GRINNELL: Can | answer that one?

MR, CUNNI NGHAM  Be ny guest.

MR. GRINNELL: As we explained how water availability
started, | have to explain this was an iterative process.
We first cane up with an analysis of water availability, as
| said, using the results of scenario two.

Remenber, that scenario two al ready has deficiencies.
There are already water being given up in that nodel run by
water users in order to provide for avail able water that
woul d get allocated to the budget, nunber one.

Nurmber two is, once we cane up with an initial budget
of water availability estimates, it was an iterative
process. W ended up, for instance, for critical years, the
avai l abl e water for historic mninumwas essentially 40,000
acre-feet. The biologists said there needs to be nore
wat er .

MR BRATOVICH Was that for the critical ?
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MR. GRINNELL: For critical years. That was the
initial estimate. We had to up that budget in order to
provide additional flows in critical years, inmposing
additional deficiencies. So, this was an iterative process
also for dry years. W did the sane thing.

For wet and above nornal years, as | said, the
protocols were to follow the Draft Decision, essentiallly.
W started out with a scenario that included deficiencies
and then by upping those budgets through an iterative
process additional deficiencies. So it cannot be
characterized as water available after neeting all denmands
because we don't meet all denmands under those resulting
budget s.

MR. CUNNI NGHAM Al of you gentlenen then, in a wet
year does the Agency get full use of all waters for its
present and projected uses under your proposal?

MR, GRINNELL: | believe so.

MR. CUNNI NGHAM | n above nornal year does the water
Agency get full use of water for all of its demands, both
present and projected?

MR, GRINNELL: | believe it does not. For above nornal
year it does not.

MR. CUNNI NGHAM I n every year, in every above nornal
year ?

MR. GRINNELL: Not every, just in a year. | amtrying
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to recollect.
MR. CUNNI NGHAM  As | understand, M. Ginnell, you

bring nme back to the problem as | understand it, you've

never nodel ed the Agency's own fisheries proposals using any

of the scenarios that you deposited; is that true?

MR GRINNELL: That is incorrect. W did npdel, and we

provi ded an extensive anount of information in Exhibit
YCWA- 19.

MR. CUNNI NGHAM  Then, M. Grinnell, you have
previously told me in exam ning your eight scenarios that
you do not have available for nme a simlar graphic
reproduction that reflects the Yuba County Water Agency's
proposal for fisheries and inpacts it may have on its own
ability to provide delivery to its custoners; is that

correct? Yes or no.

MR. GRINNELL: You will have to ask the question again,

pl ease.

MR. CUNNI NGHAM M. Brown, | amhaving trouble with
wi t nesses who seemto be --

H O BROM: M. Frink

MR FRINK: | think | can clarify. | believe the
wi tness said he didn't have exhibits that provided that
information. And | think your question was have they
devel oped that information.

MR. CUNNI NGHAM My problem M. Frink, is the wtness
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referred me to Exhibit 19, which, as | read it, at its nost
generous is a testinmony by biologists, but not by M.
Ginnell. M. Ginnell is nowtelling nme that, yes, there
has sonehow been year-by-year eval uation inpacts upon the
Agency's own availability to deliver water to the custoners
using its own proposed instreamflow rel eases as one of the
possible linmtations, and | can't find that.

H O BROMWN: Response, Counsel or.

MR LILLY: M. Ginnell is doing the best he can under
what is sonewhat hostile questioning. The problemis M.
Cunni nghamis asking two different |lines of questions and is
m xi ng them toget her.

One is any output regarding impacts on consunptive use
deficiencies to the Agency's custoners. And the other is
anal ysis of the hydrol ogical resulting fl ows and
tenperatures in the Lower Yuba River.

| think if he splits it up between those two we may be
able to nmake a | ot of progress here.

H O BROMW. That is a good suggesti on.

Can you do that?

MR. CUNNI NGHAM | will attenmpt it, M. Brown.

| guess ny question goes back to the biologist. Let ne
start over. Let nme take a different tact, M. Brown, to the
bi ol ogi st s.

| amdrawing a blank. Let ne see if | can get junp
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started here.

M. Bratovich, M. Mtchell, as | understand it, your
proposal for instreamflow for protection of fish, to keep
themin good condition as you stated, dealt with a specific
amount of budgeted water; is that correct? Please, yes or
no. |s that correct?

MR. BRATOVI CH: Requires minor explanation.

MR. CUNNI NGHAM Please, | will give you mnor.

MR. BRATOVICH: Yes. By water year type.

MR. CUNNI NGHAM  Fi ne.

H O BROMWN: That was good.

MR. CUNNI NGHAM  Then the question with qualification,
but it requires a definition as to the year types or linmted
to year types.

M. Ginnell, you tell me it is the fact -- it is ny
under standi ng as far as your nodeling, you provided to the
bi ol ogi sts that water budget for instreamflow is that
correct? Your nodeling gave them --

MR. GRINNELL: Yes, the results, yes.

MR. CUNNI NGHAM  Agai n, based upon water year types?

MR, GRINNELL: Correct.

MR. CUNNI NGHAM  Usi ng your nodeling information, you
gave to the biologists for each water year type a fixed
amount of water to, and accept, please, this generality, to

do with what they could for instreamfisheries; is that
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correct?

MR GRINNELL: | would not characterize it, it was not
fixed.

MR. CUNNI NGHAM Did you give them for exanple, in a
wet year 400,000 acre-feet to develop a fishery flow
proposal ?

MR, GRINNELL: No. 337,000 I think was the nunber for
wet and above nornml years.

MR. CUNNINGHAM I n a dry year did you give them
300, 000 to develop a fishery proposal ?

MR. BRATOVICH. No. 168.1.

MR, GRINNELL: Actually, initially it was not that
nunber .

MR. CUNNI NGHAM  For each of the water year classes you
gave to the biologists a nunber to work with; is that
correct?

MR GRINNELL: That's correct.

MR. CUNNI NGHAM  Does that nunber include specifically
any identifiable reductions in Yuba County Water Agency
deliveries for any of the water year classes?

MR. GRI NNELL: Yes.

CUNNI NGHAM Wi ch water year class?
GRINNELL: Specifically critical years.

CUNNI NGHAM  Does it do it for dry years?

5 2 3 3

GRI NNELL:  Yes.
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MR. CUNNI NGHAM Does it do it for bel ow nornmal years?

MR. GRINNELL: The results do inpose a bel ow nor mal
year's defici encies.

MR. CUNNI NGHAM Can you tell nme in any of the data
that | have, any information that | have, the testinony that
| have before nme, where for bel ow nornal water year class |
can di scern how much of a reduction in flows the Yuba County
Wat er Agency is prepared to accept for its own deliveries to
its own custoners as a reduction in its ability in providing
flows for water budget for instreamflows?

MR. GRINNELL: W do not present that information.

MR. CUNNINGHAM Did you do it for critical years?

MR. GRINNELL: We did not present it for critical

MR. CUNNI NGHAM Did you do this for dry years?

MR. GRINNELL: We did not do it -- |1 will save you
time. We didn't do it for any of the water years.

MR. CUNNI NGHAM M. Bratovich, can fish get by with no
wat er ?

MR. BRATOVI CH:  No.

MR. CUNNI NGHAM Do you know enough about farmers to
know i f they can get by with no water?

MR, BRATOVICH: No. | don't know about farners at all,
actual ly.

MR. CUNNI NGHAM M. Mtchell, can fish get by without
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any water?

MR. M TCHELL: No.

MR. CUNNI NGHAM |'m not going to ask you the second
guestion, too easy.

M. Mtchell and M. Bratovich, both or either one of
you, ever been asked to develop a fishery flow, an instream
fishery flow, that would provide both good conditions for
the fish and at the same tine a reduction in the avail able
wat er for diversion by the Yuba County Water Agency?

MR. BRATOVICH: Essentially nmy understanding is that is
exactly what we did.

MR. CUNNI NGHAM  Were either of you ever asked to
provide a flow for a dry year that would maintain the fish
in good condition and put in place any kind of linitation on
the ability of Yuba County Water Agency to divert water to
its custoners?

MR. BRATOVICH. Again, essentially my understanding is
that is exactly what we did.

MR. CUNNI NGHAM Can you tell nme today in your

bi ol ogi cal opinion that the fish and the Agency are equally

sharing the pain of reduced delivery of a dry year? [|I'm
sorry, |I'masking just for M. Bratovich's opinion
M. Brown.

MR. LILLY: | amgoing to object on the grounds of

rel evance. That it is not a relevant question for the | ega
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standards that this Board has to apply in this hearing.

H O BROAN: M. Cunningham

MR. CUNNI NGHAM M. Brown, ny understandi ng that on
the definition of reasonable use other than the California
Constitution and under the California Water Code that
reasonable use is to be qualified to provide other uses as
well, to protect other uses as well. One of the recognized
uses in California constitutional lawis the protection of
public trust resources within instreamflow. | do not
bel i eve they are second-class citizens. | do not believe
they cone second, third, fourth or fifth. And | am
concerned that we are being asked to eval uate the Agency's
proposal as they get no pain. Fish get ever increasing
pain as we go from above nornmal years to critical years.

| do think it is reasonable to ask them whether they
have been asked to eval uate and bal ance biol ogically
i npacts. And let ne go further because, please, this is the
crux question here. | am/looking at Exhibit 19, early on
M. Lilly, you may want to follow along, see if | can find
the specific --

H O BROMW:. Let nme hear what M. Lilly has to say
while you are searching that out. | wll get back to you,
M . Cunni ngham

MR. LILLY: The problemw th the question is when it

starts asking for a conparison of percentage reductions in
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instream fl ows between wet years and dry years or critica
years and percentage reductions in deliveries to farners
bet ween wet years and as critical years. It inplies that
there is sone |egal requirenent that those percentage
reducti ons be equal or conparable.

And the problem | have is that there are different
| egal standards that are applicable here, and obviously
di fferent physical factors involved. A 10-percent reduction
in deliveries to farners means a very different thing than a
10- percent change in instreamflow requirenents for wet
years to dry years.

So the problem | have is to the extent it is trying to
do a sinplistic conparison saying, "Well, if the fish or if
the instreamflows are reduced by 10 percent going froma
wet year to a dry year, then it is not appropriate unless
the consunptive use deliveries are also being reduced by 10
percent, going fromwet year to a dry year. The problem
there is there are different physical considerations and
different | egal standards as well.

There is the good condition | egal standard that is
applicable to the fish. There is not sonme sort of equa
percent age reduction standard between the two different uses
of the water.

H O BROMN: Thank you, M. Lilly.

MR. CUNNI NGHAM | am not conparing those ki nds of
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percentages. In fact, | would suggest |ooking at their own
proposed flows on Pages 14 and 15 of M. Bratovich's
testinmony. What | see is the fishery flows are being
reduced on the order of 63,898 for April through Septenber,
or 105,352 April through Novenmber on critical years.

I do not know nor do we have any information to suggest
that a conparable drop froma wet or above normal year where
I am | ooki ng at 280,000, we are not tal king 10 percent, M.
Brown, 50 percent, a 50-percent reduction in flows. Nowhere
am| told, nor do | have evidence, that Yuba County Water
Agency is going to suggest a 50-percent reduction in
delivery to its custonmers during the same periods of tine
nor have we been provided this evidence. |f we have,
would like to find it.

| amentitled to ask these biologists to the extent
that they have opined that this is good for the fishery,
whet her or not this kind of disproportionate reduction in
flows versus inpacts upon the district is good fisheries
managenent. | raise this question specifically because we
have been chall enged on Page 1-3 of Exhibit 19, in the
bottom of the last full paragraph, that they think it
unr easonabl e for one beneficial use, instreamflows, to be
consi dered without thorough consideration of potential
adverse inpacts to other beneficial uses of Lower Yuba R ver

wat er .
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It is sinply unreasonable and it is not consistent with
state water planning policy. M. Brown, | amnot the only
one who takes slight unbrage with that. | do think that the
resource agenci es have the right to ask these biologists, to
the extent they have made this testinony and these
conclusions, are they telling us that it is reasonable to
reduce fisheries flows by 100 percent if | perceive it from
bottomto the top.

H O BROMW: Ckay. | amanxious to hear my ruling on
this nmyself.

| was going to sustain the objection until M. Lilly
gave an excellent clarification. | think you provided a
good background in the perspective of how the answers shoul d
be perceived. And on that basis | amgoing to overrule the
objection, but that information is in the record, which wll
be hel pful.

And you nay proceed.

MR. CUNNI NGHAM  Thank you, M. Brown.

Staff, | amsorry. | understand everybody is
interested in the tine. | amdoing the best | can

So, for both of the biologists | will try this again.

In your professional opinions, is it reasonable to ask
that the fish take a 50-percent cut in available flows
bet ween nornal, above normal years and critically dry years

w t hout a commensurate reduction of available flows for
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di version to Yuba County Water Agency custoners? M.
Br at ovi ch.

MR. BRATOVI CH.  Your question is still slightly
confusing to ne. It's not a 50-percent cut in available
flows per se. It's a difference in the water available for
our instreamflow recomendations. By definition was
provided to nme that that was the water avail able.

MR. CUNNI NGHAM  But, M. Bratovich, you don't know
that that is the only physical water avail able, do you?

MR. BRATOVICH. No, | amnot a hydrol ogi st.

MR. CUNNI NGHAM M. Bratovich, haven't you gathered
fromthe testinony so far today and from readi ng your own
expert testinony that in critically dry years there is
considerably nore water in the system but only 63,898 will
be provided between April and September to the fisheries
instreamflows; is that correct?

MR BRATOVICH: I'Il defer to M. Ginnell for
hydr ol ogi ¢ anal yses and --

MR. CUNNI NGHAM Interesting question, M. Ginnell?
There is nore water than that in the system isn't there?
The Agency's custoners are getting water, aren't they?

MR. GRINNELL: Yes. They are receiving deliveries in
critical years.

MR. CUNNI NGHAM Can you tell nme what percent reduction

in flowin total anpbunt they are receiving in critically dry
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years?

MR GRINNELL: | don't have all of the details.
Different years, there are deficiencies in critical years.

MR. CUNNI NGHAM Is any of that information on the
record that | can find in any exhibit that | have gotten?

MR GRINNELL: No, it is not.

MR. CUNNI NGHAM I n dry years, the sane question, the
fish appear to be asked to take a reduction in flow from
that associated with wet and above nornal years, a
significant reduction, alnpst a hundred thousand acre-feet
of reduction in volune, for exanple, during the period Apri
to Novenber.

Is there any information that |lets nme see how nmuch the
Agency is going to accept as a reduction in their ability to
divert during that kind of a year?

MR, GRINNELL: That information is not there.

MR. CUNNI NGHAM  Sanme question for bel ow normal years?

MR. GRINNELL: Again, for all years that information is
not there.

H O BROM: M. Frink, do you have a question?

MR FRINK: | think this mght help expedite it.

M . Cunni ngham has asked about the deficiency that
m ght be expected to result frominposition of Yuba County
Wat er Agency's own instreamflow proposal. M. Giinnell

responded that there would be some deficiencies. But it is
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apparent that the exhibits that outline the details of those
deficiencies aren't in the record.

I wonder in order to assist the Board in its eval uation
i f Yuba County Water Agency coul d provide the nodeling
results of the Yuba County \Water Agency proposal to Board
staff and parties early next week and if those results could
i ncl ude water supplied, deficiencies, effects to reservoir
storage and conparabl e informati on that has been provided
for the other proposals.

MR LILLY: M. Brown, we object to this. It is we
understand your clarification in allowing M. Cunni ngham s
guestions. But it is a whole lot different to require the
Agency's hydrol ogi st to generate additional docunents.

We have the basic problemhere that the issue is how
much of this project, which was designed to supply water
users in Yuba County, is going to have to be rededicated to
i nstream fl ow purposes, and we don't believe that there is a
| egal basis for the type of information that M. Frink is
asking for. |In essence, what he wants is to determ ne
whet her or not the percentage reductions, | guess, or make
sone ki nd of conparison between them That | oses
perspective of the whole purpose of this.

This is a reservoir that already has significantly
i ncreased sumer flows and reduced tenperatures in the Lower

Yuba River. W have not seen any evidence in all of the
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days of hearing or any of the witten testinony that this
reservoir has had any significant inpacts on these
fisheries. The issue is how much water and storage capacity
fromthis reservoir is going to be required to be
reall ocated fromwater users in Yuba County to nitigate for
i npacts that were used by other factors, including in-basin
factors like the construction of Englebright and
out-of-basin factors. | think it goes beyond what is
appropriate or legally relevant in this proceeding.

MR. BAIOCCHI: M. Brown.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: M. Brown, considering that Yuba County
Wat er Agency came in with surprise testinony and dunped it
in our |laps and, secondly, | support Dan Frink's
recommendation for themto provide the data. It would only
be reasonabl e.

H. O BROWN: Thank you, M. Baiocchi.

MR. BAI OCCHI: Thank you.

H O BROM: | amnot going to make that request right
Now.

M. Cunni ngham you may proceed.

MR. CUNNI NGHAM  Thank you, M. Brown.

H O BROMW: M. Cunningham how nuch nore tine do you
need?

MR CUNNI NGHAM Ten m nutes, 15 ni nutes.
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Sorry, staff. And | have ny own people handing ne nore
stuff. | will do the best | can, and tell everybody back
there to stop.

Again, ny apologies to all the panel, as well, for the
time. | do appreciate your help in understandi ng some of
your testinony.

M. Bratovich, can | draw your attention to your
over head, Page 22, please. It is called Flow Fluctuation
Criteria. Can | ask you, it is my understanding this is the
Agency's reconmendation for flow fluctuation Iinmtations for
i nstream protection?

MR. BRATOVICH Yes. It is part of them yes.

MR. CUNNINGHAM | amsorry, | didn't nmean to inply it
is one piece of it.

M. Bratovich, do you know -- do you yourself know when
spring-run chi nook sal non would actually be spawning in the
Lower Yuba River?

MR. BRATOVI CH. Expl anation required

MR. CUNNI NGHAM Pl ease. Can you give ne a yes or no
answer first or a why not?

MR. BRATOVICH. | wasn't supposed to. | thought | was
supposed to say | needed to provide an expl anation first.

MR. CUNNI NGHAM M. Bratovich, please.

MR. BRATOVICH. | know what has been presented by the

various parties to this hearing regarding their opinions on
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spring-run’ and spring-run spawning. | know that the

Nati onal Marine Fishery Service testified that in

m d- Sept ember woul d be a good tine to consider initiation of
spring-run spawning. | think that is consistent anong al
parties as well as our own proposed fl ow recomrendati on by
providing 700 cfs at Smartville starting Septenber 15th,

sir. Do | personally knowthat? Have | personally observed
spring-run? | couldn't distinguish between them so that
part was the -- would be the no part.

MR. CUNNI NGHAM  Thank you.

M. Mtchell, have you personally observed spring-run
spawni ng on the Lower Yuba River?

MR. M TCHELL: As M. Bratovich said, there is no
reason --

MR. CUNNI NGHAM  No, no. Personally observed sonet hi ng
that you woul d consider spring-run in the Lower Yuba River

MR. M TCHELL: The answer is | don't know because we
cannot tell the fish, distinguish the fish based on tining
or location of spawning.

MR. CUNNI NGHAM  Your provision, M. Bratovich, of
these flows or at |least your testinmony as to these flows
bei ng provided, the flow fluctuation criteria being provided
starting Septenber 15th, that is the first bullet point on
Page 227

MR. BRATOVI CH.  Yes.
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MR. CUNNINGHAM |Is it based on then an understanding
that that will capture all of the spring-run spawni ng that
takes place on the Lower Yuba River?

MR, BRATOVICH  Yes, sir.

MR, CUNNI NGHAM  And as | understand it, under that
fluctuation criteria the streamfl ow cannot be reduced nore
than 50 percent; is that correct?

MR. BRATOVICH. To |less than 55 percent, it says.

MR. CUNNI NGHAM Less than 55 percent of the naximum
stream flow due to the controlled project rel eases or the
applicable instream fl ow requi rement, whichever is greater.
It depends on what is happening on Septenber 15th.

But, M. Bratovich, on September 16 could the Agency,
pursuant to this proposal, reduce the streamflow by 50
per cent ?

MR. BRATOVICH. | amsorry, | don't understand. M.
Ginnell can answer.

MR. CUNNINGHAM | amsorry, this is a biological
guestion for you. You testified to this, you presented
this. This is a condition that | assune you had sone i nput
into, and it says that after Septenber 15th, for exanple, on
Sept ember 16th the Agency could reduce the streamflow by up
to 55 percent, and there are sone linmtations of the
applicable instream fl ow requirement, whichever is greater,

or the maxi mum stream fl ow due to controlled project
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rel eases.

As | understand that, that is sonewhere on the order of
over 4,000 can cone through the powerhouses or the
applicable instream fl ow requirement, whichever is greater
What actually happens on Septenber 16th under this condition
if the Agency chooses to reduce to the naxi mumof this
condition?

H O BROM: M. Lilly.

MR. LILLY: | amgoing to object. He's nisstated what
it says here. It does not say reduce by 55 percent. It
says reduce to less than 55 percent. | think the question

is --

MR CUNNINGHAM | will restate it.

H O BROM: Wait, wait a mnute

MR LILLY: | think the question might be clear if you
used an exanple with a starting flow and then he asked the
percentage reductions after that. The other thing, we do
have t hese panels here so that the nost qualified to answer
a question can. |If there is a certain question that M.
Grinnell can answer best, it is not appropriate M.
Cunni nghamto restrict that.

H O BROMN: M. Cunningham

MR, CUNNINGHAM M. Brown, to the extent the
bi ol ogi sts had opi ned that these were reasonabl e bi ol ogi ca

conditions to protect the instreamfishery resource, that I
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would Iike to get a biologist's explanation of this

opi nion. That, yes, | understand that how these nunbers nmay
be mani pul ated by a hydrol ogist, but | do think the actua
determ nation that this will keep fish in good condition is
a biol ogi cal determ nation, not hydrol ogi cal

HO BROM: | will allowyou to go ahead and sel ect
the witness that you would |ike to ask the question to. |If
the witness doesn't have the conplete answer, it is all
right to say that and to recommend to M. Cunni ngham that he
coul d seek other clarification or other information froma
fellow witness. The project manager, | suspect, knows a
little bit about nmost of it, but he is not expected to know
everything about all of it.

Wth that spirit in mnd, M. Cunningham you ask your
guestions to who you want to.

MR. CUNNI NGHAM  Thank you. | will actually ask this
of both biologists for expediency.

Gentlemen, and M. Lilly is right, |I misstated this.

It says reduce to less than 55. So actually the maxi num
reduction could be 45 percent.

On Septenber 16th if the Agency has been rel easing a
stream fl ow of 1000 cfs on Septenber 15th can the Agency
reduce that streamflow to 650 cfs on Septenmber 16th? |Is
t hat your understanding of this tern®

MR. BRATOVICH: M nor explanation and partial answer
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pl ease.

MR. CUNNI NGHAM Pl ease.

MR. BRATOVICH. The minor explanation is that, as we've
stated in our testinmony, we started our flow reconmendati ons
based on the '96 Draft Decision. The daily flow fluctuation
criteria, which are not on this slide but which | said are
part of the flow fluctuation criteria, are identical to
those included in the State Board '96 Draft Decision, all
the testinony and all the evidence presented at this hearing
in 1992. In addition, we extended it a nonth earlier into
the season, as you correctly point out, M. Cunningham to
try to protect spring-run’ spawning if it occurs and starting
at that tine. And the other addition is that it was uncl ear
in the Board decision as to whether that was intended to be
a daily maxi nrum and together our panel included a
definition of what nmaxi num stream flow neans. And | think
that is what we were referring to on the five-day running
aver age.

And the partial part is M. Ginnell can explain that
part a little better than I.

MR. CUNNINGHAM | think -- M. Bratovich, | think you

al ready provided ne all | need. | don't think | need to
talk to M. Giinnell. | just have a follow up question for
you.

Yes, this nunber nmay have cone from other sources
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initially, but this nunber was not acconpani ed by the ot her
conditions you currently suggest. To the extent this nunber
surfaced in the State Water Resources Control Board's
proposed deci sion or Draft Decision, it was acconpani ed by

significantly different conditions for flow requirenents in

all other water years, for exanple. It had different
nunerical amunts. It had different nmonthly tining
So, | guess to the extent you now present this

condi tion, excised alnost verbatimfromthat State Water
Resources Control Board Draft Decision, | want to find what
its inpact would be on your proposed flows.

Isn't it true if there was a thousand cfs com ng down
on Septenber 15th, on Septenber 16th the Agency coul d reduce
that flow to 650 cfs? |Is that what that says?

MR. BRATOVICH  Very nminor explanation. No, and the
intent as | believe M. Grinnell could explain but | wll
give it a shot, M. Cunningham is that | believe the intent
is to start that five-day running average five days in
advance of Septenber 15th.

Pl ease correct me if | msspeak, M. Ginnell

MR. GRINNELL: Yes. |In order to have a five-day
runni ng average starting in that time period you woul d have
to use the five days prior to Septenber 15th. So you can
start counting the five-day running average so that you

woul d not have nmore than a 45-percent reduction
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MR. CUNNI NGHAM M. Ginnell, since you want to talk
about this, let me ask you this question. Sorry, you wal ked
into it.

Septenber 10th the flowis 1,500 cfs. Septenber 1i1th
the flowis 1,500 cfs. Septenmber 12th the flowis 1,500 cfs.
Septenber 13th the flowis 1,500 cfs. Septenber 14th the
flowis 1000. The Agency decides to reduce the flow by the
maxi mum al | owed.

Can you do the nmathenatics to tell nme what flow | see
on Septenber 16t h?

MR. GRINNELL: See, that four days at 1,500 --

MR, CUNNI NGHAM  Four at 1,500 and one at a thousand.

MR. GRINNELL: Well, | just explained that it would be
the average of that. The reduction would be -- nmaxi mum
reducti on woul d be 45 percent of the average of those five
days. Four at 1,500 and -- if | could get a calculator |
could do it.

MR. CUNNI NGHAM  Generally, if | just do it in ny head,
| have 7,000 divided by five, about 12 5, about 1, 400?

MR. GRINNELL: Average of 1400.

MR. CUNNI NGHAM  You coul d reduce this flow by 45
percent of that. So all of the flow on the day previous was
a thousand. The next day the fl ow could be reduced by 45
percent of 1400, about 6007?

MR. GRINNELL: There is also a requirenment, the
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i nstream fl ow requirenent.

MR. BRATOVI CH. Wi chever is greater.

MR. CUNNI NGHAM | appreciate whichever is greater. W
woul d never propose to do this outside of your own proposed
instream flow requirenment. You might have a whi chever is
greater.

| guess again, M. Ginnell, this brings me back to the
two biologists on this panel. M question to you is: Do
you consider this possibility of reduction an adequate
protection for spawning sal nonids during this period of
time? WII this or will this not provide adequate
protection for spawning sal noni ds?

MR. BRATOVICH. | believe it will, yes.

MR. CUNNI NGHAM Do you have any idea, M. Bratovich,
how many this kind of percentage of reduction will actually
reduce the total depth of water over a spawning sal monid
redd at this period of tine?

MR. BRATOVICH. Directly, no. But | understand from
M. Mtchell's field observations that there is a rough
rel ati onshi p between change in di scharge and change in
st age.

MR. CUNNI NGHAM Do you know what that is?

MR, BRATOVICH: | understand from M. Mtchell that it
is roughly -- what is it, Bill? It is two inches for every
hundred cfs or so. | amsure that varies on a site-specific
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basi s.

MR. M TCHELL: Yes, it is essentially an average over
that we nmeasured at several sites. There is variation due
to channel configuration

MR. CUNNI NGHAM | appreciate that. Thank you. That
clarification actually asks ne one nore question.

If it is two inches per cfs and we just dropped it by
600, it is dropped a foot, six tines two. |Is a foot
reduction on a salnonid redd a reasonable thing to have
during sal nron spawning tine?

MR. BRATOVICH. M nor explanation required

MR, CUNNI NGHAM Pl ease

MR. BRATOVICH. Two things | would like to bring
forward in response to that. First is, that again we based
on the 1996 Draft Decision this identical criteria with the
exception of nondefinition of maxi numin the Board decision
was referred to as very protective, unquote, by State Board
staff on Page 63 in the staff analysis.

Secondl y, your scenario is extrenely hypothetical. An
to ny knowl edge there has only been one instance that | am
aware of in recent history where flows even approach those
hi gh [ evel s you nmention going into Septenber, and that was
in an effort not to reduce streamflows to protect
spring-run spawning this past year. Your hypothetica

gquestion is problematic for ne, sir.

CAPI TOL REPORTERS (916) 923-5447

d

976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. CUNNI NGHAM | appreciate that, M. Bratovich
I amglad you refer to the staff as somehow bei ng

reasonable in their generation of this same number. But |

wasn't asking staff's opinion; | was asking yours. And | am

concerned about the fact that even if it is a | ow
probability hypothetical, is such a hypothetical, in your
opi nion, going to have a good or bad effect on existing
sal non spawning redd at this time of the year?

MR. BRATOVICH. The additional -- | amsorry, mninor
expl anation required.

H O BROMW. Up to M. Cunni ngham

MR. CUNNI NGHAM  That is fine, sir. | didn't nmean to
gesture. | do need to know. Yes, please.

MR, BRATOVICH:  The additional information that | was
able to review was a submittal by Departnent of Fish and
Gane regardi ng surveys of what was considered to be
spring-run’ this past year and there was depth distribution
associated with that. | don't -- I'msorry, | don't recal
the specific exhibit nunber. It was a two-page neno titled
Spring- Run® Chi nook Sal nbn Spawni ng Surveys 1999, or
sonething to that effect.

| had the opportunity to briefly exam ne that. And
beli eve NWS -- oh, oh, excuse ne. | misspoke. 1In the
Department's recommendation | believe they recomended

something to the effect that it shouldn't be reduced nore

CAPI TOL REPORTERS (916) 923-5447

977



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

than 300 cubic feet per second during the spawni ng season t
protect spawning and incubation. If you use M. Mtchell's
stage discharge rel ationship of approximately two i nches
per 100 cubic feet per second, then the Departnent's own
recommendation for this supplement hearing is reconmendi ng
not to nake a reduction greater than approxi nately six

i nches.

And | believe upon exanination of that spawni ng depth
distribution informati on provided by the Departnent of Fish
and Gane that that would protect virtually all of what was
referred to as spring-run chinook sal non spawning that were
observed this past fall. So when we're talking about a
reduction during the spawni ng season and flows that are
expected to occur going into Septenber 15th and the stage
di scharge relationship, | believe that this would be
protected, sir.

MR. CUNNI NGHAM M. Bratovich, | want to talk to you
very qui ckly about tenperatures. | understand in your
exhi bit, your overhead Page 33, you tal ked about, sonepl ace
in your testinmony, | believe you testified as to the
avail able --

H O BROMW: How rmuch nore tine, M. Cunni nghan?

MR. CUNNI NGHAM  Ten ni nutes, nmaybe | ess, your Honor
I"msorry, ny ten mnutes keep running ten mnutes. A

fisherman's tine. One nore cast as | understand npre than
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one nore cast. Perhaps if | can -- in fact, | skip by that
and nove to sonething else altogether and try to finish up
in less than five mnutes.

H O BROM: Al right.

MR. CUNNI NGHAM  You can hold nme to that. |If you have
to beat me, nmy clients wll understand.

M. Bratovich or M. Mtchell, can you tell ne which
one of you is actually testifying in Exhibit 19 when you
were discussing the tenperature requirenents for juvenile
sal noni ds?

MR. BRATOVICH. Very nminor explanation. W prepared
that as a panel. Dr. Brian and nyself primarily worked on
that section.

MR. CUNNINGHAM Is it ny understanding then that --
let me ask it. Either one of you gentlenmen then, are you
asking this Board to understand that at 66.2 degrees
Fahrenheit, 19 degrees centigrade, is an optinmumtenperature
for chinook sal non, growh of juvenile chinook sal non?

DR. BRIAN: | think you're referring to the information
on Page 3-26 of S YCWA-19.

MR, CUNNI NGHAM  That | am

DR. BRIAN: Wiat you are referring to is a recent study
conducted by U. C. Davis Professor Joe Cech and graduate
student and now Dr. Mri ck.

MR, CUNNI NGHAM | am You nmde a statenent here,
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gentlenmen, | don't care which one of you answers this, that
suggests that Table 4 says preferred tenperatures. Table 4,
Preferred Tenperatures and Critical Thermal Maxinma for

St eel head and Chi nook Sal non, Page 3-26 of your exhibit.

You identify 66.2 degrees Fahrenheit. Are you
suggesting to this Board that 66.2 degrees Fahrenheit is a
reasonabl e tenperature to maintain Yuba River for growh and
protection of juvenile sal nonids?

DR. BRIAN: | amlooking for sonething in the report
that we referred to that | would like to use in partial
response to this answer.

MR. CUNNI NGHAM  Wien you say "in the report," which
report?

DR. BRIAN: This is Drs. Cech and Myrick that is cited
in our Exhibit 19.

MR. CUNNI NGHAM Have you attached a copy of that
report to your exhibits?

DR. BRIAN. Not that | am aware of.

MR. CUNNI NGHAM I nstead, let ne nove this al ong
perhaps. If | were to tell you that on Page 25 of that
report, report being a report by Joseph Cech, Jr., and
Chri stopher Myrick prepared at the University of California
at Davis on August 1999, Page 25. It says:

It is premature to conclude that the optimal

tenmperature for Central Valley steel head
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growm h is 19 degrees centigrade until further
growm h data are collected at tenperatures
just below 17 degrees centigrade and above 19
degrees centi grade. (Readi ng.)

Is that a correct statenment? Does that sound |ike what
it says?

DR. BRIAN: That is what it says. Partial explanation
required.

MR. CUNNI NGHAM  Expl ai n away.

DR. BRIAN: Having in my former life been a university
prof essor and researcher, essentially that, in ny opinion
is typical of researchers. They always want nore
information. |In fact, any scientist or biologist wants nore
i nformation.

MR. CUNNI NGHAM  Let ne ask you then, take a | ook --

MR. LILLY: Excuse nme, he gave hima chance for the
partial explanation. | don't think Dr. Brian is done

H O BROMN: | haven't recognized any of you yet.

MR, LILLY: Excuse ne, | amsorry. It is getting |ate.
| forgot to stand up. | object to M. Cunningham cutting
off Dr. Brian after he said go ahead when Dr. Brian said
further explanation is needed.

MR. CUNNI NGHAM My apol ogi es.

DR. BRAIN. | would just like to add --

H O BROAWN: Wit a minute. M. Lilly, do you have a
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conmment? Now you can stand up

MR LILLY: No further conmment.

H O BROMWN:. M. Cunni ngham

MR. CUNNI NGHAM  Well, | amsorry, | thought the
wi tness had finished testifying. He finished a conplete
sentence and | thought it sounded responsive, and | w shed
to nove on.

H O BROM: Go ahead. You're seven minutes into the
five. So you alnpst used it up

MR. CUNNI NGHAM Can | draw your attention to --
fisherman's tine. Can | draw your attention to Page 25 of
that same study. Do you have it before you? Please have
you exam ne --

DR. BRIAN: My | finish nmy response before we go on?

MR. CUNNI NGHAM | thought | had a response and was
ready to go forward. What | heard was that professors have
a tendency to qualify their statenment and ask for nore
research.

DR BRIAN. | would --

H O BROM: One at a tine. Esther is good, but she is
not that good.

Are you dissatisfied with the response that you gave?
Does it need further clarification?

DR. BRAIN. | need to be able to finishit. It was not

finished. | was interrupted hal fway through
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H O BROM: Proceed.

DR. BRIAN: The nore inportant half of ny response is
what you did not read is the sentence follow ng that, the
sentence on Page 25 which reads:

We can, however, conclude that the observed
maxi mum grow h rates correlate with nean
preferred tenperatures. (Readi ng.)

MR. CUNNI NGHAM  Are you done?

DR. BRI AN:  Yes.

MR. CUNNI NGHAM Let ne call your attention to Page 29,

| ast sentence of the top paragraph where it says:
Care shoul d be taken before applying our
thermal preference results because the
interactive effects of factor |ike predation,
inter and intra specific resource
conpetition, disease and instream hydraulics
may i nfluence tenperature selection in the
Aneri can River. (Readi ng.)
The source of this study.
Is that a true statenent?
DR. BRIAN: It appears that you read that correctly,
yes.
MR. CUNNI NGHAM On Page 33, bottom of the full
paragraph that starts "Food consunption and growth."

Direct your attention to that |ast sentence of that
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par agr aph
It is inmportant to qualify out findings by
stating that these were fish held under
sat urat ed di ssol ved oxygen condi ti ons and
pat hogen-free well water, so sone of the
conmon probl ens associ ated with higher
tenmperatures were controlled for
(Readi ng.)

I's that a correct statenment?

DR. BRI AN: Yes.

MR. CUNNI NGHAM  And in summary at the end of this
exhibit, on a page called Sunmary, Page 38, second
paragraph, third sentence. |Is it true that that statenent
says:

Qur study denonstrated that tenperatures up
to 19 degrees centigrade are not a problem
for these fish provided that food and oxygen
availability are not restricted and di sease
probl ens do not arise. (Readi ng.)

Is that a correct statenent?

DR. BRIAN. Yes, it is.

MR. CUNNI NGHAM  Are you prepared to say today that the
results of this study should be inplenmented on the Yuba
Ri ver by establishing that the optinmal tenperature for

juvenile salnonids is 66 degrees Fahrenheit?
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DR. BRIAN. No. | think it would be premature to cone
to the conclusion that the optimal tenperature for these
juvenile salnmonids is 19 C. As indicated in this research
that was the highest tenperature that they studied.

MR. CUNNI NGHAM  They al so studied it with severe
[imtations on conditions, didn't they? They had maxi mum
oxygen saturation and maxi mum feed; isn't that true?

DR. BRIAN: They had various rations, actually.

MR. CUNNI NGHAM  The 19 degrees centigrade study where
they concluded that it was not necessarily tenperature
dependent al so specifically qualified it by saying that
these fish were fed at the full feed, nmaxinnumfeed; is that
correct?

DR. BRIAN: They did research at 19 degrees C with
mul tiple rations.

MR. CUNNI NGHAM Isn't it true that in this study, if
you read this study, when they did research on dramatically
reduced rations, 25-percent rations, the fish did not grow
well, and, in fact, were identified as under stress and
failing to grow?

DR BRIAN: | amnot famliar with that part of the
docunent .

MR. CUNNI NGHAM  How nuch have you read of this
docurent, sir?

DR. BRAIN: | have read various parts. | have scanned
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this docunent several tines, but | have certainly not
nmenorized it.

MR, CUNNINGHAM M. Brown, | haven't even asked a
qguesti on.

H O BROM: M. Lilly.

MR, LILLY: M. Brown, | suggest, especially
consi dering the hour, probably the easiest thing to do is
mark this report as a copy and then State Board staff can
read it rather than having M. Cunningham and Dr. Brian read
sentence by sentence. | think it would be appropriate to
just have the whole thing narked as an exhibit and
circulated for all parties.

H O BROMWN: Thank you, M. Lilly.

MR, CUNNINGHAM M. Brown, we would be anmenable to
that. It was not provided as a source docunent, but we do
have copies. | believe the Yuba County Water Agency al so
has copi es.

| do think it could be identified either as an exhibit
attached to their materials or as a staff exhibit or, if
necessary, an exhibit for Department of Fish and Gane.

H O BROMN: How close are you to finishing?

MR. CUNNI NGHAM | think this was -- may | have 30
seconds to do sonme conferring, and | think we are done.

(Break taken.)

MR CUNNI NGHAM We are done, M. Brown.
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Gentlenmen, | would like to thank all of you. You have
been very patient, very professional.

MR. BRATOVI CH. Thank you very much.

MR, FRINK: M. Brown.

H O BROMN: Yes, sir.

MR. FRINK: M. Cunninghamreferred to a study and
everybody seenmed to agree it should be marked and introduced
as an exhibit. The next exhibit in order for the Departnent
of Fish and Gane woul d be S-DFG --

H O BROMW: | did not agree to that.

I's that what you wanted, M. Cunni nghan?

MR. CUNNINGHAM Since | think it nay be usable and
useful for staff, we are prepared to go ahead and identify
it as our exhibit. | would apol ogi ze because right now the
only copy | have is one copy and it is marked up. W can
make copi es avail able, | guess, on the 6th.

H O BROMN: Proceed, M. Frink, with your suggestion.

MR FRINK: | would like if you could name the nanme of
t he study, but the exhibit nunber would be S-DFG 36.

MR. CUNNI NGHAM  You want ne to go ahead and nane it
now or we will name it when we submit it?

MR FRINK: Do it now so the record is clear what
everybody has been tal ki ng about.

MR. CUNNI NGHAM  This woul d be sonething called

St eel head and Chi nook Sal nbn Bi oenergetics by Joseph J.
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Cech, Jr., and Christopher Myrick, fromthe University of
California at Davis, and it is dated on this cover August
1999. And we will neke avail able copies, six for the Board
and copies for all the others when we attend next nonth.

H O BROMN: Thank you, M. Cunni ngham

What we are going to do nowis take a three-mnute
break for Esther or until she gets back, but the w tnesses
and staff at the front table can have a 20-second head
start. |If you want.

W will take a short break.

(Break taken.)

--000- - -
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EVENI NG SESSI ON
---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY STAFF

H O BROMW: W are back on the record

If you woul d take your seats, please

MR FRINK: | will try to nake this as quick as | can

M. Robertson, | believe that you stated that there is
a five acre-foot per acre contractual cap that applies in
i nstances in which the duty of water for a particular crop
exceeds five acre-feet per acre; is that right?

MR. ROBERTSON: That's correct.

MR. FRINK: | believe you also stated that one
acre-foot per acre is needed for rice straw deconposition
and waterfow habitat; is that correct?

MR. ROBERTSON. For 90 percent of the rice acreage.

MR FRINK: M. Ginnell, you stated that the duty of
water for rice is 5.7 acre-feet per acre; is that correct?

MR. GRINNELL: The applied water rate is 5.7.

MR. FRINK: |If the contractual cap on water deliveries
is five acre-feet per acre, is that the anpbunt that is used
in your studies for rice?

MR. ROBERTSON. The five acre-feet per acre is a cap
over an entire district. It is not a per crop result. |If

there is a mxture of crops, some crops will use less. It
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is five acre-feet per acre per district.

MR. FRINK:  Thank you.

M. Bratovich, when was the instreamfl ow
recomendati on in Exhibit S-YCWA-19 prepared?

MR. BRATOVICH. Over the past several nonths.

MR. FRINK: Wien was it conpleted? | don't nean the
docunent itself, but your basic proposal, how | ong ago was
t hat conpl et ed?

MR. BRATOVICH. Probably within the -- well, the
refinements to it? It is hard for me to distinguish between
the reporting of it and the devel opnent of it. Prior to the
submittal deadline for this supplement hearing.

MR. FRINK: You testified your first step in devel opi ng
the flow requirenents in your report was to define the
amount of water available for instream flow purposes.
understand that you got your information on the quantity of
wat er available fromM. Ginnell and M. Sun; is that
correct?

MR. BRATOVI CH.  Yes.

MR. FRINK:  Your second step then involved determn ning
the actual flow requirenents using the water budget provided
by M. Ginnell and then you nmade sone adjustnments after
that. |Is that a correct sunmary?

MR. BRATOVICH. Yes. Starting with the Draft Decision

proposed reconmendati on, yes.
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MR. FRINK: Now, in wet and above nornal years your
flow reconmendati ons are very simlar to the flow
requirenents that were identified in the Draft Decision
But you did have a reduction to 1,500 cfs in May and anot her
relatively mnor change; is that correct?

MR. BRATOVI CH. The other change was adding a 700 cfs
at Smartville for an additional nmonth to cover spring-run
spawni ng, yes.

MR. FRINK: | assune the prior reason for flow
reductions in your proposal for below, normal, dry and
critical years is the limts inposed by the water supply
budget that you devel oped or M. Ginnell devel oped; is that
correct?

MR. BRATOVI CH.  Yes.

MR. FRINK: |If you had enough water to nmeet your normal
year, flows in dry and critical years would providing those
fl ows be expected to benefit the fish?

MR. BRATOVI CH. Expl anation required

MR FRINK:  Yes.

MR. BRATOVICH. | don't want to rephrase your question
for you, mischaracterizing it, but I think we are really
asking two questions here. But first |I guess ny first
response would be, no, | wouldn't recomend wet and above
normal flows in dry year conditions for two reasons.

One is for the inplenentability of them and that is what

CAPI TOL REPORTERS (916) 923-5447 991



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you are tal king about as far as water budgets. So that nay
not be directly relevant to your question, however.

The second reason is that it would be a concern
regarding the natural history of the fish and responses to
various climatol ogic/hydrologic reginmes. Just to make it
short, | amtrying to be consistent. | wouldn't want to
necessarily make a wet year out of a dry one and have fish
outmgrating out of the Yuba River in extrenely hot, dry
conditions in the Feather or Sacranento R ver and suffer
nortality.

MR. FRINK: Are the mninumflow proposals or -- excuse
me, are the mnimumflow requirements in your recomendation
anywhere near the uninpaired flows in wet or above nornal
years?

MR, BRATOVI CH: M. Ginnell would better be able to

answer what the uninpaired flows were. | will leave it at
t hat .

MR FRINK: | will nove on. | would ask to -- go
ahead.

MR. BRATOVICH. Didn't mean to interrupt.

MR. FRINK: | believe you and M. Brian both
participated in sone stages in the devel opment of the flow
proposal in the AFRP working paper flows for the Yuba River;
is that correct?

MR. BRATOVI CH.  Yes.
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MR FRINK: |In working with that group di d anybody
express the opinion that the flows stated in the working
paper are too high and m ght be harnful for fish in dry or
critical years?

MR. BRATOVICH. | am not aware of any statements to
that effect. | amnot sure what venues you are speaking of.
MR FRINK: Did you bring that up as a problemin

working with the AFRP group?

MR. BRATOVICH. That the flows were too high? No

MR FRINK: M. Brian, did you bring up that problem or

do you recall if anybody el se did?
DR. BRIAN: |Is your -- can you restate the question?
MR FRINK: | wondered if in working with the AFRP

group if any of the biologists, yourself included, brought
up the potential that the flows identified as being
desirable in the worki ng paper may be too hi gh and,
therefore, harnful to the fish in dry or critical years?

DR. BRIAN: No. Snall explanation

MR FRINK:  Okay.

DR. BRIAN: That being that as | discussed | believe
yesterday, the two efforts on the work for the draft working
paper in this effort was distinctly different in terns of
the anmount of time and effort that went into that
contenpl ati on of such issues.

MR. FRINK: M. Bratovich, you stated earlier that
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right now the popul ati ons of spring-run "~chinook sal nron and
st eel head woul d not nmeet your criteria for being in good
condition. And | believe yesterday you stated that you
bel i eved your proposed fl ow requirenents would hel p bring

t he steel head and spring-run chi nook sal non popul ations into
t he good condition category.

Is that right?

MR, BRATOVICH | don't recall that exact
characterization of ny testinony. Menory is a weird thing.
If I could try nmy shot at characterizing it. | think | said
that fish resources that were in good condition would be
mai nt ai ned i n good condition and that the proposal would
continue to contribute to the recovery of those spring-run
and steel head popul ati ons that have been experienced since
construction of New Bull ards Bar

MR, FRINK: And that answer then |eads nme to ask: Do
you believe that the fl ow recommendati ons in your proposa
are sufficient to result in the steel head and spring-run
chi nook sal mon popul ations recovering to a good condition?

MR. BRATOVICH | think they will contribute and
provi de an opportunity for that. There are nunerous ot her
factors.

MR. FRINK: Do you believe that the m nimum fl ow
proposals in your report are better for the fish than the

currently applicable flow proposals out of the 1965 DFG
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agreenent ?

MR. BRATOVI CH  Yes.
FRINK: Wbuld you agree with that, M. Brian?
BRIAN:  Yes, | would.

FRINK:  Wbuld you agree with that, M. Mtchell?

5 3 3 3

M TCHELL: Yes.

MR. FRINK: M. Bratovich, as a fisheries biologist, if
M. Ginnell advised you that the water were available to
begi n operating to your flow recomendati ons today, would
you reconmend that Yuba County Water Agency operate to those
fl ow reconmendati ons right away?

MR BRATOVICH: As a mininmuminstreamflow
recomendati on, yes.

MR. FRINK: Wuld you agree with that, M. Brian?

DR. BRIAN: Well --

MR, FRINK: As a mininmmflow reconmendati on.

DR. BRIAN: | just need to add something. Froma
fisheries perspective, yes. But Yuba County Water Agency |
know has nunerous contractual arrangenents. They nmay not
legally be allowed to operate those.

MR. FRINK: Excuse ne, | gave a qualification to ny
guestion. | said if M. Ginnell advised you that there is
sufficient water to do it, would you want to go ahead and do
it?

DR. BRIAN: Strictly froma biol ogical perspective,

CAPI TOL REPORTERS (916) 923-5447 995



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

yes.
MR FRINK: M. Mtchell, would you agree with that?
MR. M TCHELL: Yes.
MR FRINK: So | assune all three of you would --
never mind. | will skip that question.

M. Mtchell, you spent a lot of tinme on the Lower Yuba
Ri ver. Have you been at Daguerre Poi nt Dam when the chi nook
sal ron were trying to mgrate upstrean?

MR. M TCHELL: When you say "trying"?

MR. FRINK: Have you been at Daguerre Poi nt Dam when
they were migrating upstreanf

MR. M TCHELL: Yes, | have.

MR. FRINK: Did you notice any of the problens
descri bed by the South Yuba River Citizens League witnesses
who saw sal non exhausting thenselves trying to go upstream
at the face of the danf

MR LILLY: And 1'd just like clarification, if | may,
M. Brown.

H O BROMW:. M. Lilly.

MR LILLY: | think the question can be stated a little
nore generally. | amnot sure M. Mtchell was here during
that testinmony. So it may be hard for himto respond
directly to M. Frink's question.

MR. M TCHELL: That was ny response.

MR. FRINK: W heard sone testinony fromwtnesses for
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the South Yuba R ver Citizens League that saw sal non
attenpting to mgrate upstream and exhausting thensel ves
attenpting to get over the face of the dam

Have you seen any simlar situations?

MR M TCHELL: | don't think I would characterize that
as exhausting thenselves. | have observed fish
unsuccessfully trying to negotiate the crest of the dam

MR. FRINK: Have you seen any of the themdie in an
attenpt to get upstreanf?

MR. M TCHELL: No.

MR FRINK: M. Ginnell, the conclusions on Pages 10
and 11 of the Exhibit 17 stated that the rate of increase of
groundwat er storage in the Yuba south area has ranged from
15.1 thousand acre-feet per year in the dry period to 21.2
t housand acre-feet per year in a wet period. You neant to
be conservative, your report stated that you recomended
that |ong-term groundwater extractions be linted to an
average of 15.1 thousand acre-feet. Does that sound
correct?

Ten and 11 of Exhibit 17.

MR. GRINNELL: W are recomendi ng an assessi ng
opportunity that the 15,000 acre-feet per year be used.

MR. FRINK: Now, by its nature a conjunctive use
programordi narily involves using groundwater in dry years

when the surface supplies are short; is that correct?
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MR, GRINNELL: That's correct.

MR FRINK: It is ny understanding that under your
proposed water year criteria that dry and critical years
occur at about 25, 26 percent of the tine?

MR, GRINNELL: That's correct.

MR FRINK: So if one were to adopt a conjunctive use
program i nvol vi ng groundwat er punping only in dry or
critical years, could one punp an average of approxi mately
60, 000 acre-feet per year fromthe South Yuba area in the
years in which groundwater is used?

MR, GRINNELL: | would not take -- would not
characterize it that way, taking the 15,000 a year and then
just piling it up to certain years because the inpacts and
the response to the basin is nore conplex than that.

MR. FRINK: How nuch was punped out of there severa
years ago at the tine the Yuba County Water Agency, |
believe, relied on groundwater in order to facilitate water
transfers?

MR, GRINNELL: In 1981 | believe it was about 81, 000
acre-feet.

MR, FRINK: Has the basin recovered fromthat |evel?

MR, GRINNELL: Yes, it's above that |evel.

DR. SUN: Excuse ne, can | add a little?

MR. FRINK: Actually, we're limted for tine. That is

all | really wanted to know.
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I's it your understanding that during the drought that
Browns Valley Irrigation District also increased its use of
groundwater in order to make a transfer of water outside of
Yuba County?

MR. GRINNELL: | amnot famliar with the specifics of
t hat .

MR. FRINK: Are you aware that they did engage in
i ncreased groundwat er punpi ng?

MR. GRINNELL: Again, not in detail

MR FRINK: Is there another witness that is avail able
of the Browns Val |l ey groundwater use during the drought?
O, excuse nme, that is infornmed about the Browns Vall ey

wat er use during the drought?

Seeing none, | will nove on.
M. Ginnell, | have some questions about |ong-term
conput er nodeling of reservoir storage and releases. 1In a

series of dry or critical dry years, as | understand New
Bul | ards Bar Reservoir does not refill each year; is that
right?

MR. GRINNELL: That's correct.

MR. FRINK: |f the annual ampunt of water required for
instream flows were increased by some nunber, say, to 50, 000
acre-feet per year, then that could result in decreasing
reservoir storage by an increasing anbunt in each succeeding

year of that dry or critical period; is that correct?
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MR. LILLY: | object that the question is inconplete
and, therefore, anbiguous because it tal ks about increase.
It does not tal k about over what baseline.

H O BROM: Restate it, M. Frink.

MR. FRINK: Assuming that you have a baseline, and
this is purely arbitrary, that you have been naking
rel eases for instreamflows that total 300,000 acre-feet per
year. Now if you were to increase that to 350,000 acre-feet
per year and nmintai ned those increased fl ows over severa
dry and critical years in which the reservoir did not
refill, would that have a magnified affect in the succeeding
years, magnified affect on reservoir storage?

MR. GRINNELL: [Inpacts carry fromyear to year

MR FRINK: It will decrease reservoir storage in each
succeedi ng year by nore than the 50,000 acre-foot increment
that you're adding to instreamflows for each year; is that
correct?

MR. ROBERTSON. That could inmpact storage, but it could
al so cause a deficiency depending on the anount of carryover
storage you need to reserve for a severe dry period.

MR FRINK: But it is likely to have nore of an affect
i n succeeding years than sinply the 50,000 acre-feet
i ncrease?

MR ROBERTSON: Yes.

MR FRINK: |If releases fromthe reservoir for any
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reason were increased by 50,000 acre-feet over the prior

| evel, and that were done for each of several years in a dry
or critical period, it would have an accunul ative effect;
isn't that correct?

MR. GRINNELL: Again, dependi ng upon what happened for
the diversions and al so whether or not the reservoir was
refilled would inmpact that there are continual effects.

MR FRINK: M. Ginnell, M. Mna is going to put a
table up on the overhead. It is out of Yuba County Water
Agency Exhibit 15. The table shows the figures for the
historical and estinmated present |evels of demand for
diversions fromthe Lower Yuba River. | believe it was also
in your overhead slides.

MR. GRI NNELL: Yes.

MR. FRINK: Now the estinmated present |evel of demand
figures shown on the right of the table are all for
estimated denmands w t hin Yuba County \Water Agency service
area; is that correct?

MR, GRINNELL: That's correct.

MR FRINK: Is that also true for historical diversion
nunbers?

MR GRINNELL: Yes, | believe it is.

MR FRINK: | would like to call your attention to the
historical diversion figure for 1987. That is 332,878

acre-feet and conpare that with the historical diversion
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nunmber for 1994, which is 239,905 acre-feet. Now both are
in critical years.

Can you explain the approxi mately over 90,000 acre-foot
difference in diversions for those years?

MR, GRINNELL: Well, | would inmagine they were
di fferent hydrologic years. There is variability,
hydrologic variability, within the year type, numnber one.

Nurmber two, '94 did have some punping. | amnot sure
how t hat specifically would affect the '94 nunber, but that
punpi ng was included in there.

MR. FRINK: The punping for what purpose was included
t here?

MR. GRINNELL: There was a groundwater in |ieu transfer
in'94. | believe about 28,000 acre-feet.

MR. FRINK: The nunber there does include sone water
that was used for transfer outside of Yuba County Water
Agency?

MR, GRINNELL: No. It includes the amount of water
that was punped to supply the in-county demands.

MR. FRINK: Use of groundwater to irrigate the sane
area of the sanme crop in Yuba County has generally been nore
efficient than surface water, hasn't it, because you don't
have conveyance | osses?

MR. GRINNELL: | would agree.

MR FRINK: So, if all of that water -- let ne state
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thi s again.

If all of those demands had been net with surface water
and if you account for conveyance | osses, that nunber for
1987 woul d be even higher; is that correct?

MR. GRINNELL: No. It was '94 that was the punping,
not ' 87.

MR. FRINK: '94 was the punping?

MR GRINNELL: Didn't | say '94?

MR. FRINK: But, nonetheless, they are both critica
years. You have nore than 90,000 acre-foot difference?

MR. GRINNELL: Yeah. There is quite a wide variability
there, and we have not attenpted to try to gauge what al
the drivers of that viability are.

MR. FRINK: Looking at Yuba County Water Agency Exhi bit
13 on Page 8, can you find that? It shows that the anount
of water transferred to DWR for 1987 was 83, 100 acre-feet.
Do you see that nunber?

MR. GRI NNELL: Yes.

MR. FRINK: Do you think it is possible that that
nunber was included in your historical diversion nunbers for
198772

MR. GRINNELL: | do not believe that they were
i ncluded, the transfers were included.

MR. FRINK: You don't believe any out-of-county

transfers are included in any of your historical diversion
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nunber s?

MR. GRINNELL: It's my understanding of the information
that it does not include the out-of-county transfers.

MR. FRINK: In |ooking through Yuba County Water Agency
exhibits I couldn't find a breakdown any place of the
conponents of the historian annual diversions for use of
water in Yuba County. |Is that information in any of the
exhi bits?

MR GRINNELL: No, it is not.

MR FRINK: Is that information avail abl e?

MR. GRINNELL: W got it fromthe Agency.

MR FRINK: Is it broken down on a district-by-district
basis for each year?

MR. GRI NNELL: Yes.

MR. FRINK: Could you provide that information to the
Board and ot her parties?

H O BROM: M. Lilly.

MR LILLY: Again, | ama little concerned about what
seens to be a one-sided discovery attenpt here by staff. |
am not sure -- | guess -- we certainly want to cooperate
with staff and the Board, of course. | amnot sure of the
rel evance here of the historical information on diversions.
When -- all these witnesses have testified. What really is
relevant is the future | evels of demand and net hods that

they used for those, particular problems with new districts
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coming on line and so forth. It is really even nore
difficult to conpare that past diversion information.

H O BROMN:. M. Cee

MR CGEE: Can | respond to that?

The reason M. Frink is asking for it that way and the
reason | would also like to see that information is
obvious. References are nade to historical diversions.
That figure was given. And evidence will go to establish
t hat foundati on.

Now, if they do not provide such information we can
just strike that evidence.

H O BROM: M. Frink

MR FRINK: M. Brown, there have been statenents nade
about the effect of any nunber of proposed instream flow
requi renents on the existing diversions of water within Yuba
County. There are sone nunbers provided in a table on what
t hose historical diversions have been, but they vary wi dely
and apparently w t hout explanation

| think if we can see the actual diversion records on a
district-by-district, year-by-year basis, it wuld go a |ong
way toward resolving any uncertainties as to what the actua
exi sting water demand is.

| agree with M. Lilly. The future water demands are
very relevant, but | think that the present, existing water

demands are al so rel evant.
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H O BROMW:. M. Lilly, will you provide that
information willingly?

MR LILLY: Qbviously, if it is the Board' s request, we
will do so. | assune this is for 1987 through I believe
what ever the | ast year was on this overhead, through 1998.
I's that what you want?

H O BROMWN:  Yes.

MR LILLY: We will do that. O course, we have nade
our caveats as for the fact that it may not be directly
rel evant to future demand or even present |evels of denands,
but we will provide it if that is the Hearing Oficer's
di rection.

H O BROMW:. |Is that the information you are asking
for, M. Frink?

MR LILLY: Excuse ne, M. WIlson just clarified for ne
that we already subnmitted it through 1991 during the 1992
hearings. | assume what you really want then would be the
update for the information that is supplenent to what we
previously provided.

MR FRINK: | believe that is right. At the Hearing

O ficer's request at the last hearing, you did provide the

information from1991. |If you have it all in a single
report on historical diversions, it would be hel pful. If
you don't, we'll find the information from 1991.

H. O BROMWN: Thank you, M. WIson, that was hel pful.
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M. Lilly, thank you

Proceed.

MR FRINK: M. Ginnell, have you or your staff done
any nodeling runs which use instreamflow requirenents
identified in the Draft Decision and which use a | ower
nunmber for diversion denands than was used in Table 107

MR GRINNELL: Lower nunmbers? No, | don't believe we
have.

MR. FRINK: Did your nodel -- | believe you nentioned
earlier that there is some return flow from sone of the
water that is diverted for irrigation fromthe Yuba River
is that correct?

MR. GRINNELL: Yes. Return to where is open to
guestion on that.

MR. FRINK: Do you believe that there is any evidence
that directly or indirectly returns into the Yuba River?

MR GRINNELL: | am not aware of what the return
| ocations are.

MR. FRINK: | see M. Robertson shaking his head.

Does the return flow all go to a different watershed?

MR, ROBERTSON: | don't believe it returns to the Yuba
River. It returns to places other than the Yuba River.

MR FRINK: So it returns -- does it return to the
groundwat er basin, sone of it?

MR. ROBERTSON: A part of it percolates to the
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groundwater. A part of it enters creeks and returns to the
Feat her.

MR. FRINK: Thank you

M. Ginnell, you testified that the HEC nodel does not
i ncl ude provision for water needed to nmeet the FERC fl ows,
that that was an extrenely conplicated matter. But that you
added in an adjustment for the water needed to neet the FERC
flows; is that correct?

MR, GRINNELL: We don't add it into the nodel. W
process it and account for it separately.

MR. FRINK: The infornmation -- in doing the nodel runs
that Dr. Arora did, you worked pretty closely with himin
devel opi ng his understanding of the nodel; is that correct?

MR, GRINNELL: That's correct.

MR. FRINK: Do you know if he did any accounting for
the FERC required flows?

MR, GRINNELL: | do not.

DR. SUN. The FERC accounting was not a subject of
di scussi on.

MR. FRINK: So the results presented in the exhibit
that Dr. Arora discussed are sinply the nodeled results
wi t hout any adjustnment for FERC fl ows?

MR. GRI NNELL: Yes.

MR. FRINK: Now, FERC adopted sone increased flow

requirenents in the early 1990s applicable to the Narrows 1
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Power house; is that correct?

MR, GRINNELL: That's correct.

MR. FRINK: | n accounting for the water deficiencies
that could result fromadoption of the flows in the 1996
Draft Decision, did you assunme that the FERC requirenents
were being net or not?

MR. GRINNELL: We do not add the FERC flow requirenents
to the deficiencies that were resulted. That is why we show
t hem separately.

MR. FRINK: At Engl ebright for several nonths of many
years the flow requirenents under the 1996 Draft Decision
woul d be the same as are required under the FERC order for
Narrows 1; is that correct?

MR, GRINNELL: | have to | ook at the schedules, but I
believe the flows are sonewhat sinilar

MR. FRINK: So the flows that actually have to be in
the river right now in conmpliance with the FERC requirenents
are going to be sonmewhat higher than the flows that were
nodel ed under the 1965 Departnment of Fish and Gane
agreement; is that correct?

DR SUN. May | add a little bit?

MR. FRINK: Sure.

DR. SUN. The FERC fl ow accounting, the reason why they
are conplicated, because it was a daily accounting process,

and it was accounting at the top, flow on top of the
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di version and the instreamflow requirenments. And so it
al so depends on the current reservoir storage at Engl ebright
and at New Bul |l ards Bar, whether or not they nade the

criteria specified in the FERC |icense, and detern ned

whet her or not this flow will be required.
MR FRINK Is it correct that in sonme instances the
FERC requirements will require nore water to be released for

instreamflows than are provided under the 1965 Depart nent
of Fish and Gane agreenent?

DR SUN Yes, it will have to.

MR FRINK: | believe that is all ny questions.

Thanks very much for your short answers. | greatly
appreciate it.

M5. LON Thank you. | wll try to get through ny
guestions as quickly as possible here. This first question
is for the panel in general. Anybody can answer this
guesti on.

Did YCWA do any analysis of the inpacts of your flow
recommendati on on the flooding of waterfow habitat in Yuba
County?

MR, GRINNELL: | don't believe so.

M5. LON Was that considered a significant issue to
anal yze?

MR. GRINNELL: W -- for the nobdeling we don't break

out inpacts to deficiencies for waterfow habitat versus
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other diversions. It is just the inpact on the diversion
schedul es so we don't discern that one specifically.

M5. LON So that wasn't considered an i nportant issue
to anal yze separately, as a separate inpact?

MR. GRINNELL: W don't have -- the way that we set up
the nodel we don't have the capability to do that. So, no,
we did not do it.

M5. LON Thank you

This question is, again, for M. Mtchell. | just have
a coupl e questions on this, Exhibit 24, your handout.

I have a question on the relationship of timng of
juvenile chinook sal non sal vaged at the Hal |l wood- Cordua fish
screen, Page 8 of your Exhibit 24. You indicated in your
testimony a little while ago | think that basically the
bars around each square point indicate the time that the
trap was in operation; is that correct?

MR. M TCHELL: Actually, that is not quite correct.
The | ower nost bar represents the date when 10 percent of
the fish were sal vaged. The upper point represents the
dat e when 90 percent of the fish were salvaged during the
time the facility was in operation.

M5. LON So you could say that the trap was operated
sonmewhat before and after the time period indicated between
the 10 and 90 percent catch?

MR M TCHELL: That's correct.
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M5. LON So we can conclude fromthis that the trap
was not operated over a consistent tine period every year
is that correct?

MR. M TCHELL: That's correct. The tine period when
they start and end varies and duration of the period varies.

M5. LON And could we say that in general it appears
to ne that the trap -- the period that the trap was in
operation was in general later in high flow years than in

| ower flow years? Could we in general conclude that from

this graph?
MR, M TCHELL: | examined that, and that is not
necessarily true. 1n 1980 or -- in 1980, for exanple, the

date when the trap was first installed was sonetine in |late
April. And so there was a period of operation when no fish
were collected at all until, | believe, early to m d May.

M5. LOW O less -- you could say fromthis graph |ess
than 10 percent, at |east?

MR MTCHELL: Right. So there is quite a |ong
duration there before they caught 10 percent of the fish

M5. LON But in general it looks to ne in the genera
positions of these bars on this graph that in general the
trappi ng periods was later in the high flow years than in
the low flow years; is that correct?

MR. M TCHELL: This represents the nunber of fish that

were caught. So you'd have to go back to the actual tines
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when the trap -- or the fish screen was installed. | have
done that and in some years we do see a later timng and
other years it is earlier. 1n general if you |ook across
the dates for all of the years, it's not consistently -- it
is not a consistent pattern that they operate the trap |later
in the year.

As | pointed out, the exanple is 1980.

M5. LON Are those dates provided anywhere in your
witten testinony?

MR. M TCHELL: No, they aren't.

M5. LON They are not? That seens |like a significant
i ssue to make sense out of this kind of a relationship that
we woul d need to know when, what dates the trap was in
operation, otherwise it is very difficult to interpret a
rel ati onship such as this.

It is my understanding that during high flow periods
that the trap is not in operation because the hol ding tank
gets flooded. Fish and Gane can't operate the thing.

Do you have any information simlar to that?

MR. M TCHELL: Well, | have been told by the operator
of the trap, Departnment of Fish and Gane enpl oyee, Dave
Rose, is that during high flow periods they have installed a
trap, but the nunbers of fish are so few that in sone cases
they don't operate until flows drop. 1In high flow year they

do -- in high flow years diversions often don't start unti
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later in the year. That is one reason why they may start
later in some years.

M5. LON If they do start later, M. Mtchell, then
your trapping period is later in a high flow year, wouldn't
you expect then that your nedian date of outm gration would
be later? Wuldn't it follow that your nedian date that you
caught your fish outnmigrating would be later if you started
trapping later?

MR. M TCHELL: That was certainly a question | asked
nmysel f, and, in fact, |looked at that. Wen | |ooked at the
years that were shown here, | decided that the best way to
det ermi ne whether or not we were accurately catching, so to
speak, the mgration period was to | ook at the nunbers of
fish that were caught early during the period of sal vage
operations and follow that through

What you see in the years selected for evaluating this
relationship is in those years the trap started early enough
so we pick up the | ow numbers of fish during the early part
of trapping, the general peak and decline. | used that as a
criterion for determ ning whether the trap had actually
detected or had enconpassed the major spring mgration
peri od.

M5. LON That could be true that you would see a peak
there, but it could be that you m ssed a significant portion

of the popul ation before the trap was in operation. |Is that

CAPI TOL REPORTERS (916) 923-5447 1014



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

not correct, if you started later in a particular year?

MR. M TCHELL: That is possible if there was another
node, for exanple, if there was another peak in the
mgration earlier in the season, that certainly would not
have been det ect ed.

M5. LON Are you aware that sone fish may go out of
the systemas smaller fish, as fry, for exanple?

MR. M TCHELL: Yes.

M5. LON So you nmay have missed if you started
sampling at sone point in My, say, you nmay have mnissed a
whol e ot her peak of outmgration

MR. M TCHELL: In fact, none of these enconpassed the
fry mgration node fromwhat we have been able to determ ne
fromgeneral data of fry migration.

M5. LON The traps sanmpling | would think would not be
efficient even for those snmaller fries, would you say that
that is correct?

MR, M TCHELL: | don't know whether the screen is
actually efficient for fry or not.

M5. LON Could you say that this data is unbiased in
its characterization of outmnigration, peak of outmigration
in relationship to spring flows?

MR M TCHELL: Well, first of all, it would be only for
the later outmgration of juveniles, the larger juveniles

that outmigrate during the later spring. It does not
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accurately portray the mgration of fry that occurs
earlier. | believe that it represents a reasonable

i ndication of the timng of mgration based on ny analysis
of the data. But | cannot say that it is totally unbiased
because of other variables, such as the tinmng of trap

operations and possi bly peak nunbers of fish com ng through

before the trap is installed or even after the trap is taken

out .

M5. LON It seens to nme that if you want to nake sone
statements about timng of outmigration you really do have
to run your sanpling gear at a consistent tinme period every
year to be able to say whether your timng is -- whether
you're really getting any information about tim ng.

Woul d you agree with that statenent?

MR. M TCHELL: | agree with that. That would
definitely be an advantage to determining the tine, actua
timng of migration

M5. LON Thank you, M. Mtchell

I will nmove on to M. Giinnell. | would like to ask
you sonme questions or any of the other authors on your
Exhi bit Nunmber 15 where you are | ooking at diversion
requi renents. Just a general question. Since the
construction of New Bull ards Bar Reservoir have there been
changes over on the years in water deliveries to the YCWA

service area?
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MR GRINNELL: Yes, there are.
M5. LON Have water deliveries, say, increased over
the years since the construction of the danf

MR, GRI NNELL: Absolutely.

M5. LON \Were deliveries lower in 1970, say, than they

were in 1999? | amnot asking you data on those specific
years, but would you say that over that tine period?

MR GRINNELL: Absolutely.

M5. LON Thank you.

Anot her thing, M. Ginnell, in your testinony
yesterday | thought | heard you state that YCWA plans sone
tenmporary water transfers until devel opment in Yuba County
is conplete. |s that correct?

MR. GRINNELL: Yes. That they have the capability to
do short-termtransfers and once full devel opment that is
going to be severely limted.

M5. LON Thank you.

Are you aware that the petition for change filed
recently with the State Water Board was nmde under a Water
Code section that applies to permanent water transfers?

MR. GRINNELL: | don't know the specifics of that
change of use application.

M5. LON Thank you.

Again, M. Ginnell, this would be on your Exhibit 16.

This is dealing with your hydrologic nmodeling. | am
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interested in knowi ng sone nore details of how you set

| evel s of reservoir carryover storage in the nodel. |s the
reservoir carryover storage that you use in the nodel
between di fferent water years, is that sonewhat of an
artificial value in the nodel or is that an actual carryover
target that would be used in project operations?

MR. GRINNELL: It's the nethodol ogy that we use, is,
and | don't want to speak for M. WIson specifically, it is
a net hodol ogy that | believe he applies in operation in
gener al

M5. LON It would be sinilar to what, how you actually
operate the reservoir?

MR GRINNELL: Yes.

M5. LON | aminterested on Page 2-7, it states that
cap on a carryover storage requirenment is 600, 000
acre-feet. And that, as | understand it, is nore than half
of the reservoir capacity at New Bullards Bar. | am
wondering if that is a typical carryover storage value in
this type of a nodel ?

MR. GRINNELL: Typical? | don't know that | can
characterize it that way.

M5. LON Wuld you actually operate a reservoir in
that manner, to have that |large a carryover storage?

MR. GRINNELL: Actually, the cap is to nmake sure that

we don't have too nuch carryover storage requirement. For
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instance, the Draft Decision instreamflow requires quite a
bit of carryover storage requirement to make sure under
certain scenarios; so we cut it off so it is not

unr easonabl e.

M5. LON Could you go through very briefly how you
woul d cal cul ate the needed reservoir carryover storage?

MR. GRINNELL: Yes. That is -- actually, the formula
for that is on Page 2-7. Again, it is 50 percent of the
di version requirenent for next year, the instreamfl ow
requirenent and if there are reductions allowed in that for
a dry year, then that would be applied. The system]| oss,
evaporation, and the dead pool just as a starting storage
anmount .

M5. LON So basically in your nodel you did predict
some shortages in that carryover storage term in your
nodel ; is that correct?

MR. GRINNELL: That's correct.

M5. LON So that in and of itself is nothing to worry
about unl ess you get shortages in subsequent years in either
instream flow requirenments for consunptive use needs; is
that correct?

MR. GRINNELL: That's correct. W just use it as an
i ndi cator of risk, so to speak, of not neeting next year's
i nstream fl ow requi renents or denmands.

MR. LON \When you report a shortage, it is not
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necessarily sonething that would cause any kind of harmto
the water supply in the follow ng years; is that right?

MR, GRINNELL: Correct.

DR. SUN: Add a little bit of clarification.

MS. LON Go ahead.

DR. SUN:. The carryover storage is |ike what M.
Grinnell said, is an indicator that we may have a problemt
supply the downstream demand, including instreamflow
demand, in a following year if the follow ng year actually
becomes a very, very dry year, for example, like '77. And
that shortage was starting -- was realized and reflected in
the delivery and instreamflow And if the next year was a
wet year, for exanple, that risk was gone.

MS. LOW | understand.

You did predict, like on Page 7-11, there are sone
instream fl ow shortages predicted in certain years with the
Draft Decision; is that correct?

MR, GRINNELL: That's correct under, | believe it is,
all scenarios for the Draft Decision.

M5. LON Now, in reality, if mninumflows were
ordered, they would have to be nmet at all tinmes; is that
right?

MR. GRINNELL: What we are showi ng here is they
couldn't do it. They wouldn't physically have the water to

nmeet the instream fl ow requirenment.
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MS. LOW But in further iterations of the nodel there
could -- you could have made it possible to nmeet those
instream flow requirenments; is that correct?

MR, GRINNELL: No, not under the demands on the
system

M5. LON But if there was a way of anticipating a -- |
understand that you gave the nodel some hard rules to neet,
and then when you ran your reservoir down to dead pool you
shorted the instreamflow requirenent. But would there be a
way of, in further iterations of the nodel, to anticipate
t hose periods where the reservoir would be drawn down to
dead pool ?

MR. GRINNELL: The only way to do that would be is the
year before to put significant deficiencies on the denands.
If you knew that the next year was going to be very dry, you
woul d take the year before and apply a | ot of deficiencies
so you kept water in the reservoir to try to get through
t hat next vyear.

(Reporter changes paper.)

H O BROMW: There is a problemwe are facing. The
garage closes at seven.

MS5. LON Could we continue this to the week after next?

H O BROM: | amreluctant to bring the panel back
for five nore nminutes of questioning. How about speedi ng up

your questions and see how we are doing here in the next ten
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m nut es.

DR SUN: Excuse nme, for the last question, just one
sent ence

MS. LOW  Yes.

DR SUN: A reduction of the instreamflow diversion at
Daguerre Point Dam has the potential to reduce flow rel ease
fromthe Engl ebright Dam So we save water for later use
but we al so have the instreamflow requirenment bel ow
Engl ebright Dam So sonetimes it is not possible to.

M5. LON This is on your Exhibit 17. You |l ook at the
sustai nabl e yield of groundwater fromthe Yuba south basin.
And | just have a sinple question.

Are you aware of any potential sustainable yield of
groundwat er from basins other than the Yuba south within the
Yuba County service area?

MR. GRINNELL: Maybe -- this is not sustainable yield.
This is net recharge of basically of what we cal cul at ed.

M5. LON Net recharge? | think that you nade an
estimate of sonething that could be sustained fromthe basin
on a consistent basis?

MR. GRINNELL: We nade an estinmate of the net recharge
of two |evels.

M5. LON So the sustainable yield would be at |east as
big as the recharge?

MR GRINNELL: Yes, that's correct.
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M5. LON So you didn't nake your estinmates in terns of

sustai nabl e yield, but the sustainable yield would be at

| east just as great; is that right?

MR GRINNELL: Yes. This is a conservative estinmate of

that anpbunt. This is net recharge.

H O BROMW:. M. Lilly, et me give you a choice here.

Who all has their car parked in the state garage that closes

at seven? You want to take ten minutes and nove the cars
and give Ms. Low all the tine she needs without stifling
her ?

MR, LILLY: Yes, let's do that.

H O BROM: O would you rather come back?

M5. LILLY: W have conflicting schedul es.

H O BROM: There will be a ten-minute break and we
are 25 after right now.

(Break taken.)

H O BROM: Back on the record.

Alice.

M5. LON Thank you, M. Brown.

Let's see, ny last question | don't think was answered
yet. This is for M. Ginnell on Exhibit 17.

Are you aware of any potential sustainable yield of
groundwat er from basins other than the south basin within
the YCWA service area?

MR. GRINNELL: No.

CAPI TOL REPORTERS (916) 923-5447

1023



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M5. LON So you did an analysis just for that basin;
is that right?

MR, GRINNELL: For the Yuba south basin.

M5. LON Then nmoving on to Exhibit 18, the water
tenperature analysis. | think nost of my questions will
probably also be for M. Ginnell or the other authors if
appropri ate.

You devel oped for the 1992 hearing, you devel oped --
not you specifically, but Bookman- Ednonston devel oped a
wat er tenperature nodel for that hearing. | am wondering
why that nodel was not used again to predict water
tenperatures in the Lower Yuba River.

MR. GRINNELL: That nodel was a physical - based nodel

and did not nearly have the anmount of information that we

have utilized here in this analysis. And so that nodel also

is not a predictive nodel where we have used a predicted
capability of regression analysis to try to predict water
amounts that woul d not be capabl e of that physica
response.

M5. LON | thought it was a predictive nodel. | nust
have been ni staken when | read the previous exhibits.

MR. GRINNELL: | believe that nodel reoperated a

certain tinme frane where information available; | think '74

to '78.

M5. LON So a similar nodel to that type of nodel
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could not be devel oped for adding additional years of data
into a nodel such as that?

MR GRINNELL: Not that it could not be. Because of
the significant anount of tenperature information, flow
informati on and the data sets, we felt this was, now with
this new infornation, a nore appropriate way to exam ne the
i ssues of tenperature.

M5. LON But a tenperature -- a conplete tenperature
nodel of the reservoir and the river then was not attenpted?
You di d have actual tenperature data that could be a
foundati on for developing a full tenperature nodel, but that
anal ysis was; is that correct?

MR GRINNELL: It was not done.

M5. LON |Is there any reason for that? Wuld that
give you better predictability on tenperatures on the Lower
Yuba River than you have with this regression anal ysis?

MR. GRINNELL: | cannot -- because | don't have that
nodel, | could not tell if it would be better or worse.

M5. LON You made the decision at sone point to do
this regression anal ysis and not pursue devel opment of a
reservoir and streamtenperature nmodel for the | ower
requiring; is that right?

MR GRINNELL: Yes.

DR SUN Can | add a little bit?

M5. LON Yes. Go ahead.
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DR. SUN:. The physically-based nodel uses a | ot of
climatol ogy data. And when the nmodel was used for
predi ction, you need to have the source of those predictions
for those data. And as we explained in our testinony, there
probably will be two-day advance scheduling for the instream
flow And, therefore, you need to have two-day advance
prediction. For exanple, for wind velocity and sol ar
radi ati on, cloud coverage and all that kind of factors. And
we' ve al ready showed you that even just the air tenperature
al one we already have a significant problemin a
prediction. So to conply the Draft Decision specification
with no allowance will be allowed for the tenperature
criteria at any day, | think that will be very difficult to
use the physically-based nmodel for that operation purpose.

M5. LON The physically-based nmodel woul d be worse at
doing predictions in this case?

DR. SUN: | would not say would be worse. Basically
what | amsaying is that you have no real control about the
error associated with the prediction of wind velocities,
sol ar radiation, cloud coverage and even air tenperature.
And air tenperature prediction where we are show ng here the
error associated with those predictions was not given by
Accurate Weather, Inc., or National Wather Service. They
wi |l never issue what's the possibility of the error of

their prediction. They just issue a nmaximum and mini num
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nunber. |If they're correct, that would be fine. If not,
they usually do not issue a correction after that.

So, the way we are trying to characterize and
describing in our testinony to show that there is a
significant error associated with the weather forecast. And
we use the historical -- a historical tenperature and the
predictive tenperature. W conpare those just for that
particul ar period that was shown and use that to cal cul ate
the error margin.

So, because the Draft Decision, it has absolute
tenperature criteria and specific location and no all owance
was permitted. And, therefore, you need to have all those
prediction factors ready and in the controllable fashion in
order to inplenent this flow

M5. LON You are tal king about the error in, like,
predictions of air tenperature and that sort of thing. Wth
your regression analysis you do have those same probl ens;
isn'"t that right, with that error in predicting?

MR. GRINNELL: Absolutely. That error has to be
accounted for.

M5. LON That isn't really a reason that you did
regression analysis rather than devel op a tenperature nodel ?

DR. SUN. The major difference of any statistical nodel
and a physically-based nodel is that the statistical nodel

has the opportunity to lunp all the errors of all the
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factors together to give you an overall estimte of your
prediction capability. And if you go into the
physi cal | y-based nmodel, you need to characterize for each
factor. That is substantially nore difficult to do.

M5. LON Ckay.

Let's see, | would Ilike to get back to -- | know we
al ready had sone questions about the planning that is
currently underway for a revised intake structure at
Engl ebri ght Dam for tenperature control

I think, M. Ginnell, yesterday you nade an estimte
based on sone analysis that this kind of tenmperature control
device could make a zero -- between a zero and six degree
difference in tenperatures on the Lower Yuba River; is that
correct? Is that what you testified to?

MR. GRINNELL: That's correct.

M5. LON Wuld that be degrees Fahrenheit?

MR. GRINNELL: That's correct.

M5. LON \Where would that tenperature difference be
measured? Would that be at Marysville or right at the
rel ease?

MR, GRINNELL: No. That is the release.

M5. LON And how did you nake that? Wat nethods did
you do for that analysis, use for that anal ysis?

MR. GRINNELL: W used sone tenperature profile

i nformati on that the Agency has coll ected at Engl ebri ght
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and al so some of the Colgate release information to | ook at
what the potential benefits would be fromthat tenperature
control device.

M5. LON Whuld you say this was kind of a prelimnary
anal ysis of the benefits of that structure or was it a quite
detail ed analysis that went into the prediction?

MR. GRINNELL: | would not characterize it as highly
detail ed. However, it showed enough prom se to nove forward
and warrant wanting to inplenent it.

M5. LON Thank you.

| have a question on your flow tenperature or the
predictive relationship that you devel oped. This would be
in Exhibit 18, Page 15. | have an overhead if that would
hel p for everyone to | ook at these sane rel ati onshi ps.
can put that up.

There are three rel ationshi ps here where you are
relating first tenperature, rel ease tenperatures from New
Bul  ards Bar to Englebright rel ease tenperatures and then
t he downstream tenperatures are being predicted at
Marysvill e and Daguerre Point Dam is that correct?

MR, GRINNELL: Correct.

M5. LON | amwondering how are these rel ationships
derived? Was it a stepwise nultiple regression analysis
where you threw in a bunch of factors and did an analysis to

find out which factors were the nost inmportant in
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i nfluencing water tenperatures?

DR SUN: | think I probably will be better person to
answer that question. It actually was through the nulti
variant regression analysis. W started exanining the
various factors and started elimnate for those factors was
totally not effective. And this is with the remaining
factor.

M5. LON You started with a |arger nunber of factors
to begin with and these are the ones that fell out as the
i mportant factors in deternmining tenperatures at this
location; is that right?

DR SUN: Yes. And | also want to nmention that the
rel ati onship you point out, Page 15, those are not the fina
relationship we used in the prediction. This is just
prelinmnary analysis that we want to find out the doni nating
factor throughout the year and as a test drive for the
further analysis breaking down into nonthly. And so this is
a prelinmnary analysis. | showed it here is just as show ng
that this is an initial step of the investigation

M5. LON COkay. | do understand that refinenments were
made by nonths in subsequent analysis to this. These were
general |y equations that were derived fromthe stepw se
multiple regression; is that correct?

DR. SUN:  Yes.

M5. LON In the relationship that this third equation
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up here, it would be the relationship to predict Daguerre
Poi nt Dam tenperatures. | notice that the coefficient for
the flowtermis extrenely snmall. That coefficient is
negative .00002667.

Is that the right way to read that?

DR SUN  Yes.

M5. LON Were the tenperatures used here, tenperatures

i n degrees Fahrenheit -- | amsorry -- | neant to ask that
were the -- was the flowtermin ternms of cfs in this
equati on?

DR SUN  Yes.

M5. LON | amsurprised at the value for that
coefficient in that equation for the flow conponent. It
seenms |ike that coefficient for the flowtermis so
extremely small that it would nean that you would need to --
in order to decrease the nmean Yuba River water tenperature
at Daguerre Point Dam by approximately 2.6 degrees
Fahrenheit with all other factors held constant, you would
have to increase the flows in the river by approximately a
hundred t housand cfs. Wuld that --

DR. SUN: Yes. | think thisis --

M5. LON |Is what that would nean?

DR SUN. However, this is the yearly value. Again, we
are | ooking at the throughout year nodeling. And going

t hrough by nonth you would see the different inpact of the
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f1 ow.

M5. LON That is true. | amjust |ooking at these
generally, the equations. | notice in your nonthly val ues
these did vary. They did vary sonmewhat by nonth. In your
general equation here what this would nean is that to | ower
the tenperature by 2.6 degrees you would need a hundred
t housand cfs, which would be a flood flow rel ease on the
Lower Yuba River to --

MR. GRINNELL: This is relating to --

MR, LILLY: Go ahead. | think the question needs
further clarification.

MR. GRINNELL: This relationship is relating to the
river at Marysville, to the tenperature at Daguerre. And
it is showing in deriving differences in tenperatures there
above the relationship is taking those flows. So it is a
cal cul ati on based off of the tenperature at Marysville, of
flow tenmperature at Marysville.

H O BROMW:. The 2.6 degrees would be the difference
bet ween the Marysville point and the dam is that right?

MR. GRINNELL: Between --

H O BROMN: Between those two points?

MR. GRINNELL: For the tenperature at the Marysville
gauge. Wiat we are saying is it takes a lot of flowto
expand the relationship between the tenperature at

Marysville and the tenperature at Daguerre.
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M5. LON In a simlar way, though, the coefficient is
very small in the equation for Marysville water
tenperatures. You have a flow termthere of negative
.000239. So you would need a flow of approxi nately 10, 000
cfs to get a 2.3 degree change in water tenperature at
Marysvil | e.

MR. GRINNELL: Right. It is kind of conparing apples
and oranges conparing those two relationships. Rather You
shoul d be conparing the relationship of the sane
coefficients. In other words, the prediction for Daguerre
based on the Marysville flow, the Engl ebright rel ease and
the Marysville air tenperature. |f you conpare those two
then you could see the difference there.

DR SUN. | think -- if | just may add. The purpose of
that particular equation is that we don't have a conti nuous
measur enent at Daguerre Point Dam for tenperature. And,
therefore, we try to relay the Marysville tenperature with
the Daguerre Point Damtenperature for all the data was
avail able. So that we cone away with a general prediction
tool for Marysville tenperature based on upstreamrel ease in
and anbient air tenperature and al so rel ease tenperature
W can al so generate a prediction at Daguerre Point. That
is a reason for that.

Then the | ow coefficient for Marysville flow, it's just

indicating -- | assune you understand the regression
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anal ysis very, very well. And this coefficient is actually
representing a relative inportance to describe the target
vari abl e which is Daguerre Point tenperature right here

What it is showing is that this particular tenperature at
this particular point is nmore related to Marysville
tenperature, water tenperature, and then if you add
additional factors, the Marysville air tenperature, you
explain additional variation. And the addition of the
Marysville flow, flow factor itself, it nay be just adding a
little bit nmore of explanation in the capability.

M5. LON Yes, | do understand that.

What | am concerned about, to nme these relationships --
the flowtermin these relationships are of a concern
because it seens |like the coefficients are extrenely | ow
It would take -- it doesn't seemreasonable to ne that you
woul d need those kind of flows to affect water tenperature
at Marysville or Daguerre Point Dam

MR. GRINNELL: This is regression analysis of a
significant amobunt of data. And | think you have hit it on
the head. It represents the flow Qur conclusion that flow
is, although a factor and it affects tenperature, it is not
an overriding factor when conpared to things like the air
tenperature and the rel ease tenperature

M5. LON It just seens to nme to be extrenely low. Did

flow actually cone out as a significant factor in your
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nmul tiple regression analysis? Was it significant?

DR. SUN: It is significant enough to keep in. And
mean, all this factor if you were to go to elimnate any one
of them the first one to go | would say would be Marysville
fl ow.

M5. LON Yes, yes. | would agree based on these
rel ati onshi ps.

DR. SUN. | think we conducted this regression analysis
based on the tenperature data that was available, and this
is what the data is show ng.

M5. LOW M. Ginnell, do you have anything else to
add to that?

Thank you. | just am surprised that those factors cane
out to be that |ow

DR SUN: We, too. And we actually -- we know that
flow was not a good control for the downstreamtenperature,
good factor to try to control the downstreamtenperature
We did not realize that could be in this kind of sense.

M5. LON Thank you.

MR. GRINNELL: Although this was supported by the
physi cal - based nodel that was essentially -- they all showed
that the physical nodel has linitations of flow tenperature
rel ati onshi p.

M5. LON COkay. | amjust surprised that it is to that

extent.
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Thank you very nuch. That is enough to the tenperature
stuff. Mving on to Exhibit 19. Think npst of ny questions
wi |l probably be for M. Bratovich or perhaps other authors
of that study.

The fishery analysis in this exhibit focuses on
mai ntai ning the fishery resources in good condition per the
| anguage in Fish and Gane Code Section 5937; is that correct?

MR. BRATOVI CH  Yes.

M5. LON Are you aware that the State Board has broad
public trust responsibilities that are different than sinmple
enforcenent of Fish and Game Code Section 593772

MR. BRATOVICH. In general terms.

M5. LON | amjust wondering why everything, all of
your analysis related to the franework of Fish and Gane Code
Section 5937 when there are other issues at stake here,

i ncl udi ng endangered speci es protection and other issues,
that there is really a broader context here than just Fish
and Gane Code 5937.

MR. LILLY: | amgoing to object that that question
m scharacterizes their testinony. They clearly did consider
endanger ed speci es consi derations.

H O BROM: M. Frink

MR. FRINK: | amnot sure there is even a question on
the point. | think Ms. Low nade a statenent. | don't know

if she asked for agreement or not fromthe parties. But if
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she wants to ask if did their analysis consider factors
beyond naking the fish in good condition, | think that is an
accept abl e question.

H O BROM: Is there a question, M. Low?

M5. LON That woul d be ny question

MR, BRATOVICH  CQur evaluation did not

M5. LON Ckay. Thank you.

MR, BRATOVICH It was based on the concl usions
presented in the testinmony which were in accord with our
definition of good condition. So strictly speaking, no. As
they may be applicable to endangered speci es consi derations,
per haps.

M5. LON Thank you

In your analysis of available water for instreamfl ow
rel ease it appears that the maintenance of water supply at a
full devel opment |evel of denmand was used; is that correct?

MR. GRINNELL: Could you explain what you nean by
“mai nt enance"?

MS. LON Well, in the calculation of avail able water
for instreamflow needs, it appears to me that it was
assuned that water supply would be delivered at the ful
devel opnent | evel rather than current devel opnent |evel ?

MR, GRINNELL: Full versus current; that's correct.

M5. LON You didn't do any anal ysis of current |eve

of demand; is that right?
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MR. GRINNELL: W did not base our water anal ysis on
the present |evel of demands. W based it on ful
devel opnent | evel, yes.

M5. LON You could have done it, | suppose, under bot
| evel s of denmands, but that was not done?

MR, GRINNELL: That's correct.

M5. LON And then, also, it appears on Page 2-8 there
is a statenent nade that the maxi mum anti ci pated diversion
demand was used. And | am assunming this neans that there
was some nmaxi mum di versi on denmand that was used and not the
average diversion denand. |Is that correct?

MR, GRINNELL: You said 2-8?

MS. LON 2-8. Let me see if | can find the exact
| ocation of that. That statenment was made on Page 2-8. It
woul d be under your Section 1(b), first sentence of that
(1) (b) section.

For each period -- (Readi ng.)

You' re tal ki ng about the eval uation protocol
For each period, add the prelimnary
requirenents identified at Marysville to the
maxi mum anti ci pated diversion denmand at
Daguerre Poi nt Dam (Readi ng.)

MR. GRINNELL: Yes. But that goes on further why that
was done. It was in order to ensure that both the

requirenents and irrigati on demand does not exceed rel ease
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capacity of the Narrows 2 Power house.

M5. LOW

So your anal ysis | ooked at the maxi mum

anmpbunt, maxi mum demand | evel ?

MR. GRINNELL: A nmaxi mnum antici pated naxi mum di versi on

for that period just to check against the rel ease capacity.

In other words, so that we weren't specifying an instream

requi renent wi

th the diversion requirenent which would be

above the operation capacity of the system Literally for

fl ow.
MS. LOW
real -ti ne basi

physi cal |y put

So it was on a -- okay. It was on a
s. You |l ooked at how nuch water you could

in the river at any particular tine?

MR. GRINNELL: Correct.

M5, LOW

understand i s

So, basically, in the analysis, what |

assum ng a full devel opnment |evel of demand

and other uses of water in the system flows needed to be

taken out first and then anything remaining was allocated to

-- was assuned to be available then for instreamfl ow

needs?

MR. GRINNELL: No.

DR. BRIAN. Maybe |I could clarify a little bit. On

Page 2-8 the protocol that you are | ooking at is a protocol

that applies t

o devel opnent instreamflow after the fl ow

budget s have been developed. | wasn't sure if you were

awar e of that.
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M5. LON Yes, | amaware of that. Right. But backing
up now to -- | amnot talking about the maxi nrumtermthere,

I amtal king about that full devel opment |evel of demand was
assurmed before the water avail able instreamfl ow needs were
estimated; is that right?

MR. GRINNELL: Not before. W -- again, the way we did
this was to take the results of scenario two, which had
operating under '65 flow agreenent and full devel opnent
| evel demands, which includes the deficiencies, and take the
outflow at Marysville for the time frane of April to
Septenber, plus the storage surplus at end of Septenber, and
that was the initial estimates of water availability.

So to characterize it as, first, | don't think that is
correct. W are operating a nodel that is operated to
certain criteria and that is what we used.

DR. SUN. Also, during the iteration between us and the
bi ol ogi sts, we provide themthis anmount of flow and that was
final amount of output. They say, no, you need that nore
flow So we applied additional deficiency on our delivery.
They said, okay, can this anpunt of flow keep the river and
-- | amsorry, keep the fish in good condition and until --
t hey say yes.

M5. LON So it was an iterative process?

DR SUN  Yes.

MR, GRI NNELL: Correct.
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M5. LON | want to nove along. This question is
probably for M. Bratovich. This relates to the conclusions
of your fishery analysis in Exhibit 19.

Your conclusions, | amgoing to read a section, a
sentence, out of Page 5-13. This would be in Section 5.6 of
your report conclusions regarding availability of YCWA's
proposed flow requirenents. Your third point that you are
maki ng in your conclusions here is started on the eighth
line there and it says:

Third, operating to the YCWA proposed
i nstream fl ow requi renents, under both
current and future demand | evels, would
general |y provi de equival ent or inproved
instream fl ow and water tenperature
conditions for the Lower Yuba River
anadr onous sal noni ds and American shad
relative to actual historical conditions,
1970 to 1992. Therefore, it can reasonably
be concluded that the Lower Yuba River fish
resources that are in good condition would be
mai ntai ned i n good condition by the YCWA' s
proposed instream fl ow requirement.
(Readi ng.)

Is that a correct readi ng of one of your concl usions?

MR. BRATOVI CH.  Yes.
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M5. LON The analysis that went into this
concl usionary statement, | want to just summarize briefly,
if I could, and see if you agree with how | saw -- in your
anal ysis you conpared the predicted instreamflows with the
YCWA fl ow recommendati ons and you conpared those with
historical flows present between 1970 and 1999; is that
right? The predicted -- you conpared the predicted val ues
to the actual historical values?

MR. BRATOVI CH.  Yes.

M5. LON Then you conpared the differences between
these flows in effects on fish habitat based on the IFIM
study results; is that correct?

MR, BRATOVICH: Yes. Anobng water tenperatures as
wel I .

M5. LON \Water tenperature, too. But you did base it
somewhat on the IFIMresults?

MR. BRATOVI CH  Yes.

M5. LON So your predictions of inproved conditions
mean that conditions were closer to the optinumfish habitat
conditions as predicted by the IFIMstudy; is that correct?

MR. BRATOVICH. For the nbst part that is correct.

M5. LON | would like to just show -- | amgoing to
slap up another transparency, if | mght, and we can take a
| ook at these, some of your analysis there.

This transparency shows a page out of Exhibit 18. It
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woul d be Appendi x A, Page 2. This is a conparison of
simulated flows in the 1922 to 1992 period with present

| evel of denmands to the historic preproject flows, 1970 to
1999; is that correct? Does that |ook |ike your --

MR. BRATOVI CH  Yes.

M5. LOWN -- your figure?

In this analysis does historic nean nmonthly flows for
the period of 1972 to 1999 are conpared to the simulated
rel eases under YCWA and Draft Decision scenarios for the
71-year period of record, from 1922 to 1992; is that right?

MR. BRATOVI CH.  Yes.

M5. LON For the noment | think we can disregard -- |
would Iike to do the conpari son here between the historica
flows, which are shown by dianonds here, from 1970 to 1999
with the predictions of flows with the proposed YCWA fl ow
requi renents, which are shown in the squares. So we are
conparing -- you can ignore the triangles for a moment. W
are just going to | ook at the difference between the
di anonds and the squares on that graph

MR. BRATOVICH. W are trying to |locate the graph

M5. LON It should be Page 2 of Appendix A. This is
an exanple. You did some other conparisons |like this, but
this graph is kind of a representative graph of your
conpari sons that you nmde

MR. BRATOVI CH.  Ckay.
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M5. LON | amwondering in this analysis were the
| evel s of consunptive use denands the sanme between the
period 1970 to 1999 and flows sinulated for the 1922 to 1992
peri od?

MR GRINNELL: | will have to answer that one. The
1922 to 1992, as it says, the present |evel of demand, 1970
to 1999 had variation, as | said before.

M5. LON The variation, basically, the denand | eve
from1970 to 1999 was, in general, lower than that current
| evel or the present |evel of demand; is that correct?

MR. GRINNELL: Actually, it is ranged |ower and hi gher
as we showed in conparison with historic.

M5. LON | thought that you answered another question
of mine in general denmands have increased since 1970 through
1999. Wbuld that be correct?

MR, GRINNELL: The service areas has continued to
devel op, yes, demands are generally increasing.

M5. LON Denmands have generally increased between 1970
and 1999?

MR. GRINNELL: Cenerally, yes.

M5. LON So that |evel of denands would, in general
be I ower than the levels that you're using to cal cul ate your
present |evel of demand; is that correct?

MR. GRINNELL: Across that whole time frane, yes.

M5. LON |'mconcerned here that -- well, | can ask
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this: Wuld you expect instreamflows in the Lower Yuba
River to be higher if the |level of consunptive use demand is
| ower, in general?

MR. GRINNELL: That is actually a conplex question
Because, as you know, the delivery for diversions actually
creates a flowin the reach from Engl ebri ght to Daguerre
Poi nt Dam

M5. LON | think we are looking at flows at the
Marysvil | e gauge here.

MR. GRINNELL: [I'msorry.

M5. LON So, would that be correct that, in general
the flows at the Marysville gauge would, in general, be
| ower of the Ievel of consunptive use demand -- | amsorry
-- instreamflows in the Lower Yuba River could be expected
to be higher if the Ievel of consunptive use demand is
lower? 1In general, in general below --

MR. ROBERTSON: The total ampunt of water that goes
past Marysville will be less if there is nore diversion
But the nonthly distribution of water is depending on the
instreamflow or -- excuse nme, the instreamrequiremnments.

H O BROM: Alice, how nuch nore time do you have? W
are 50 minutes into your 20 right now

MS. LOW | understand.

H O BROM: | amconcerned about Esther. She is a

real trooper and we are very appreciative of your extra
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effort here. But sitting there with a machine for ten or 12
hours can wear even the best of us down.

How nmuch nore tine do you have?

MS. LOW | understand. | have 15 nminutes.

H O BROMW: Mdke it ten.

Esther, are you still with us?

THE COURT REPORTER:  Uh- huh.

H O BROM: Thanks, Esther

You have ten m nutes.

DR. SUN: Can | add sonet hi ng?

H O BROM: Not unless she asks

M5. LON Could | ask, M. Robertson, again to repeat
his answer to those questions. | can repeat the question if
necessary, but | didn't get all of that answer.

MR. ROBERTSON: If there is increased diversions for
consunptive uses, in total there will be I ess water flow ng
past Marysville by definition.

M5. LOW Ckay.

MR. ROBERTSON. But the nonthly distribution of the
wat er past Marysville could be increased depending on the
instreamflow that is governing its operation

M5. LON | understand that. | understand that.

What |'m concerned about here is that we are probably
conparing -- you're probably conparing appl es and oranges.

When you conpare flows between the 1970 to 1999 period and
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the sinulation for 1922 to 1992 period with different |evels
of demand.

DR. BRIAN: | think you're actually making it a | ot
nore conpl ex than you need to. This analysis was perforned
to conpare what the fish experienced historically between
1970 and 1999 versus what they would experience if the flow
proposal s were inpl enent ed.

M5. LON Yes, | do understand that. But you're
claim ng some credit here for changing the flows in the
river which has sonething to do with the difference in
consunptive use demands that you used in your analysis
rather than instreamflow recommendati ons thensel ves.

DR. BRIAN: | understand that. But your original |ine
of questioning that you directed toward M. Bratovich was
the use of these figures in assessnent of good condition
So perhaps you are off in a different direction now.

M5. LON | amtalking about the analysis that went
into the preparation of this figure. | just want to clarify
this anal ysis.

You' ve shown a difference in -- you're |ooking at a
difference in fl ows between what you're predicting with YCWA
fl ow proposal and an actual historical period. And the
di fference between those, | believe, is due to a great
extent to differences in diversion demands and not to those

fl ow recommendati ons thensel ves.
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Woul d that be correct?

MR. BRATOVICH. The simulations in this figure are
based on present |evel of denmands. Wereas, the flows that
are depicted for the historic or conditions were flows that
actually occurred. So | don't know howto --

M5. LON So, you are conparing two things that really
aren't conparable then; is that correct, there is different
| evel s of demand?

DR. BRIAN: | still think you are naking it far nore
conpl ex than you need to. |If you bring the demands into
this, as you have been, then you're deviating fromthe
purpose of this figure.

M5. LON Well, no. | amsaying that the demands are
di fferent under those two scenari os.

DR BRIAN: And | think M. Ginnell said yes to that,
that may be true.

M5. LON But really ny point is that you really can't
conpare these and claimfishery benefits of |owered instream
fl ows when those instreamflows have nore to do with
different | evels of demands rather than effects of your flow
proposal

MR, GRINNELL: Let nme answer first. That was not the
i ntended purpose. W do not generate this figure to
denonstrate that at all. It was provided to the fishery

bi ol ogi sts so they could use it in their analysis of the
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historic flows that kept the fishery in good condition
ver sus what woul d be seen under the other flow proposal

DR. BRIAN: Let ne give you an idea of how this figure
was used. Let's take a |ook at the nonth of Cctober, far
left of the graph. Look at the dianonds, the first vertica
axis depicted with the dianond in the nmddle, which is
historic. Wat you see there is that historically flows
averaged at approximately 11- to 1200 cfs in the nonth of
Cctober at this location. In the driest of conditions they
went down as |ow as about a hundred cfs. That is the actua
conditions that the fish experienced in Cctober at
Marysvill e between 1970 and 1999.

M5. LOW  Yes.

DR. BRIAN: Under the flow proposal if inplenmented
i medi ately under present |evel demands, and if you | ook at
vari abl e hydrol ogy under which that -- as M. Ginnell
expl ai ned here today, you have a set of assunptions existing
| evel of demands. This instreamflow proposal, the '22 to
'92 sinply gives you variation in hydrol ogy upon which that
woul d be inposed. In doing so, what you see is that the
average Cctober flow would be approxi mately 500 cfs and
woul d never be bel ow approxi mately 400 cfs, even in the
driest of years. That is howthis figure was used.

M5. LON But you also made a conclusion that | just

read from your conclusions that fishery conditions wuld be
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at least as good or better under the YCWA's fl ow proposa
rather than conpared to historic conditions.

DR. BRIAN: That is why | picked COctober as an
exanple. As fisheries biologists, we conpare the two that |
just spoke to, historic versus what would occur under the
1922 to '92 hydrology. Fisheries biologists, based on the
best available information, at |east myself personally and
think M. Bratovich will agree, is that the flows that are
mai nt ai ned consistently at the 500 cfs level, which IFIM
tells us nmaxim zes spawni ng habitat availability, and does
not, even in the driest of years, go below 400 as dictated
by the m nimuminstreamflow requirenent of 400 in dry
years. That is a better regine over the |ong haul than what
has occurred historically.

M5. LON That may be true. But in those other nonths
you made an anal ysis by season in your analysis that |ooked
at the differences between these historical val ues,
historical flow values, and you predicted under the present
| evel of demands. And | think sone of your conclusions were
based on data that is not really conparabl e here because the
| evel of demands influenced the actual flows that woul d be
in the river.

H O BROMW. M. Frink. W are supposed to be
guestioning this panel, not naking statenents.

M5. LON | will nove on, thank you.
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The only other question | have were dry and critica
year types anal yzed separately fromthe average for the 1922
to 1992 period? Was there any separate analysis of the dry
and critical year types?

MR LILLY: Excuse ne. | would request that Ms. Low
clarify whether she is referring to this particular figure
or to anywhere in this Exhibit 19. | think the answer is
di fferent depending on that.

MS. LON | will.

H O BROWN: M. Low

M5. LON | will clarify that.

I amtal king about this type of analysis where you
| ooked at prediction of flows under the YCWA proposal. In
those you did this, these are an average of all your year
types. And | amwondering if you did the same type of
analysis for only dry and critical year types.

MR. BRATOVICH No. W did not isolate critical or dry
year types. W used the range of hydrol ogy and the range of
flows that would occur the entire sinulation period, 1922
t hrough 1992.

M5. LON That averages the 71-year period?

MR. BRATOVICH. W | ooked at averages. W al so | ooked
at the exceedance probability distributions.

MS. LOW Yeah.

DR. BRI AN: The exceedance graph will give you that
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conpari son.
MS. LON Because the differences in flow woul d be

greatest in the dry and critical year types between the

State Board proposal and the YCWA proposal; is that correct?
DR. BRIAN: Sonetines that is true, | guess. Sonetines
it is not. |If you |look at the exceedance plots you can | ook

at the vertical axis in flow and ook to the far right and
you can figure out where the driest years occur

M5. LON Thank you

That is all | have.

MR. MONA: Very quickly.

M. Ginnell, | would like to refer you back to
Overhead No. 8, which is Table 10 of Exhibit Nunber 15. Can
you please direct me to the supporting data that is used to
derive the total annual anmounts for the estimated diversion
demands in your testinony or exhibit?

MR, GRINNELL: The estinmated? Estimated, all that
information is enbodied in 15, Appendix A

15 and it is explained and there is the tables in
Appendi x A.

MR. MONA:  You testified earlier this afternoon that
the historic diversions do not include transfer anounts; is
that correct, for years 1991, '94?

MR. GRINNELL: Yes, except that | will have to say that

M. WIson caught nme out in the hallway and did tell ne that
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there is, for the 1987 year, that there is a possibility
that that did include, because of the nunmbers, did include
sonme transfer.

MR. MONA: Any ot her years because it seems |ike you
conpare the projected fl ow devel opment irrigati on demands
tabled in Table 4 of Exhibit 15, Page 5, historic
di versi ons, you have six out of those 12 years are greater
than the projected fl ow devel opnent irrigation demand.

Leads nme to believe that perhaps there are nore than a few
years that water transfers were included?

MR. GRINNELL: | will have to go on what M. W/Ison
told ne and the information that | received, and that that
was the only year that there is a potential of that
happeni ng in this data.

MR MONA:  First none, now there's two and now three.

MR. GRINNELL: No. Well, the way that we calculate the
-- there is not -- | do not believe it is characterizing the
1991 or 1994 infornmation as including anounts for transfer
That water anmount was used as a |ocal consunptive use for
t hose years.

MR. MONA: | understand that. Was it actually diverted
fromthe river or are you talking about groundwater use?

M. GRINNELL: No. It was a portion that was punped.

MR. MONA: Punped out of the groundwater, but it wasn't

actually diverted fromthe river, so how can you count it as
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a diversion fromthe river?

MR. LILLY: M. Brown.

H O BROM: Yes, sir.

MR. LILLY: | amgoing to object. The table says
di versi on denmands; it does not say diversions fromthe
river. | think the difference there is critical

MR. MONA: Let me point you to Page 11 of Exhibit 15,
top sentence

H O. BROMN: \Which one do you nean?

MR. MONA: Diversions fromthe river.

MR. GRINNELL: This table says historic and esti nmated
present |evel of Lower Yuba diversion demands.

MR. MONA: Let me point you to the first sentence of
Page 11, which is the |last sentence of Page 10, where it
states Table 10 presents a conpari son of historical annua
di versions and estimated current diversions, annua
di versions, fromthe Yuba R ver for the period 1987 to 1998,
peri od.

Which one is it? Is it demands or diversions fromthe
river?

MR. GRINNELL: Again, based on the information, the
statement is not fully correct in that they are not for '91
and ' 94 because there is punped groundwater there and not
di versions fromthe river

MR. MONA: Therefore, your conclusion of the anmount of
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wat er that was punped during the groundwater programin '94
as a diversion fromthe river isn't appropriate?

MR. GRINNELL: Absolutely, because what we are
conparing is denmands. Quite frankly, we received a | ot of
criticismin the Draft Decision about the estinmation of
demands. And so we included this to give sonme discussion to
that, although we do not feel that that conparison is
necessarily gernane as these denands are estinmates for a
present | evel
Whereas, this has been a growi ng service area. But we did
want to provide sone conparative basis to show the
conpari son between recent historic and estinated.

MR MONA: | will nopve on

Very qui ckly, on your exhibit nunber, Overhead No. 24.
You brought it to show conparison of the scenario seven,

i ncluding the PG&E power purchase contract.

How many tines since the Agency and P&E have entered
into their current agreenent has that power purchase
contract been inpl emrented?

MR GRINNELL: You would have to ask M. WIlson. |
couldn't answer specifically.

MR. MONA: Ckay. Since the division purchased the
HEC-5 nodel and provided it to DWR, would you expect the
results of an additional run with the Agency's proposed

instreamflowto be simlar to the one result that you have
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al ready conpl eted but have not provided us with?

MR LILLY: Calls for specul ation.

MR. MONA: | amthrough.

Thank you very nuch.

H O BROMW: M. Lilly, do you have any redirect?

MR. LILLY: W don't, considering the hour.

H O BROM: | would -- therefore, do you have sone
exhibits to offer into evidence?

MR LILLY: W do have sone exhibits to offer into
evidence. | will try to do this quickly.

At this time we would like to offer into evidence
Exhibits S-YCWA-2, -3, -4, -6, -7, -8, -13, -14, -15, -16,
-16A, -16B, -17, -18, -18A, -18B, -19, -19A -20, -24, -25
and - 26.

H O BROMN: Are there any objections to those exhibits
being offered into evidence?

MR. GEE: M. Brown.

H O BROM: M. Cee.

MR. CGEE: Actually yesterday, it seens |ike several
days ago, Exhibits 24, 25, 26 were brought into this room
and M. Cunningham and | both vehenently objected to the use
of those exhibits. And | renew ny objections and M.

Cunni ngham s objection on his behalf. He is not here
anynore.

H O BROM: 24, 25 and 267?
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MR, GEE: That's correct. The reason for that, as
tried to denobnstrate during this presentation, that those
exhibits, primarily Exhibit 24, contains and constitutes new
i nfornati on beyond the witten information that could be
substantiated by witten testinony in Exhibit 19, and that
the information contained in Exhibits 24, 25 and 26 | ack
proper foundation and they contain or rely upon hearsay.

In regards to Exhibit 19, it should be stricken to the
extent it contains hearsay or relies on hearsay or refers to
hear say.

H. O BROM: Exhibit 19?

MR. CGEE: Yes, sir. That is ny objection

H O BROMW. M. Lilly.

MR, LILLY: First of all, Exhibit 19 is testinony of
these named witnesses. | don't believe it is hearsay. So |
di sagree with that assertion

And as for the other three exhibits which | think are
23, 24 and 25, as we discussed yesterday, nost of the pages
fromthose exhibits are exact copies from previously
submtted exhibits. And the ones that are not are
sunmaries, an attenpt to sumarize, very vol um nous pages.
About the only issue, | think there may have been one or two
pages from M. Mtchell's sunmary, | think particularly the
first page, where there was adnittedly sone expansion from

the prior testinmony. The prior testinony tal ked about
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vari ous surveys and seasons that they those surveys took

pl ace. The expansion was that that first page actually
lists the specific dates. But | believe that is appropriate
within the | eeway that the Hearing Oficer has shown for
other parties as well as a sumary.

Certainly, no party can legitinately claimany
objection to that because they had full opportunities to
cross-examne. And, in effect, did cross-exam ne at |engths
on those exhibits. There was -- they were not new areas or
even now sub areas. Just were sone -- a few nore details.
So we disagree with that objection

And the other thing, this point wth nunerous questions
about these three exhibits, it is going to be very confusing
for the staff to followthe transcript in this case, which
refers to nunerous slide nunmbers fromthe exhibits, if they
are not in the record.

MR CGEE: If I could respond briefly. This condition
is not caused by any of the other parties. It is caused by
introduction of Exhibits 24, 25, 26 at such a |ate date and
a full surprise on ny behal f.

H O BROWN. Thank you, M. Cee.

M. Frink, you have a conmment.

MR. FRINK: | don't believe that the exhibits really
conplied with the presubmit requirenent specified in the

hearing notice. | do believe that the parties
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cross-exam ned the w tnesses on them and | would have to
agree with M. Lilly that at this point with all the
testimony we have had, if the exhibits aren't adnitted the
record is going to be rather confusing.

So, | guess ny recomendation at this point would be to
go ahead and admt these exhibits. 1'd also |like to nmake a
request if there are any other such exhibits that are
antici pated that people already know they are going to be
i ntroducing, that they distribute themas early as possible.

H O BROMN: Thank you, M. Frink.

M. CGee, who else was objecting to this? | didn't get
t he nane.

MR. GEE: M. Cunni ngham

H O BROAN: M. Cunni ngham

MR. GEE: In general.

H O BROM: | understand.

Your objections are noted and the comments passed on as
referenced by M. Cunningham | amgoing to allow those
exhibits and the others into evidence with your concerns
noted, M. GCee.

MR. CGEE: Thank you.

H O BROMW: M. Robertson, M. Mtchell, Dr. Sun, M.
Grinnell, M. Bratovich, Dr. Brian, M. Lilly, it's been a
long day. We've tried to accompdate your schedul es where

we get out.
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Al'l these folks here, | want to thank, but particularly
Esther, our reporter.
MR. LILLY: W thank you and her for accomodating our
schedul es.
H. O BROMN: This hearing is adjourned.
(Hearing adjourned at 7:50 p.m)

---000---
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REPCRTER S CERTI FI CATE

STATE OF CALIFORNIA )
SS.
COUNTY OF SACRAMENTO )

I, ESTHER F. WATRE, certify that | was the
of ficial Court Reporter for the proceedi ngs naned herein,
and that as such reporter, | reported in verbati mshorthand
writing those proceedings;

That | thereafter caused my shorthand witing to be
reduced to typewiting, and the pages nunbered 737 through
1060 herein constitute a conplete, true and correct record

of the proceedi ngs.

IN WTNESS WHERECF, | have subscribed this certificate

at Sacranento, California, on this 18th day of March 2000.

ESTHER F. W ATRE
CSR NO 1564
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