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THURSDAY, MARCH 9, 2000, 9:00 A M
SACRAMENTO, CALI FORNI A

---000---

H O BROW: Call the hearing back to order.

Staff, you're still up.

MR. FRINK: Yes, good norning, M. Brown.
---000---

CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY

BY STAFF

MR. FRINK: Good norning, M. WIson.

MR. WLSON. Good norning

MR. FRINK: Let's see, on Tuesday | was asking sone
guesti ons about the waterfow habitat flooding in Yuba
County. Sorry, if the questions were a little hurried.
was operating under the naive hope that maybe we coul d get
through it on Tuesday and you woul dn't have to cone back

But | wondered does Yuba County Water Agency have
a goal of providing a specific nunber of acres of
wat erf oW habitat?

MR WLSON: ©Ch, we do not.

MR. FRINK: And do you know the reason that the
gquantity of water shown in your Exhibit 27 for waterfow
habitat in 1999 was, substantially, nore than the anmount
shown in the proceeding here for 19887

MR W LSON: | do not.
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MR. FRINK: Okay. Now, | understand that the method
that you used in preparing your estimate present water
demand for determning the anount of water that is needed
for waterfow habitat, was to assune that 90 percent of
the rice acreage woul d be flooded for waterfow habitat
and rice straw deconposition; is that correct?

MR LILLY: Wait. Excuse ne. M. Brown, |'m going
to object. Wen he said, "your nethod," that inplies that
M. WIson prepared it. And the testinony has shown that
that was, actually, prepared by M. Ginnell and
M. Robertson. So | would appreciate it if M. Frink
clarified that.

H O BROMN: Thank you, M. Lilly.

M. Frink.

MR. FRINK: Yes. Please, consider the question so
anended, in using "your," | was referring to the nethod
t hat Yuba County Water Agency, or its consultants used.

MR WLSON. In regards to the figures that were
provided in the exhibits, it's ny understanding that it
was 90 percent of the rice acreage.

MR. FRINK: Okay. And | believe you said on Tuesday
that you didn't know the specific nunber of acres of rice
planted in 1999 in Yuba County Water Agency service area;
is that correct?

MR. WLSON: That is correct, yes.
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MR. FRINK: And | assune you don't have those
nunmbers for 1998 either?

MR. WLSON. Fromthe Ag Comm ssioner's report,
there is a number in that report. You know, whet her
that -- that's really the only nunber that | have.

MR. FRINK: So for getting the best information on
rice acreage planted in 1998 you'd consult the Ag
Conmmi ssioner's report?

MR. WLSON: That's correct.

MR. FRINK: Does that include sone areas outside of
the -- does that include some areas that receive water
from other sources than Yuba County \Water Agency?

MR, WLSON: | do not know that.

MR. FRINK: Okay. You nentioned that there are sone
areas outside of Yuba County that Yuba County Water Agency
delivers water to. Do you know if any of those areas
i nclude rice acreage?

MR. WLSON. Sone of the areas | believe do, yes

MR. FRINK: Do you have an approxi mate estimate on
how many acres of rice outside of Yuba County are supplied

with water by Yuba County Water Agency?

MR WLSON: This is -- it's an educated guess.
MR, FRINK:  Yes.

MR. WLSON. Probably 300 acres

MR. FRINK: Ckay. As | understand it the need for
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water for rice straw deconposition has increased, because
t he amount of rice acreage |and that can be burned has
been reduced; is that correct?

MR. WLSON:. That is correct, yes

MR. FRINK: Are there any rice fields, to your
know edge, that are burned first and then fl ooded?

MR. WLSON Yes.

MR. FRINK: And why are the fields flooded if the
rice straw has al ready been burned?

MR WLSON: I'massunming it's for waterfow
habi t at .

MR FRINK: Are some of the fields that are burned
first and then flooded used for duck clubs?

MR, WLSON: | do not know that, but | would assune
that that's probably the case.

MR. FRINK: Do you have an estimte of the nunber of
acres that are flooded in Yuba County that are used for
duck cl ubs?

MR WLSON: | do not.

MR. FRINK: To your know edge, is use of water for
wat erfow habitat or duck clubs authorized as a purpose of
use in Yuba County Water Agency's water rights permts?

MR, LILLY: I'mgoing to object. Calls for a |lega
concl usi on.

H. O BROMWN: Restate the question, M. Frink
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MR FRINK: | asked if to M. WIson's know edge if
use of water for waterfow habitat or duck clubs is
specified as a purpose of use in the Water Agency's water
right permts.

MR LILLY: And I'Il still make the same objection
It calls for a legal conclusion. | nean anong ot her
things it depends on what the | egal definition of
"irrigation" is.

MR. FRINK: May | respond?

H O BROM: M. Cook

MR. COOK: Did you recognize ne?

H O BROM: Yes, | did

MR COOK: M. Brown, M. WIlson is, one, the
adm nistrative officer responsible for the activities of
t he Yuba County Water Agency. Two, he has presented
evi dence of what the statute permits that the Yuba County
Wat er Agency to do and what the Yuba County Water Agency
has decided it will do. And has, in fact, submitted
resol utions of the Yuba County Water Agency to that
affect.

I think if anyone would know the ability, or what
t he Yuba County Water Agency would be willing to do, or
conduct, or what activities it would be able to perform
it would be M. WIson.

Thank you.
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H O BROM: I'mgoing torule in M. Frink's favor

Do you still wi sh to speak, M. Baiocchi?

MR. BAI OCCHI: Yes.

H O BROM: Pl ease.

MR. BAIOCCHI: Thank you, M. Brown. | believe
that's going to lead to a legal conclusion. | nmean,
what's stated in the terns and conditions of their water
right permits and licenses is as a matter of fact and it's
inthe file for the State Water Resource Control Board.

In many cases, wildlife is so stated as a purpose
of use. Recreation is stated as a purpose of use. So,
you know, | think it's a good question that M. Frink has
br ought up.

Thank you.

H. O BROMN: Thank you, M. Baiocchi. | agree.

Answer the question if you know t he answer,

M. WIson.

MR, WLSON: | don't know.

MR. FRINK: Ckay. M. Wlson, are any fields
fl ooded for waterfowl habitat with any of the County Water
Agency's service area which crops other than rice are
gr own?

MR WLSON. | do not, personally, know that, but
|'ve been told that.

MR. FRINK: In |ooking over the nunbers in Exhibit
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S-YCWA-27, it was apparent that the nunber of acre-feet of
wat er supplied to the various districts and the various
uses changes from year to year

Does Yuba County Water Agency prepare an
Envi ronment al | npact Report, or a negative declaration for
t he changes in the anmpunts of water it delivers for
vari ous uses each year?

MR WLSON. W do not. The quantities are fully
within the contract anmounts and within the anmobunts that
are, as | understand, within our water rights permts.

And so, you know, the year's operations change depending
on season of rains and various changes, but to answer your
guestion specifically, no.

MR. FRINK: Okay. Wen did Yuba County Water Agency
and PG&E first begin to deviate fromthe schedul e of water
rel eases that are called for in the power purchase
agreenent ?

MR WLSON. P&E in the early years of the contract
was substantial -- taking substantial anmounts of energy
fromthe project in excess of the contract. And starting
inthe early to md '80s the Agency started requiring P&E
to operate within the parameters of the contract.

MR. FRINK: Ckay. But ny understanding is right now
that the rel eases for hydropower generation often are

somewhat later in the season than would be required under
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strict conpliance with the contract; is that correct?

MR. WLSON: They, at tinmes by nutual agreement wth
P&E and Yuba County Water Agency, for the multiple
benefits of each of us we have agreed to deviate from
t hat .

MR. FRINK: What years did Yuba County Water Agency,
or water users within Yuba County Water Agency rely on
i ncreased use of groundwater to offset the surface water
fromthe Yuba River that was transferred to other areas
out si de of Yuba County?

MR. M NASIAN. Could |I object? The question is
uncl ear, unless it's specified whether or not the
groundwat er was, actually, made by the nenber entities.
Yuba County Water Agency only got involved, because they
were cooperating with DWR

So nmy question is: |Is the question unclear

unless it asks M. WIlson if the groundwater was
transferred at the request of DWR by the nmenber units
rat her than the Agency?

H O BROM: Good point, M. Mnasian. Perhaps,
M. WIson could clear that up

If you don't mind, M. Frink, I would like to add

that to M. WIson's question

MR FRINK Yes. M. WIson, M. Mnasian was

asking, if | understand his question, he wanted somne
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clarification on the roles of the various entities in the
transfers of water and the increased use of groundwater
So woul d you care to el aborate and give us just a

short expl anati on on how t he program worked? | think that
woul d be hel pful .

MR. WLSON. The Agency's role was to facilitate the
transfers. The individual districts and their individua
| andowners participated in the exchange program

And since the water that -- the service water

then that was staying in the systemto satisfy the needs
of other parts of the State, was water that was under the
Agency's water permits. The Agency had to cone to the
State Board and get a permt to transfer that surface
water to these entities. And the entities thenselves,
then, gave up a portion of their service water that they,
ot herwi se, would have taken and in |ieu of that punped
gr oundwat er .

MR. FRINK: Ckay. | appreciate that explanation
You nmentioned the other day that | believe it's the water
districts that receive water from Yuba County Water Agency
are billed a fixed anount regardl ess of the anount of
water they receive. |Is that correct?

MR WLSON: That is correct.

MR. FRINK: Now, the year that this increased use of

groundwat er occurred in order to enable the transfer of
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surface water, in that year did Yuba County Water Agency
view -- excuse me, did Yuba County Water Agency bill the
districts for surface water as if it had been delivered?

MR WLSON:. | amnot -- I'mnot sure on that. |
think so, but | would have to go back and check the
records to be certain.

MR. FRINK: And who received the payment for the
wat er that was transferred out of Yuba County Water
Agency's service area?

MR WLSON: The districts received the bulk of it.
The Agency retained a portion of that to offset the
Agency's cost of getting the permit to do the transfer and
t he subsequent studies that were required as a condition
of the transfer.

MR. FRINK: To your know edge, did the individua
farnmers then receive nmoney fromthe districts?

MR WLSON: | have no idea of how the districts
internally handled it.

MR. FRINK: | wonder if you know who, actually, had
to punmp the groundwater, was that done by the districts,
or the individual farners?

MR WLSON: To ny know edge, it was done by the
i ndi vi dual | andowners.

MR. FRINK: Ckay. And you were looking a mnute

ago, | think, to determ ne the years that these
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groundwat er transfers occurred, or transfers that were
enabl ed by the increased use of groundwater.

MR, WLSON: Yes. That was in 1991 and 1994.

MR FRINK: 1991 and 19947

MR. WLSON: Let me check and verify that with one
other source. This is a sumary froman exhibit, but [et
me check the actual delivery. 1991.

MR FRINK:  Uh- huh.

MR WLSON: And 1994.

MR. FRINK: To your know edge, has Yuba County Water
Agency ever declined to provide water to any of the
districts, or other regular custoners within its service
area, because it had insufficient water available to neet
their requested anount?

MR. WLSON Yes.

MR. FRINK: Wat year was that?

MR, WLSON: 1997.

MR FRINK: |s that the only year --

MR. WLSON. Excuse ne, 1977. That's the only one
that | am aware of.

MR. FRINK: Okay. And do you recall the approxinate
anmount of water that was requested that the Agency was
unabl e to provide?

MR WLSON: | do not. | can -- | have with nme the

anmount that was provided; but how much was requested,
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I"'m-- 1 could figure it out, but I don't have it in that
form

MR. FRINK: Okay. It's not inportant right now |
appreciate it though. | believe you nentioned Yuba County
Wat er Agency had applied for funding for tenperature
control device at Englebright Reservoir. Wo did Yuba
County Water Agency nake that application to?

MR. WLSON. That was Proposition 204 noney. And we
made that, | believe, to the Department of Water
Resour ces.

MR. FRINK: Okay. And what is the current status of
t he application?

MR. WLSON. The application for the funds?

MR FRINK:  Yes.

MR. WLSON: Ckay. The Departnment of Water
Resources, | believe, is part of the conditions of 204,
needs verification fromyour Board, that purposes of these
funds is appropriate with the goals and requirenents of
the State Board.

And | believe the State Board did this. W have
been negotiating with the Departnment of Water Resources
for a nethod of -- a contract so we can utilize these
f unds.

MR. FRINK: Do you know t he proximate anount of

funds that would be required to do the tenperature control
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devi ce?

MR WLSON: W did, but with the recent actions of
Nati onal Marine Fisheries in regards to endangered species
and sonme experiences that we had this last year, | think
we probably need to substantially increase the estimate,
because our water nanagenent plan that we had contenpl at ed
for the project is probably not going to work under the
current conditions.

MR. FRINK: Under the application as submtted, is
it your understanding that all the noney for building the
tenperature control device would cone from Proposition 204
funds?

MR. WLSON:. No

MR. FRINK: Were would the rest of the nobney cone
fronf

MR. WLSON. Fromthe Agency's water transfer
capital inprovenent fund

MR. FRINK: Do you know t he approxi mate breakdown of
the cost?

MR WLSON: Wth what the original estimates were,
there was approximately a mllion-and-a-half dollars out
of 204. And by the tine we paid for the design costs,
which we've incurred so far, the total cost was probably
going to run in the $1.8 billion. | think now that's an

unrealistic figure, because we're going to have to
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substantially change our water managenent plan

MR. FRINK: Okay. So Yuba County Water Agency
havi ng incurred the design costs and the project proposa
costs, but at the tine you subnmitted the application it
was hoped that DWR woul d cover the construction costs?

MR, WLSON: No. W were still short about 150,000

MR. FRINK: Okay. Was there a feasibility study
prepared for the tenperature control device?

MR. WLSON. There was a prelimnary design study
t hat was done.

MR. FRINK: Do you recall the mmin conclusions of
t hat study?

MR. WLSON: Basically, yes

MR. FRINK: Okay. Could you sunmmarize those
concl usi ons?

MR. WLSON. That by the installation of this
device -- | think | previously may have m sstated what the
conclusion was in the report. It was that the increase
bel ow Engl ebri ght Dam or the reduction in tenperature
potential bel ow Engl ebri ght Dam varied upon the tinme of
year fromzero to six degrees Fahrenheit.

MR. FRINK: Okay. The conclusion was that the
increase in tenperature varied fromzero to six degrees,
is that --

MR. WLSON:  No.
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MR FRINK: 1'msorry.
MR WLSON: As | stated that, |I'msure was very
confusing. | think | started out by saying increased, |

was thinking increase in benefit. The reduction in
t enper at ure dependi ng on the seasons and conditions was
anticipated fromzero to six degrees Fahrenheit.

MR. FRINK: Ckay. | wonder since the ability of
Yuba County Water Agency to neet the tenperature requests
for the water tenperature requirenments that the Departnment
of Fish and Gane has recommended has been an issue and
since this feasibility study has been prepared, could Yuba
County Water Agency provide a copy of that report to the
Boar d?

MR, LILLY: W already have, but we'll give you
another one if you can't find the last one. It was
submitted in connection with the Prop 204 request. But
since it's already in the Board's file, we'll be happy to
gi ve you anot her one and have it narked for this hearing,
if that's what you want.

MR FRINK: Yes, | would like that. There's nany
prograns with the Board and we're not always ensured who
has what information.

MR. WLSON. Yes, we will provide that.

MR. FRINK: Ckay. | appreciate that. | believe

that's all | have. Thank you, M. WIson.
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Ms. Low.
MR WLSON: You're wel cone.
M5. LON Good nmorning, M. WIson
MR. WLSON. Good norning

M5. LON | have a few questions here. |In Exhibit
19 Yuba County Water Agency has proposed a new mi ni mum
instreamflow regine for the Lower Yuba River; is that
correct?

MR, WLSON: That is correct.

M5. LON Okay. |'mwondering on the analysis of
this particular flow proposal, has YCWA anal yzed the
i npacts of this proposed flow reconmendati on, the one in
Exhibit 19, on the water supply available for consunptive
use?

MR LILLY: And I'"'mgoing to object to the question
on the grounds of relevance. W've had this argunent
before, M. Brown, but we continue to take the position
that a conparison of inpacts on consunptive uses and a
conpari son of reductions in instreamflows fromwet years
to dry years is not an appropriate conparison. This
project was built to supply the water for consunptive uses
and not for instreamflow requirenents.

H O BROM: Alice, can you restate that question?
Let's try it one nore tine.

M5. LON Could | -- could | let you know where |'m
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going with this question? Wuld that be hel pful ?

HO BROM: | think it would

M5. LON [|I'minterested in knowi ng whether there's
adequate information in the hearing record, at this point,
to adequately analyze all of the inpacts and nake a fair
conpari son of the YCWA fl ow recomendations with the Draft
Decision flow -- mininumflows and other proposals that
are on the table.

I'"'mwondering if there's adequate information for
the Board to fairly analyze the inpacts of various m ni mum
fl ow reconmendati ons.

H O BROM: If you, gentlenmen, would excuse nme and
| et me suggest a concern that | have, this ties into your
qguestion, is that one of the things that the Board will
have to deterni ne sonewhere along the way is the value in
the use of the water that's being diverted for transfers.

And if that is of extremely high value, it would
seemlike it nmay better serve your position. On the other
hand, if it's of low value, it nay not serve your position
as well and nmay nore favor the other position

There needs to be sonmewhere along the way a
conpari son of value of what the transferred water is being
used for as opposed to what it's being proposed to be used
for by the staff's drafted decision and the other

proponents.
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Now, with that, M. Baiocchi, you may add to
t hat .

MR. BAIOCCHI: M. Brown, with respect to
M. Lilly's objection, under the purposes of use for Yuba
County Water Agency's water rights permits and |icenses
that are on file here, Fish and Wldlife protection and
enhancenent are part of that project. So | disagree with
them It's built right into the water rights.

H O BROWN. Thank you, M. Baiocchi

MR. BAI OCCHI: Thank you.

H O BROM:. M. M nasian.

MR. M NASI AN: Menber Brown, before you is whether
or not this is appropriate and relevant to this
proceedi ng. Your coments were directly on point, which
is:

When we do a proceeding of this nature and we do
not have the Departnment of Fish and Game, NMFS, and the
US. Fish and Wldlife Service witing an environnental
i mpact assessnent, or an environnental inmpact report to
anal yze all of these inpacts, you and Ms. Low are left to
attenpt to pieceneal and prepare an EIR through ora
testinmony. That is, obviously, one of the things that we
will argue to you in the closing brief.

The probl em we have here and the problem

M. Lilly has and the reason why | believe you should
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sustain M. Lilly's coment and objection to the question
is we cannot prepare an adequate EIR by oral testinony of
the staff asking questions like this and M. WIson
attenpting to respond to them

W have to have a very carefully prepared set of
docunents, which are typically done through an EIR  And
if one of these fish agencies would sinmply say, we want to
condemn a part of the water rights and the water uses in
Yuba County and anal yze the inpacts, we woul d have that
docunent .

Qoviously, that last comrent is in the nature of
argunent, but | believe the objection should be sustained
for that reason.

H O BROMN: Thank you, M. M nasian
M. Cook
MR COOK: M. Brown, | think the question related
to consunptive uses. And so far in the hearing, as |
understand it, consunptive uses have been used based upon
or fromthe diversions of water fromthe Yuba River
itself, basically, through the north and south canal

Wereas, transfers, | don't know that we've
gotten into the out-of-basin transfers on the question
The out-of-basin transfers, as | understand it, have been
dealt with up to now in this hearing as sonething

different.
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But, in any event, on consunptive uses, the
fundamental question in ny nmind, at least, is the question
of the public trust under the Mono Lake decision. And
it's, essential, as | see it, to determni ne whether or not
t he consunptive uses, or diversions fromthe Yuba River
what inpact those will have on the instreamuses, to wt,
the inmpact on the salmon and the inpact on the steel head.

| don't think that it's possible to totally
separate consunptive uses fromtheir inpact on the
instreamuses. And | think they should both be considered
t oget her under the public trust.

Thank you.

H O BROMN: Thank you, M. Cook
M. Bai occhi
MR BAICCCH : M. Brown, |'mconcerned with
M. Mnasian's objection, et cetera. The hearing is a
result of a conplaint that | filed on behalf of four
organi zations. And to the best of ny know edge, EIR s
have never been required to be prepared for conplaints.

Secondly, we have a hearing record, 1992, 14 days
of hearing of which the Departnent of Fish and Gane
provided a |lot of testinobny. And they provided the Board
with a managenent plan. So there's a |lot of evidence,
wher eby, the Departnent of Fish and Gane spent years in

studying the Lower Yuba River and the fisheries and is so
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contained in their managenent plan. And, secondly, the
Draft Decision provides a lot of information on the
evi dence.

H O BROM: Thanks, M. Bai occhi

MR. BAI OCCHI: Thank you.

MR. CAWPBELL: M. Brown?

H O BROMW: Al right. Please

MR. CAMPBELL: Menber Brown, Matthew Canpbell of the
Attorney General's Ofice on behalf of the Departnent of
Fish and Gane. | think | stood, also, to say good
norning. | haven't seen you in a while.

H O BROM: It's nice to have you here
M. Canmpbel .

MR. CAMPBELL: | would also like to oppose
M. Lilly's objections for the reasons stated by the other
menbers in opposition, or parties in opposition, but also
based on the rules of evidence as applied to this
proceedi ng.

Techni cal Rul es of Evidence as applied in a court

of civil law are not applicable here. 1In an
adm ni strative proceeding like this, it's incunbent upon
the administrative tribunal to broadly seek the facts.
And an objection for relevance is, generally, not
wel | -taken in this type of forum

Particularly, where the questioning would not
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| ead to an undue consunption of tinme in the proceeding,
whi ch | doubt would happen fromthis Iine of questioning.

| think that the Board should take a broad view
of this proceeding and allow the question and get as nuch
i nformati on as possi bl e upon which to base its decision

H O BROWN. Thank you, M. Canpbell
M. Frink
MR. FRINK: Yes, M. Brown. The specul ation about
the type of environnental docunent that nay be required
think is premature until the Board has sonme idea of what
actions it may, actually, require need to be taken

The issue | think is the rel evance of the
guestion that this Ms. Low asked. In this hearing --
well, in the earlier hearing, Yuba County Water Agency put
on extensive evidence about what they believed the inpacts
of the Departnent of Fish and Gane's proposal woul d be.

In this hearing, Yuba County Water Agency has put
on extensive evidence about what they believe the inpacts
of the provisions of the Draft Decision wuuld be. And
that's entirely appropriate. Yuba County Water Agency has
suggested alternative flow requirenents and provisions for
protection of fish. And that's entirely appropriate, too.

Ms. Low s question went to any analysis that Yuba
County Water Agency nay have been done, or any evidence

that they may have on the inpacts of their own proposal
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And | think that is extrenely relevant and the question is
entirely appropriate.

H O BROMWN: Thank you, M. Frink

M. Lilly, you get the |ast word.

MR, LILLY: Thank you. And |I'mglad we're having
this discussion, because this really is one of the central
i ssues of this hearing. And first of all, just let ne
respond to M. Canpbell.

The Government Code Section 11512, Subdi vision
(O, the second sentence starts out,

(Readi ng):
"Any relevant evidence shall be admitted."

And, therefore, clearly the rel evance standard is
appropriate for this hearing, notw thstandi ng
M. Canpbell's statenents.

The nore inportant issue, though, here is really
what's going on here. And | really appreciate your
comments, M. Brown, because | think they really do get to
the crux of the issue here.

And | have to say |I think we see the issue
differently than, perhaps, the way you just stated it.

Val ue of water may be a rel evant consideration in many of
this Board's proceedi ngs. But, here, even if this Board
were to conclude that increasing instreamflows to enhance

the fisheries in the Lower Yuba River to respond to
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i mpacts that were not caused by the Yuba River Project was
a higher value of water than using that same water instead
to supply farmers in Yuba County to use that water for
irrigation, we're not saying that this is the case, but
even hypothetically if the Board were to concl ude that,
that still does not nean that it would be appropriate for
the Board to order that reallocation of that water.

Basically, what the Board would be doing is
ordering an involuntary reallocation of a significant
portion of the yield of New Bullards Bar Reservoir and the
Yuba River Project fromconsunptive uses for farners in
Yuba County to instream fl ow enhancenent purposes. And we
stand by our position that that would not be an
appropriate decision, or action by this Board under
California | aw.

And, therefore, since the questions that staff is
asking really go exactly to that issue of what is the
relative -- what are the relative deficiencies, | think
was one of their questions, and really what is the varying
val ues of the water, we stand by our position that that is
not a relevant inquiry under the | egal standards that this
Board must follow in this proceeding.

H O BROMN: Thank you, M. Lilly.
Bot h sides are very persuasive on this issue.

This is not an easy call, but I'mgoing to overrule the
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objection and allow the question. And | would like the
guesti on restated.

M5. LON Restated the question is: Has Yuba County
Wat er Agency anal yzed the inpact of the proposed fl ow
recomendations in Exhibit 19 on consunptive water supply
wi thin the Yuba County Water Agency?

MR. WLSON: No.

M5. LON Has Yuba County Water Agency anal yzed the
i npacts of these sane flow reconmendati ons on power
revenues?

MR. WLSON:. No

M5. LON Has Yuba County Water Agency, or their
consul tants, analyzed the inpacts of the proposed fl ow
reconmendati on on waterfow habitat?

MR. WLSON: No.

M5. LON Has Yuba County Water Agency, or their
consul tants, analyzed the inpacts of this flow proposal on
the ability to nmake water transfers?

MR. WLSON:. No

M5. LON And has Yuba County \Water Agency, or their
consul tants, analyzed the inpacts of the proposed fl ow
recomendati ons, on carryover storage |levels at New
Bul | ards Bar Reservoir?

MR, LILLY: If you don't know, just say you don't

know.
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MR WLSON: | don't know.

M5. LON And has Yuba County \Water Agency anal yzed
the inmpacts of the proposed fl ow recomendati on on econony
in Yuba County?

MR. WLSON: No.

M5. LON |If the Board were to order Yuba County
Wat er Agency's proposed m ni mum fl ows, do you think there
is adequate information in this hearing record for the
Board to analyze the specific effects of the proposed YCWA
m ni mum f | ow recommendat i ons?

MR LILLY: And I'"'mgoing to object to the term
"specific effects" as vague and anbi guous.

H O BROMWN. | agree, M. Low.

M5. LON |If the Board were to order YCWA's proposed
m ni mum i nstream flows, do you think there is adequate
information in this hearing record for the Board to
anal yze the effects of the proposed YCWA's proposed
reconmendati on?

MR, LILLY: Same objection. W still don't know
what effects whether we're talking instream off stream
power, air pollution, hydropower revenues, water transfer,
or what.

H O BROM: I'll pernmit you to confer. And if the
answer is no, then it's a noot issue.

MR. WLSON: Could you restate the question, please?
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M5. LON Ckay. |If the Board were to order Yuba
County Water Agency's proposed mninmuminstreamflows, do
you think there is adequate information in this hearing
record for the Board to adequately anal yze the effects of
t he proposed m ni muminstream fl ow on power revenues,
consunptive water supply, waterfow habitat, water
transfer availability, carryover storage |level in New
Bul  ards Bar, and Yuba County econony?

MR. WLSON. GCenerally, no. There nmay be enough if
you wanted to do sone cal cul ati ons that you could
determ ne the carryover storage inpact.

M5. LON Okay. So there would be adequate
infornation to get those cal cul ati ons?

MR. WLSON. For the itens that you had identified,

I think there's enough information presented and with the

nodel i ng work that you have done, | think you could do
t hat .
M5. LON Thank you.
MR LILLY: |Is that just for carryover storage?
MR. WLSON: That's for carryover storage, yes.
M5. LON Ckay. Thank you.

MR. FRINK: | do have just one foll ow up question,
M. WIlson, and | believe M. Mpna has sone.
Earlier in the hearing, | believe M. Ginnell

nmentioned that Yuba County Water Agency's flow proposals
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woul d result in deficiencies to Yuba County Water Agency.
And we got into a discussion if the Board could obtain
copi es of those nodeling results.

Is it your testinobny today that neither Yuba
County Water Agency, nor it's consultants, have done any
nodel runs of the flow proposals that Yuba County Water
Agency is maki ng?

MR, WLSON: |'mnot sure whether the consultants
did themor not, | do not know. W do not have the
results, if they did do the results. There have been no
nodel i ng efforts by the Agency. | have done sone
back- of -t he- envel ope cal cul ati ons and have sonme genera
i deas.

MR. FRINK: But you testified that you believe you
could run those results through the nodel that
Booknman- Ednonst on has prepared, or you could run the
proposed flows through the nodel that Bookman- Ednonston
has prepared as a way of anal yzing those inpacts?

MR WLSON. | think it's, technically, possible

MR. FRINK: Ckay. Thank you.

MR. MONA: It appears that M. Frink has covered al
the areas which |"'minterested in. But | would like to
take a short monent to, again, thank M. WIlson for his
cooperation during his pre-hearing field tour. It nade

for very snooth operations. Thank you.
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MR. FRINK: That conpl etes staff questions.
H O BROM: Al right. | have a couple of
guesti ons.
---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY THE BOARD
H. O BROMN: Do you have any recharge areas that
you' ve been working with up in the Yuba area?
MR. WLSON. Not directly. Mst of the agricultura
[ ands in Yuba County are heavy clays. That's part of the
reason that there is a fair amount of rice grown. From
our | ooks at attenpting groundwater management through the
30/30 plan, it appears that in sone of the creek beds that
exi st and al ong existing natural flow channels there are
some percolating possibilities and opportunities.

And to that degree, we have tried to encourage
the districts to nmaintain water in these creeks, wetlands,
bogs when they have the ability to do so.

H O BROM: Wien you nmake water transfers and use
groundwater in lieu of surface water to irrigate those
| ands, that could be conceived as an in-lieu conjunctive
use program

Have you done any analysis on the potenti al
increnental yield of the area by having such an in-lieu

type of progranf?
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MR WLSON. CQut of the experience in 1992, it gave
us an opportunity to gather a |lot of data on what the
response was fromthat. And we did a considerabl e anount
of nodeling. W have not done any rigorous analysis on
what a long-termsustainability woul d be on a groundwat er
exchange program conjunctive use.

But it appears there are, at |east, short
operation opportunities of some quantity. But to answer
your question, no, we have not done a long-termyield
anal ysi s.

H O BROM: Did you nonitor any of the standing
wat er | evels before and after your transfer prograns to
see what effect the groundwater punping had on the
groundwat er | evel s?

MR WLSON: Yes. W did an extensive nodeling
program on that.

H O BROM: And what did the basins pull down to
what were they when they started, approximtely?

MR. WLSON. The south basin, particularly, we had
nore data there. The south basin at the start of the '92
event, was probably -- the standi ng ground water el evation
was in the range of -- it varied. But the average was
probably in the elevation, sea |evel elevation of 30. And
at the conclusion of the '92 event, it was down to about a

m nus 40 sea | evel el evation
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H O BROMN: So you dropped about --

MR WLSON: So we pulled it down about 70 feet in
that event.

H O BROWN: Have those | evels come back up now
si nce then?

MR. WLSON. Yes, they have, generally. Yeah.

H O BROM: Al right. Does it appear, then, to be
a programthat night have sone benefit as being able to
put together a consunptive use, or in lieu, or increase in
yi el d?

MR. WLSON. There are opportunities. There the
cost of doing that is substantially greater than the cost
of the surface water supply, but physically there are sone
opportunities.

H O BROMN: The punping water |level, then, if
you're 30 down to a minus 40, what's the punping water
| evel fromthe ground about, 1207?

MR WLSON. On the average in Yuba County it's in
the range of 70 to 100 feet.

H O BROM: So power cost could be 12, $15 an
acre-foot?

MR. WLSON: The energy costs are at |east that,
yes.

H O BROM:. Any redirect fromM. Lilly?

MR LILLY: Yes. | have a few questions.
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H O BROM: Ckay. And, again, I'll remnd al
others that recross is, however we're |iberal on cross,
recross is to be directed at the redirect.

Wth that in mnd, proceed, M. Lilly.

---000---
REDI RECT EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY MR LILLY

MR LILLY: First of all, M. WIson, | think you
nm sspoke in response to your questions -- in your
responses to M. Brown's questions. And | think we need
to clarify the record.

When you were referring to the 1992 groundwat er
substitution, did you, actually, nean the 1991, because
you previously testified --

MR WLSON: Yes, I'msorry, | did nmean 1991. Thank
you.

MR LILLY: Just thought we ought to get that clear
Second clarification | would like you to nake, M. WIson,
in response to questions from M. Cunni ngham on Tuesday,
you tal ked about the estimates of the anpbunts of water
that the Agency would have in surplus to transfer to
out - of -county users under different scenarios.

Do you recall that testinony?

MR WLSON. | renenber the question. | don't

renenmber who the questioner was.
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MR LILLY: Okay. Well, at one point | think
there -- there, of course, are different assunptions
i nvol ved and | think you may have m sspoke. But |'mjust
goi ng to show you Page A-5 from S YCWA-16A. And | would
like you to clarify which scenario the estimtes show that
there woul d be approxi mately 60,000 acre-feet of
transferable water for out-of-county users?

MR, WLSON: That would be under the current 1965
Fish and Gane instream flow requirenments and present |eve
of demand.

MR. LILLY: And that's, basically, scenario one in
t he Bookman Ednundst on nodel i ng?

MR WLSON: Correct.

MR, LILLY: And scenario two, which | believe the
testimony was, was the 1965 agreenment with the estimated
full devel opment denands. Wat would the transferable
amounts be under that scenario?

MR. WLSON. In approximtely 60 percent of the
years, 3,000 acre-feet.

MR LILLY: Okay. So if you said something before
regardi ng present |evel denmands, or full-devel oprment
demands, is your testinony, in fact, based on this table
on Page A-5?

MR, WLSON: That's correct.

MR LILLY: Last line of questioning, M. WIson,
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M. Frink asked several questions on Tuesday about the
appropriateness of using the historical diversion data
fromthe early -- or approximately 1997 and into the late
1980 periods in conparison to present |evel denands.

Has there been an increase in the acreage that
t he Agency has served, or provided water fromthe Lower
Yuba Ri ver between the late 1980's and the present?

MR, WLSON: That is correct.

MR, LILLY: Ckay. And has that been reflected in
LAFCO approved annexations to sone of the l[ocal water
districts?

MR WLSON: That's correct.

MR, LILLY: And, then, has that also been reflected
in amendnments of the Agency's contracts with sone of these
| ocal water districts?

MR, WLSON: That is correct.

MR LILLY: And if you could tell ne for Brophy
Water District, what was the increase in acreage that is
now under contract with the Agency?

MR WLSON: From 1989 to date there's been an
i ncrease of 3668 acres added.

MR. LILLY: In Brophy?

MR. WLSON. In Brophy Water District.

MR LILLY: Ckay. And what has been the increase

since the late 1980's to the present in Ramirez Water
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District?

MR. WLSON: 341 acres.

MR, LILLY: And what has been the increase in acres
fromthe late 1980s to the present in South Yuba Water
District?

MR WLSON: 1283 acres.

MR LILLY: And, then, has there also been a -- or
did the Agency have any contract at all with the Dry Creek
Mut ual Water Conpany in the late 1980's?

MR. WLSON: No.

MR, LILLY: Wen was that contract between Dry Creek
Mut ual Water Conmpany and the Agency executed?

MR WLSON: | believe in '96.

MR, LILLY: Ckay. That would be 19967

MR. WLSON: 1996, yes.

MR. LILLY: Thank you. And how nany acres of |and
are covered by the Agency's contract with Dry Creek Mutual
Wat er Conpany?

MR WLSON: 5244,

MR, LILLY: And have all of those acres received
surface water supplies fromthe Lower Yuba River yet?

MR. WLSON: No.

MR, LILLY: Wsat is going on? What's the schedul e
for devel opnent and what has to happen for there to be a

full devel opment of a surface water supply to the Dry
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Creek Miutual Water Conpany?

MR WLSON: For Dry Creek their distribution system
was conpleted at the end of this construction year. For
1998 and '99 they were able to serve a snall part of their
district. The bulk of the district -- excuse ne, not
district --

MR LILLY: Mitual Water Conpany?

MR WLSON. Mitual Water Conpany's area will cone
on line this com ng season, but still they will be
probably another three years before they have service to
all of their area.

MR LILLY: Okay. But within approxinmately three
years you anticipate full service of the Yuba R ver water
to the Dry Creek Mutual Water Conpany service area?

MR WLSON: That's ny estimates, yes.

MR. LILLY: Ckay. Thank you. | have no further
guestions on redirect.

H O BROM: My | see the hands of those who w sh
to recross.

kay. M. Baiocchi, why don't you go first.

MR. BAIOCCH : M. Brown, ny concerns are not
specific questions on recross -- is that | have two
concerns.

First concern is that -- first concern is that

M. Lilly was coaching the witness and provided himwith
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t he answer when he referred to '92, '91. And | realize

that you're very liberal, but

into the record.

I want that to be placed

Nurmber two, M. Cunninghamis not here this

norni ng, he may be here this afternoon. okay. | cannot

speak for the Attorney General's Ofice, but | can speak

as a public nenber. And | believe that M. Cunni ngham

shoul d have the availability of cross-exam ning

M. WIlson on his redirect answers.

And |

think that woul d be reasonabl e, because

M. Canpbell has just wal ked into the proceedi ngs. Now,

that's up to M. Canpbell

to either support that or not,

but we represent a public interested organi zation.

Thank you.
H O BROWN: Thank you, M. Baiocchi
M. Canpbell, 1'll get to you in a mnute.

M. Cook, you were up

MR COCX:

M. Brown, this does not necessarily

relate to the recross, but | think it's an appropriate

time to raise a request that |

have: M. WIlson remains a

witness. In the cross-examning -- on the original

cross-exam ning of M. WIson,

used a plaque for an

over head, which was Figure 1 of the Draft Decision

| talked to staff and,

Deci sion i s not

in the record,

or

apparently, the Draft

is not evidence in the
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record in this proceeding, at |least, so far.

And so |, inadvertently, did not include the
overhead that | had, which was part of the Draft Deci sion,
as an exhibit. And to that extent, M. WIlson did testify
about it at sone length. And | would like to at this tine
ask that that particular document be introduced as ny
number next in order.

H O BROM: Have your exhibits been admitted into
evi dence?

MR. COOK: The other exhibits?

H O BROM: Yes.

MR. COOK: Yes, | think they've all been accepted.

H O BROM: So you would like to add this exhibit?

MR COOK: VYes. I'dlike to add this as an
addi ti onal exhibit, even though it's part of the Draft
Order, it's Figure 1 of the Draft Order but, apparently,
it's not in evidence, at |east, so far.

H O BROW:. Al right. | understand.

Do you have that exhibit, Ernie? Do you know
whi ch one we're tal ki ng about ?

MR. MONA: W can get a copy of it. | don't have
it --

MR. COOX: | have a copy on ny desk, if you would
like ne to provide it.

MR MONA: It conmes out of the Draft Decision.
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H O BROM: Mike sure that we're all on the sane
page here.

MR. FRINK: Yes, we do have a copy of the figure
M. Cook is referring to. And | believe that all the
parties are aware of what it is as well. It's sinply a
nmap.

H O BROMW: M. Mnasian, would you like to see it?

MR MNASIAN. Let's just all be clear. M. Cook is
marking this as his exhibit, it will be given a nunber.
It's very inportant that we do not include the proposed
decisions and the staff hearing -- draft staff hearing
report, because we would, then, have an opportunity to
exam ne Board Menbers and staff nmenbers that m ght have
been involved. So we all understand that we're talking
about a docunent, one page?

H O BROMN: One-page docunent, M. Frink?

MR FRINK: Yes. | agree with M. M nasian. The
Draft Decision and the previous staff analysis of the
record fromthe earlier hearing, are not evidentiary
exhibits. But there is a map in there that M. Cook asked
sonme questions on, | think the record would be clear if
that map is given an exhibit number.

H O BROMW:. Are there any objections to the
addi tion of that exhibit into evidence?

MR LILLY: M. Brown, | do not object to that
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exhi bit being marked as one of M. Cook's exhibits and
received into evidence for the purpose of clarifying prior
testi mony.

However, | do want to note that while the Draft
Deci sion and staff analysis, certainly, are not
evidentiary exhibits, they are part of the adm nistrative
record in this proceeding. They are in the files that
State Board staff has already offered into evidence -- or
into the record for this proceeding. So while they're not
evidentiary, they are part of the record of this
proceedi ng.

H O BROMN: Thank you, M. Lilly.

Gve it a nunber. Do you have a nunber?

MR. MONA: Yes, sir. We'll identify it as S Cook-5.

H O BROM: Al right. Can you nmake copies for
everyone in case everyone doesn't have a copy and bring
themin after lunch for distribution?

MR COOK: M. Brown, | have a number of copies at
nmy desk. 1'mnot sure | have enough, but if anyone w shes
a copy, | think I can provide them

H O BROMW: If you would put themon the corner of
the desk there.

MR COOK: Al right.

H O BROMW. And those who wi sh a copy nmay pick one

up, M. Cook. Thank you.
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There being no further objections, | will allow
that to be adnmitted into evidence.

MR. COOK: And | apol ogi ze for not having brought
this up in a tinely manner.

H. O BROMWN: Thank you, M. Cook.

M. Canpbel I .

MR. CAMPBELL: Menber Brown, | would like to respond
to M. Baiocchi's comments and request. M. Cunni ngham
was called away this norning to handle a hearing in
Placerville. And he's expected back after the |unch
br eak.

And he, obviously, knows this case. He knows his
own cross-exanm nation. And his representation of the
Department of Fish and Gane is likely to be benefited from
his ability to do recross-exam nation of M. Wlson if he
shoul d so choose, but on the other hand, |I'm cognizant of
the Board's need to press forward and the val ue of tine.

Sol will leave it to your discretion, Menber
Brown, to decide whether to provide that opportunity to
counsel for Fish and Gane.

H O BROWN. Thank you, M. Canpbell.

MR. CAMPBELL: Thank you.

MR. GALLERY: M. Brown?

H O BROW. M. Gllery.

MR. GALLERY: M. Brown, |I'd Iike to speak briefly.
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| understand the points, but ny w tnesses for Brophy have
been here two days waiting two days and South Yuba

Wi t nesses have been -- part of the w tnesses have been
here two days waiting and we would sort of like to get on
with it and go as quickly as possible.

My inpression fromM. Lilly's recross was really
to clarify some earlier testinony. Nothing was new. He
was trying to clear up sonme errors that could have caused
alittle trouble in the record. So | don't really see the
need to stop. Let M. Cunni ngham cone back and read the
transcript. | don't see the need to take that tinme and go
t hrough that again. | would urge you not to allow that.

H O BROMN: Thank you, M. Gllery.

W' ve tried to acconmpbdate several schedul es
during this hearing and we will continue to do that. | am
cogni zant of the time that this is taking. And I'm going
to talk to all of you in just a few minutes about that
i ssue to see what we can do to speed up this hearing.

But, M. Lilly, can you and M. W/Ison
acconmodate M. Cunni ngham for, | would say, probably
three or four mnutes at the nost --

MR CAMPBELL: At the nost.
H O BROM: -- after lunch? WII M. WIson be
here?

MR LILLY: M. WIlson will be here. bviously,
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we'll reserve our right to object at that tine. CQur

mai n

concern will be that recross be linmted to the scope of

redirect. And | think M. Gllery correctly pointed out

our redirect was very limted.
H O BROAN: That's right.

Yes, M. Canpbell.

MR. CAMPBELL: Yes. | appreciate providing that

opportunity to M. Cunningham And | do not

fact whether he will have any recross.

know f or

H O BROM: Al right. WII you inform

a

M. Cunni ngham specifically, what the recross was and

M . Cunni ngham knows to address his questions,

specifically, to the recross.

And then after lunch, I will ask you to

acconmodate M. Cunni ngham for a few nonments to give him

the opportunity to nake that recross.

Is there anyone el se who wi shes to recross?

MR. FRINK: Three short questions, M.
H O BROW. M. Frink, please.

---000---

RECROSS- EXAM NATI ON OF YUBA COUNTY WATER DI STRI CT

BY STAFF

Br own.

MR. FRINK: Yes, M. WIlson, | just wanted to

clarify about the additional acreage that has been added

into Yuba County Water Agency's service area.

You
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nmentioned, additionally, Brophy Water District, Ramrez
Water District, and South Yuba Water District. And you
gave figures for each area.

Is it your understanding that all of those
addi ti onal areas that have been added to your service area
within those three water districts have, actually, been
recei ving surface water from Yuba County Water Agency?

MR WLSON: | do not know that for a fact, but I
woul d assune that the mgjority of them have.

MR. FRINK: Okay. And, then, the fourth area that
you nmentioned was the Dry Creek Mutual Water Conpany. And
you stated, | believe, 5244 acres have been added there to
your service area; is that correct?

MR, WLSON: That is correct.

MR. FRINK: And do you know how many of those acres
have received water in either 1998 or 1999 in Yuba County
Wat er Agency?

MR LILLY: And I'"'mgoing to object. | don't think
M. Frink intended, but the question is unclear when he

says, "have received water," but there's the issue of
groundwat er versus Yuba River water. And | think he neant
Yuba River water, but I'd ask himto clarify.

H O BROM:. M. Frink?

MR FRINK: Yes, | will clarify.

How many of those acres have received surface
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wat er from Yuba County Water Agency?

MR WLSON: | amnot -- | do not know the
acreage -- in the YCOWA-27. It identifies a quantity of
water in 1998 and 1999 that were delivered to these |ands.
But the exact acreage that those were applied to, | do not
know.

MR. FRINK: Okay. | appreciate it. The quantity of
wat er woul d be sufficient. Thank you

H O BROMN: Thank you, M. Frink

Al right. M. Lilly, do you have any additi onal

exhi bits you wish to add?

MR LILLY: Yes. We would like to offer at this
time Exhibits S-YCWA-1, S-YCOWA-11, S YOWA-22, and
S- YOWA- 27.

H O BROM: \What was the first one?

MR, LILLY: 1.

H O BROM: Al right. Are there any objections to
the admi ssion of those exhibits into evidence?

MR CGEE: M. Brown?

H O BROMN. M. Cee.

MR GEE: M. Brown, at the beginning of these
conti nued hearings on February 22nd concern was rai sed by
certain parties as to the scope of this hearing,
specifically, as to the out-of-basin -- proposed

out - of -basin water transfers.
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And | believe those concerns were raised by the
State Water Contractors as well as the Department of Water
Resources. And they at that tine -- and correct nme if I'm
wrong -- had raised sone premature objections to certain
evidence. And that evidence relates to S-YCWA-11 and
S- YOWA- 22,

H O BROMW: 22 and 11?

MR CGEE: That's right. And I, at this tine, would
like to raise simlar objections to that evidence for
those very reasons, that they bear upon issues that have
not been noted. And that is, specifically, the proposed
out - of -basin water transfers.

And | would ask the Board to strike that portion
of M. Wlson's oral testinony as well as the witten
portion of the testinony in S-YCWA-11 as they relate to or
refer to those proposed out-of-basin water transfers.

And, specifically, part five of S-YCWA-11, part
six, part nine; the attachnents three, four, and five of
S-YCWA-11. And for the same reasons, | nove to strike
S- YOWA- 22.

As to S-YCWA-11, M. WIlson's testinony, that
portion relates to additional flood control. And I think
it cane out during cross-exam nation of M. WIlson's
testinmony that flood control is not one of the mandates

required of the Agency. And for that reason | would ask
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that testinony be stricken
H O BROMW: Ckay. Thank you, M. GCee.

Are there any other objections? M. Lilly.

MR LILLY: M. Gee's objections are inappropriate.
First of all, regarding out-of-basin water transfers,
M. Cee, hinself, spent several mnutes aski ng nany
guesti ons about the Agency's dom nion and control over
wat er out of basin. And, therefore, it would not now be
appropriate to strike the direct testinony that gave rise
to his cross-exam nati on questions.

Furt hernmore, his objection is far too broad.
Sections five, six, and nine deal with far nore than just
the narrow i ssue of whether or not the Agency can retain
dom ni on and control over water that passes Marysville
fromthe Yuba River into the Feather River.

They al so address the entire issue of the value
of the storage, carryover storage for future water
transfers and the value of that water to the Agency,
whi ch, of course, is relevant to the inpacts on that that
woul d occur from higher instreamflow requirenents. So
the objection is far too broad in that regard.

As to the narrow i ssue of domi nion and control of
wat er out of basin, we believe -- we also object -- we,
al so, believe that M. Gee's objection is incorrect,

particul arly, because he raised the issue and discussed it
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at length in his cross-exan nation.

But, al so, because the ultimate reasonabl eness of
any decision by this Board on instreamflows wll be
affected, potentially very dranatically, by whether or not
the Agency has the ability to di spose of that water, or
basically to have soneone el se use that water under an
order fromthe State Board. So we believe that the
evi dence is relevant.

As we discussed the first day of the hearing, we
are, certainly, not asking the Board to rule on the
petition for change, which is in Exhibit S-YCWA-22. The
pur pose of submitting that exhibit for this proceeding is
just to offer the evidence that the Agency intends to
retain control over that water and intends to ask the
Board in a subsequent proceeding to approve the transfers
that are related to that petition.

And, particularly, with this Board, as several
| awyers have said today, with the broad rules on the
adm ssibility of evidence it would not be appropriate to
excl ude these objected to exhibits.

H O BROMN: Thank you, M. Lilly.

M. Cee, your objections are noted and in the
record. |I'mgoing to allow those exhibits into evidence.

And thank you, M. WIson.

MR LILLY: And with that we're done with our direct
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case. Obviously, we will reserve our right to submt
rebuttal evidence after all the other parties' direct
cases.

H O BROM: Yes

M. Mnasian. While M. Mnasian is stepping up
to the table, we have three additional days reserved,
March 6th, 7th and April 19th. We're going to cancel
April 19th.

MR, FRINK: Excuse ne, M. Brown. | believe it's
April 3rd, 4th, and 19th.

H O BROM: Correct. That's correct. | sonetines
do that to M. Frink to make sure he pays attention, also.
It's April 3rd, 4th, and 19th. The 19th is cancell ed.

I's there anyone here that thinks we can't finish
in two days after today?

MR. LILLY: Just because no one else isn't standing
up doesn't mean they don't agree with me, M. Brown. |
think we'll know much better by the end of today, but I
certainly, think there's a possibility. Because of the
cross-exam nation and, particularly, the cross-examnination
of Yuba County Water Agency's wi tnesses by nmany parties
far exceeded the 20-minutes linmt, | think there's a
definite possibility that we're going to take a
considerable nore tine and not finish in the next couple

days.
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H O BROM: Al right. If we can't finish in two
nore days, we'll reevaluate that at the end of the day.
But the days | set aside for consideration is May 1 and 2,
one or the other.

M. Morris.

MR MORRIS: M. Brown, I'msitting here very
nervous, because a couple of my people are up next, or
after these two. And I'mnot exactly sure how | ong
everybody is going to take. And one of nmy witnesses is
definitely not avail able today and we were hoping to put
everybody on as a panel .

So | wanted to give you a little warning that
if -- talking to all the other parties that are up next,
we didn't think we woul d get our w tnesses today, but | am
concerned about that. And | was going to ask your
i ndulgence if it's getting late in the day and they're not
here. But | wanted you to take that into consideration.

H O BROMW:. Al right. M. Mrris, as we proceed,
woul d you, please, renind ne later on in the day and if we

can accomopdat e your schedule, we surely wll.

MR MORRIS: | appreciate that, M. Brown. Thank
you.

H O BROM: Ckay. |I'mgoing to ask all of you,
this is a very difficult hearing. I'mtrying to give it

as much time as necessary to nmake sure all of you have the
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opportunity to get your information and concerns on the
record. This is extrenely inportant to everyone here and,
certainly, to the Board.

At the sane tine, |'mgoing to ask you to do what
you can to speed it up to where we don't take undue del ays
with the witnesses and advantage of each other's tine.
You' ve been very succinct and to the point. And | would
appreciate you continuing in that vein. Let's see if we
can nove it al ong.

Wth that spirit in mnd, M. Mnasian, you're
up.

MR. M NASIAN:  Thank you, M. Board Member Brown,
bel i eve M. Mathews was sworn on the first day, but M.
Rue has not. |If you could swear M. Rue.

H O BROM: Stand, please. Raise your right hand
You pronmise to tell the truth in these proceedings, if you
do answer, | do?

MR RUE: | do.

H O BROM: Please, be seated

---00- - -
DI RECT EXAM NATI ON OF SOUTH YUBA WATER AGENCY AND
CORDUA | RRI GATI ON DI STRI CT
BY MR. M NASI AN
MR MNASIAN. We'll start with you, M. Mathews.

Is Exhibit 2.1 a statement of your qualifications?
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MR MATHEWS:  Yes.

MR. M NASIAN:  And, M. Mathews, generally, are you
the president of the Cordua Irrigation District, Board of
Directors and have been so for many decades?

MR. MATHEWS: That's correct.

MR. M NASIAN. And are you, also, a farnmer in the
Cordua Irrigation District and in the Hal |l wood Water
Conpany and in the Ranmirez areas?

MR. MATHEWS: That is correct.

MR. M NASI AN:  About how many acres do you and your
famlies farnf

MR. MATHEWS: We farm approximately 6,000 acres in
about six districts.

MR. M NASIAN.  Woul d you sunmari ze your testinony
starting with the issue of the feasibility of groundwater
substitution in the Cordua Irrigation District and the
experi ence of Cordua in 1991 and in 1994 in participating
with the Department of Water Resources' request that
groundwat er be punped to alleviate problens in the other
area of the state?

MATHEWS:  You want --

M NASI AN:  Just, generally, did you participate?

2 3 3

MATHEWS:  Yes.
MR. M NASIAN. Okay. And is there sufficient well

capacity in the Cordua Irrigation District to nake up the
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deficiencies that would occur under the proposed
Department of Water Resources' recomended fl ow regi ne, or
the recommended flow reginme in the proposed decision?

H O BROM:. M. Cook?

MR. COOK: | have to object to this particular
guestion. A deficiency -- it assunes facts not in
evidence -- well, at least, not resolved. It says that
assuming that -- it says: Can you nake up the difference
in the shortages of water? | hope | get this question
correct, but | think it assunes a fact that there will be

shortages of water which is, certainly, their case. But
they're assum ng sonething as a fact, which is not,
necessarily, proven at this point.
H O BROMWN: Thank you, M. Cook
Per haps, you could restate your question.
MR MNASIAN. |'d be glad to.

M. Mathews, did the Cordua Irrigation District
participate in the groundwater punping at the request of
DWR in both '91 and ' 947

MR. MATHEWS:  Yes.

MR. M NASI AN:  And what capacity were the | andowners
able to develop fromthe wells in those years?

MR. MATHEWS: Approxinately 75 -- approxi mately 7500
acre-feet, we punped in 1991. And approxi mately 9500

acre-feet was punped in 1994.
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MR. M NASIAN:  And you understand that under the
proposed deci sion the anpbunts of groundwater that woul d
have to be utilized to replace the deficiency anounts
woul d be approxi nately 18,000 acre-feet per year, do you
not ?

MR, MATHEWS: Yes, | do.

MR. M NASIAN: And do you have an opi nion and an
observation in regard to the feasibility of doing that and
what probl ens would occur in the vicinity of Cordua if
that was attenpted?

MR. MATHEWS: The Cordua Irrigation District lies
along the foothills of the Sierra-Nevada. It is not a
deep soil out in the alluvial areas in the center of the
vall ey. When we punped in 1991 on the east part of our
district, is subdivisions which is on a hill. | think it
has approxi mately 60 hones. Wen we punped in the second
week, the people of the hones had an association neeting
and invited ne to cone up.

Vell, | live down in the center of the district.
And before | could go up there our punp well -- our
donmestic well had, also, run out of water. So | had to
t ake some soap to the swi mm ng pool before | went up
there. So we were quite concerned with the effect that we
woul d have on the district up there.

And it was Cordua's position that if anyone had
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wel |l trouble, we weren't |ooking to see what kind of
trouble it was. We would have well people up there the
next norning. And about three or four different wells had
troubl e during that season. W fixed themthe next
nor ni ng.

And when we went to participate with the State,
again, in 1994, the people fromthe association came to
our district neeting. W said we would handle it the sane
way. And they said as long as you handle it that way
there woul d be no objection to you punpi ng.

But, yes, | guess the thing is when we're punping
9,000 acre-feet we have an effect on donestic wells in a
substantial part of our district, which is inhabited by
houses.

MR. M NASIAN:  And, M. Mathews, during periods in
whi ch deficiencies are declared for Cordua, they're also
declared for Ranmirez, Brown's Valley, and Hallwood in the
sane vicinity, are they not?

MR. MATHEWS: Yes. The Brown's Valley is primarily
to the east of us; Ramirez is to the north; and Hal |l wood
is to the south.

MR. M NASIAN: Wuld it be possible to dril
additional wells and punp 18,000 acre-feet in Cordua
i nstead of the approximately 7 to 9?

MR. MATHEWS: It's our assunption -- and we've been
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nonitoring the wells since 1991 on a two-nonth basis both
on our area and adjacent wells -- is that we think if we
try to punp 18,000 we woul d have effects that we couldn't
mtigate with the nei ghbors.

MR M NASIAN: Now, in addition to irrigation
Cordua Irrigation District provides water for waterfow
habi tat and straw deconposition. W're going to try not
to duplicate the testinony of Dr. Reid

But woul d you describe to the Board what you
believe the effects of the inability to get water at ful
capacity in Cctober as a result of conditions upon
fluctuation of flows in the Yuba Ri ver could be upon
wat erfow and straw deconposition within the District?

MR. MATHEWS: The Cordua District is -- starting
back in the late '30's -- started flooding rice fields and
pasture for duck clubs. The area is now al nost 100
percent flooded for either straw deconposition, or duck
clubs, but primarily for duck clubs or habitat.

Because of the | andowners' preference, we plant
early varieties of rice. W plant it early. W take it
off early. And we start flooding for ducks in Septenber.
When we flood for ducks in Septenber, there is very few
other areas in the State that have fl ooded | ands.

And we've had duck popul ations where they're

literally shoulder to shoulder on the fields. By being
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shoul der to shoul der on their fields and being warm it's
quite -- | don't know quite the right way to say it --
it's quite cromded. So we can't just flood the field and
| eave the water there. W have to run the water through
the fields.

And when you get to the area when you wonder why
our water use is alnmost as high on a nonthly basis for
flooding duck fields against rice fields, it is primarily
because of the botulismand chol era, which we've
experi enced.

MR MNASIAN. Wuld it be feasible in your viewto
repl ace the surface water with well water and obtain the
sanme invertebrate growh, the sane habitat for early
season waterfow within the Cordua Irrigation District?

MR. MATHEWS: |If you'll see fromthe chart that |
bel i eve the Yuba County Water District submtted, where
you |l ook at the daily diversions for Cordua, you'll see
that we're diverting in the area of 180 to as high as a
little over 200 in |late Septenber and early Cctober. And
our well capacity is only 80 cfs.

So if you tried to decrease the large flows to
flood the, approximtely, 9,000 acres, you would not fl ood
it. It would not have a place for the ducks in the
flyway. And it would put even nore pressure of giving the

shoul der -t o- shoul der conpetition with the ducks that would
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be there.

MR M NASIAN: M. Mathews, is the Cordua Irrigation
District working with the Departnent of Fish and Gane to
consi der nethods of alternating the function of the screen
froma trap that allows marking and rel ease and
docunentation of fish to one that operates on an automatic
or continuous basis?

MR, MATHEWS: Yes, we are. W've had discussions,
primarily, on the phone with M. Nelson. W've net on the
river. We're quite -- we believe the present screen
nodi fi ed and updated would work to satisfy the
requi renents that we keep the snolt, or small fish out of
our diversions.

MR. M NASIAN:  Now, M. Mathews, attached to your
testimony are a number of exhibits. They're grouped as
Exhibit 4, 1 through 3, and 5, 1 through 3.

I's one of those exhibits in each set an aerial
phot ograph of a field in a typical year? This one is
Exhibit 5, 1999, Aloha. |Is that what we would call the
col d-water entrance to the rice fields within your area?

MR, MATHEWS: Yeah. This is a field that's on the
| ower end of our district, in fact, alnost at the extrene
northeast corner of the District. It's a 211-acre field.
It has about 12 levees init. So the first field is

approxi mately 10 acres.
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And if you'll see where the water cones in, that
the water is so cold it wouldn't even growin the first
part. As the water starts to warm up, you know, through
the fluctuations of day and night, you'll see we finally
get some rice to grow. But you'll see on later exhibits
that there is no rice that is harvestable.

MR. M NASIAN:  Now, M. Mathews, does your fanily
have one of the few harvesters that can nonitor the actual
production by foot as it goes across a harvesting field in
California?

MR. MATHEWS: Yeah. They devel oped a technology in
the Mdwest and we started with it approximtely three
years ago where you put a GPS systemon the harvester,
which | ocates its position every few seconds. |It, also,
has wei ght scales on the elevators and a sanpler that
tells you the noisture of the rice.

So you get dry yields, instantaneously. And you
can find where your yields run anywhere from 20 sacks to
100 sacks in the acreage and you can find out where the
problenms are. And then we try to figure out what's
causi ng them

MR. M NASIAN: Attached to your testinony is a study
done by the Departnment of Fish and Game in 1962 in which
they were studying shad. And it had tenperatures in the

Yuba River at Daguerre Point; did it not?
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MR MATHEWS: Yes, that is correct.

MR MNASIAN. And that's before Bullards Bar was in

exi stence; is that correct?
MR MATHEWS: That's correct.

MR. M NASIAN: And is Exhibit 3.1 a graph prepared

fromthat information in which the red line represents the

tenperature of the water at Daguerre from May 1 on, before

Bul lards Bar, in a particular year?

MR. MATHEWS: That is correct.

MR. M NASIAN: Now, is Exhibit 6 a simlar map with
a black -- or graph with a black |ine which shows the
proposed decision's tenperature from May 1?

MR, MATHEWS: That's correct.

MR. M NASIAN: And the red line, which is 1962?

MR. MATHEWS:  Yes.

MR. M NASIAN. And did you and ny staff put on the
tenperatures in 1997, 1998, and 19997

MR, MATHEWS: That's correct.

MR. M NASIAN: Okay. Now, did you, based upon the
experience in 1997, 1998/99, attenpt to utilize the John
Deere GPS systemto denonstrate if there was any
rel ati onship between I owering tenperature in the Yuba
River in the growi ng season and effects on your crop
producti on?

MR MATHEWS: Yes, we did.
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MR. M NASIAN:. Ckay. Now, you know there's a
rel ati onship, don't you, between water tenperature and
producti on?

MR. MATHEWS: Yes. The university has a genera
rule of thumb that the rice grows between 65 degrees and
95 degrees. Colder than 65 degrees, the rice wouldn't
grow. It grows, obviously, better when you' re up closer
to the higher end of the scale.

MR. M NASIAN. And you've also correlated this to
your overall production on all your acreage in your area
and upon cross-exam nation, you'll be able to answer
guesti ons about whether or not tenperature reduction in
the Yuba River has an effect upon the volune of the crops,
and therefore, the profitability in the Cordua area?

MR MATHEWS: Yes, we do.

MR. M NASIAN. M. Rue, your qualifications are not
properly stated, are they? You are a graduate of |aw
school, but not of the Hastings Law School ?

MR RUE: That's right, M. Mnasian. | graduated
fromDavis in 1974.

MR. M NASIAN. Ckay. M. Rue, other than that, your
qualifications are correct; are they not?

MR. RUE: Yes, they are.

MR. M NASIAN. And you farmin the southern Yuba

County and in areas of Sutter County; do you not?
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MR. RUE: Presently, | do not farmin Sutter County,
just Yuba County, southern Yuba County.

MR. M NASIAN. M. Rue, have you been active for a
nunber of years in issues relating to econom cs and trade
inregard to rice?

MR. RUE: Yes, | have.

MR. M NASIAN: And are you also a director of the
South Yuba Water District?

MR RUE: Yes, | am

MR. M NASI AN:  And you' ve been such since the
begi nning of the District?

MR. RUE: Yes. |1've been president since we forned
the District.

MR MNASIAN. M. Rue, would you like to summarize
your testinmony?

MR RUE: Well, | think the salient point here is
that two things have happened since 1992 that probably
bear on this whole issue. One, in 1991 during the drought
our district as well as others in Yuba County, of course,
as has been previously testified to, joined in pumnping
groundwat er so that we could put water into the State
wat er bank out of the Yuba Project.

I was one who was very concerned at the outset of
that proposal that we woul d overdraft the aquifer, not

only to our detrinent, but to those around us that did not
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have surface water and, of course, have been able to
continue to be productive on their |ands, because the
groundwat er tabl es have cone up, nuch to the benefit of
those that were outside the District.

And after a lot of discussion, we came up, at
least, in our district with a requirenent that we woul d
not punmp nore than two and a half acre-feet. At that
time, we were trying to take our best guess at what we
t hought m ght be a safe yield.

Qur experience during that time was that, numnber
one, we weren't able to punp that nuch water. W didn't
have quite that much capacity. So | guess all the earlier
di scussi on and agony over that was probably brought noot,
because we couldn't do it, in any event. But nore
tellingly, we did have a significant drop in our pumnping
| evel s.

Qur pumping levels started out in the 65 to 75
range. And it wasn't long before many of our wells were
inthe 130 to 140 range. Previously, to our -- in our
district getting surface water in the md 1980's, our
punping levels were falling on an annual basis. And the
only reason we were able to punp that deep in 1991 was
that the equi pnent that we had, fortunately, was still in
pl ace, had been | owered so that we could punmp water up to

140 to 150 feet.
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But based on that, we were -- prior to these
hearings -- very concerned that in any natural calamty
that woul d cause us to have to punp, that we would
certainly experience a shortfall based on groundwater

MR. M NASI AN:  And based upon that, M. Rue,
partially upon experience in '91, was a decision nade by
South Yuba Water District in 1994 not to punp groundwater
for the State DWR Progranf

MR, RUE: Yes. W were -- we were concerned about
two things in that regard, is that the groundwater
availability was nmuch | ess than we expected. And we were
afraid we were going to -- which we did in '91 -- inpact
those around us. And at the same tine, the ultimte costs
of that punping were higher than we antici pated.

MR M NASIAN:. M. Rue, Chairman -- or Hearing
O ficer Brown asked a question in regard to possible
groundwat er punping costs. At this point in time, do you
have a rough estimate of those costs?

MR RUE: Well, as | have punped directly inside the
district groundwater recently, we relied on sone
i nformati on that cane fromthe Solano Irrigation District
that has lift -- a water lift simlar to what we have.

And their nunber that they utilized was about a
power factor of about $29 an acre-foot. Using that nunber

plus a sinking fund for both the repair and repl acenent of
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the punp and the well, | would kind of guesstinate that
our costs are probably in the range of $35 to $37 an
acre-foot when you tal k about fully-|oaded cost.

MR. M NASIAN:  And your testinony includes a range
that occurred in 1991 when the pumnping occurred. And you
al so wanted to nmake a point about the need to nmaintain
punps on standby. And the presence of that is not in
t hat ?

MR RUE: Well, yeah, our power costs were in the
18 -- it was estimated -- | heard sonme earlier discussion
about $15 to $18 range. Qur costs at that time were in
the $18 to $20 range, just power costs not including any
repai r and nmi nt enance.

In addition to that, if we were required at -- at
present, we are not -- our punps are not hooked up to the
P&E, because they have nini mum contract charges each
year. And it would cost approximately $15 -- $1500 per 60
hor sepower punp a year whether you turn it on or not.

So in our case, we do not have any of the punps
hooked up to the PGE at present, because it's a
consi derabl e expense. And if we were required to have
t hese punps on standby, of course, we would be suffering
t hat $1500 cost per 60-horsepower punp, which woul d equate
to about -- one of those punps and wells for about every

100 acres. So you would increase your cost by that anount
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every year whether you turned themon or not.

MR MNASIAN:. M. Rue, would this be the
appropriate tinme to turn to your testinony that's given on
behal f of Cordua, Brophy, and South Yuba in regard to the
econom ¢ conditions of rice culture since 1992 and the
potential inpact of the frequency of deficiencies in which
wel | water night have to be punped to replace surface?

MR RUE. Well, as we're aware a lot is trunpet
about the lack of inflation, but the CPl, of course, is
made up of many different factors. And those of us that
aren't necessarily using inported goods, but using things
i ke power and things that are nade in this country have
experienced inflation over the |ast eight or nine years.

Two things that have happened to us in the
farm ng gane, at least, in the rice business, that has
particularly inmpacted us nore than just this average
increnental rate increase in inflation, has been, of
course, the need to di spose of the straw, because in prior
years, of course, we were allowed to burn. Now, we have
to nechanically treat the fields so that the straw, in
fact, will degrade.

And, additionally, there have been significant
costs in our herbicide programthat we're seeing, greater
than the costs of inflation in other items. The cost of

straw degradation varies, of course, depending on soi
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type, dependi ng on weat her, but an average cost of $35 to
$45 per acre fully loaded is probably a fairly good one.

In the case of our chem cal and herbicide
prograns, due to the fact that we have in California very
stringent regulations with respect to herbicide use and
with respect to water quality not found in other areas,
our cost of herbicides tend to be higher for the sane
product here in California than you woul d experience
el sewhere, because of the additional |evel of regulatory
exam nation that occurs in California.

And as a result of all that, the costs of
her bi ci des has probably increased along with the
inflation, that would be normally in the nei ghborhood of
$50 per acre. So when you total up all this experience
you're going to arrive at a cost to raise rice in
California of around $635 to $645 an acre and that's
before you get to | and cost and water costs.

MR. M NASIAN. Has there al so been a correspondi ng
change in regard to the anpbunt of subsidies, or support
paynments that are nade as a basis of national policy --
and by the way, you, actually, on behalf of the rice
i ndustry travel all over the world to provide advice to
the U S. Trade Representatives, do you not, and the rice
i ndustry?

MR RUE: Yes. |1'mon the Trade Policy
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International Trade Conmittee. |'m chairnman of that
conmittee for the rice federation and serve on -- as a
menber of the Trade Environnental Advisory Policy
Conmittee to the U S. T.R as well.

MR. M NASIAN: In general, the subsidy paynents are
goi ng down?

MR. RUE: You're probably aware of in the press, the
latest farmbill has set a contractual rate of paynents
that's not coupled to production. And the rate of
paynments decline over the I[ife of the farmbill designing
to nove agriculture off a systemof direct paynents and
into a systemthat it was at its outset. Mwve themto a
mar ket - driven revenue stream

MR. M NASIAN:. So --

MR. RUE: The amounts of noney, for exanple, in the
year 2000 is in the nei ghborhood of $2 and $2.60 per ASCS
yield. It falls to $2.10 in 2001. Falls roughly to $2 in
2002. And that's the expiration of the farmbill and the
contract.

MR. M NASIAN:  And the paynents since 1992 has,
actual ly, gone down substantially per acre; has it not?

MR RUE: Yes. They started out at $2.94 and they
will fall to $2 over the course of the farmbill.

MR. M NASIAN. Now, overall to bring it to

concl usion, using a land val ue of 2000 to $2500 per acre,
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assum ng that a | andowner was required to punp two years
out of seven, based on your current capacity and operation
and nmai ntenance of wells, what econonic viability exists
onrice land to do that per acre?

MR RUE: Well, given the current |evel of
gover nnment paynment plus a val ue of $8.60 per 100 wei ght
for the rice and approximtely 80 dry sacks -- a sack
bei ng 100 wei ght, 8000 wei ghts of dry rice produced per
acre, and including the costs if you were in a dry year
you woul d have a total cost before |and expense of around
735 to around $740 an acre.

Your gross would be in the nei ghborhood of 880 to
835 acre. You would have a cash flow net of $90 to $100
per acre. |If you take land value at roughly $2,000 or
2500 an acre, at a return of eight percent, before fixed
cost to the land of taxes, et cetera, you would have an
econom c | oss of around 50 to $80 an acre.

MR. M NASI AN Okay.

MR. RUE: Could be as high as 100, if you use the
hi gher val ue, of course.

MR M NASIAN. And so is it your conclusion that a
requirenent, if deficiencies occur two out of the seven
years, that the rice acreage within both the north and
south areas, if required to punp groundwater and at

current conditions and the declining subsidy paynents
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woul d becone negatives in terns of borrow ng noney from
banks, or in terms of financing a reasonable rent upon the
land' s val ue?

MR RUE: Well, | think you would find -- obviously,
you're going to find a declining base, econom c base to
operate from As we all know, people, especially
agriculture, will operate as long as they have sone
contribution to fix over the variable.

And whil e that would continue for a while, you
will ultimately see the changing of the farm ng conpl ex
fromone that grows higher -- grows higher-valued crops
that are able to have sone val ue added locally to probably
the | east input crops, which nost likely would be sone
type of dry grazing.

MR MNASIAN:. M. Rue, final area of your testinony
i nvol ves your observation in regard to what the potenti al
constraint on diversions out of the Yuba River after
Cct ober 15 could nean to waterfow in terns of capacity.

And there's an exhibit which is prepared by ny
of fice which is attached, which tries to bring into
relationship the effect. |If you have a constraint you
can't flood as many acres as fast and nmaintain as many
acres.

Have you al so brought with you certain charts

that show variable values in -- and that chart is at one
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cfs to one acre. You've also brought a chart based upon
1.1 cfs to 1.4, and we can vary that. But does the

mat henatics of it bring you to a conclusion in regard to
what will happen to waterfow habitat in your area, or in
the north area if the constraint to avoid fluctuations of
flowin the Yuba R ver after October 15 results in the
inability of the Agency to give nore capacity than 200
cfs?

H O BROM:. M. M nasian?

MR. M NASI AN:  Yes.

H O BROM: It's past tinme for the break. Wuld
you like the answer to that question before the break, or
after the break?

MR. M NASIAN. Actually, it's our |ast question we
have, if you would allow us to finish.

H O BROM: Sure

MR. RUE: South of the river, percentage, historica
average would be. And based on that cal cul ation we cane
up, just for the purposes of trying to determ ne exactly
what the inpact would be on the winter waterfow fl ooding
and our concl usion, which can be denonstrated with either
one of the rates of acres flooded per cfs diverted, but as
you can see by the two charts Exhibit 1.4 and Exhibit 1.5,
it's approxi mately 40 percent would be able to be flooded

in the same manner. That, obviously, could be at the
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hi gher rate.

And as you extend that out, of course, with the
need to maintain that ground flooded at some point, of
course, which I didn't do the cal cul ations, we probably
woul d not be able to flood the acres that we could at the
hi gher rate and mai ntain them

MR. M NASIAN:  And you and M. Mathews will be ready
to answer questions regarding the effects of what the
sl owi ng fl ooding rate has on food production, invertebrate
production, rice deconposition, and the attraction of
waterfow ; is that correct?

MR RUE: Yes, we will.

MR. M NASI AN:  Now, we talked a | ot about waterfow
in North Yuba County. You have a lot to say about that in
Sout h Yuba County; do you not?

MR, RUE: Yes, M. Mnasian. |n the South Yuba
County area that, historically, has been flooded --
actually, is largely on the grounds that | farm

And we've had entries to study that -- but | cane
back to the farmto -- because | wanted to farm and nanage
the lands for the wildlife. So I have al ways thought that
t hose people needed to expend their efforts and assets and
resources in areas that weren't being aggressively managed
for the benefit of the wildlife.

So we have had a trenendous early popul ati on of
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waterfow in our area. And, further, we staged sone of
our flooding so that we're able to maintain fresh habitat
t hr oughout the waterfowl w ntering period.

And it's very inportant to ne, because we don't
have data other than nmy personal observation, but that
doesn't nean that it's not just as inportant.

MR. M NASI AN:  Thank you.

MR RUE: It's, obviously, inmportant to those in the
wat erf owl area, because |'ve been approached on nunerous
occasions to sell wildlife easements. M/ attitude was
that | was providing the easenents in any event and
intended to. And ny son is attending Davis and is |eaning
towards wildlife biology. And that's sonething that our
famly is very interested in.

MR. M NASI AN:  Thank you.

Qur witnesses will be ready for cross-exanm nation
after the break.

Thank you for the del ay.

H O BROW:. Al right. W'IIl be back here at 11:00
o' cl ock.

(Recess taken from10:49 a.m to 11:02 a.m)

H O BROMW: We'Il cone back to order. Okay.

M. Mnasian, are you ready for cross?

MR. M NASIAN. M witnesses are.

H O BROMW: M. Gee.



CAPI TOL REPORTERS (916) 923-5447
1581



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. GEE: Thank you, M. Brown.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY
AND CORDUA | RRI GATI ON DI STRI CT
BY U. S. DEPARTMENT OF | NTERI OR, FI SH AND W LDLI FE SERVI CE
BY MR CEE
MR CGEE: M. Mathews, M. Rue, M. Mnasian, ny
nane is Ednund. And |I'man attorney with the U S.
Department of the Interior. And | have questions for
M. Mathews. So I'Il start with M. Mathews.
M. Mathews, on your Exhibit 2, which is your
witten testinony, on paragraph three on Page 1, the first

sentence there seens to suggest that the Draft Decision

assunes that reductions in surface -- excuse nme, surface
deliveries will be absorbed by |andowners. Do you see
t hat ?

MR, MATHEWS:  Yes.

MR, GEE: \Where in the Draft Decision is that
assunption made? |Is this your understanding of the Draft
Decision, or -- I"'mwondering if you can point where in
the Draft Decision that particular --

MR. MATHEWS: |'ve got sonme pages of the Draft
Decision, but you'll see in nmy testimony | refer to
di fferent pages, but this one does not refer to a page.

MR CGEE: If you can show ne --
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MR. MATHEWS: Oh, you want me to show you?

MR GEE: Right.

MR. MATHEWS: It's my understanding, in general of
the Draft Decision, that when you have substantially nore
water conmitted to the river and you have a tinme like we
descri bed to you what happened to us in '77, that there is
not enough water to neet both the fish and the wildlife.
So we won't use the water for the wildlife.

MR GEE: So this is your understanding --

MR, MATHEWS:  Yes.

MR. CGEE: -- of what the Draft Decision says?

MR, MATHEWS:  Yes.

MR GEE: M. Mathews, correct ne, you testified

that you farm approxi mately 6,000 acres of land; is that

right?

MR. MATHEWS: Yes -- it says 5,000. |It's closer to
6- -- 5- to 6 depending on how you relate my brothers and
nephews.

MR CGEE: | see. And of that acreage, how many

acres are used for farmng rice?

MR, MATHEWS: Al of them

MR CGEE: And, then, how nuch water in acre-feet is
then used to flood that acreage each year?

MR. MATHEWS: Well, it depends on the -- what

districts we're in and what type of soils. W have sone
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soils that are quite tight that we get -- we consider zero
percolation. W farmin other areas where the water will
percolate into the ground during the growi ng season. So |
woul d say we have anywhere froma little over four
acre-feet per acre, to six or seven acre-feet per acre,
depending on the soils in the district.

MR. GEE: G ven those figures, maybe | shoul d
clarify my question. Wen |I say, "flooding the acreage,"”
I mean for rice straw deconposition of the waterfow
habi t at ?

MR. MATHEWS: Pardon ne, | thought you were talking
about growi ng rice.

MR CGEE: Ckay.

MR, MATHEWS: For the waterfow habitat, | could
probably speak better with respect to Cordua, where |I'm
nost famliar.

MR CEE: Please, do so

MR. MATHEWS: We start flooding in Cordua in the
mddle to latter part of September. W flood -- in fact,
we still have sone fields we haven't drained. W have
sone fields we keep until March 15th. W keep a | ot of
the fields until the 1st of March. Sone fields we drain
around the 1st of February. The irrigation district in
Cordua, traditionally, in the first week or two weeks of

January.
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MR CGEE: And if you can give ne a figure as to the
average acre-feet per acre that you would flood for
wat er f owl habi tat purposes.

MR. MATHEWS: It appears fromthe cal cul ations that
we're in the area of two and a half to three acre-feet per
acre.

MR GEE: M. Mathews, thank you, that's all ny
guesti ons.

H O BROWN. Thank you, M. Cee.

M. Bai occhi.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY
AND CORDUA | RRI GATI ON DI STRI CT
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCHI

MR. BAIOCCHI: M nane is Bob Baiocchi. |[|'mthe
agent for the California Sportfishing Protection Alliance.
That's one of the organizations that filed a conplaint
with the State Water Resources Control Board regarding
this matter. Good norning to all of you. Let us go to
M. Mat hews.

M. Mathews, is your testinbny -- are you an
expert or nonexpert w tness?

MR. M NASIAN: On what subject, M. Baiocchi?

MR. BAIOCCHI: Well, his entire testinony.
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MR MNASIAN. | would say he's an expert on water
use in Cordua, rice farm ng, waterfow habitat,
mai nt enance for waterfowl habitat and sone inpacts of
tenperature and others on crops.

MR, BAI OCCHI: Ckay.

MR MNASIAN. |Is that helpful? That's what he's
being of fered for.

MR. BAI OCCHI: Thank you.

Do you have expertise in fisheries?

MR. MATHEWS: Been trout fishing over in Downieville
every year. Fromthe time | learned howto swimin
Downi eville, |I fished in the upper Yuba River. | consider
nysel f an expert in trout fishing. But as far as ocean
fishing, I would know nothi ng about that.

MR. BAIOCCHI: But you're not a fishery biologist?

MR, MATHEWS: Not at all.

MR. BAIOCCHI: Okay. Are you a hydrol ogist?

MR. MATHEWS: In ny capacity of Cordua Irrigation
District, we've had to make many deci si ons on what the
average yield would be before the Bullards Bar Dam
There, the hydrol ogy of Yuba River -- I'mnot trained in
col l ege as a hydrol ogi st.

MR. BAIOCCHI: Thank you. You farm about 6, 000
acres?

MR, MATHEWS: That's correct.
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MR. BAIOCCHI: Okay. And how many duck clubs are
there on those 6,000 acres?

MR. MATHEWS: Approxi nately, 600 duck cl ubs.

MR. BAIOCCHI: And what is your net revenue for
chargi ng those people to hunt on your properties?

MR, MATHEWS: | farm 6,000 acres. | do not own
6,000 acres. | farmprimarily as a customfarni ng basis.
On those | ands are about 15 duck clubs. W cash rent sone
| ands and percentage rent sone |and, but the bulk of the
land | farmis called customfarm ng people. So --

MR. BAIOCCHI: Those people who own the | ands
receive a revenue for -- fromthe duck clubs, those 15
duck clubs, correct?

MR. MATHEWS: The people that | farmfor, the 15
duck clubs, they're all proprietary owned. None of them
are comercial duck clubs, if you want to call it that
way.

MR. BAIOCCHI: So they have the availability of
hunting for no fees at all; is what you're saying?

MR. MATHEWS: Well, they own the land. They hire ne
to farmthe rice. And after | harvest the rice, then
manage the water for themon the duck club and they hunt
t he ducks.

MR. BAIOCCHI: Thank you. Now, with respect to

return flows fromyour |ands, you know, when you discharge
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wat er out of the fields --

MR. MATHEWS:  Yes.

MR. BAI OCCHI: \Where does that water go?

MR. MATHEWS: In the area of Cordua it goes into
Jack Sl ough.

MR. BAIOCCHI: And Jack Slough is a --

MR. MATHEWS: Jack Sl ough then comes into the north
side of Marysville, cones into the Feather River
approxinmately a mle and a half where the Yuba R ver
enters the Feather.

MR. BAIOCCHI: So, theoretically, then the water
that is used by you, the District, that you're leasing is
an interbasin transfer of water? |In other words you're
taki ng Yuba River water, using it, and then you're
returning the water to the Feather River as opposed to the
Yuba River?

MR. MATHEWS: 1'd let soneone else tell you what
interbasin is. | think they're all in the sane basin.

MR. BAIOCCHI: Ckay. Thank you very nuch. Now,
with respect to Exhibit 3, included as an exhibit, a
letter or -- wherever it mght be. Let ne see if | can
find it. Exhibit 3 relates to American shad?

MR, MATHEWS: That's correct.

MR. BAI OCCHI: Ckay.

MR. MATHEWS: | fished for shad nany years before
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the New Bul | ards Bar was built.

MR. BAIOCCHI: Thank you. And it's called, "Notes
on the Shad Run in the Yuba River, 1963." Apparently, it
was prepared by the Departnent of Fish and Gane?

MR. MATHEWS: Yes. | believe it's also referred to
in their power purchase contract. So that's why | got it
in. That was the only tenperatures that we could find.
We t hought there were nore tenperatures when they built
Bul  ards Bar, but that was the only one that we could
find.

MR. BAIOCCHI: Now, are you aware that what
determ nes the shad run -- you indicated that you fished
for shad for many years on the Yuba.

Are you aware of the fact that flows determ ne --
the attraction flows in the Yuba determ ne the anpbunt of
Aneri can shad entering the Yuba River? Are you aware of
t hat ?

MR, MATHEWS: |'maware that it's an effect, that's
part of it. |'mnot --

MR. BAIOCCHI: Yes. |It's related to flows and not
necessarily water tenperatures?

MR MATHEWS: |'m not an expert to know what the
rel ati onshi p between the two are.

MR. BAIOCCHI: Al right. And that was so stated in

testimony by M. Mtchell on behalf of Yuba County Water
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Agency.

MR. MATHEWS: | was not here that day, sir.

MR. BAIOCCHI: Ckay. Thank you very nuch. And you
make a case in here concerning that you would |like to see
a warmer water for rice production, right? And you
indicated -- is that correct, sir?

MR MNASIAN: | don't think that's a proper
characterization. Msstates the evidence. He was sinmply
saying there is an effect.

MR. BAIOCCHI: Okay. Let's go to the testinony,
because it's pretty clear. On page -- well, on Page
nunber 10, under 6.0 of your testinony under,

(Readi ng):
"Water tenperature requirenents, Bullards Bar
Dam and variable inlets installed to be able to
warm wat er for crop production during control
peri ods and managed fishery resources."
That's your statenment; is that correct?

MR, MATHEWS: That's correct.

MR. BAIOCCHI: And then under Section 6.1, you
state,

(Readi ng):
“And | have observed the effects of cold water
upon rice production.”

MR, MATHEWS: That's correct.
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MR. BAIOCCHI: COkay. So you've nade a case that you
woul d prefer to have warner water flow ng down the Lower
Yuba River for diversions to your property, or the
properties that you nanage?

MR. MATHEWS: | don't think that's what it says.

MR. BAIOCCHI: COkay. Tell ne what it says.

MR. MATHEWS: What it says is that if you have
colder water it affects the growing yield of the rice. |
don't believe I"'mstating in here that | have a preference
for one or the other.

MR. BAIOCCHI: COkay. Thank you. On Page 9 -- on
Page 9 under 5.4 of your testinony, you nmake a statenent,
(Readi ng):

"I can think of no clear exanple of fish
bi ol ogi sts being willing to destroy duck
popul ations set in this term™

Coul d you, please, explain yourself.

MR, MATHEWS: It refers to the area that if the
Draft Decision goes forward, that there will be -- let ne
see if | can say it right. W wll not have water in sone
years to fl ood ducks.

So if the issue is if we need nore water for the
fisheries, and | don't believe fromthe testinony that
|'ve seen and heard and read that we don't have better

fisheries now than before Bullards Bar was built, that if
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the Draft Decision were to go ahead and we then did not
have the water to put on the Iand for ducks, that we woul d
be hurting the ducks and not being proven that we wll
hel p the fisheries. | believe that's what nmy testinmony
is.

MR. BAIOCCHI: But you can use wells to punp water
for allowing that; isn't that true?

MR. MATHEWS: As you heard in ny testinony, in the
Cordua where we used over 200 second feet to flood for
ducks and our well capacity is 80 second feet, | think
it's an easy nultiplication for you to nake that
approxi mately two-thirds of the land would not be fl ooded
in atinely manner.

MR. BAIOCCHI: Okay. Thank you. Now, |'m ooking
for a statenent that you made here concerning pre- and
post-project at New Bullards Bar. And I'mgoing to find
it. On page 12, it's a two-page -- Page 12 under 5.4,
(Readi ng):

"In the period of the 1950s and '60s the sal non
popul ati ons and st eel head popul ati ons were
nunerous and healthy in the Yuba River."
It's at the top, it's quoted.
MR, MATHEWS: Yes, that's correct.
MR. BAIOCCHI: Thank you. Are you aware of the fact

that goi ng back historically, particularly with steel head
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and al so spring-run salnon, that they nigrated above New
Bul | ards Bar Danf

MR. MATHEWS: New Bul | ards Bar Dam was preceded by
the O d Bullards Bar Dam approxinmately a mle and a hal f
di fference --

MR. BAI OCCHI: Ckay.

MR. MATHEWS: Let ne finish, please.

MR. BAI OCCHI: Ckay.

MR, MATHEWS: And New Bul | ards Bar Damwas built in
the middle '60s. The AOd Bullards Bar Damwas built in
the early '20's. Both of those dans could not have had,
as you call them spring run, | call them sal mon, because
in the 1940's they had built Englebright. So you better
phrase your question as to what area --

MR. BAIOCCHI: Wll, prior to the construction of
any damon the Yuba River it being either -- the North
Yuba River, wasn't there a potential that spring-run
chi nook sal mon and steel head trout mgrated up into the
headwat ers of the North Yuba River for spawning and
rearing purposes? Wuldn't that be a reasonable
conclusion prior to any dans?

MR. MATHEWS: | also -- obviously, | was born in
1938. So | was not born before the dans were put in.

MR. BAI OCCHI: Ckay.

MR. MATHEWS: |'ve al so seen data that there m ght
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have been sone falls inside of the Narrows where the fish
couldn't have gotten up there. But | agree with you, 1've
al so seen pictures where sal nobn goi ng over the falls,

obvi ously, above Bull ards Bar.

MR. BAIOCCHI: Thank you. 1'mgoing to nobve on to
M. Rue.

M. Rue, | have a few questions for you. Now, in
your testinony, you cite various, apparently, studies that
were not included as exhibits. An exanple under 5.1,
"Solano Irrigation District keeps detailed records.”

Is there any reason why you did not submit those
as exhi bits?

MR RUE: | was in the discussion with M. M nasian
about this issue of punping costs. He informed ne that he
had access to this data from Solano Irrigation District
and gave ne that data. And | included it in my testinony.

MR BAIOCCCHI : But it wasn't included into the
record?

MR. RUE: Pardon ne?

MR BAICCCHI : It wasn't included as an attachment,
or as an exhibit to your testinony?

MR RUE: | did not provide that attachnent.

MR. BAIOCCHI: Thank you. And you're a businessnan
right?

MR RUE: Well, | guess | would like to think so.
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MR. BAI OCCHI: Businessman, right, that's naking a
buck, right, making a living for his fanmly, right?

MR RUE: Well, I'ma farner.

MR. BAIOCCHI: Well, you're a farmer. Ckay. How
many people -- and you, let's see, farm about 2,000 acres;
is that correct?

MR. RUE: Yes.

MR BAIOCCH : Al right.

MR RUE: Alittle nore than that, actually, because
we have some pasture.

MR. BAIOCCHI: What's your workforce?

MR. RUE: It depends on the tinme of year
Qoviously, in the springtine and the fall we have nore
enpl oyees than we do at other times that are full-tine.

MR. BAIOCCHI: How many woul d those -- what woul d be
t he nunbers, you know, if you could kind of ballpark it?

MR. RUE: There's probably 15 or 16 people.

MR. BAIOCCHI : 15 to 167

MR RUE: In the spring, or in the fall.

MR. BAIOCCHI: Thank you. And what kind of --

I"'m-- well, you've opened a door on costs, so I'mtrying
to get into what do you pay those people? You pay them an
hourly rate; is that true?

MR. RUE: The people that conme, say, for -- conme for

the spring work or the fall work and they make anyt hing



CAPI TOL REPORTERS (916) 923-5447
1595



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

froma |l ow of $7 an hour to a high of $13.

MR. BAI OCCHI: Thank you.

MR RUE: That's on -- | think it should be noted
that that's on an ag pay scale. And during that time, of
course, because of planting and the culture needs of rice
and farning as well -- | nean harvesting as well in the
fall that we, generally, work seven days a week. And we
normally put in 10- to 12-hour shifts. And so the nonthly
income inthis time is nore in the range of 4 to $500 a
nont h.

MR. BAIOCCHI: Ckay. Thank you. What was your net
profit in 1995 for yourself?

MR. RUE: 1995?

MR, BAIOCCHI: Yes, sir.

MR RUE: | can't recall that right off the top of
ny head.

MR BAICCCH : Wuld it be less than a half mllion
dollars, or nore than a half a nillion dollars?

MR RUE: | wish | could answer that it was nore,
but it was much | ess, unfortunately.

MR. BAIOCCHI: Ckay. What about 19967
RUE: Much | ess.

BAI OCCHI : 19977

RUE: Muich | ess.

5 2 3 3

BAI OCCHI : 19987



CAPI TOL REPORTERS (916) 923-5447
1596



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. RUE: Mich |ess.

MR. BAIOCCHI: So what profit do you nake? What is
your net profit per acre?

MR RUE: Well, and | should -- | should tell you
just so you understand, to keep the scope of the numbers,
that some of the land that | farm | said | farmed 2000
acres, that includes sone land that | farmfor others as
wel I .

But normally what you -- you'd like to think that
you coul d nake $100 an acre. |In reality, it tends to be
$50 to $60 an acre.

MR. BAIOCCCHI: 50 to $60 an acre?

MR, RUE:  Unh- huh.

MR. BAI OCCHI: Thank you.

MR RUE: And that's after paying all the expenses
and payi ng sone rent, too.

MR. BAIOCCHI: For your information, ny people are
farm people. Now, what | need to know is about return
flows. Where does the water that -- when you di scharge
the water fromyour fields, where does it go?

MR. RUE: CQur water goes into the drainage, which is
called -- it's been intercepted. It's called the
all -Anmerican canal. And that discharges into the Bear
just above its confluence with the Feather at the southern

end of Yuba County.
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MR.

BAIOCCH : Ckay. So Yuba River water is used

for your operations and then it's diverted to -- when it's

di scharged out of the field, to the Bear River?

MR.

MR

are there

MR

2 3 3

all?

MR.
attorney,
MR
MR.
Exhi bit 1,

(Readi ng):

RUE: Yeah. That's correct.

BAI OCCH : Thank you. And how many duck cl ubs
on the lands that you --

RUE: There are three.

BAIOCCHI :  Three?

RUE:  Un- huh.

BAIOCCH : And do you collect fees fromthat at

RUE: No. | don't own those properties.

BAI OCCH : Ckay. Now, you were schooled as an
right?

RUE: Yes, sir.

BAIOCCH : And on Page 5, it's so noted as

did you make a statenent,

"Because the relationship between additiona
wat er and col der water for fishery needs is not
established in the evidence, either before 1992

or after," et cetera.

And then you go on. Ckay. Have you ever

revi ewed the managenent plan that was prepared by the

Department of Fish and Gane for the Lower Yuba River?
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It's called the Lower Yuba River Fishery Managenent Pl an

MR. RUE: Years ago, in a cursory sense | did.

MR. BAIOCCHI: But you don't believe that was part
of the record of the 1992 heari ng?

MR RUE: | believe that it is.

MR, BAI OCCHI: Pardon ne?

MR RUE: | said | believe that it is.

MR. BAIOCCHI: Thank you. Gkay. Then, follow ng
that sentence -- let nme read it into the record what you
state and tell me if it's correct or incorrect.

(Readi ng):
"If the fishery agencies see the benefits of
this water devel oped by our efforts and those
of the Yuba River for the fisheries, they,
certainly, should be willing to pay the cost of
private property taken for those benefits.”

Coul d you, please, explain why you make t hat

st at ement ?

MR RUE: Well, as you know, the Bullards Bar
Project goes back to the inception of the water agency
back in the late '50s, a desire to develop the water
resources for the benefit of the county. And -- which
i ncl uded not only providing water service for irrigation
and devel oprment of agriculture, but flood control as well.

And it just seems to ne as a practical matter,
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that when we're tal king about using water that has, in
ef fect, been created because it's been stored by a capita
project that all of us in the county supported, and they
want to use part of the stored water for the fishery, in
fact, to the detriment of those who supported, conceived,
and constructed the project, then they should be willing
to conmpensate those who are being inpacted, those that
have nade those investnments not only of capital but of
their Iives.

MR. BAIOCCHI: Okay. Thank you. Are you aware of
the fact that Yuba County Water Agency's water rights
pur pose of use are for fish and wildlife protection and
enhancenent? That's the purpose of use of the project.
Are you aware of that, sir?

MR LILLY: Excuse nme, M. Brown. | have to object.
The docunent speaks for itself. And | believe
M. Bai occhi has mischaracterized the water rights
docunents. They, certainly, have nmany different purposes.

H O BROM:. M. Baiocchi?

MR. BAIOCCHI: That's part of the record. That's

part of the water rights which is part -- you know, | just
asked hima question: |If you knew that?
H O BROM: | think it's an appropriate question
MR RUE: Yes, |'maware that's one of the purposes.

MR. BAIOCCHI: Thank you very much. That concl udes
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it right on tine.

H. O BROWN: Thank you, M. Baiocchi.

MR. BAIOCCHI: Thank you very nuch.

H O BROM:. M. Sanders.

---000---
CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY
AND CORDUA | RRI GATI ON DI STRI CT
BY SQUTH YUBA RI VER CI TI ZEN S LEAGUE
BY MR SANDERS

MR. SANDERS: Good afternoon, gentlemen -- or good
norning, | guess. |'mlLarry Sanders. | work for South
Yuba River Citizen's League, SYRCL. |'mtheir attorney.
I'"'mgoing to start with M. Mathews.

Who owns the water being diverted at the north

di versi on?

MR, MATHEWS: Who owns the water?

MR. SANDERS: Yeah.

MR. MATHEWS: |'mnot a water rights |awer, but I
bel i eve the comopn interpretation is that the people.

MR. SANDERS: kay. Let me see if | can --

MR. MATHEWS: This is by general

MR. SANDERS: Yeah. That's fine. Let me rephrase
it to see if we can get to where I'mgoing. The Cordua
and Hal lwood Irrigation Conpanies own the rights to use

the water that's being converted at the north canal; is
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that correct?

MR MATHEWS: In nmy layman's sense, | would say
you're right.

MR. SANDERS: kay. And who, actually, physically
owns the north canal ?

MR, MATHEWS: The Cordua and the Hal | wood.

MR. SANDERS: kay.

MR. MATHEWS: We have joint ownership for part of
it. And then we have our respective ownership for the
rest of it.

MR. SANDERS: kay. Fair enough. And who nmintains
t he canal ?

MR MATHEWS: W do.

MR. SANDERS: And does Cordua or Hallwood own a fish
screen?

MR, MATHEWS: No, we do not. The fish screen was
put in alnmost 20 years ago when they were doing a study
for the peripheral canal. And they were designing
different types. They, actually, put different
nodi fications on it a nunmber of tines.

Then when they had high fish -- or outnmigration
| guess you would call it, they staffed it every year. As
soon as the nigrati on goes down, as you'll see from sone
of the different studies, you know, they, then, do not

operate it year-round
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MR. SANDERS: kay. So if DFG renoved their fish
screen, would Cordua install its own fish screen?

MR. MATHEWS: We're hoping that we can work with DFG
to update that screen in its present |location. And we
woul d, eventually, be of the opinion that we're going to
have to, eventually, take over the nmintenance and
operation of it.

MR. SANDERS: Okay. But currently does Cordua --
does Cordua participate in the funding of operations and
mai nt enance of the fish screen?

MR, MATHEWS: No, we do not.

MR. SANDERS: Does Cordua have a programto mnimze
i npacts to salnonids resulting fromoperation of the north
canal ?

VMR MATHEWS:  No.

MR. SANDERS: Do you know i f Cordua diverts water
t hrough the north canal at tines when the DFG screen is
not in operation?

MR, MATHEWS: Yes, we do.

MR. SANDERS: kay. And can you specul ate on
whet her fish enter into the north canal when Cordua is
irrigating and DFG is not operating the fish screen?

MR. MATHEWS: The counts we've seen when they're
operating it is -- when the counts go down to a certain

point, they cease operation. And when you see the counts
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goi ng down, when | say "to a certain point," there's stil
counts. So the answer to your question would be, yes.

MR. SANDERS: Gkay. Now, what about this sumer,
does Cordua have any plans to prevent sal nobn and steel head
fromentering the canal after DFG -- both before or after
DFG stops operating their --

MR MATHEWS: I n discussions with Fish and Gane one
of their costs of operating the screen is that they have
to bring in a portable generator to run the w pers on the
screen. Because its a portable generator, they have to
staff it 24 hours a day.

We're in the process of bringing power to them so
that they will be able to operate the screen with
nongenerator power. And their feeling is this would
reduce their costs. And we would specul ate they m ght be
able to staff it longer, but | cannot speak for them But
I've never heard that they're going to staff it for a
period of tinme |onger than when the May migration is going
up.

MR. SANDERS: kay. And Cordua has no plans to
staff it or fund the staff, does it?

MR. MATHEWS: Not at this point, but working with
themto try to develop a screen that we can afford to
operate, because our feeling is -- at least our feeling

is, that eventually, we're going to be like the Sacramento
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River. W're going to be required to have a
fully-screened diversion. And we would like to get there
as soon as we coul d.

MR. SANDERS: Okay. Now, let's see, you're not an
expert on fisheries biology; is that correct?

MR, MATHEWS: That's correct.

MR. SANDERS: And you're, |ikew se, not an expert on
hydr ol ogy?

MR. MATHEWS: To the point that | can tell you
mont hs of flow, months of inpaired flows, those terns,
those things, we've gained a | ot of experience in over the
| ast 20 years.

MR. SANDERS: Okay.

MR. MATHEWS: |If an expert is sonebody that's 50
nmles away from hone and carries a briefcase, |'mnot one.
But if you want to ask questions on how the river works, |
can give you credible answers.

MR. SANDERS: Sure. But you're, certainly, an
expert farmer even though you don't carry a briefcase

MR. MATHEWS: | guess.

MR. SANDERS: Okay. And you're testifying
basically -- you're testinmony is about farning and how
this proposal relates to farnm ng?

MR. MATHEWS: |'malso testifying as the president

of the Cordua Irrigation District, on how this proposa
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af fects our district which affects all the farners in our

ar ea.
MR. SANDERS: Fair enough
MR. MATHEWS: It's not just a farnmer's testinmony.
MR. SANDERS: Right, | understand.
MR, MATHEWS: | have been a director of the Cordua

since 1964, or fall of '63. Before that, ny father was
there. | was in on many di scussions in the '50s when
there wasn't enough -- a dry year would cone al ong, they
woul d work with PG&E on the O d Bullards Bar, put extra
boards in to try to keep a little extra water, work with
P&GE. And the operation of O d Bullards Bar and the
narrow -- not the -- yeah, the Englebright Reservoir so we
coul d have enough water to operate during the year

MR. SANDERS: kay.

H O BROMW:. M. Sanders, this is your tinme, of

course, to use it as you want. And if you want a short

answer, or a "yes" or "no" --

MR. SANDERS: |'mtrying to be polite and --

H O BROM: Yes.

MR, SANDERS: -- | don't want to cut M. Mathews
of f.

MR. MATHEWS: |'mnot trying --

MR. SANDERS: Forgive ne for cutting you off in the

future. We are just trying to nove through this --
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H O BROMW: Wit a minute. Wwen | talk, everyone

i stens,

good.

because Mary can only do one at a tine. She's

It's your call. |If you want a short answer, just

et M. Mathews know and you can nove on.

MR. SANDERS: Gkay. Thank you, M. Brown.

So your expert M. Reid testified about the

i npacts of this decision to waterfow .

MR. MATHEWS: That's correct. But -- yes.

MR. SANDERS: kay.

H O BROMWN: Quick study.

MR. SANDERS: Okay. Well, then I'mgoing to go to

Page 6 of your testinmony. The paragraph |abel ed nunber

five, the first, second, third, fourth paragraph down --

or fourth sentence down, |'msorry.

(Readi ng):

"These practices have devel oped over decades

and result in Cordua being the primary | ocation

for birds mgrating to feed during the early

portions of mgration period."

That's your testinony?

MR MATHEWS: That's correct.

MR. SANDERS: kay. Have you conducted surveys?

MR. MATHEWS: The Fish and Gane -- pardon ne, |

nm sspoke.

think it was the California CWA probably as
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I ong as eight or nine years ago, |'mnot sure when it
started, would tag birds primarily on the west -- or on
the east side of the valley.

They were primarily hence spring. And then they
woul d go around with radiotelemeters. In conversations
with the man naking the tel emetering, one year they tagged
like 40 birds. And sonmething like 32 of those birds were
inthe District 10 area. One tine early in the thing --
and this man --

MR. SANDERS: kay.

MR. MATHEWS: -- was quite amazed that sonething
that started on the west side of the valley, they al
wound up in this District 10 area.

MR. SANDERS: District 10, okay. But your expert
testified that District 10 had about 3,000 acres of
wet | and that were not farned. So --

MR. MATHEWS: Qur expert took his information off --
we call it sonething |ike the, "North Anerican Basin
Plan." And | tried to -- | read his testinony on Sunday
before his testinmony and | knew it was an error. And
talked to the CWA people after he testified and we have
much -- we have better docunments by what we pay and what
we flood than he was testifying to.

MR. SANDERS: kay. Ckay.

MR. MATHEWS: And | believe you have those
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docurents, too.

MR. SANDERS: Right. Oay. Simlar question, I'm
going to paragraph 5.2 on Page 7. In your -- it says, the
| ast sentence,

(Readi ng):
"I'n ny observation there will be no other place
for those birds to go since Butte, Sutter
Col usa, and denn County farners have often not
even conmenced harvesting by the tine we are
ordinarily, substantially finished flooding the
fields."

"No other place to go." So are there wetl ands
that are not rice fields in the District 10 area?

MR, MATHEWS: There -- he uses the word 3,000 acres,
there's not 3,000 acres. |If you | ooked in Cordua --
think I've got nmy -- let me see. W have |ess than 500
acres of wetlands in Cordua. There's no wetlands in
Hal | wood. There's some wetlands in B.V.I.D. that have
been devel oped in the last few years.

But | would think it's still in that 400-acre
area. And there's approxinmately 150 acres in Ramirez. So
that would be the total wetlands in the District 10 area.

MR. SANDERS: kay. On Page 10 of your testinony,
under, "Water Tenperature Requirenents," paragraph 6.0.

11
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(Readi ng):
"Everyone agrees that the tenperatures of
waters in the Yuba River in the state of nature
cannot sustain tenperatures you are seeking to
enpl oy here."
VWhat do you nmean by, "everyone agrees"?

MR MATHEWS: When the state of nature as you've
seen by the charts, when you have a | ow water year and
you're swimmng in Downieville, headquarters of the north
Yuba, and if you are trying to have 60-degree tenperature
at Daguerre Point, you would think the water at
Downi evi |l e woul d have to be col der than 60.

When you swimin the swinmng hole all sumer, it
i s nowhere near 60 degrees, it's nuch warner. So in the
state of nature, | would suggest that everyone woul d have
to agree that the waters that they're asking for at
Daguerre Point of 60 would be colder than the state of
nature. Now, nmaybe you could find sonmeone who doesn't
agree with that.

MR. SANDERS: Have you reviewed the tenperature data
personal | y?

MR, MATHEWS: At --

MR. SANDERS: The tenperature data conparing, say,
the tenperatures in the Lower Yuba, or Daguerre, or

anywhere in the Lower Yuba for that matter, before the
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construction of Bullards Bar?

MR MATHEWS: Yes. \When we were involved with the
screeni ng, we thought -- we had nore data in 1962 that we
defined this one shed, we just weren't able to cone up
with the data.

St. Maurice was our engineer at the tine and was
going to help represent Cordua on how they were going to
operate the louvers. That was our discussions in the '62,
'65 area. He's dead now. And we asked his firmif they
could find nore data and we couldn't find the data that we
reviewed at the tinme.

MR. SANDERS: kay. On Page 12, that first
paragraph in quotes, it says,

(Readi ng):
"In the period of the '50s and ' 60s the sal non
popul ati ons and steel head popul ati ons were
nunerous and heal thy."

On what basis do you neke this statenent?

MR, MATHEWS: | did not make this statenment. This
is aquote. It's ny observation in the year, |ike, 1965
there was so little water in the Yuba River during the
sunmertime that WIbur Ranch had to take the bulldozer and
construct a damto keep the water just for their punp.

And no wat er was goi ng over through Daguerre Point at that

poi nt .
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So if you had a healthy sal non industry you woul d
expect that there would have been flows in the area bel ow
the Daguerre Point Dam And, in fact, in that year the
Fi sh and Gane asked Cordua, when there was a little bit of
extra flow, if they could take the water down through Jack
Sl ough, because they constructed a device at the nouth of
the Yuba to keep the fish out, because they would go up
there and die.

MR. SANDERS: Okay. W --

MR MATHEWS: Tell me, "short answer."™ |'m not
trying to get --

MR. SANDERS: Let ne just go back to sonething you
said. You didn't wite this. Wwo wote this?

MR. MATHEWS: This quote right here?

MR. SANDERS: This quote, yeah

MR. MATHEWS: This is a quote that Paul M nasian
f ound.

MR. M NASIAN. Yeah. It's in the staff report.

MR. SANDERS: 1In the staff report?

MR. M NASI AN:  Yeah

MR. SANDERS: Do you have any idea where?

MR MNASIAN: |I'msorry, | didn't cite the page.

MR. SANDERS: Well, so the staff report says,
(Readi ng):

"Is it possible that man's arrogance towards
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mllions of years' of adaptation by fish and

crops alike and an attitude that we can know

better

t han nature"

MR. M NASI AN:  No.

MR.  SANDERS

No.

what is good, causing us to assune

that cold water is better for the environnent."

MR. M NASI AN:

Right. You're absolutely right. The

guot ati on should end before "analysis" -- right before --

right after the word,

absolutely right.

"decision.” Yeah. You're

MR. FRINK: Excuse ne, M. M nasian
MR. M NASI AN:  Yeah
MR. FRINK: | believe right before that it tal ked

about --

H O BROM: M. Canpbell?

MR CAMPBELL: Bas

ed on this, is this wtness asking

to amend his witten testinmony?

MR. M NASI AN:  Yes.

H O BROMN

Thank

M. Frink

MR, FRI NK:

Thank you, M. Canpbell.

you, M. Canpbell.

Yes, M. Brown. I'mstill alittle

uncl ear. You said the quote should end after the word,

"deci sion. "

MR. M NASI AN:  Yes.

MR, FRI NK:

Vel |,

that sentence refers to,
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(Readi ng):
"Wat er tenperatures during both the periods
before Bullards Bar and after Bullards Bar were
substantially warner than the tenperatures
proposed to be nmaintained in May, June, July,
and August of each year in the staff report and
t he proposed decision."
I don't think the staff report and proposed
deci si on tal ked about the flows proposed to be nmintai ned
in the staff report and proposed deci sion

Do you know where this information cane fronf®?

MR. M NASIAN: | believe that the quotation should
end after the word, "date." And the indentation should
end at that point. 1'll find it for you and give you the
page nunber. | apol ogize.

H O BROW. M. Canpbell.

MR. CAMPBELL: 1'd also |ike to nake an argument
that based on this exchange that we've had here, that the
witness is not conpletely familiar with his own testinony
relative to the know edge of his attorney.

And on that basis, number one, | would request
that it be stricken; or in the alternative, that the Board
note about this infirmary in the testinmony. And on that
basis, I'd take a ook -- adjudge the credibility of this

W t ness' testinony.
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H O BROWN. Thank you, M. Canpbell
M. M nasi an?

MR. M NASI AN Yeah. That's fair.

H O BROMW: Al right.

MR. M NASIAN: This is not central to his testinony.

H O BROWN: Thank you, both of you gentl enen.

Proceed.

MR, LILLY: Excuse nme, M. Brown.

H O BROMW: M. Lilly.

MR LILLY: W need clarification whether this --
both M. Canpbell and M. Mnasian referring to this
testinmony, | assune that they're referring to just Page
12, not the entire exhibit. | would appreciate it if the
record woul d be clear on that point

MR. M NASIAN: That's right.

H O BROMWN:. M. Mnasian, what's your --

MR. M NASIAN. That's correct.

H O BROW. M. Canpbell.

MR, CAMPBELL: That is correct, but it's within the
Board's discretion to decide or understand that the rest
of this witness' testinony may, also, be so -- be
under mi ned by the obvious [ ack of know edge on this
particul ar point

H O BROWN. Thank you, M. Canpbell

MR. CAMPBELL: Thank you.
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H O BROMW:. M. Lilly.

MR LILLY: And we suggest on that point that
M. Canpbell's suggestion, statenent, or objection is
improper. And that if he believes that other parts of
M. Mathews' testinony are not substantiated, or not,
actually, his testinony, his proper vehicle is through
cross-exam nation rather than attenpting to just have the
Board not recognize the testinony.

H O BROW. M. Canpbell.

MR. CAMPBELL: |'m not asking the Board to not
recogni ze the testinony. |1'mjust pointing out the
Board's discretion to evaluate the credibility of this
Wi t ness based on this particular infirmty in his
testi mony.

And it's not necessary for me to take up the tine
of this Board and these parties to go further through that
in cross-exanination

H O BROWN. Thank you, M. Canpbell

Your concerns are so noted, all three of you.

Pl ease, proceed, M. Sanders.

MR. SANDERS: kay. So let me just go back to
"state of nature" for one minute. When you refer to state
of nature, are you tal king about before or after
California was settled by European- Aneri cans?

MR MATHEWS: |I'mprimarily referring to before New
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Bul I ards Bar was built.

MR. SANDERS: Okay. But what about before or after
Engl ebri ght ?

MR. MATHEWS: Again, | was born in 1938.
Engl ebright was built in 1940. | think my testinmony woul d
have to be after Engl ebright.

MR. SANDERS: kay.

MR. MATHEWS: As ny experience.

MR. SANDERS: Do you know if it's true that before
Engl ebri ght was constructed, sal non and steel head were

able to migrate into the upper Yuba watershed?

MR. MATHEWS: | have seen a picture that shows the
salmon junping a fall. | assune that's your tota
know edge, too, so -- unless you're substantially ol der

than | am

MR. SANDERS: Yeah, no personal know edge, for sure.
So you do understand -- it is your understandi ng that
Engl ebright created a barrier to -- an inpenetrable
barrier to fish passage?

MR MATHEWS: | think that woul d be self-evident.

MR. SANDERS: kay. Good. So in the state of
nature, were sal mon and steel head trapped in the Lower
Yuba River, or could they mgrate above Engl ebright?

MR. MATHEWS: |'ve stated ny state of nature starts

in 1940.
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MR. SANDERS: kay. Fair enough. 1'mgoing to nove
to Page 15 now. And there's -- you'll see that there is
a, | guess, the -- there's a portion of a sentence from
Page 14. And, then, there's the first full sentence, the
second full sentence, and then I'mgoing to refer to the
third sentence
(Readi ng):

"If tenperatures below the state of nodifying
nature existed in the Yuba R ver and the period
of the '50s and '60s are desirable for fish,

pl ease, make sure that before ordering such a

| ot-step requirement that the Yuba County Water
Agency nmi ntain a maxi nrum uni form tenperature
in the water which is five to ten degrees bel ow
historical levels, that is that it, in fact,
serves a purpose; because sonewhere in the
world, at least, 18 to 20 people per acre are
going to die, because no food was produced on
each cold water affected acre in Cordua."”

Could you tell nme what you nean by that sentence?

MR. MATHEWS: | guess real quick, w thout naking a
| ong expl anation, there's about 400 nillion netric tons of
rice raised in the world. It takes about 220 pounds to

give people a daily caloric intake. That equates to four

mllion people. So rice is a major crop to the world. So
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if you -- if there's a food shortage in the world any tine
you don't grow sonmething, it would equate into those
nunbers.

MR SANDERS: Well --

MR MATHEWS: | could be nore detailed, but I'm
trying to make a short answer.

MR. SANDERS: Right. Right. Were did you get that
nunber, "18 to 20 people"?

MR. MATHEWS: You want nme to go back to the four
mllion and work backwards, or do you want nme to --

MR. SANDERS: kay. Hold on. | guess what I'm
trying to get at is: Were do you get the data? Have you
personal |y studied the world econony, or what?

MR. MATHEWS: You use the assunption, and they cone
off the statistics, that last year there were 390 million
metric tons of rice, whole rice raised. |If you use the
| abel on the bag of how many calories there is to a cup of
rice and if you multiply it out, four billion people wll
exist in the world out of the six eating primarily rice as
their primary caloric intake. Now, if you want ne to go
to a bl ackboard, | could do all the nunbers. | don't
t hi nk you want --

MR. SANDERS: No, that's fine.

MR. MATHEWS: | don't think you want ne to spend al

the --
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MR. SANDERS: Do you happen to know i f that
particul ar met hodol ogy that you just described would be
t he sane net hodol ogy that say an agricultural econom st
woul d use to determne this nunber?

MR. MATHEWS: | cane up with the nunber, because
was asked to speak at the G anini G aduate School at
Berkeley. And | needed sonething to start the class with
on howto do it. And | used that thing and nobody in the
class chall enged ne, including the instructor

MR. SANDERS: Okay. Do you know -- what did you
say, 400 million netric tons of rice? |s that produced a
year ?

MATHEWS:  In the world.

SANDERS: In the worl d?

2 3 3

MATHEWS: That's nilled tons.

MR. SANDERS: kay. How nmuch is produced at the
Cordua Irrigation District?

MR. MATHEWS: kay. That's a fair question. [If we
had 9,000 acres and we had four tons to the acre, that
woul d be 36,000 tons. And if you nultiplied it by 60
percent that would be mlled rice.

MR. SANDERS: 36,000 by 60 percent?

MR MATHEWS:  Yes.

MR. SANDERS: | have to do ny nmath here right on the

spot .
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Rue has a cal cul ator, maybe

MATHEWS: M father always told nme if you had to

person woul d out figure you.

now.

You're going to have to

VR, MATHEWS: Say, 20,000 tons.
MR. SANDERS: | see M.
he could help us out.
MR. RUE: No.
MR,
use a calculator, the other
MR. SANDERS: You're doing it
MR. MATHEWS: Okay.
MR. M NASI AN:  Approximately --
MR. SANDERS: |Is that approximately --
MR, MATHEWS: -- 20,000 --
MR. SANDERS: |Is that approximately --
THE COURT REPORTER: Ckay.
speak one at a tine.
MR. SANDERS: |'m sorry.

MR.
MR

wor | d nar ket ,

I's that approximately 20,000 netric tons?

MATHEWS: Yes.

SANDERS: O the 400,000 netric tons on the

of Cordua Irrigation District

MR.

per cent,

MR.

rice?

so what share of the world market is made up

MATHEWS: | want to guess 2/100t hs of one

or 2000t hs of 100 percent.

SANDERS: So if Cordua Irrigation District

suddenly stopped producing rice -- |

I"'msorry, M.

Br own.

'msorry.

w t hdr aw t hat
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guesti on.

MR. MATHEWS: Thank you.

MR. SANDERS: kay. |I'mgoing to nove on to
paragraph 6.2. The second sentence which starts on Page
15 and goes on to 16.

(Readi ng):
"At this level, mcroorgani sns consunmed by
wat erfow that are grown on flooded fields wll
sinply be suppressed in production by
tenmperature of any surface water available for
use for waterfow habitat."
What mi croorgani sns are you tal ki ng about ?

MR. MATHEWS: They are primarily invertebrates.

They conme fromthe breakdown of the rice in the soil. And
t he ducks consume the invertebrates to build up protein

i nstead of starch, where they would take just the actua
grains of rice.

MR. SANDERS: kay. And you don't happen to know
whi ch speci es of invertebrates?

MR MATHEWS: Their Latin-nanes, no, | do not.

MR. SANDERS: kay. And have you personally
conduct ed any studi es about the effects of various
tenperatures on the production of invertebrates?

MR. MATHEWS: No, only with conversations w th other

people, the CM, or the California Waterfow Association's
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bi ol ogi st.

MR. SANDERS: Gkay. Now, these are questions,
actually, for both M. Rue and M. Mathews. And | think
I"mjust going to ask the question and then have each of
you give an answer. |If that's okay with M. Brown.

Do you have a programto conserve water in the
district, in your respective districts? M. Rue, first
then M. Mathews.

MR RUE: Yes. W've -- our district has adopted a
30/30 plan. It includes conservation aspects.

MR. SANDERS: How about you, M. Mathews?

MR. MATHEWS: Yes. W' ve also done the well plan
We, also, have a policy that if you want to discharge
water, there's a way to discharge it into your neighbor's
field without letting it get into Jack Slough, that's
going to be the requirenent.

MR. SANDERS: Okay. Do you have a programto
noni tor agricultural return flows in your district?

Again, M. Rue then M. Mathews.

MR RUE: W do not other than on an informal basis.

MR, MATHEWS: We instruct our ditch tender that if
he observes any mmjor spill coming out of the field, he
will warn the grower that he's going to turn that nuch
wat er out, off at the headgate. So that we try not to

have people irrigate in a wasteful manner.
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MR. SANDERS: kay.
MR RUE: M. Sanders, | would add when | said

"informal ," we're tal king about an operational policy,
sonme kind of a metering device --
MR. SANDERS: Sonething witten?
RUE: Yes.
SANDERS:  Ckay.

RUE: That would neter on a daily basis.

SANDERS: Ckay.

2 2 2 2 3

RUE: So we do not have a daily netering.

MR. SANDERS: kay. Fair enough. Do you have a
programto increase efficiency of the water use within
your district?

MR. RUE: What did you say?

MR. SANDERS: A programto increase the efficiency
of water use within your district?

MR RUE: | guess if that neans the efficient
application of water and | ack of unnecessary spillage
return, yes, we do

MR. SANDERS: kay.

MR, MATHEWS: |In our district since we noted that
our water rights are supposed to be at 72,000 and | ast
year we used 72,900, we've put $20,000 separate in our
budget to connect all of the fields to their neighbors.

W did this in 1977. W are going to reinstitute that and
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insist that the water cannot go into the drain, if it's

possible to get it to other fields.

H O. BROMWN

MR.  SANDERS

H O BROM:
want to go on?

VR. SANDERS
any.

H O BROMN

How nmuch | onger, M. Sanders?
Ten, 15 m nutes.

Good tine to take a break, or do you

I think nowis as good of a tinme as

Al right. Be back here at 1:00.

(Luncheon recess.)

---000---
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THURSDAY, MARCH 9, 2000, 1:00 P. M
SACRAMENTO, CALI FORNI A
---000---

H O BROM: Cone back to order

M. Sanders.

MR. SANDERS: Thank you, M. Brown.

Okay. We're just going to continue where we |eft
off. I'mgoing to ask questions for the two of you to
answer. First, M. Rue and then M. Mathews.

Are you fam liar with Yuba County Water Agency's
agricultural water managenent program subnitted by
SYRCL- 2?

MR RUE: | can't say that | am | can't tell you
that | haven't seen it, but offhand |I don't recognize --

MR. SANDERS: That's fine.

MR RUE: -- having read it.

MR. MATHEWS: That woul d be nmy sanme answer, too.

MR. SANDERS: kay. Are you aware of any threatened
or endangered species that occupy the rice fields in Yuba
County within your districts?

MR. MATHEWS: Approximately 20 years ago when the
endangered species was an i ssue on bald eagles, one of the
bal d eagl es died on our property approximately a quarter
mle fromour house with cholera on Christnmas Eve night.

MR. SANDERS: kay.
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MR. RUE: We have had a | ot of discussions about the
gi ant garter snake. | don't know if that's threatened.
It is one that we are concerned with, | can tell you that.
MR. SANDERS: kay. That's fine. Now, this is --
I'"mgoing to ask you to specul ate on what the farmers
wi thin your menber districts, how they would react.

Wuld the farmers in your district oppose
critical habitat designation for giant garter snake if
that designation included the rice fields in Yuba County?

MR. MATHEWS: | can speak within our area, when you
get designated you're limted on what tinmes you can cl ean
drain ditches, what tine you can now your fields. You
have a lot of limtations. W farm as | said, for duck
cl ubs.

So we're quite concerned about, you know, habit at
and nesting area, but we would not want to invite in a
whol e regi ne of things that we couldn't do which we
presently do that nake our habitat profitable.

MR. SANDERS: Fair enough

MR RUE: | think it's fair to say that any increase
in regulation that is -- is and can be inflexible would,
certainly, be resisted. However, | think it should be

noted that the rice industry, in general, has been very
aware of its role as a habitat for not only the giant

garner snake, but many ot her species as well.
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So to say that soneone woul d resi st designation
as critical habitat would not nean to say that the spirit
that that designation represents, certainly, isn't felt by
those that woul d be invol ved.

MR. SANDERS: kay. Are either of you famliar with
vernal pool s?

MR RUE: Yes, | amto a degree. | nean, |'mnot an
expert, but | know what they are.

MR. SANDERS: kay. And do they exist within your
district?

MR. RUE: Yes, they do.

MR. SANDERS: And what about you, M. Mathews?

MR. MATHEWS: There's still probably a few left. |
woul d say that 98 percent of our district has been |evel ed
or releveled. So it's into farm ands, or artificial
wet | ands. So they woul d probably not classify as a verna
pool. As | understand it a vernal pool, fromnature, it
hasn't been di sturbed.

MR. SANDERS: kay. And your testinony is that nost
of the vernal pools within your district have been
destroyed?

MR. MATHEWS: |If they were there to begin with.

MR. SANDERS: kay. Now, do you know if any of the
farmers within either of your districts use special

managenment practices to avoid inpacts to threatened or
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endangered species on their property?

MR RUE: |Is that a word of art, M. Sanders? If it
is, | don't knowif that is sonething other than --

MR. SANDERS: Special nmanagenment practices?

MR. RUE: Yeah, if that neans sonething other than
what the common vernacul ar woul d be --

MR SANDERS: Just the conmon vernacul ar.

MR RUE: | would say --

H O BROM: Hold on just a minute. M. Frink
could you cone up.

Of the record for a minute

(OFf the record from1:05 p.m to 1:06 p.m)

H O BROM: M. Sanders, what is this question
leading to as it relates to the issue at hand?

MR. SANDERS: |'mnmoving through it rapidly, but
basically the parties claimthat they take managenent
practices to benefit one species of wildlife. That is --
that is the waterfow .

And |I'mjust curious to know whether it's -- they
al so manage other -- for other wildlife species,
particularly, those that are threatened and endangered
i ke the sal non and steel head.

H O BROM:. M. Frink.

MR FRINK Well, in terms of salmon and steel head,

| don't believe that the individual farners control the
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diversions. So that would be irrelevant, | think, in
terns of asking the individual farmers, M. Brown.

If there were questions about other endangered
species on their property, | guess, that is marginally
rel evant. Are you about to wap up this area?

MR. SANDERS: Yes, | am about ready to wap it up.
But | would, also, note that their waterfow expert
yesterday testified about the giant garter snake as being
one of the species that utilizes these flooded fields. So
I"mcurious to know whet her they protect these species or
not .

H O BROM: Al right. You're right. Proceed.

MR. SANDERS: Thank you, sir.

Though, I'mgoing to nmove right along. Flooded
rice fields are attractive habitat for waterfow ; are they
not ?

MR. MATHEWS:  Yes.

MR. RUE: Yes.

MR. SANDERS: And you testified that duck clubs use
the rice fields for hunting; is that correct?

MR MATHEWS:  Yes.

MR. SANDERS: So, in other words, you flood the rice
fields to attract nore birds so that they can be shot; is
that correct?

MR. RUE: In our case, M. Sanders, | can't speak
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for everybody but | can only speak from ny persona
experience. O the acreage that we flood we, actually,
hunt probably about 20 percent of it. The bal ance of the
acreage is all left undisturbed. And the reason we do
that is because of the long-termviability of the species
that utilize that. And that's our approach

So | think for you to nake a statenment |ike that,
I would have to say that's incorrect, because that's not
how we nanage the habitat.

MR. SANDERS: kay.

MR. MATHEWS: | would say the sane thing. W have
farmers with li ke a 500-acre ranch. They take a 100-acre
field, put it into permanent artificial habitat. Last
year they took another 150 acres so they're down to 200
acres out of their 500 acres they're farmng.

There's only five people that hunt it
occasionally. So my answer would be the sane that they're
nore interested in the resource than they are of putting
neat in their freezer.

MR. SANDERS: Gkay. Who manages wat erf ow
popul ations and regul ates hunting in California?

MR MATHEWS: It's ny understanding that the federa
peopl e set up guidelines that our California Gane
Conmi ssion cones up with a plan, they advertise it for a

certain anpunt of tine and then they finalize it.
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MR RUE: | would just say -- you know, | can only
tell you that the answer to that would be, obviously, the
federal, state authorities and private interests al
participate in that activity.

MR. SANDERS: Okay. Just a few nore questions.

M. Rue, you testified that the government
support for rice is down $60 an acre; is that correct?

MR. RUE: Yes. Actually, nore if you go back nore
years; but, yes, it is.

MR. SANDERS: Okay. So you still receive how many
dollars per acre fromthe federal governnent?

MR RUE: In the year 2000 it's approximately $140
an acre. It changes dependi ng on what one's established
yield is. But using a round nunber, it's about $140.

Next year it will fall to, approximtely, 116 or $117.
The year after that it will fall to around $110 to $108
And, then, it will go to zero after that.

MR. SANDERS: And what's the price of rice currently
on the world narket?

MR. RUE: The world market price of rice would be --
is difficult to say in the sense there are many different
varieties and types of rice. And the rice we grow in
California is not generic to world supply. But on
average, the price of rice -- you calculate it back to a

farmer, whether he be in Thailand or the United States,
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the Thai patty rice price ranges between five and a
guarter and seven and quarter dollars per 100 wei ght.

MR. MATHEWS: To put it in perspective, the world
mar ket price of finished white rice, ready to eat, is in
the area of 200 to $250 a netric ton

MR. SANDERS: | guess what |I'mgetting at is: Wuld
it be economical to farmrice in Yuba County wthout a
gover nment subsi dy?

MR RUE: |If you assune the trade barriers that are
in place and the subsidies that exist around the world
outside this country all remain in place, the answer is
that it would be very difficult to conpete
i nternationally.

That's not to say that you couldn't conpete,
because, certainly, the varieties of rice that we grow do
have hi gher val ue than what | would cal
generic-world-price rice. So assuming all other trade
rates and subsidies stay in place, it would nake for a | ot
heavi er going than we're experiencing right now, which is
no picnic.

MR. SANDERS: Ckay.

MR MATHEWS: If | could add to that?

MR SANDERS: Sure. Sure.

MR. MATHEWS: Wth sone special varieties and the

lower rents, we farm sone stuff w thout subsidies already.
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MR. SANDERS: kay. So M. Rue, does Yuba County
produce a significant portion of the world rice?

MR, RUE: Well, I've not run the nunbers,
M. Sanders, but it's inportant to note that the anount of
rice that's produced in the world, sonmething like three
percent, is, actually, traded across internationa
boundari es.

Most of the rice produced in the world is
consuned within 8 to 12 kil ometers of where it's,
actually, grown. So when you factor all that back and
cal cul ate the anpunt of rice that the U S. represents as a
conponent of that, it's a |ot higher nunber than would be
apparent when you | ook at 390 mllion tons of production
ver sus what we produce |ocally.

MR. SANDERS: kay. So for what you just said
woul d you agree with M. Mathews' statenent on Page 15 of

his testinmony that,

(Readi ng):
"18 to 20 people per acre are going to die for
each acre that goes out of production in Yuba
County"?
MR RUE: Well, | wouldn't purport to be an expert.

I can only tell you that to the degree that total food
production of rice is reduced, that's about what an acre

of rice could feed. And so, | guess, if you're sonmebody
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that's -- that doesn't have an adequate cal oric intake, |
suppose that would be a real statement to them

MR. SANDERS: But you just testified, didn't you,
that Yuba County rice is not generic to world supply?

MR RUE: On a conmercial sense.

MR, SANDERS: On a commercial sense. So did not --

MR RUE: If you're talking about -- excuse ne.

MR. SANDERS: So given the econonics of the world
rice market, for every acre of rice taken out of
production in Yuba County, do 18 to 20 people perish?

MR RUE: | couldn't give you the answer to that.
That involves things like -- |I mean, what is the |level of
food aid around the world that we participate in? Howis
that targeted? Which areas are inpacted over all that?
So to make that statenment, up or down, assunes |ots of
things that we would have to set in place in order to
answer that accurately.

MR. SANDERS: That's exactly ny point. Thank you
very much, sir.

' mdone, M. Brown.
H O BROMN: Thank you, M. Sanders.
M. Cook
/1
/1

11



CAPI TOL REPORTERS (916) 923-5447
1635



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

---000---
CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY
AND CORDUA | RRI GATI ON DI STRI CT
BY VR, COXX
MR. COOK: Gentlemen, | believe we've gone through
this question and answer process once before back in 1923.
Do you recall that?

MR, MATHEWS: M ght be ' 92.

MR COOK: Didl say '92 or 102? Wll, in any
event, I'mgoing to try to ask questions of individuals.
Hopefully, | can direct themtoward that individual, but
we'll just see how it works out.

I woul d al so appreciate anything that you can

answer with a "yes" or "no" answer, if you could do so.
It will help speed this whole thing along. And I'Il1l try
to make ny questions adequate so you can do that, if it's
possible. | don't claimto be perfect at that.
M. Rue, do you own or operate 300 acres of

pasture | and?

MR RUE: We own sone and then operate some by
leasing it, yes.

MR. COOK: How rmuch do you own?

MR RUE: O pasture?
MR COOK: Yes.
MR

RUE: W're -- that's an interesting



CAPI TOL REPORTERS (916) 923-5447
1636



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

statenment -- question, because we have -- we just started
a rotation program W started raising organic rice in
the | ast several years. So we've started a rotation
programthat we're rotating | egunes, which is |ike
clovers, with rice to try to stay in an organic rotation

So the anount of acreage that we own that is in
pasture, or has been in pasture, is probably about 350
acres.

MR. COOK: Now, is this pastureland within the South
Yuba Water District?

MR RUE: Yes, sir.

MR COOK: Is it irrigated?

MR RUE: Yes, sir.

MR. COOK: And are you irrigating for the purpose of
pasture, or for this attenpting to grow organic rice, or
bot h?

MR RUE: Well, you have to irrigate the pasture to
grow the pasture. And then you -- you rotate out of the
pasture to raise the rice.

MR. COOK: What is the source of the water for the
pasture?

MR. RUE: The Yuba River.

MR. COOK: And you get that through the South Yuba
Water District?

MR. RUE: Yes.
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MR COOK: And is that water acquired by the water
district fromthe Yuba County Water Agency at the cost of
$1.25 per acre base and $3.25 -- | don't recall what the
word that was used is, but there are those two figures; is
that correct?

MR. RUE: That's correct. Plus the O&M cost.

MR LILLY: Excuse me, M. Brown. | think there was

a msstatement of testinmony. M. Cook said, "per acre."
The testinony, previously, was per acre-foot. And it
woul d probably be better if the record clarified that.

H O BROM: M. Cook

MR COOK: | will add acre-foot. [I'msorry?

MR. RUE: | probably should have corrected you. [|I'm
sorry.

MR. COOK: Thank you. What is the amount of water
that you use for irrigated pasture in a year?

MR RUE: |'ve never calculated that. | couldn't
exactly tell you.

MR. COOK: Do you have any idea of how nuch water
per acre you woul d use?

MR. RUE: The only thing, |I could refer to,
M. Cook, would just be ny recollection of university
studies that tal k about consunptive-use pattern -- of
pasture on our types of soil. And I'mafraid that

recol lection is not great. W have always -- we have
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assuned, | guess, that the use on pasture is not unlike
that on rice.

MR. COOK: Thank you. Now, do you have habit at
flooding in the fall and, | guess, in early January for
this pasturel and?

MR RUE: No. W don't flood the pasture |and.

MR. COOK: Is the pastureland leveled, or is it
rolling contour?

MR RUE. W just, as a natter of fact, took the
| ast of the contours out this last year. So it's been an
ongoi ng process. As you know, | testified that the
groundwat er | evel had dropped throughout the '70s and
early '80s. And we had sone well failures and weren't
able to capitalize the renewal of those wells.

So after we -- and that's one of the reasons we
were working to get surface water as prom sed by the
Bul  ards Bar Project back in the '60s so that we coul d,
again, put our land back in production

MR. COOK: Based on your witten testinony, am |
correct in stating that your detailed econom c figures
related to the rice |land, but you don't have any relating
to the pasturel and?

MR RUE: That's correct. | didn't put any in the
testi mony.

MR. COOK: Do you have any way of estimating
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approxi nate cost and revenue for the pasture |and?

MR RUE: | could do that, | suppose, if | sit down
and calculate it out. | have not done that.

MR. COOK: Wuld you say -- you've testified about
changi ng from hi gh-value crops to | ower-valued crops. In
that context, would you say that the pastureland is a
hi gh-val ue crop or a | owval ue crop?

MR. RUE: In the sense of the | ocal economy, | think
that it takes fewer inputs, because you're primarily,
obvi ously, using livestock to graze, at least, in our
case. W don't put up silage. And in the case of the
context that my testinony was given, was under the
assunption that the entire irrigation regimne would be
i npacted. And that the alternative would be sone type of
dry, or mninumwater farn ng.

MR COOK: Well, then -- I'"mnot sure. Are you
sayi ng, then, that the pastureland is a high-val ue crop,
or a | owvalue crop?

MR RUE. M testinony is that the amounts of inputs
that it takes are fewer; therefore, the amount of gross
val ue generated is lower. The net is not dissimlar to
rice.

MR. COOK: And do you receive any gover nment
subsi di es for pasturel and?

MR RUE: No, we do not.
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MR. COOK: Do you own or operate 2,000 acres of rice
| and?

MR. RUE: Yes.

MR, COOK: And is that rice land within the South
Yuba Water District?

MR. RUE: Yes.

MR COOK: And are there sonme 8,000 acres of rice
land within the South Yuba Water District?

MR. RUE: Yes, sonething like 8,000. That's an
approxi mati on, M. Cook.

MR. COOK: Now, the 2,000 acres, do you own a
portion of that, or all of that?

MR RUE: | own a portion of that.

MR. COOK: And about what portion do you own of the
2,000 acres?

MR RUE: Is this relevant?

MR COOK: | think you've testified, M. Rue, about
2,000 -- I"'maquoting fromyour witten testinony. You've
conme up with the 2,000 acres. And you've gone into mnute
detail on the economics. And I, again, ask:

What portion of the 2,000 acres is owned by you?

MR RUE: We own about 1300 acres.

MR. COOK: Thank you.

MR RUE: | should add that that's ny famly,

i ncl udes nmy nephew and, you know, all of us.
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MR. COOK: And that's probably an approxi mation,
too. I'mnot asking for a specific nunber.

MR. RUE: That's a close nunber.

MR. COOK: Thank you. You used the word in rice
farmng of "fragility." Do you recall using that word?

MR. RUE: Yes.

MR. COOK: And would you describe your meani ng of
that tern®

MR. RUE: Could you --

MR COOX: It's on --

MR. RUE: -- refresh what page that is on?

MR COOK: It's on Page 1, item3.0. |It's alnmpst in
the mddle of the page toward the left.

MR, RUE: Yeah. |It's -- that nmust be a new word,
M. Cook, but it's relatively the econom cs of agriculture
are fragile. The returns are very narrow. And as long as
you don't have any extraordinary climatic conditions, it's
on a -- | would call it on an even keel

But the nargins are so narrow, that any dramatic

increase in price, or reduction of yield can cause a
trenmendous economni ¢ di sl ocati on, because there's just not
much margin to deal with. So that's what "fragility"
neant there.

MR. COOK: Thank you. Now, do you irrigate this

2,000 acres that you own, or operate with water fromthe
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Yuba County Water Agency?

MR. RUE: Cones fromthe Yuba River, yes, through
t he Agency.

MR. COOK: That's through the south canal ?

MR. RUE: Yes.

MR, COOK: And that water is, also, at the cost --

to the district of $1.25 and $3.25 for the two different

types?
MR. RUE: Per acre-foot, yes.
MR. COOK: Per acre-foot, yeah
MR, RUE:  Unh- huh.

MR. COOK: Now, is it your testinmony you used wel
water in 1991 to aid the Departnent of Water Resources and
the State Water Project in neeting shortfalls due to the
dr ought ?

MR. RUE: Yes, sir.

MR. COOK: Did you receive punping costs for the
substantive well operation fromthe State?

MR RUE: W received the water. | believe -- if ny
recollection is correct, and I -- I'"'mgoing to tell you
that this is just my recollection, it may not be exactly
accurate. It seens to ne that the paynent was nmade to the
Yuba County Water Agency. They, subsequently, paid the
water district. And the water district, then, paid the

| andowners based on how much water they actually punped.
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MR COOK: Well, did that include the costs of

drilling wells and installing punmps and pipes?

MR RUE: Well, there was not a separate paynent for
that. If you had to do that as a | andowner, that was
your -- no one -- none of that was allocated. You either

got paid if you did; and you got paid if you al ready had
the assets in place.

MR. COOK: | assune, then, the paynents were based,
to a certain extent, on the capital costs as well as the
i medi ate costs at the tine?

MR. RUE: The paynents were nmade based on how nuch
wat er you pumnped.

MR. COOK: And the anount of the payment was based
on both capital costs and the costs of operation at that
time; is that right?

MR, RUE: The amount -- what the district did was
hel d back a certain ambunt of noney in the event that
there was any inpacts outside the District. And the rest
of the nbney was passed through

MR COOK: Well, with respect to the water that you
relinquished to the State, did you receive paynent for
t hat water?

MR. RUE: To the degree that this paynent stream
that | just described, yes.

MR COCXK: | mean over and above the costs of
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punping, did it include paynent for the water itself?

MR. RUE: The amount of noney that was forwarded to
the water district, they retained a certain anount and
t hey passed the bal ance through

MR. COOK: But you had sone idea of the amount that
you received; did you not?

MR. RUE: Yes.

MR. COOK: And the amobunt of paynent that you
received, did that include paynment for the water that you
were, in fact, relinquishing?

MR RUE: Well, | think that you can say all of it
was received, because of the water we relinquished. The
repl acenent that -- costs of that water were solely up to
t he [ andowner.

MR COOK: Well, can you tell me how nuch you
recei ved through this noney that cane originally fromthe
St at e?

MR RUE: | believe it was in the nei ghborhood of 80
or $90 an acre-foot. | can't remenber exactly.

MR. COOK: And the water that you relinquished was
being paid to the Yuba County Water Agency at $1.25 and a
dollar -- and $3.25; is that right?

MR, RUE: That's correct.

MR. COOK: Would you repeat that, again, the anmpunt

that you said you received?



CAPI TOL REPORTERS (916) 923-5447
1645



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR RUE: 80 to $90, if ny recollection is correct.

MR. COOK: Thank you. So that was a very profitable
operation for you; was it not?

MR, LILLY: | object --

MR. RUE: Not as much as we thought.

H O BROW. GCkay. M. Lilly.

MR LILLY: I'mgoing to object that that assumes
facts not in evidence. He has no evidence of their
punpi ng costs, or the cost of the replacenent water. So
for M. Cook to say that is incorrect --

H O BROM: M. Cook is building a pretty good
foundation here. 1'Il allow the question

MR RUE: | said our costs were, certainly, a |lot
hi gher than we expected in nore than one way. There were
the direct costs of punping, rehabilitating all the
equi pnent that that entailed. W had -- when we installed
the surface water supply, naturally, that delivered the
water to different portions of the property than had been
wi th the punps.

So we had to expend a |lot of nmoney in conveyance
in order to get the punped water back into the system so
we coul d adequately utilize it. And, then, secondly, the
i ndirect costs, | suppose you could call, is that we did
not -- were not able to generate the anpbunt of waters out

of the wells that we expected to. And, therefore, our
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whol e croppi ng pattern was i npact ed.

MR COOK: Now, I"'mhaving a little difficulty
understanding all of the details of the costs of
production that you have in your witten testinmony.

That's my problem but, perhaps, | could sinplify it if |
can get to sone |ater conclusions.

| believe, and correct me if I'mwong, | believe
that you have concl uded that current revenue is sone $845
an acre for the rice area, for the rice land; is that
correct?

MR. RUE: Yes. Using the assunptions that | nade,
that's correct, on Page 6, paragraph 10.

MR. COOK: Uh-huh. And that, also, costs if you
punp -- if you're forced to punp fromwells, would be a
total cost, including the cost of the wells, would be sone
$750 per acre; is that correct?

MR RUE: That's correct.

MR. COOK: And, then, in addition to that, you added
a rental factor which would be eight percent of a value, |
think you said, 2,000, $2500 an acre; is that correct?

MR, RUE: Yes, sir.

MR. COOK: Based on those figures, is it your
testinmony that in the event of well use you would have a
return anmounting to a negative 50 to $90 an acre; is that

correct?
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MR. RUE: On an econom c basis, yes, sir.

MR COOK: Well, when you say "an econom c basis,"
does that have sonething to do with reality, or is that --

MR RUE: Well, | nean | guess if your statenent is
woul d there be positive cash flowif you had no |and rent,
no |l and cost, the answer is, yes, there would be positive
cash flow. But when you calculate -- you notice | didn't
include in here any of the costs of carrying the land. |
used a return of eight percent.

MR COOK: Yeah

MR. RUE: Now, that assunmes that whoever it is that
hol ds the land, whether it's the farmer that holds it and
farns it, or that he rents, it those people are paying 20
to $25 an acre in property taxes and all the related costs
of mai ntenance for that property.

MR. COOK: | understand. That's perfectly correct
as near as | can determine

Now, with the negative with these assunptions of

rental and the other, the negative would be between 50 to
$90 an acre | think you said. Wuld it be fair to round
that off and say on an average that it would be $70 an
acre, that's just going hal fway between the two?

MR, RUE: | think, M. Cook, based on the fact that
this whol e conclusion is based on an assunption that the

rice, actually, brings $8.60 at the market, that it would
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probably be safe to say that that's probably the range.

W' ve got kind of a standardized yield we're
maki ng an assunption about here. So when you nake a
concl usion, overall, you have to kind of take a | ook at
t he assunptions that you have. And the conclusion is one
that says 50 to 90, because there are really sone
vari abl es that can happen, not only fromyear to year but,
certainly, property to property.

MR. COOK: For sinplicity in recognizing what you
say, would a $70 average be a fair statement, would you
t hi nk?

MR. RUE: You can say that.

MR. COOK: Now, did you say, or have you testified
to the fact that the total increase resulting fromwell
punpi ng woul d anpunt to -- that would be well punping of
one hal f of your water supply -- would amount to $65 to
$75 an acre?

MR. RUE: Yes, | believe that was the nunber.

MR. COOK: Now, can we also, then, for sinplicity
average that hal fway between and say it's $70 an acre,
recogni zing that that's nerely an average?

MR RUE Well, | would say in excess of 70, but
that's okay.

MR COOK: Wuld it be nore than 75?

MR RUE: It would be in that range.
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MR. COOK: Well, then, you know, for purposes of the
di scussion, we'll just say 75. Wuld that be all right?

MR, RUE: That's fine.

MR. COOK: And we can say 75 on the other if you
want .

MR. RUE: That's okay.

MR COOK: So with well punping, your testinony, |
think, has the effect that there would be $70 an acre, or
let's say, $75 an acre negative revenue; and after
subtracting well punping costs, you would have an
additional $75 an acre.

Based on your current status, because you're not
punpi ng now, are you?

MR. RUE: Based on this exanple, yes.

MR. COOK: Ckay. And so does that mean, then, at
the present tine that you have, for econom c purposes, a
zero revenue?

MR RUE: Like | said, that agriculture is a
close-run thing. Overall, rice incone has fallen over the
| ast several years due largely in part to the economc
straits worldwi de as well as the fact that a portion of
our crop in California is exported. And that the trade
barriers have not reduced as fast as we thought they
woul d.  And export subsidies that are enployed by others,

so, yes, it's a close run thing, M. Cook
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MR. COOK: Now, do you receive governnent subsidies
in the amount of $155 an acre?

MR RUE: In the exanple that we used, that's the
nunber. That was for last year. It's reduced for the
coni ng year.

MR COOK: | think you just testified a few m nutes
ago that in the year 2000 you expect $140 an acre. And
then it will go to 116 an acre, and then 110 an acre. And
then in 2003, | think you testified, it would be zero?

MR. RUE: [|f nothing changes.

MR. COOK: That's right. So you would have no
subsi dies, then, in the year 2003. So at the present
time, if we have a zero revenue based on these
cal cul ati ons of economics, in 2003, if everything else
stays the same, except subsidies you woul d have a negative
of $155?

MR RUE: That's right.

MR, COOK: Now, is it -- well, wthdraw that.

You' ve testified that since 1992 that all the
factors bearing on revenue have been on the wong side?
In other words, costs have increased and revenue has
decreased. That's correct, isn't it?

MR, RUE: That's correct.

MR. COOK: And so do you expect that to continue?

MR. RUE: Now, M. Cook, you realize why | spent a
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ot of time on international trade policy on behal f of
producers in the United States.

MR COOX: So --

MR. RUE: And spend a lot of tine with the US. T.R
because it's critical to us that we get a | evel playing
field internationally.

MR COOK: But it's not just internationally, is it,
it's cost of weed control for chenical, weed control, and
it's costs of straw renoval, or whatever termit is that
you use for that.

MR RUE: Yes. |It's all these factors. And, again,
M. Cook, the industry is aggressive in trying to conme up
with different cultural practices that will reduce our
costs. So we're aggressively working on all of those as
al ways.

MR. COOK: You're fighting against this inevitable
thing, | nean it's not inevitable, if you' re successful
But, in any event, you're fighting against this | oss of
revenue over a continuing basis in the future?

MR. RUE: Yes. Probably not unlike any ot her
busi ness.

MR. COOK: That's true. But in the past, of course,
you haven't been very successful, have you?

MR RUE. Well, we've namde sone gains.

MR. COOK: But you've been | osing every year
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according to your testinony as | read it.

MR RUE: Yes, we've had a reduction

MR. COOK: Assum ng that subsidies are ended,
assum ng that we don't have favorable trade policies,
assum ng that costs of chenmicals for weed control increase
rat her than decrease, and assum ng that prices don't go
up, the future | ooks pretty bleak for rice production
does it not?

MR. RUE: Making all those assunptions, yes.

MR COOK: Now, there's one additional factor
didn't nention. In addition to the crop subsidies, these
figures we've been using, you do mention sonething about
di saster paynents which are in addition to that; is that
right?

MR. RUE: Yes. The last two years, for the first
tinme, they have had a disaster programrelated to markets
for rice.

MR, COOK: Now, let me ask this: Wthout subsidies
fromthe citizens of the country, rice production would
not be economcally profitable whatsoever, would it?

MR RUE: It, certainly, would inpact the | evel of
producti on.

MR COOK: Well, based on your figures, certainly,
even if that $155 is deducted, you're in a

negati ve-revenue situation, that's even with the water
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that you have today?

MR. RUE: Yes.

MR LILLY: Excuse me, M. Brown. 1|'mgoing to

object that that assunes that if the subsidy were not

there, there would be the sane anpbunt of reduction in

price. And there's no evidence in
MR, COOK:  well --

H O BROM:. M. Cook

support of that.

MR COOK: | would like to, based on his figures, in

whi ch he used the $155 and which he cal cul ated t he anopunt

of revenue based on the economni cs,

and that was based on

the use of well water; and if he doesn't need to use wel

wat er, which at the present tine he's not doing, then

woul d the |ack of subsidies not put
revenue position?
| think that's a legitimt
what his testinony is.
H O BROM: Yes. You asked

was, Yyes.

himinto a negative

e question based on

it and then the answer

MR. M NASIAN: It's been given.

MR RUE: Yeah

H O BROMWN: \ere are you headed with this,

M. Cook?

MR COOK: Well, I'm-- fundanentally, I"'mtrying to

cross-exam ne on the testinony that

he presented about the
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econonmics of the |loses that he would receive if he's
forced to go into the well-water situation, which neant
that he testified about the entire econonics of rice
production that he's faced with.

And |'m | ooking at the future potential that even
with the water that he has today, that the rice production
is probably, if not today, in the near future will be
unecononi cal

H O BROM: And then what?

MR COOK: Well, that, | think, M. Brown, rebuts
the position that he has taken that he nmust have water
from-- surface water to keep a vi abl e operation going
economcally. And that if surface water flow is reduced
that it will be a losing proposition

My point is: It will probably be a |osing
proposition even if he retains the surface water.

H. O BROMWN: Yeah. You may conti nue.

MR. COOK: Ckay. Thank you

"Il do what | can to speed this up. Now, do you
know t he market value of the water that you received from
t he Yuba County Water Agency?

MR. M NASI AN:  Beyond the scope of the direct, |
bel i eve.

MR, LILLY: And I'"'mgoing to object. That's a vague

and ambi guous question. There's so many different nmarkets
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for water in California. |It's vague and anbi guous unl ess
some market is specified.

H O BROW. M. Canpbell.

MR. CAMPBELL: 1'd like to respond to
M. Mnasian's objection. 1In this proceeding
cross-exam nati on may exceed the scope of direct
examnation. Wth regard to M. Lilly's objection,
believe that if the witness understands the question, that
he can answer it.

H O BROWN: Thank you, M. Canpbell

| understood the question. |If you understand it,

then answer it.

MR. RUE: Yeah. You asked ne if | knew what the
val ue of the water is?

MR COOK: Yes, sir.

MR. RUE: The answer to that is, no, | do not.

MR COOK: Well, let ne ask this, then: Do you know
t he amount of nobney that the Yuba County Water Agency has
received fromselling water, or transferring water out of
t he basin?

MR RUE: In general, yes, but I don't know how that
relates to whatever water | deal with.

MR. COOK: Doesn't it relate to what agencies, or
districts, or whoever uses the water is willing to pay?

MR. RUE: | understand that, certainly. That's
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call ed the market.

MR. COOK: And you understand, also, that's many
tinmes greater than the anobunt of noney that the South Yuba
Water District pays for the water they receive fromthe
Yuba County Water Agency?

MR. RUE: Yes.

MR. COOK: Now, you indicated, or you have testified
in your witten statement that you -- that the Yuba
County -- or the Yuba River Water Project was devel oped
t hrough your efforts, or the efforts of people in your
position in Yuba County; isn't that true?

MR. RUE: That's right. The citizens of Yuba
County.

MR, COOK: Now, isn't it true that the Yuba River
Water Project was paid for by contributions fromthe
State, contributions fromthe Federal Covernnment, and the
rat epayers of Pacific Gas and El ectric Conpany?

MR. RUE: Yeah. The revenue streamwas fromthe
sal e of power, that's correct.

MR COOK: So how much did the | ocal owners who
received this water contribute towards this project?

MR. RUE: Well, when you go back to the late '50s,
the citizens of the county organized the water agency in
order to pursue the devel opnent of the resources of the

river and provide flood control that was badly needed.
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W had a -- property tax anpunt was added to al
the real property. And all the governmental entities
supported the devel opnent of that. You ask -- you know,
we receive the water fromthe Yuba County Water Agency.
Qur viewis that the Agency nmade requests for pernits and
designed the water supply and water storage conponents of
that with the benefit of the lands in the county at m nd

So to that degree, we don't view that we get the
water fromthe Agency, but through the Agency, because al
of us enjoy the benefits of all those pernits and
activities.

MR COOK: In fact, | assume the South Yuba Water
District and the Brophy District originally owned the
south canal; did they not?

MR RUE: Yes, we did.

MR. COOK: And you sold that to the Yuba County
Wat er Agency?

MR. RUE: The Agency took ownership and they
rei mbursed our enbedded costs.

MR. COOK: And what did they pay for that sale?

MR RUE: It seens to nme, if |I recall correctly,

t hat our conponent of that was around 1.8 mllion or 2
mllion. And | may not have the exact nunber, but it's in
that range. | think we borrowed 2.2 mllion and the

bal ance of that bond is what they took over.
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MR. COOK: Now, just a couple quick questions and
"Il try to finish this up just as rapidly as possible.
Wth respect to water that is used on the rice fields,
what happens to it when you drain the fields?

MR. RUE: To the degree that there is water -- well,
you nean, in the fall at the end of the crop?

MR. COOK: Don't you drain down the fields prior to
harvest ?

MR RUE: |Is that the tine frane you're talking
about ?

MR, COOK: Yes. |In other words -- let nme set a
little bit better foundation. You plant the rice in the
spring. And there's water on it. And then you later on
as the rice develops to a certain stage, you drain the
water off. |Is that right?

MR RUE: Well, that's why | asked you if you neant
at the end of the -- at the end of the grow ng stage of
the rice, where it's maturing into grain, yes, we drain
the water. Generally speaking, what we try to do is to
antici pate when that tinme will be and begin to bl ock the
fields back. And the water stays in the fields and is
transpired and evapor at es.

So that when we, actually, go to drain the water
if we do our job correctly and we nake the proper

assunptions, what water there is in the fields, sonmetines
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there's not very much at all, we drain into the drains and
it runs out the bottomof the District.

MR. COOK: And that goes down to the Bear River
hence to the Feather, and on down the strean®

MR. RUE: Yeah.

MR, COOK: And does that water have residue of the
chemicals for weed control ?

MR, RUE: No, it does not.

MR. COOK: What happens to that weed control
chemi cal s?

MR. RUE: There's a holding tinme and hol di ng period
for that that the Departnent of Pesticide Regul ation
decrees with the use of those chenmicals. And you're
required to hold themuntil the half life, or whatever you
call it, the degradation process of that chem cal occurs.
So that when you rel ease the water, you don't have any
resi due, it goes out.

MR COOK: It has all disappeared?

MR RUE: Well, as near as | know. I'mnot going to
say that there isn't some mnute amount that is
detectable, but it's, certainly, below any of the
st andar ds.

MR. COOK: And what about the tenperature, is the
tenperature fairly high at that point?

MR RUE: It can be, depending on the weather, of
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cour se.

MR COOK: And the warmer water would then transfer
on down into the | ower streans?

MR, RUE: That's correct.

MR COOK: And | think, M. Mathews, your testinony
was fairly direct on the question of warmwater for rice.
That, basically, rice is produced better and cheaper with
warm wat er than with cold water; is that correct?

MR, MATHEWS: | don't know about the word,
"cheaper." The yield is very dependent on the
t enperat ure.

MR. COOK: Yes. So the higher tenperature, within
reason, the better the yield?

MR. MATHEWS: Yeah. And what ny testinony was is
the nodel s they've set up is rice grows between 65 degrees
and 95 degrees.

MR. COOK: Right. And even bel ow 65, they won't
germnate at all, | assune?

MR. MATHEWS: That's why we entered those pictures.

MR. COOK: Yeah. So really, then, is it in your, or
the owners' of the rice lands in the north Yuba County, is
it in these owners' economic interest to have as warm a
wat er as possible in the Yuba R ver?

MR. MATHEWS: During the growi ng season, yes.

MR COOX: And when that water is drained, it
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transfers into the Feather River; does it not?

MR. MATHEWS: Yes. But you realize by the pictures
you' ve seen in our exhibits that once the water goes
through the first or second check, the water then becones
what ever the average ambient tenperature is at the tine.

Very much like the river tenperature, when you
have days where you get 105 or 110 degrees and 90 degrees
at night, the river has a certain tenperature, even though
you've released it at a colder tenperature. Were if you
have a cool spell, where the maxi numtenperature is 80
degrees and the mininumis 55 degrees, you have an
entirely different regine in the river by the anmbient air.

MR. COOK: Now, when you have the water on the rice
fields while the rice is grow ng, what do you have, about
a foot of water on the rice fields?

MR. MATHEWS: No. We try to plant in approxi mately
four inches of water. Then, approximately ten days before
hitting, there's a critical time where if the nighttine
tenperatures dips down to 55 degrees, which we're talking
now in the area of the 15th of July, the pollen is
sterilized when it cones out of the head ten days |ater

So the recomendati on and the actuality is we
take our four inches of water up to eight and even 12
inches of water in the field, so that we get the benefit

of the warnth in the daytime and the caloric sync, | guess
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woul d be the right word, to make sure that if you get a
ni ght col der than 55, the head of the rice being under
wat er woul d be at the warner tenperature which would stil
be maybe in the '60s.

MR COOK: So as far as the water on the rice fields
is concerned, it's over a wide area at a shall ow depth and
not moving, for the nost part. And the anbient
tenperature should be substantially higher than the water
in the noving river, which is of some substantial depth
conpared to the rice fields. And, therefore, the water in
the rice field should be substantially higher than the
river; should it not?

MR, MATHEWS: That woul d be correct.

MR, COOK: And, then, when the water is drained off
of the rice fields into Jack Slough and then down to the
Feat her, it would nornally be hotter, or warmer, than the
wat er goi ng down the Lower Yuba into the Feather?

MR. MATHEWS: As | renenber, in the Yuba County's
testinmony that they showed the differences between the
water at the Smartsville gauge, or bel ow Engl ebright; the
tenperature of the water at Daguerre Point; the
tenperature of the water three miles bel ow Daguerre Point;
and | believe it's approxinmately ten mles from Daguerre
Point to the Feather River, and at each stage the water is

war nmi ng.
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So the water in the rice field, though the only
time when we drain which is the end of August, could
approach that tenperature, but | nean |I'mnot sure exactly
when you say, "warner," if that's a significant anmount.

MR COOK: Well, | guess -- | realize you're not a
hydr ol ogi st, but you have testified to a certain extent on
tenperature. \What |'m basing nmy question on is your
response that the low level of water in these wi de areas
of rice fields would probably heat up nore than water
flowing in the river. | think you agree with that, don't
you?

MR. MATHEWS: Yeah. You have to realize that the
water in arice field is at a four-inch depth, in 36
inches of arice field is substantially shaded, where the
water in the river has basically no shade. So if you
use -- | used to be a physics major in college, not a
hydr ol ogi st .

But | could suggest to you that a stream fl owi ng
that absorbs all of the sunlight, where the rice is going
to transpire and the water could stay cooler. Rather than
answering your question, yes, | think it's arguable you
could conme up with different concl usions.

MR. COOK: So you're tal king now about, sonewhat,
mature rice --

MR. MATHEWS: The rice usually shades the water out
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approximately 15 to 25 days after it's planted.

MR. COOK: Thank you, M. Brown. | have no further
guesti ons.

H O BROMN: Thank you, M. Cook

M. Lilly.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY
AND CORDUA | RRI GATI ON DI STRI CT
BY YUBA COUNTY WATER AGENCY
BY MR LILLY

MR, LILLY: Good afternoon, M. Mathews and M. Rue.

"Il start with you, M. Mathews.
Questions were asked earlier in this hearing
about how often the cropping pattern changes on vari ous
l ands within Yuba County Water Agency's service area.
Does land that's planted to rice, do you ever --
or does anyone ever plant that to other crops?

MR. MATHEWS: In the Cordua Irrigation --

MR. LILLY: dCoser to the mcrophone.

MR. MATHEWS: In the Cordua Irrigation District we
approxi nately have 10,000 acres gross in the district.
The figure -- and we have them for each year for the | ast
five years, SYRCL wanted them | thought they were going
to bring themin -- is in the 9,000 acre area.

The 9,000 is constant -- we've had fields that
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have been planted continuously since 1954, never been out
of rice. | would say that 90 percent of the fields, other
than what we had in set-asides in the '80s in the
government prograns, are planted every year to rice

The reason for this is there's no percolation in
the soil. So if you tried to plant wheat, or trees, or
anything else it would die. So it's very nice for rice
and very uneconomi cal for any other crop other than
irrigated pasture. You could slope it with enough sl ope
so the water wouldn't scald when you irrigate it, you
could raise irrigated pasture.

MR LILLY: And, M. Rue, is that reasoning sinlar
in the South Yuba District as far as lands that are
planted to rice?

MR. RUE: Yes. Mst of the fields have been linited
to a simlar rotation program would be difficult.

MR LILLY: And, M. Mathews, | noticed fromthe
reports, there aren't very nmany acres in your district
that are planted to trees, but there are sonme; is that
correct?

MR, MATHEWS: Yeah. On the border of our district
where you get closer to the river, there's sone trees.
And there's a few, talking | ess than 100 acres, where
there's high red dirt ridge, where the trees get enough

drai nage, where they can grow, but not well
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MR, LILLY: And for trees, is it feasible to rotate
crops on a year-to-year basis?

MR. MATHEWS: Yeah, if you have land that will grow
trees, you have |and that you can rotate to other crops.

MR LILLY: What |I'mgetting at, once you' ve planted
trees is it then econonmical to take out the trees and
pl ant other crops on a regul ar basis?

MR. MATHEWS: No. Once you've nade the investnent
of trees, you're four or five years into the econom cs of
getting themto production. And if you had to take them
out at that point, you would not be able to recoup your
costs.

MR, LILLY: Now, there has been a lot of discussion
in this hearing about water conservation. [|'ll start with
you, M. Mathews. What sorts of practices are appropriate
for trying to reduce the ampunts of water that are
necessary to irrigate rice in Yuba County?

MR. MATHEWS: The bi ggest event over the last 10 to
20 years, is they used to take the -- not rolling |ands,
but reasonably flatlands with a slope on them So you had
many curved checks going on contours. And by the nature
of it, you had shallow water and deepwater in the same
basin, so to speak.

And it was very difficult to get the right anmount

of water to the bottomw thout spilling it. Now, we've
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gone to short-stature varieties, higher -- or varieties
that take less days to grow. W' ve |laser-leveled the
fields where they're perfectly flat. So if you have a
field that's a half a nile long, other than a wi nd shift,
you'll get four inches on one end and four inches on the
other, which nakes it very easy to manage the water so you
don't spill anything.

On top of that, we have chemicals. W put a
pesticide on before we flood. The requirenent is you have
to wait 28 days before one drop of water can | eave the
field. Approximately 10 to 20 days into that period we
put another material that's called Odran nonilate.

Agai n, we have a 28-day hold period.

So you have 45 days, approxi nately, that you
can't spill a drop. By this time, the rice is up
heal thy, and you're talking in the mddle of June. So
with any cautious irrigating on leveled fields, we don't
spill any water until we're ready to drain.

MR. LILLY: Are there any other feasible methods by
whi ch you could further reduce your water consunption in
the irrigation of rice?

MR. MATHEWS: Yes. |In the '77 drought we had even
| ess water than we needed. W plunbed nost of the fields
to the adjacent |andowner. This year in our Cordua budget

we' ve al |l ocated $20,000 to redo all of this plumbing. So
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that the requirenent to the | andowner will be if he has to
spill sonmething after the 15th of June, he will give it to
hi s nei ghbor and his neighbor will be required to reduce
that intake fromthe Cordua ditch. And going through the
system that should al so get us down to al nost zero spills
until the time of draining. And as M. Rue has testified,
when we go to drain, we try to drain very little, because
the field is planted, if you' ve got a |ot of water you
can't get it out very fast.

MR LILLY: Okay. So other than these nethods that
you al ready have inplenented or will be inplenenting very
soon, is there really anything else that you can do to try
to reduce the water consunption?

MR. MATHEWS: No. We've gone to the flat fields,
the shorter stature, the shorter growing tinme, and as |ong
as we mnimze the anount of water before draining, which
is in our best interest, we've basically consumed all the
water in the fields wi thout anything entering the drains.

MR, LILLY: And, M. Rue, is there anything in the
Sout h Yuba Water District that could be done to further
reduce the ambunts of water that are applied to the rice
fields in your district?

MR RUE: Wth respect to rice, the conditions are
nuch the same as in Cordua

MR LILLY: Okay. And have you inplenented the
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simlar laser |leveling and other techniques that
M. Mat hews has just described?

MR. RUE: Yes, we have.

MR LILLY: Now, M. Mathews, | think you briefly
touched on this in your earlier testinony, but I think a
little nore explanation is necessary.

I think you said that during the waterfow
floodi ng season that the requirenent in Cordua Irrigation
District alone was 200 cubic feet per second for the
flooding rate. Do | have that number correct?

MR. MATHEWS: Yes, you do. | can refer the staff to
t he sheet.

MR. LILLY: Do you have a page nunber?

MR MNASIAN. This is Exhibit 1.2 to the testinony
of M chael Rue.

MR LILLY: Okay.

MR MNASIAN. It is the diversion rates for the
various districts in 1999, as an exanple. And it has
historic diversion rates as well.

MR LILLY: Well, | was going to start with
M. Mathews. Let ne just ask the question nore generally.
I think you testified previously that even if every wel
within the Cordua Irrigation District was running, you
woul d not be able to punp water at the rate simlar to the

fall flooding rate that you currently receive fromthe



CAPI TOL REPORTERS (916) 923-5447
1670



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yuba River; is that correct?

MR MATHEWS: That is correct.

MR. LILLY: And are there any adverse effects on the
wat erfow habitat and rice straw deconposition if the
flooding has to be applied at a slower rate?

MR. MATHEWS: The habitat, you would not be able to
flood the habitat, so the ducks would have nowhere to go.
You woul d al so be flooding in a colder regine, so you
woul dn't get the breakdown of the rice. Rice is very high
insilicate. So it takes warnth and dirt, or clay to make
it deconpose. And that's what releases all of the
i nvertebrates.

MR LILLY: kay. So, basically, you're saying that
flooding -- if some of the flooding had to occur in
Novernber instead of COctober, that these adverse inpacts
woul d occur because the anbi ent tenperatures woul d be
cool er in Novenber than in Cctober?

MR. MATHEWS: That is correct.

MR, LILLY: Now, M. Mathews, approxinately how nmany
acres within the Cordua Irrigation District presently are
planted to rice?

MR. MATHEWS: The 1999 figures -- and these figures
are 8495.9 acres, that is the net anpbunt of acreage in
each basin. It does not include roads, ditches, |evees.

It's the net acres. So if you added another ten percent
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to the net acres, you would get closer to the actual acres
on the farm But our charging is to take it off the ASCS
maps which delineate just the rice field itself.

MR. LILLY: So the actual irrigated acres is
approxi mately 8, 5007

MR, MATHEWS: Yes, for rice.

MR, LILLY: For rice within Cordua Irrigation
District?

MR. MATHEWS: For the 1999 year

MR LILLY: Al right. Now, there previously was
guesti ons asked about Exhibit S-YCWA-27, which has the
amounts of water that were supplied to each water
district, including the anbunts supplied for waterfow
habitat. And | noticed for 1999 the figure for Cordua
Irrigation District is 21,930 acre-feet for waterfow
habi t at .

Do you have that in front of you?
MR, MATHEWS: Yes, | do.
MR, LILLY: Okay. Can you -- that cones out,

beli eve, to sonmething over two acre-feet per acre; is that

correct?
MR MATHEWS: That's correct. | would --
MR, LILLY: Ckay.
MR, MATHEWS: Go ahead.
MR LILLY: OCkay. Maybe that wasn't all applied to



CAPI TOL REPORTERS (916) 923-5447
1672



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

rice, is that part of the problen?

MR. MATHEWS: My testinony was going to be if you

will look at the exhibit that we tal ked about with

M. Rue, you'll noti

ce in the first part of Septenber the

diversions in the river went down to 23 second feet. Then

they went up to 41 second feet.

second feet, that's
So we, as t

that's not water for

all in the month of Septenber.

Then they go up to 165

he district, would submit to you

rice, that's water for waterf

ow --

or, | guess, it would be better to say for the wildlife in

the wi nter water conponent.

MR, LILLY: Ckay.

So sone of that water

have, actually, been applied to rice fields?

may not

MR. MATHEWS: The great bulk was not applied to
rice.

MR. LILLY: In Septenber?

MR. MATHEWS: I n Septenmber. So your nunber of
21,900 woul d be higher. | see you grinace.

MR LILLY: Well, maybe | should clarify it.
According to M. WIlson the waterfow habitat is water
applied after Cctober 15. So | don't think that nunber
woul d i nclude the Septenmber nunbers.

MR. MATHEWS: That's what I'mtrying to say, but in

Cordua, as we testified, we flood sone of the first rice

fields in the state.

And we apply it

i n Sept enber

bef ore
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other areas apply it. And that's why we get the
trenmendous numbers of ducks conming in in the nonth of
Sept enber.

MR LILLY: Ckay. Well, let ne -- I'mtrying to go
through this fairly quickly. Please, just explain: Do
you need, on average -- it appears to be still nore than
two acre-feet per acre for waterfow habitat?

MR MATHEWS:  Yes.

MR, LILLY: And why is that?

MR MATHEWS: We've tried to put water into a field
even if you put it in 10 to 12 inches deep, and if the
field was disked you mght wind up with the use of 1.4 or
1.5 just to flood the field to the 10 to 12 inches.

But if you put it in in Septenber and bl ock the
field up, within a very short period of days |ike three or
four days, the water will turn so sour that you risk
havi ng the ducks get sick. And we've gotten ducks sick
bef ore.

We're very attuned to not doing that. |If the
Fish and Gane wants to testify later, they got into a
situation even as |late as January in the Sacranento
Bypass, they lost 50,000 birds. So we want to nmake sure
in District 10 that we don't husband the resource and then
have sonething |ike that happen

MR, LILLY: So, basically, are you saying that to
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present -- excuse ne, to prevent waterfow disease sone
circulation, or pass through of the waterfow habitat
water is required?

MR. MATHEWS: Very nuch so.

MR LILLY: Okay. And is that -- so is that the
expl anation --

MR. MATHEWS: That's the explanati on why we woul d
use 20 to 25,000 acre-feet in a three-nonth period for
duck habitat. Werein, rice we're using four and a half
to five for the entire sunmer.

MR, LILLY: Al right. Thank you both, gentlenen.

| have no further questions.

H O BROM: Ckay. W're going to take an early
break this afternoon and be back here in 12 mi nutes.

(Recess taken from2:13 p.m to 2:23 p.m)

H O BROM: Cone back to order.

Let's see, M. Gllery.
---000---
CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY
AND CORDUA | RRI GATI ON DI STRI CT
BY BROPHY WATER DI STRI CT
BY MR GALLERY

MR. GALLERY: | just have a few questions of

M. Mathews. The first is: M. Mithews, there's an

Exhibit 6, a graph with colored lines on it, Exhibit 6 of
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Cordua Irrigation District. Could that be put up on the
over head?

MR. M NASI AN:  Yes.

MR, GALLERY: As | understand that exhibit,
M. Mathews, the colored lines drawn on the graph have
corresponding colors tying themto the years in the | ower
part of the graph?

MR, MATHEWS: That is correct.

MR, GALLERY: And the lines then show that in 1998
the water tenmperatures were down in the range of 55 to 60
degrees?

MR MATHEWS: That's correct.

MR. GALLERY: And these were tenperatures at
Daguerre Danf

MR. MATHEWS: That's correct.

MR. GALLERY: And, then, the yellow lines showin
1999, the tenperature had gone up. Was that hi gher naybe
five degrees or so?

MR, MATHEWS: That's correct.

MR. GALLERY: And up at the top is a green line,
1997. That appears to the highest tenperature line in
1997?

MR, MATHEWS: That's correct.

MR. GALLERY: And do you have up there how your

price yield corresponded to those tenperatures in those
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years?

MR. MATHEWS: Yeah. '97 was the highest state yield
average that we had. And it was al so the highest yield
that 1've ever had. And you'll see that '89 is in 100
wei ghts per acre, or to put it in a nmore common
definition, approximately four and a half tons to the
acre.

In '98, which was the col dest year that we had,
nmy yield was three and a half tons to the acre. And the
'99, whichis in the mddle, it was still cold by what the
rice needed, would be in the area of just under four tons
to the acre.

MR. GALLERY: So that really indicates that the
tenperature has a significant inmpact on your yield to
rice?

MR. MATHEWS: Very nuch so, but it also related to
the type of weather year that you have. So if you have a
year that has a warm May, June, and July, that affects,
obviously, the river tenperatures and the other
t enper at ur es.

But the unique part of that is when you | ook at
the statewide yield, the yields on the Yuba R ver were
dramatic to the tenperatures in the -- the tenperature at
Daguerre Point, overriding the statew de yield.

MR. GALLERY: Thank you. |Is that graph with the
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handwiting on it a part of your exhibits?

MR MNASIAN. No, it's not. This is the exhibit.

MR GALLERY: | see.

MR MNASIAN. This is sonething he'd witten on to
rem nd hinmsel f.

MR. GALLERY: | see. Then | had just a few
guestions on the genesis of the Yuba R ver Project.

M. Mat hews, you've been up there all of your

life, have you?

MR. MATHEWS: That's correct.

MR, GALLERY: You were there in the '50s when the
Agency Act was brought in to existence?

MR, MATHEWS: Yeah. Even before that, | was with
the Boy Scouts when the river broke. 1In 1950 to 1955
was a senior in high school and we filled the sacks on the
District 10 | evee. And then went in and nucked out
houses. And, then, thereafter, the '87 flood, hel ped muck
out houses. By mucking out housi ng where you take a big
shovel and go into sonebody's house and there's six inches
of silt and you have to just shovel it out with everything
else that's in the house.

MR. GALLERY: Did the 1955 flood have sonething to
do with the creation of the Agency?

MR. MATHEWS: Very much so. 1t was the noving force

that the whol e county cane together and said that we
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cannot have catastrophes like this again. At that tine
they were building -- it was when the water bonds had
passed or were passing, to build Oroville Dam there was
not hi ng to happen on the Yuba River. And the county cane
toget her and said we need to have a dam on the Yuba River,
al so.

MR. GALLERY: So that the Agency was, actually,
organi zed both for the purpose of flood control and
addi ti onal water supplies?

MR. MATHEWS: Very nuch so. If it was just to be
for the farners and a water supply, there would not have
been enough inpetus in the county to tax ourselves during
all these years to make it work; or had it had been the
other way, if it was just flood control without the
conponent of having irrigation especially for the south
county, the Act would not have passed locally. When they
final voted on it, it passed on an area of 11 to 1 or
sonething i ke, 92 percent voted for it.

MR. GALLERY: And the Agency Act authorized the
Agency to levy a tax of ten cents per 100, did it?

MR, MATHEWS: That's correct. And it's been |evied
since the Act formed and it's still being | evied today.

MR. GALLERY: So both the city folks and the farmers
have continued to pay tax for the operation of the Agency

since it was organi zed?
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MR, MATHEWS: That's correct.

MR. GALLERY: And, then, the financing of the Yuba
Ri ver Project itself, that was financed, essentially,

t hrough the issuance of revenue bonds?

MR. MATHEWS: That's correct, but in order to get to
t he revenue bonds the Agency had to be able to go out and
hire engineers, hire feasibility studies. So the
taxing -- the sole incone of the Agency canme fromthe
taxpayer to get it started.

After the damwas built, there was still no noney
to finish the project, so we continued the tax on the
entire county. And then, eventually, we were able to
build the South Canal. They never did build the North
Canal, which was part of the original Agency Act, we
didn't have enough nmoney to build it even after the second
bi d.

MR GALLERY: The actual voters' authorization of
the project was in the formof approving the issuance of
revenue bonds to build the project?

MR MATHEWS: That is correct.

MR, GALLERY: And what was that vote on the revenue
bond i ssue, do you have any recollection?

MR. MATHEWS: Maybe they just voted for the revenue
bonds not the Act, but the vote they had was 11 to 1.

MR. GALLERY: | see. Wre you on the Agency at any
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time during this period of tine?

MR. MATHEWS: In the formation, | was on the -- ny
father was on the actual original agency, before the
supervisors took it over. | was on a subcommttee that
was hel pi ng make the alignnent for the North Canal

MR. GALLERY: And the project that was put before
the voters for approval in voting on the revenue bonds,
that included not only the New Bul |l ards Bar Dam but canal s
fromthe Yuba River to take the water supply to the south
county and also a canal to the north county; is that
correct?

MR MATHEWS: And the diversion works and the fish
screens on the river

MR. GALLERY: And the project was built and
conpl eted in about 1965?

MR. MATHEWS: No. The final negotiations finished,
| think, in '65. They started inpounding the first water
in about '69. So, actually, the construction started in
65/ 66 year.

MR. GALLERY: In the construction of the project
there was no canal included into the south county area?

MR MATHEWS: No. | think the first time in '63 or
'64, they went out to bid with the whol e package. They
had a | ot of interest and no one came back with a bid

package. They refined it a little bit nore.
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They went out with a second bid package, two
peopl e responded. One canme back with a bid, | think it,
was 20 or 30 million to high for the revenues bonds that
they had, or could get at that point. And they got a
special act fromthe Legislature to be able to negotiate
with the high bidder. And the negotiations elininated the
di version works, the fish screens in the north and south
canal .

MR. GALLERY: So the project was built, it went
ahead and it didn't have the canals going to the north
area, or south area of the county; is that correct?

MR MATHEWS: That's correct.

MR. GALLERY: And do you recall that after that then
the south area fol ks had no canal and no water even though
the project had been built, the Agency attenpted to build
thema canal fromthe river at a higher point to deliver
water to the south area?

MR MATHEWS:  Yes.

MR. GALLERY: And do you recall what that consisted
of ?

MR. MATHEWS: There was quite a bit of concern with
t he people who were both proposing it and the way it was
going to be paid for. In round nunbers, the people in the
sout h county were going to be taxed $100 an acre a year

whet her there was water for themor not.
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Anot her group of us becane involved. And we
found a different way to route the river. And we were
able to build a south diversion and conpl ete canal system
in the nei ghborhood of four and a half mllion. And
M. Rue and M. Baggett were nuch nore involved in that
than | was.

MR. GALLERY: And that's the canal that went through
the gold runs?

MR, MATHEWS: That's correct.

MR, GALLERY: $28 nillion canal project took the
wat er out higher up on the river and took it down through
the Beale Air Force Base?

MR. MATHEWS: Yeah. One project was on the | ow side
of Beale Air Force Base. And the other would have gone
t hrough Beale Air Force Base at a higher elevation

MR. GALLERY: So Brohpy went ahead and built the
canal in the 1980's and then the Agency took it over from
themin around 1990 and rei mbursed themfor their costs;
is that correct?

MR. MATHEWS: That's correct.

MR. GALLERY: That's all | have. Thank you.

H O BROMN: Thank you, M. Gllery.

Let's see, M. Bezerra.

MR. BEZERRA: Thank you.

11
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---000---

CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY

AND CORDUA | RRI GATI ON DI STRI CT

BY BROWNS VALLEY | RRI GATI ON DI STRI CT

BY MR. BEZERRA

MR. BEZERRA: Good afternoon. M nane is Ryan

Bezerra. | represent

Browns Valley Irrigation District.

| just have a few questions.

M. Rue,

They're for M. Rue.

do the south county -- excuse ne, the

Sout h Yuba Water District annex about 1283 acres of | and

in 19937

MR. RUE: Yes.

don' t

know if that is the exact

nunber, but it's certainly in the neighborhood, yes.

MR. BEZERRA:

I's that annex of land currently being

irrigated with Yuba River water?

MR RUE: It
MR. BEZERRA:
MR RUE: |

is --

is not --

Is the majority of it?

bel i eve so.

nunber. Thank you very nuch.

I don't have the exact

H O BROW: M. Mrris?

MR MORRI S:

No questi ons.

H O BROM: M. Canpbell?

MR CAMPBELL: |

H O BROMWN:

MR, FRI NK:

don't

Staff?

Yes,

do.

have any questions.
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---000---

CROSS- EXAM NATI ON OF SOUTH YUBA WATER AGENCY

AND CORDUA | RRI GATI ON DI STRI CT

BY STAFF
MR FRINK: [|'Il preference that | did have rice at
lunch. | enjoyed it very nmuch. The Division of Water

Ri ghts supplies a substantial quantity of rice for the
Hunger Relief Programevery year in the winter; although
not necessarily fromyour district, fromone of the
cooperatives in the area.

MR. M NASIAN:  Qur question is: Wen you don't have
the rice, will you eat their fish?

MR FRINK: | Iike both.

M. Mathews, M. Rue discussed his District's
participation in the groundwater substitution prograns in
1991 and 1994. Were the individual farners in your
district conpensated for their participation in the
groundwat er substitution progranf

MR. MATHEWS: Yes, but | think you need to nake a
distinction. |It's my recollection that Mke Rue's
district only participated in '91 and not '94.

MR. FRINK: Ckay.

MR. MATHEWS: |If that's part of your question

MR. FRINK: No. | do appreciate the clarification

In your district, the district participated --
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MR. MATHEWS: We participated in both years.

MR. FRINK: Okay. And were the individual farmers
conpensat ed each year?

MR. MATHEWS: Yes. It was a programprinarily run
by the farners with the District acting as the
cl eari nghouse and the water agency acting as the
cl eari nghouse above that one.

MR. FRINK: Ckay. And do you recall the per
acre-foot amount that the farners received for the
groundwat er t hey punped?

MR. MATHEWS: | believe it's going to be around --
it's my recollection that the first year it was around $98
an acre-foot. And it seens as if the second year it was
around $48 an acre-foot.

MR. FRINK: Okay. Okay. Each of you have testified
that your districts have adopted water conservation
progranms. Do either of those prograns establish
qgquantified water conservation goals that each of the
districts is attenpting to achieve start?

Wth you M. Mt hews.

MR, MATHEWS: As | testified earlier, when we saw
t hese nunbers cone up with M. WIlson that we were -- |
don't know whether you want to call it water right --
wat er allocation of 72,900. Qur contract on a nornmal year

is for 60,000 of our base water, 12,000 fromthe Agency.
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So we over it.

So we took those nunbers and told our growers we
have to find a better way to nmake sure we don't do this
again. So that's why we allocated the noney to replunb
all the fields together. A lot of the fields you plunb
together, especially if you have a good nei ghbor, because
the water tenmperature is -- | think M. Cook pointed
out -- with the water coming out of the field is,
obvi ously, going to be the air tenperature which is what
the rice is used to, rather than taking the col der water
fromthe river. So reusing the water in the sumertine
growing rice is a very good thing, because it increases
your vyield.

MR. FRINK: Okay. And when did you undertake that
effort?

MR. MATHEWS: We did it originally in 1977 to nake
sure that there would be zero spills. That was the year
that we didn't have enough water. W weren't even sure
that we had enough water to nmature the crop that we
pl ant ed.

MR FRINK: Okay.

MR. MATHEWS: So that year we came, for the first
time, zero spills. Now since the Departnent of Pesticide
has all these nmandates, we just instruct our ditch tender

that we try to make sure that we have no spill during the
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year.

MR. FRINK: And what was the period of time that you
focused on | aser leveling within your district?

MR. MATHEWS: In nmy own case | think I bought ny
first laser |eveler around 1980, '79 or '80.

MR FRINK: Ckay. | guess I'll ask you the sane
sort of questions, M. Rue. Has your district established
a quantified water conservation goal as part of your water
conservation progranf

MR. RUE: You're tal king about to reduce the anount
of water that we take?

MR. FRINK:  Yes.

RUE: By a quantified nunber?

FRINK:  Yes.

2 3 3

RUE: No, we have not adopted a quantified
nunber .

MR. FRINK: Okay. Okay. Now, this may get
i nvol ved, but at this point I don't really understand the
billing that each of your districts -- the billing each of
your districts has with Yuba County WAter Agency.

Is it correct, that each of your districts is

billed a flat anpbunt of surface water from Yuba County
Wat er Agency each year?

MR MATHEWS:  Yes.

MR. RUE: Yes.
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MR. FRINK: Now, M. Nathews, you spoke about 60, 000
acre-foot base anount one year. And that year you
received 12,000 acre-feet in addition to that. Was there
an additional charge for the 12,000 acre-feet?

MR. MATHEWS: The Yuba County Water Agency -- pardon
me. The Cordua Irrigation District's water rights go back
to before the turn of the Century.

MR, FRINK: And that covers the 60,000 acre-foot
base decline?

MR. MATHEWS: In the negotiations, in 19- -- |
bel i eve around 1969 or '70, we have used 72,000 acre-feet,
the ten years prior to New Bullards Bar being built. W
t hought our allocation with the Agency shoul d be 72, 000.

The Agency nade a persuasive argunent that our
water right was a run-of-the-river type of right and that
t hey shoul d have sone nunber |ess. W negotiated that
they woul d agree that our water right, you know, free, so
to speak.

That they would give us the 60,000, we would buy
12,000. The 60,000 has a deficiency clause of 20 percent.
If the river goes bel ow 50 percent or 40 percent, | don't
know and, of course, the 12,000 we have the sane
deficiency everyone el se does. That would go down to 50
percent in a dry year.

MR. FRINK: Okay. And you are billed a flat anount
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that is based on the assunption that in the average year
you're going to need 12,000 acre-feet.

MR, MATHEWS: Yeah. W're billed for the 12,000
whet her we use it or not.

MR. FRINK: Ckay.

MR. MATHEWS: And we've paid it every year since
1970 or '72, whatever year that was.

MR, FRINK: And, M. Rue, how does the contract wth
your district and Yuba County Water Agency work?

MR. RUE: Yeah, our contract is the same as for the
12,000 acres that Cordua has, in that we are billed the
contract anount each year.

MR. FRINK: Ckay. And how much water is covered

under the contract?

MR. RUE: You know, | can't recall that exactly.
It's 30- sone thousand. | think it's 30,000 sone
acre-feet. | can't give you the exact nunber.

MR. FRINK: Does the ampunt of water that each of
your districts are billed for include the water delivered
for waterfow habitat as well as the water that's
delivered for irrigation?

M. Mathews, start with you.

MR. MATHEWS: Yeah. Wen you see the figure on

M. WIlson's report, the 72,900, that is the total anopunt

of water we used. And, obviously, you see we used some in
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Novenber/ Decenber .

The Agency has al ways given us the right that if
we conserve sonme water in July, we can use it -- we can
nove the different nonths. The contract has a specified
amount per nmonth, for the nmonths of April through Cctober
| believe. And then we are allowed to nove the other
wat er rights around.

Not being an attorney -- but we have sonebody
here -- the other part of it, we get involved about this
Novemnber/ Decenber, if that's where you're going, part of
Cordua's rights are pre-1914 rights. So we al ways thought
we had the ability to use the water in Novenber and
Decenber, al so.

MR. FRINK: Okay. And, M. Rue, is it the case with
your district that the relevant nunber to look at in termns
of the anmount of water that you receive fromthe District
and are billed for, is the total nunmber shown on the far
ri ght-hand col um of Yuba County Water Agency's Exhibit
27?

MR RUE: Well, we're billed for the full amount of
the contract. This anpbunt of the water is |less than the
contract anount.

MR. FRINK: Okay. But there is no distinction
bet ween water that you receive for waterfow habitat and

wat er that you receive for irrigation?
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MR RUE: | don't believe so.

MR FRINK: Wthin each district, is each individua
farmer billed a set ambunt each year regardl ess of how
much water he or she uses?

MR RUE: In the case of South Yuba, we have an
assessnment that covers 90 percent of our acres. You take
the gross acreage on the farm you take 90 percent of
that, the assessnent is applied to that nunber.

MR FRINK: And that's what the farmer is billed
for?

MR RUE: That's what he's billed for.

MR. FRINK: |Is there any adjustment made for farners
who use either nore or less water than was assunmed to be
necessary at the tinme the contract was entered into?

MR. RUE: No. CQur policy has been that to the
degree that water is not used and it's able to be put to
use el sewhere, there would be a credit and a correspondi ng
char ge.

But because -- as | describe in ny testinony --
we have not gotten the entire acreage inside the District
back up with a conveyance system an internal conveyance
systemthat, in fact, serves every acre, we've had a
little extra water every year. So really that situation
has not really occurred.

MR. FRINK: Eventually, then, your district is
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novi ng toward a system of where farnmers who use | ess water
will receive an econonic incentive?

MR RUE: That's correct.

MR FRINK: And those who use nore water, an
econom ¢ di sincentive?

MR. RUE: That's correct. And, obviously, to the
degree that there's an econonic incentive external to the
District, that would accrue back through the District to
t he I andowner, that would apply as well.

MR. FRINK: How soon do you think that situation
wi Il occur where the anmount that the farners are billed is
dependent, in part, on the anmpunt of water that they use?

MR RUE: | really don't know the exact tinetable
for investnent that sone of the individuals have. Qur
conveyance systemthat the District owns is fairly
straightforward and sinple. And it's each property
owners's obligation, to the degree that he needs to, to
nove the water around his property. And so as you know
that all takes capital. And there's repaynent involved.
And so each | andowner has a schedul e investrment that |'m
not conpletely aware of.

MR FRINK: M. Mathews, in your district, are the
| andowners billed a set anpunt regardl ess of the anpunt of
wat er they use?

MR NATHEWS: No. In our district we have different
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rates for |ike sumer habitat and rice and pasture and
trees. Part of our district is -- we push the water north
of the canal. The grower has to then [ift it out of the
canal with electric punps. His fields are so plunbed that
when those fields drain, they drain back into the sane
area, which stays in our district. There's no way that
wat er can be wasted in the areas that have the punps.

The areas on the | ower side of the ditch where
you'd have gravity feed, they have the ability to take
water into the field and drop it out the bottomend of the
drain, which we would consider a waste. So that's where
we have the -- have said to the ditch tender that if he
sees a spill going out of the bottom he inforns the
grower that he's going to turn off the headgates until he
readj usts his fields so he doesn't spill

MR FRINK: Ckay. 1In the area in which the return
flow enters the drain, is there a per acre-foot charge for
the water that grows in that area of use?

MR. MATHEWS: No. You nean like the Inperial Valley
where they have a deduction for what goes out the bottom
or sonething --

MR. FRINK:  No.

MR. MATHEWS: -- or a charge for what --

MR. FRINK: No. Let ne rephrase the question. |'m

not interested, in this question, in the amunt that
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actually leaves the field.

MR MATHEWS: Okay.

MR. FRINK: |'m focusing on the anount that is
diverted for irrigation. But in the area in which -- in
the area that drains into a drain and the water is |ost
for further use, are farmers who are located in that area
billed on the anpbunt of water that they use?

MR. MATHEWS: No. Everybody in our district is
billed a flat anpbunt per acre.

MR FRINK: Al right. M. Mthews, are you
famliar with the analysis that Yuba County Water Agency
and its consultants have done on the inpacts which the
proposed deci sion could have on surface water availability
fromthe Agency?

MR MATHEWS: |'ve | ooked at some of their charts.
I've not read the entire nunerous chronicles of it.

MR FRINK: M. Rue, are you famliar with that

anal ysi s?
MR RUE: |I'mjust fanmiliar with the representation
of what we believe the deficiencies will be based on that.

MR. FRINK: OCkay. Have either of you or your
districts done any separate, independent analysis or
nodel i ng of the effects of the provisions of the proposed
wat er right decision on the surface water supplies that

your districts would receive?
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MR, MATHEWS: We have not.

MR FRINK: |Is that the case with you, M. Rue, as
wel | ?

MR RUE: No. W have accepted the anal ysis.

That's what's been reported to ne.

MR. FRINK: Excuse nme, just a minute. You nmay have
expl ai ned this sone already, but a couple days ago when
Dr. Reid was in he testified about the sequential flooding
of fields for waterfow habitat.

Is that the practice in your district,
M. Mathews, or do you try to flood, basically, the whole
wat erfow habitat at the sanme tine?

MR. MATHEWS: We flood, basically, the whole
wat erfowl habitat as quick as we can.

MR. FRINK: Ckay. And how |l ong do you keep it
f1 ooded?

MR MATHEWS: We still have some fields that are
fl ooded as we speak. Sone of the grower/duck clubs that I
farmfor, let me drain the water on the 1st of March, sone
other ones let ne drain it on the 15th of February, even
though that's substantially later than that the duck
season, which usually ends around the 15th or 20th of
January.

MR. FRINK: Ckay. Wat is the reason for keeping

the fields fl ooded | onger?
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MR. MATHEWS: So the ducks have a place to w nter
before they're starting to go back to Canada.

MR. FRINK: Ckay. And how about in your district,
M. Rue, do you engage in sequential flooding of the
wat erfow habitat areas, or do you try to do it all
basically, at the sane tine?

MR RUE: No. W tend to use a sequential pattern
You have to understand that, of course, each | andowner
manages his |land accordingly. But as a general statenent,
you could say that we do sequentially flood.

MR. FRINK: And are you able to reroute the water
that is drained off of one field for the use on a second
and third field, sequentially?

MR. RUE: Yes, to a degree. Yes.

MR FRINK: M. Mithews, | wasn't clear about the
di scussi on between yourself and M. Lilly about the use of
water for waterfow habitat that begins as early as
Septenber. And | understood you expl ai ned that that water
is diverted for waterfow habitat begi nning in Septenber.

What | wasn't clear on, and I'm not sure you can
answer this or not, but is it your understandi ng that
the -- that in Yuba County Water Agency's Exhibit 27, the
wat erf ow habitat nunmbers for the acre-feet of water used
for waterfow habitat, would those include or exclude the

wat er you use in Septemnber?
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MR. MATHEWS: |f | understand your question right,
Donn W1 son of the Agency has used a cutoff date of
Cctober 15th and arbitrarily said that water before that
was used for farnming. And the water after QOctober 15th
was used for waterfow habitat.

MR FRINK: Okay.

MR. MATHEWS: That is not the understanding that
Cordua uses. That's why | wanted to point that out so
everyone understood that you can see when the diversion --
you have the daily chart in front of you. | think it's
called Exhibit 12, Page 2 of Mke Rue's testinmony.

MR FRINK: | did look at that at the time you were
discussing it with M. Lilly.

MR. MATHEWS: Yeah. You'll notice that in July, the
bi g water nonths, we used the maxi mum diversion of 195
second feet. July is a high water nonth and rice, as
also testified to earlier, raising the water

You'll notice that by the end of August we're
down to 100 feet. And, then, right after the 1st of
Sept ember when we are starting to drain fields, we have
our diversions all the way down to 24 feet, 24 cfs.

MR FRINK: Okay. | think that answers my question
there. | was wondering: Do you have Exhibit S-YCWA-27
handy?

MR. M NASI AN:  Yes.
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MR, FRINK: Now, the reason | was confused is,
begi nning in 1988 through '92, | guess there is a footnote
that indicates water delivered after October 15th is
considered waterfow habitat. On the remaining pages, it

did not include that footnote.

And do you know -- and, perhaps, you're not the
right person to ask on this, perhaps we'll get it
clarified fromM. WIlson later on -- but do you know if

the waterfow habitat nunbers on the years '93 through '99
i ncl ude any water delivered before Cctober 15th?

MR. MATHEWS: It's ny understanding that all the
nunbers on this thing are using approxi mately the

Cct ober 15th designation. That's my understandi ng of

t hat .

MR. FRINK: Ckay.

MR, MATHEWS: The charts | have in front of ne --
and | had another one, but | left it on ny desk -- had

each of the years. And it's ny recollection that each of
those years we're using this approximate October 15th
date. So the nunbers that appear on the chart are
different than what we consider we use for waterfow
habitat. So it would decrease the use for rice and
i ncrease the use for habitat.

MR. FRINK: And do you have an estinmate of the

addi ti onal anpunt of water that would be used in your
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district for waterfow habitat that isn't reflected in the
wat erfow habitat nunbers in Exhibit S-YCWA-27?

MR. MATHEWS: Using the charts for '99, you would
add an additional 3658 for the nonth of Cctober. And a
good part of the 6,000 in Septenmber would be used for the
ducks and woul d conme off of the rice.

MR FRINK: Okay. M. Rue, in your district is
wat er diverted for waterfow habitat before October 15th?

MR RUE: [In sone cases, yes.

MR FRINK: |Is it a substantial quantity?

MR RUE: It, quite frankly, depends on the year
W're alittle further south than Cordua. And we're a
little nore susceptible to Delta breezes. Sonetines -- so
it depends on the -- it just depends on the climatol ogica
conditions that year. Sonetinmes we do flood earlier and
sonetimes our harvest is a little bit del ayed.

MR. FRINK: Okay. | wonder if each of you gentlenen
could estimate the approxinate amount -- | believe you
gave the amounts that were flooded for waterfow habitat
in 1999, at least, M. Mathews did.

But could you give those nunbers, again, as well
as the additional waterfow habitat that did not involve
flooding of rice fields? Excuse ne, |'ll rephrase that.

It's ny understanding that the waterfow habitat

flooding involves both rice fields and other |ands in sone
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i nstances; is that correct?

MR MATHEWS: That's correct.

MR. FRINK: Do you have an estimate on the
br eakdown?

MR. MATHEWS: | can give it to you within a tenth of
an acre.

MR. FRINK: That's very good.

MR MATHEWS: In -- at least, if our charges were
correct -- we had 423.4 acres we called "sumer wildlife."
This woul d be areas that were not planted to rice, were
not pasture, or trees, but were flooded for sumer
waterfow habitat. Using the sanme nunber in '98 --

MR, FRINK: Excuse ne. Excuse nme. Wuld all the
other area that is flooded for waterfow habitat within
your district, be rice fields, everything except for that
423. 4 acres?

MR. MATHEWS: Right. The sumer wildlife becomes
known as winter wildlife, so the winter water would be the
wat er you use on your rice fields. And |I'mnot sure --
our secretary did this -- whether the 7700 includes the
400 -- it doesn't appear that it does.

It would ook Iike the winter water and the
sunmer water are separate. So, in other words, the
fl ooded water wi nter habitat woul d be both the 7730 that

we have on this chart and the 423 acres, approxi mately,
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8200 acres.

MR FRINK: I'mstill alittle unclear, but --

MR, MATHEWS: Let ne add, we have rice on 8500
acres. W had winter habitat fl ooded of around, say, 8300
acres.

MR, FRINK: And that included both rice |and and
this other |and?

MR, MATHEWS: Yeah

MR. FRINK: M. Rue, do you have a sinilar breakdown
for the flooding of waterfow habitat |and in your
district?

MR RUE: | don't have it as exact as Cordua keeps
it. W have nonrice habitat. W' ve had some conservation
easenments dedicated in our district. And both dedicated
easenents and the privately held Iand that's managed for
wildlife, I"'mgoing to say is in the nei ghborhood of 325
to 400 acres roughly. That's ny estimate. You know,
that's nmy know edge of sonme of the exact acreage in the
easenents, plus an estimate on the privately-managed
habi t at .

MR FRINK: So it's approxi mately 325 acres that
aren't planted in rice, are flooded for waterfow habitat
each year?

MR. RUE: That's not right.

MR LILLY: I'mgoing to object. That misstates his
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testimony. He said, "325 to 400." That's different than
sayi ng 325.

H O BROWN. Ckay.

MR. RUE: 325 to 400.

MR. FRINK: Okay. | certainly appreciate the
clarification, because I'mnot follow ng, the nunbers
aren't all that clear.

MR. RUE: Certainly.

MR. FRINK: Ckay. | believe that's all the
guestions that | have. Thank you.

M5. LON | just have a few questions for you
M. Mathews. |In Exhibit 2 your testinony deals with the
effects of water tenperature on rice production. And --

MR. MATHEWS: Can you wait until | find it?

M5. LON Yes. Yes.

MR, MATHEWS: Exhibit 2, is that the one that was on
there -- could you show us what it is?

M5. LON It's in the packet that Cordua --

MR. MATHEWS: Coul d you show us what it |ooks Iike?

MR. M NASIAN: We've got it. Wich paragraph

Alice?

M5. LON | guess it -- let's see, the tenperature
di scussion, | think, starts on Page 10.

MR. MATHEWS: | thought you were trying to find a
chart.
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M5. LON Ch, no, nothing specific.

MR MATHEWS:  Pardon ne.

M5. LON No, nothing that specific. M question
is: In your data fromthe Lower Yuba River you included
factors -- you really can't separate out the effects of
wat er tenperatures fromother factors that would be
i nfluencing rice production in the years that you report
production figures. |Is that correct?

MR, MATHEWS: |f | could elaborate a little bit. W
| ooked in every way we could to try to analyze our
fertilizer progranms, our tillage programs. W went so far
as to get the daytime hours between 65 degrees and 95
degrees from Davis and backed it up for the last five
years, it was not because we didn't try to find other
factors.

This factor that | showed on the screen was the
cl osest factor we had. To use an exanple, the last five
years, not counting this last year, the hours for May 1
until -- | think we did it on August 27th -- was in the
area of 3,000 to 3400 hours in that tenperature. This
year on that sane day, it was sonething Iike 390. So the
tenperature in the growi ng range was substantially
different this year.

M5. LON COkay. Yeah, but it's awmfully hard froma

few years of data to really separate out all those
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different factors that could influence --

MR MATHEWS: | fully agree with you. It's not a
finite science. But | wanted to urge you, | nean, |
didn't just pick one factor. W did try to analyze
everything that we could find.

M5. LON | understand. Uh-huh. | was going to ask
you: Are you aware of any studies that have separated out
the effects of tenperature of irrigation water on rice
production fromother factors that may be influencing
producti on?

MR, MATHEWS: Not that we've been able to find.

M5. LON Ckay. You're not aware of any specific
studies. Thank you.

MR. MONA: A couple questions for M. Rue. Sir,
does Yuba County Water -- not Yuba County, South Yuba
Water District, do they neasure water diverted or
rediverted fromthe south canal at all points of the
di versi ons?

MR. RUE: Not at all points.

MR. MONA: Could you el aborate a little bit exactly
where those waters are measured?

MR. RUE: CQur systemis, essentially, a main cana
and the | andowners take water off the namin canal. The
water is neasured into the District. And, then, each of

the outlets conming out of the main canal are neasured
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until it reaches 40 Mle Road. And at that point we
arrive at the nunber in the main canal by subtraction
given the metering at the start less the water that's
net ered out.

And at that point, it enters the property that |
farmand operate. And, hopefully, that's the amount that
we' ve ordered. And, then, the end of the ditch is on the
property that we operate as well. And the ditch tender
nonitors the bottomto see if we're spilling over, you
know, a m nimal amount that you would have to have in the
system O course, it's 11 mles long, it's not going to
be perfect.

And at the sane tine that we don't run out of
water. And so to say we neasure every outlet, isn't
exactly correct. W, certainly, neasure all the way down
until we can arrive at the bottom and have a finite
nunber .

MR. MONA: Do you keep a continuous record of those
nmeasur enent s?

MR. RUE: Yes. The ditch tender does.

MR. MONA: One final question, does Yuba County --
South Yuba Water District divert, currently, water from
Reeds Creek?

MR. RUE: W have an operating arrangenent with

Brophy, which is part of our water managerment plan, in
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that their return flows that come down Reeds Creek to
South Yuba, we treat that as one of our points of
di versi on.

So the properties that we have that are al ong
Reeds Creek and All Anerican Canal are able to utilize
those waters and try to naxinize the use before they |eave
the District.

MR. MONA: Thank you very nuch.

H O BROM: Do you have any redirect?

MR. M NASI AN: Nope.

H O BROM: Al right. How about your exhibits?

MR. M NASIAN:  Yeah. 1'd ask for adm ssion of the
curriculumvitae of Mchael Rue, Exhibit 1.1 with the
correction in regard to his articulation; the testinony of
M. Rue, which is Exhibit 1; exhibit 1.2, which is the
statenent of diversions in 1999 of all nenber units of the
Yuba County Water Agency.

1.3 and 1.4, which are a typical or sanple effect
of the constraint upon diversion after October 15. And
1.5 which is part of that sane exanple.

H O BROMN:. Ckay. 1.0, 1.1, 1.2, 1.3, 1.4, and
1.5.

M. Sanders, you rise.

MR. SANDERS: M. Brown, | do have one objection to

one paragraph of M. Mathews' testinony. |1'd like to
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first remnd you that M. Mathews did nmake a policy

statement at the outset. And this is supposed to be

testi mony.

MR M NASI AN:

be glad to --

MR SANDERS

Mat hews.

Ckay. These are Rue exhibits. 'l

I"'msorry, | thought you were on

H O BROM: No

MR M NASI AN:

MR.  SANDERS

Nnow.

No, |'msorry.

| could stop or | can continue right

H O BROW: No. Let's wait until M. M nasian

offers the others into evidence.

MR SANDERS

Sur e.

H O BROMWN: And then we can see which ones you have

a concern for.
VR. SANDERS
H O. BROMWN
MR. M NASI AN:
H O BROM:
there m ght
MR. M NASI AN:

H O BROMN

kay.
Is that it for M. Rue?
Yes, that's for M. Rue.

Let's take those, because it seens that

be an objection on M. Mathews.

Absol utely.

Are there any objections to the

of fering of these exhibits into evidence as stated, 1.0 to

1.5, M.

Rue?
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Seeing none, they're so accepted. GCkay. o
ahead.

MR M NASIAN. Okay. And in regard to the Cordua
Irrigation District's exhibits:

M. Mathews' testinony, which is Exhibit 2 except
that I would suggest that we sinply strike the paragraph
that is in dispute on Page 11, which is a hypothesis at
the end of Paragraph 6.3, at the very bottomof 11 and on
Page 12, down to the word, "environnment," which
erroneously included quotation marks. And it doesn't give
a page at the staff report, but one could be msled by it.

H O BROM: Al right. Does that satisfy your
concerns, M. Sanders, on that exhibit?

MR, SANDERS: No, it doesn't.

H O BROM: Al right. Go ahead, M. M nasian

MR. M NASIAN:  Then, 2.1, which is the curricul um
vitae of M. Mathews; exhibit 3 which is the Departnent of
Fi sh and Gane 1962/ 63 shad report; 3.1, which is a graph
of the tenperatures neasured by DFG at the Daguerre Poi nt
in 1962; Exhibit 4, 4.1, 4.2, 4.3, which are aerial
phot ographs and the John Deere nappi ng systemfor the
yi el d on the Budge Ranch.

Exhibit 5, which is the aerial photograph of
Al oha Farns; 5.1 through 5.3, which are the correlating

John Deere yield studies for the Al oha Farms; and Exhibit
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6, which is the drawing that includes the '62, '97, '98,
'99 tenperature records that are available at the Daguerre
Poi nt .

H O BROM: Ckay. | have the exhibits from2.1
t hrough, as mentioned, to Exhibit 6. Are there objections
to the adnission of any of those into evidence?

MR. SANDERS: Well, | have an objection to Exhibit

H O BROM: Al right.

MR. SANDERS: M. Mathews' testinony.

H. O BROM: Exhibit 2.

MR. SANDERS: Specifically, paragraph G --

H O BROM: Hold that thought for just a mnute.
Are there any objections to any of the other exhibits?

Seei ng none -- do you have one?

MR FRINK: [It's not an objection, it is a
clarification, M. Brown.

H O BROM: Carification.

MR, FRINK: Yes. Al the exhibit nunbers that
M. M nasian woul d be proceeded by an "S" and a "dash"
with the abbreviation for each of the districts. But in
order that this record be clear and that the exhibits in
this hearing be separate fromthe earlier hearing, all of
the exhibits are proceeded by an "S" and a "dash."

H O BROM: Al right. M. Mnasian?
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MR. M NASI AN:  Yes. Absolutely.

H O BROM: Al right. Wth the exception of
Exhibit 2, are there any objections to the offering of the
ot her exhibits? Seeing none, they're so accepted.

kay. M. Sanders, Exhibit 2.

MR. SANDERS: Thank you, M. Brown. As | was saying
before, M. Mathews did take the opportunity to nmake a
policy statenent at the outset of this hearing. And this
i s supposed to be testinobny. O course, expert testinony
i s supposed to be within the real mof the expert's
experi ence.

And M. Mathews is truly an expert on many
subjects, | will grant that. However, this paragraph G
begi nni ng on Page 14 and going on to 15, this isn't
testimony. This is his opinion. And if -- he had every
right to express his opinion in the policy statement.

But, truly, we find it very objectionable to suggest that
what this Board is doing here may result in 18 to 20
peopl e per acre dying. There is nothing in the record to
support that figure.

And, in fact, M. Rue -- | don't want to
nm scharacterize his testinmny on cross-exani nation -- but,
he, certainly, was unwilling to support this statenent
that 18 to 20 people will die as a result -- per acre,

will die as a result of this.
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W find it truly objectionable. And would
request that it be stricken, this entire paragraph be
stricken fromthe record.

H O BROMWN. That's paragraph G Page 15

MR. SANDERS: Paragraph G beginning at 14 and
through -- pretty nmuch to the bottom of Page 15.

H O BROMW: Al right. M. Mnasian.

MR. M NASIAN: Yes. W testified to the fact that
the rice produced on these acres produces calories. W
don't know -- and this Board can take judicial notice of
fact that there are not enough cal ories produced in the
world to feed everybody. And so it is a reasonable
extension that if we reduce production and do not have
calories for people to consunme, that sonewhere soneone
wi |l not have sonething to eat.

Now, if that's objectionable to nake that
extension, I'Il --

H O BROM: Al right. Thank you, M. M nasian

M. Frink, do you have a response?

MR FRINK: Well, I"'mnot quite sure how | feel
about paragraph G but M. Mnasian's statenent that a
reduction in calories means sonebody sonewhere in the
world will die, | don't believe the Board can take
official notice of that.

There's mllions of dollars spent each year to
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get the calories out of our food. | think it's

commonly -- | think it's comonly accepted that nost of

t he hunger and starvation in the world nost years is not a
result of an absolute shortage of food or calories, but
rather it's a distribution problem

H O BROM: Ckay. Thank you, M. Frink

Wul d you change that to an opinion, M. Mathews?

MR M NASIAN. Yes. It is an opinion.

H O BROW: Wuld that be acceptable to you
M. Sanders?

MR. SANDERS: Well, frankly, it's not. As | said
experts are supposed to testify on the -- or are all owed
to give expert opinion based on natters within their realm
of his expertise. [It's just not within his real mof
expertise.

Looking at his curriculumvitae, there is no

"Ph.D." on there, or "Mster's degree," that qualifies him

as an econom st, or an agricultural econom st and

agronom st. | don't know what sort of expert you would

need to testify on, "18 to 20 people going to die," but if

that's his opinion, he should have nade it in the -- in

his policy statement. He's not an expert on that subject.
H O BROM: Al right. Thank you, M. Sanders

You have nade a very strong point.

M. M nasian, any final response?
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MR MNASIAN. No. No. | submt it.

H O BROMN: There's enough on the record right now
to draw concern to the statenent, M. Sanders. And Il
go ahead and leave it in as M. Mathews' opinion that he's
entitled to.

H O BROW. Al right. M. Gllery.

THE COURT REPORTER M. Brown, nmay | get the
panel i sts' nanmes real quick?

H O BROMW. Ckay. W're going to go off the record
for a nonent.

(OFf the record.)
H O BROM: Al right. W're back on the record
M. Gllery.

MR. GALLERY: M. Brown, Brophy's two w tnesses need
to be sworn, M. Baggett and M. Burton

H O BROMWN: Pl ease raise your right hand. Do you

promise to tell the truth during these proceedings, if you

do answer, | do?
MR. BURTON: | do.
MR. BAGGETT: | do.

H O BROM: Please, be seated
---00- - -
DI RECT TESTI MONY OF BROPHY WATER DI STRI CT
BY MR. BURTON AND MR BAGGETT

MR. GALLERY: M. Brown, M. Baggett, is the
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director of the Brophy Water District and a long tine rice
grower in the district. Hs testinmony is primarily to
tell the Board what, in practical terns, the inposition of
deficiencies that are proposed would do to the cost of
growing rice. The rice growers are required to naintain a
stand by system for the punping of water to nakeup for
surface water shortages when those occur.

M. Burton, who is the engineer for the District,
is going to address a subquestion that cane up in the
Draft Decision about the District diverting water from
Reeds Creek and whether there was a water right for that
di ver si on.

H O BROM: Al right.

MR. GALLERY: So M. Baggett, taking you first, do
you have S-Brophy Water District Exhibit 1 in front of
you - -

BAGCGETT: Yes, | do.

GALLERY: -- the testinony of WIIliam Baggett?

2 2 3

BAGGETT: Yes, | do.

MR. GALLERY: And that is testinony that you
prepared for presentation in this proceedi ng?

MR, BAGCGETT: Yes, it is.

MR. GALLERY: And do you affirmthat that testinony
is true and correct?

MR BAGGETT: Yes, | do.
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MR. GALLERY: Wbuld you go ahead and give us a
summary of your testinony.

MR. BAGCGETT: My nane is WIliam A Baggett. M
address is 7605 H ghway 70, Marysville. | ama farner

wi thin Brophy Water District and have been the director

since 1983. | have been farning in Brophy Water District
since 1980. |I'mcurrently farnm ng approxi mately 700 acres
of rice.

Both nyself and Director Arthur Bertilinni
testified in this these hearings in 1992. M testinony
this time is addressed to the inpacts we would suffer as a
result of deficiencies in our water supply that apparently
woul d be inposed if the increased fish requirenments, as
proposed in the State Board's Draft Decision were placed
in the water rights permits of Yuba County WAter Agency.

The new constraints, those instreamflows
requi red and i nmposed on the agencies diversion would
require farnmers in Brophy Water District to go back to
punpi ng groundwat er many years, which could take us back
to the prospect of further overdraft.

But even beyond that, they would create major new
econom ¢ burdens on the growers in the district. The cost
of mai ntaining groundwat er punping facilities on standby
every year for the use only in the years when deficiencies

are inmposed
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These are hidden costs and go beyond just the
cost of power in punping the groundwater when punmping is
required. My Brophy Water District costs, including water
inny rice field is $25 an acre, plus $20 an acre for PGRE
for power cost fromthe ditch for a total cost of $45 an
acre.

If the fish flow requirenent inmposed in the State
Board Draft Decision were inposed on Yuba County Water
Agency, then the cost of nmy water fromthe District would
go up to $81.25 per year, every year.

The increase costs would be just for standby
charges and O&M on deep wells in all years even when no
groundwat er was punped. In the years where | woul d have
to pump groundwater, ny costs would even be higher

MR. GALLERY: And, M. Baggett, in Brophy Water
District the water is delivered fromthe Agency's nain
canal into the Brophy distribution system is that
correct?

MR BAGCETT: Correct.

MR. GALLERY: And that distribution system consists,
in part, of artificial canals and in part stream channels
that flow through the District?

MR, BAGGETT: That's correct.

MR. GALLERY: And whether you're on a District

artificial ditch or along the stream channel, the Brophy
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growers have to punp the Agency water out of that

di stributi on channe

MR, BAGCETT:

MR. GALLERY:
the sunmary of your

MR, BAGCETT:

MR. GALLERY:

on to their fields; is that c

Correct.

All

right. Then, does that co

testi mony?

Yes,

it does.

Maybe 1'l1 just go ahead and t

M. Burton. |[If that's al

H O BROMN

MR. GALLERY:

the Brophy Water District?

MR. BURTON

MR GALLERY

Sur e.

M.

Yes.

And you have prepared testinony that

has been marked Exhi bit

MR. BURTON

MR GALLERY

true and correct?

MR BURTON

MR GALLERY

Yes.

right, M. Brown?

Burton, you're the enginee

Br ophy Exhibit S-2?

orrect?

npl et e

ake

r for

And do you affirmthat testinony is

It is.

And,

then, in addition, you pr

summary of your qualifications. And that's marked

S- Brophy Exhibit 2-
MR, BURTON

MR GALLERY

A; is that correct?

| don't

know if that's true or

ovi ded a

not .

' m handi ng you a copy of S-Brophy

Exhibit 2-A. Is that a summary of your qualifications?

MR. BURTON

Yes,

it

is.
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MR. GALLERY: Al right. And have you prepared a
summary of your testinmony?

MR, BURTON: | have.

MR. GALLERY: Have you also prepared a nap in
connection with your testinony, which is marked
S-Brophy-3, entitled, "Map of Assuned Lands al ong Reeds
Creek"?

MR BURTON: Yes.

MR. GALLERY: And have you -- do you have a
transparency of S-Brophy Exhibit 3 with you that you can
put on the overhead?

MR. BURTON: Yes. It's right here.

MR. GALLERY: Do you want to put that up? And I'd
ask you in testifying if it's convenient to refer to the
overhead in connection with your summary but, essentially,
your testinony was to address the question of what water
rights m ght be -- support the presence -- support the
di version of water out of Reeds Creek; is that correct?

MR BURTON: Yes.

MR. GALLERY: And the overhead depicts |ands al ong
Reeds Creek and a section of Reeds Creek, but does it
i nclude all of Brophy Water District, or just a section of
the District through which Reeds Creek flows?

MR. BURTON:. Just that portion of the District.

MR GALLERY: Yeah. And then Reeds Creek as it
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flows through and out of Brophy Water District it flows
into the neighboring South Yuba Water District; is that
correct?

MR, BURTON: Yes, it does.

MR. GALLERY: Wbuld you go ahead and summari ze your
testimony?

MR. BURTON: Sure. M nanme is Kit Burton. |'m an
engi neer for the Brophy Water District. | designed and
supervi sed construction of the portion of the irrigation
systemthat supplies water to Brophy Water District.

And like M. Gllery said, ny testinony rel ates
to the question of whether water is diverted from Reeds
Creek by farners within Brophy Water District. And if so,
should a pernit be obtained for that diversion

| prepared this information, Exhibit C, that
shows that a very substantial amount of acreage |lies along
Reeds Creek within Brophy Water District that is probably
riparian to Reeds Creek. And that whatever water that is
naturally occurring in Reeds Creek that nmay be conmm ngl ed
with the Yuba River water, if there is any water in Reeds
Creek at that tinme, could be diverted under riparian
right.

MR, GALLERY: M. Burton, water is delivered from
the Agency into Reeds Creek for distribution, also?

MR BURTON: That is correct.
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MR. CGALLERY: Yes.

MR. BURTON: Right. The south canal system i ncl udes
Reeds Creek as a portion of delivery to that part of
Brophy Water District. And because of that fact, there
will be some commingling of water that will occur to the
extent that there is natural water in Reeds Creek

The map that you see, | prepared fromcertified
copies of the nmaster title plans fromthe Bureau of Land
Managenent in Sacramento. And the original |and patents
that touched Reeds Creek at the time of patent are col ored
yel | ow.

This land here is the yellow coloration. And
this didn't reproduce very well, but there is the yell ow
coloration, those are the lands that were originally
riparian to Reeds Creek. After that | went to the Yuba
County Tax Assessor's O fice and | got copies of the
current assessor's parcels. And those parcels that
currently contact Reeds Creek | showed on the nap as bl ue.
This is a blue area --

H O BROAN: You need to identify where on the map
you're directing so the Court Reporter can nmake note of
it.

MR. BURTON. Ckay. Well, I'mpointing to areas on
the map that are colored blue. As an exanple, this parce

here (indicating) is colored blue, because it currently is
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part of an assessor's parcel that contacts Reeds Creek

I, also, at the sane time obtained copies of the
original governnent survey maps fromthe BLM which showed
the location of the Reeds Creek Canal at that time. Wth
one smal |l exception, where Reeds Creek was realigned in
this area here. The rest of the canal is pretty nuch
exactly where it was at the tine of original patent.

Where the blue area is colored on the map
overlap the yellow colored areas on the map, the resulting
coloration is green. And there are about 2,000 acres
of -- excuse ne, 2,600 acres of original patented |ands
that were riparian to Reeds Creek, which are col ored
yel |l ow; and about 2,000 acres that shown in green

Those 2,000 acres are presuned to be stil
riparian. Now, | understand that in order for lands to
retain their original riparian status they have to be
continuously contacting the streamfromthe tine of
original patent.

| have not conducted a chain of title search for
each of these parcels, but in ny experience in the area
and the fact that these are principally agricultural
parcels, it's my opinion, that if atitle -- chain of
title search were to be done that very few of these |ands
shown in green would be shown to be still -- | nean, very

few woul d not be still riparian.
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The water to Brophy Water District that -- | have
it backwards here. At this point I'mshowing -- I'm
pointing to a spot on Reeds Creek on North Beal Road, or
Canp Beal Road. This is the point where water fromthe
mai n canal crosses Reeds Creek and there is an opportunity
for water to be commingled with Reeds Creek water.

Fromthis point, there is some water during the
irrigation season that is delivered to Brophy Water
District down Reeds Creek. That water is punped out of
Reeds Creek by the | andowners that have their own punps in
t he channel and they use that water for irrigation.

My concl usion based on that is, and the results
of the nmap, is that whatever natural water occurs in Reeds
Creek can be punped by those | andowners under their
riparian right.

MR. GALLERY: Does that concl ude your summary,
M. Burton?

MR BURTON: Yes.

MR. GALLERY: That's the extent of our testinmony,
M. Brown.

H O BROM: Al right.

MR. GALLERY: We're ready for cross-exam nation.

H O BROMN: Thank you, M. Gllery.

M. Cee.

MR CEE: M. Brown, | have no cross-exam nation.
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H O BROWN: Thank you, M. Cee.
MR. GEE: Thank you.
H O BROM:. M. Baiocchi?
MR. BAI OCCHI: Thank you.
---000---
CROSS- EXAM NATI ON OF BROPHY WATER DI STRI CT
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR, BAI OCCHI
MR. CGEE: Good afternoon. M name is Bob Baiocchi.
I'"'man agent for California Sportfishing Protection
Al'liance. And | have sone questions. [|'ll first go to
M. Burton.

In reading your testinony, it appears to ne based
on certain statenents that you're not sure whether or not
it's riparian rights; is that true?

MR. BURTON: There is a possibility that sonme of
t hese | ands coul d have been split up and then reconnected
to appear that they have always been in contact with Reeds
Creek. And | have not done a title search to establish
that that is not true.

MR. BAIOCCHI: Thank you. Have you done any
hydr ol ogy analysis on Reeds Creek to deternmine the daily
and nonthly flows in that watershed?

MR. BURTON: | prepared a report for Brophy Water

District at the beginning of the irrigation project, which
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anal yzed the flow i n Reeds Creek and the watershed, the
area that collects water -- that delivers water to that
section of Reeds Creek.

| don't have any figures on daily flows, but I
can tell you that there's very, very little flow that
occurs in Reeds Creek during the irrigation season

MR. BAIOCCHI: That's why | raised the question
about summer flows. Are you aware of any diversions in
t he upper streamportion to Reeds Creek above the Brophy
Water District?

MR. BURTON. |'maware, in general, where the
wat er shed boundary i e.

MR. BAIOCCHI: But you never have inspected,
personal |y, the upstream portions of that -- of Reeds
Creek?

MR, BURTON: Well, | haven't wal ked the whol e
peri meter of that watershed boundary, no.

MR. BAIOCCHI: Are you aware if there's any fish
wildlife, aquatic species that live in Reeds Creek?

MR. BURTON: | couldn't -- | couldn't list themfor
you, no.

MR. BAIOCCHI: And the to the best of your
know edge, there wasn't a fish, wildlife, or aquatic
resource anal ysis prepared for that streanf

MR. BURTON: | did not do such an anal ysis.
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t he downstream reaches bel ow Reeds Creek as it flows out
of the District boundary, that is a tributary to what
stream or what waterway?

MR BURTON: The water from Reeds Creek flows into
the -- that's sonetines called the All American Canal. |
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I nterceptor Canal.

MR. BAIOCCHI: COkay. Al right. And that is a
tributary to --

MR, BURTON:. Bear River.

MR. BAIOCCHI: Feather River. Thank you.

MR, BURTON:. Bear River.

MR, BAIOCCHI: Farris?

MR. BURTON. Bear.

MR. BAIOCCHI: [I'msorry. |'mhard of hearing.

MR. BURTON: Like a grizzly bear.

MR. BAIOCCHI: COkay. Oh, Bear River. GCot it.

Ckay. Thank you.

Do you know

Reeds Creek?

MR.
MR BAI OCCHI :

diverting all

BURTON:

| don't know that.

Ckay.

Do you know if by the District

any anadronous fish that

of the water out of Reeds Creek,

mgrate up

if there is

any downstream inpact to riparian diverters bel ow the
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District boundary?

MR. BURTON: Did you say the District diverting all
of the water out of Reeds Creek?

MR. BAIOCCHI: COkay. Let ne refrane the question
Wien the District diverts water out of Reeds Creek, are
there any inpact to downstreamriparian water diverters or
users?

MR. BURTON. | would say probably not.

MR. BAIOCCHI: Do they take all the water out of
Reeds Creek?

MR. BURTON:  No.

MR. BAIOCCHI: How do we know it goes dry in the
sunmertinme? How do we know? How do you know it goes dry
in the sunmertine?

MR. BURTON: Well, Reeds Creek is |like many ot her
creeks in the area that survive on precipitation. And in
the sunmertinme there isn't enough to sustain a flowin
Reeds Creek.

MR. BAIOCCHI: But it could be from upstream
di version, or, et cetera; isn't that true?

MR. BURTON: | don't know of any sources of water
that would -- that supply water to Reeds Creek upstream

MR. BAIOCCHI: Okay. Thank you. Statenents of
di version and use, has the District filed statenents of

di versi on and use --
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MR, BURTON: | don't know the answer.

MR. BAIOCCHI: -- with the Division of Water Rights
for appropriations? What would be the appropriation
season of diversion of use; do you know that?

MR LILLY: Excuse ne. 1'magoing to object. That
nm sstates prior testinony. The prior testinmony would be
t he diversion would be under riparian rights, not
appropriative rights. So appropriation is incorrect.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: That has not been established yet
whet her this is an unauthorized use of the State's water,
or whether it's a riparian.

M. Burton is here to try to provide sone
evi dence whether it nmight be riparian, but if you read his
testimony, he's not sure of hinself. The point I'mtrying
to find out is, you know, the diversion season, the anopunt
of diversion, things like that.

H O BROMW:. I'Il allowthe question.

Answer it if you knowit.

MR. BAI OCCHI: Thank you.

MR. BURTON. What | can tell you is that water is
diverted from Reeds Creek at sonetimes not during the
normal irrigation season. Sonetines there is natural
water in Reeds Creek. And that water can be diverted by

| andowners that have their punps in Dry Creek during those
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MR. BAIOCCHI: Okay. Thank you. |I'Ill nove on to
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MR, BAGGETT: No. | farm 700 acres.

MR, BAICCCHI: You don't own it?

MR, BAGGETT: No. | own 140.

MR. BAIOCCHI: | see. Thank you.Are there any duck
cl ubs on those | ands?

MR. BAGCETT: Yes.

MR. BAIOCCHI: How nany woul d that be?

MR. BURTON: |I'mthe one that floods for duck cl ubs.

MR. BAIOCCHI: Do you have a workforce of people
that help cultivate the rice?

MR. BAGGETT: In planting the rice we do it in
seasons. W have a planting season and a harvesting
season.

MR.

MR

BAIOCCHI : Yes, sir.

BAGGETT: And during those tines we enpl oy

probably six to eight people.

MR.

have - -

BAI OCCHI : Thank you. One of the concerns that

and maybe you can answer this,

you nay not

be
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able to do -- in cross-examnation it was brought up about
seepage. Now, fromthe point of diversion to the point of
use in the Brophy Water District -- first of all -- strike
t hat .

I's the south canal lined? "Lined," neans is it
cenent lined so there's no seepage or | eakage?

MR. BAGGETT: No, it isn't.

MR. BAIOCCHI: There is not. Secondly, fromthe
poi nt of diversion to the point of use, you know what |'m
sayi ng? Fromthe point of diversion, measured point of
di version to the point of use, do you know the anount of
seepage?

MR BAGCETT: No, | don't.

MR. BAIOCCHI: There's never been any studies to
determ ne the anount of seepage?

MR. BAGGETT: Not to ny know edge.

MR. BAIOCCHI: Theoretically, the seepage could be
20 percent, 30 percent?

MR, BAGGETT: | have no idea.

MR BAICCCH : You have no idea. M. Burton, would
you happen to have that information avail able? Have you
done any studies on that with the seepage and | eakage
probl ens on the south canal fromthe point of neasurenent
to the point of use?

MR. BURTON: | don't have any specific numbers to
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gi ve you, no.

MR. BAIOCCHI: But have you studied that at all?

MR. BURTON: No, | haven't made a study of that.

MR. BAIOCCHI: Ckay. Thank you very nuch. Now, the
return fl ows, M. Baggett, as to the return flows, when
the water is discharged out of the rice fields, where is
it diverted to?

MR. BAGGETT: Usually back into --

MR, BAI OCCHI: Back into Bear Creek?

MR BAGGETT: Well, it goes into Reeds Creek and
other parts of the system because ours are all lift. And
you usually have to drain themback in if we have a
diversion. W're restricted to that, in holding our water
and everything like that.

MR BAICCCH : What about the entire District
t hough, woul d you have that know edge, where that return
fl ow goes?

MR. BAGGETT: Qur return would go down into South
Yuba Water District.

MR BAICCCHI : | understand --

MR. BAGGETT: They all go --

MR. BAIOCCH : It goes --

THE COURT REPORTER. Ckay. Gkay. You're cutting
each other off.

MR. BAIOCCCHI: |'mgoing too fast for you?
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THE COURT REPORTER. No. You're cutting each other
off. Al the questions are getting cut off.

H O BROMN: Back up a coupl e questions

THE COURT REPORTER. Thank you, M. Brown.

H. O BROM: Go ahead and start over. Renenber, one
at a tine.

MR. BAIOCCHI: COkay. Let's start with the return
flows.

MR. BURTON. Ckay.

MR. BAIOCCHI: And | asked questions concerni ng
whet her M. Baggett --

H O BROM: Let nme clarify this, this is
M. Baiocchi's turn to ask the questions. And so he's
kindly on the point here. So if he's talking, it's
probably best for you to back you off and I et himfinish.

MR. BAGCETT: Yes.

H O BROM: Go ahead M. Baiocchi.

MR. BAIOCCHI: Thank you. Anyway, we're discussing
return flows. And you indicated, if I'mcorrect, that the
return flows for the Brophy Water District enter into the
South Yuba Water District. And fromthere the water goes
to whatever was so stated in the cross-exanination
concerni ng South Yuba Water District?

MR, BAGGETT: That's correct.

MR. BAIOCCHI: Okay. You said, yes, okay. Thank
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you.

MR. BURTON. Yes.

MR. BAIOCCHI: That concludes nmy questions.

Thank you.
H. O BROWN: Thank you, M. Baiocchi.
M. Sanders.
---000---
CROSS- EXAM NATI ON OF BROPHY WATER DI STRI CT
BY SQUTH YUBA RI VER CI TI ZEN S LEAGUE
BY MR SANDERS

MR. SANDERS: | just have three or four questions.

And | invite either of you to answer them though fromthe

sounds of it, M. Burton will be the guy answering, well,
maybe not, | don't know.

Does Brophy have measuring devices installed at
all diversion points al ong Reeds Creek?

MR. BURTON: | know that they have sone neasurenent
devices, but | don't know if there is a measurenent device
on every single one.

MR. SANDERS: Okay. And does it make a difference

if | say, "Reeds Creek" or "the canal," are we tal king
about the sane thing when | say, "Reeds Creek"?

MR. BAGCGETT: No.

MR. BURTON:  No.

MR. SANDERS: kay.
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MR, BURTON: The canal is a man-made diversion. And
Reeds Creek is a natural water course.

MR. SANDERS: kay. But Brophy takes all of
their -- do you take all of your water out of Reeds Creek,
or there's enough --

MR BAGGETT: No. No, we don't.

MR. SANDERS: kay.

MR. GALLERY: M. Chairman, maybe to clarify it,

M. Sanders probably should use the term "nmmin canal," if
you' re tal king about the main delivery systemfromthe
river. Brophy itself has sone distribution canals
delivering its water and al so uses Reeds Creek and ot her
sonme ot her natural channels.

H O BROMN: Thank you, M. Gllery.

MR. SANDERS: kay. GCkay. So does Brophy maintain
a continuous record of diversions from Reeds Creek?

MR BAGCETT: No, | don't think so.

MR. SANDERS: Does Brophy have neasuring devices
installed at all diversion points along its diversion --
di versi on channels, along its system of diversion
channel s?

MR BAGCETT: No, it doesn't.

MR. SANDERS: kay. Does Brophy determ ne what the
natural flowis in Reeds Creek?

MR. BURTON: Do they neasure it?
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MR. SANDERS: Yes.

MR BURTON: | don't believe so.

MR. SANDERS: Do you know if all of the diversion
points on Reeds Creek are listed as points of rediversion
in Yuba County Water Agency's water rights permt?

MR, BURTON: | don't know the answer to that.

MR. GALLERY: M. Brown, | guess |'d have to object
to that. Brophy is the consumer district. And the points
for diversion of the Agency, the whol esal e agency delivers
water to the District. And, then, the District in turns
deliveries it to its |andowners. And there's no water
rights of the parent agency which nanes each di version of
the farnmer supporting the diversion

H O BROWN: Thank you for that clarification
M. Gllery.

M. Sanders.
MR. SANDERS: | withdraw the question and that's it.
Thank you.
H O BROMN: Thank you, M. Sanders.
M. Cook.
---000---
CROSS- EXAM NATI ON OF BROPHY WATER DI STRI CT
BY VR, COXX
MR COOK: M. Burton, | would like to ask you a few

qguestions relating to your Exhibit 3, which is the nmap.
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MR. BURTON. Ckay.
MR. COOK: And for the purpose of the record, 1'd
like to ask sone technical questions, which I think should

not create a serious problem but first | would like to

know:
What township and range we are tal ki ng about
here? | can't find it on the map.
MR. BURTON. Well, I'mtenpted to guess at 14 north
four or five east, but w thout looking at -- I mght have

something in here, if it's of sufficient inportance for ne
todig it out. | don't see anything right off the bat
that tells me the answer to that.

MR. COOK: Is there any way you coul d obtain that
i nfornmati on and supply it for purposes of this hearing?

MR. BURTON: Certainly.

H O BROM: Al right. Let's nmake that an exhibit,
M. Gllery. You can mail it out to the parties.

MR. CGALLERY: Yes.

H O BROM: Gve it a nunber, staff.

MR. MONA: That exhibit should be nunbered
S- Br ophy- 4.

H O BROMWN:  Ckay.

MR. GALLERY: That will identify the township and
range which is depicted on Brophy Exhibit 3; is that

correct?
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H O BROM: That could be in the formof a letter
or map, whatever is convenient to you, M. Gallery.

MR. CGALLERY: Yes.

MR, COOK: You realize, M. Burton, that in
reviewi ng any of the original patents it's essential to
know t he townshi p?

MR. BURTON. Yes.

MR COOX: 1'd like to, also for the purpose of the
record, go through the various sections so we know
preci sely what we're tal king about. |'mtalking about the
sections that you have colored on your map that would
i ndi cate the areas that you feel are riparian.

Begi nning with Section 25. Section 25 is the

entire north half of that section; is that correct?

MR. BURTON: | believe the Section 25 that you're
referring to is this section here (indicating).

MR. COOK: Yes.

MR, BURTON: Isn't that correct?

MR. COOK: That's correct. And the area that you're
referring to riparian is the north section?

MR, BURTON: That is correct.

MR COOK: And with respect to Section 26 you're
tal ki ng about the northeast quarter and the southeast and
sout hwest quarter; is that correct?

MR. BURTON: The northeast quarter, that's the
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sout hwest quarter; and the north half of the southwest
quarter.

MR. COOK: The south half of the southeast quarter
is yellow Did you exclude that?

MR. BURTON: | colored it yellow because it was a
portion of patented |ands that were riparian to Reeds
Creek.

MR. COOK: Well, what about the northeast quarter of
Section 26, wouldn't that also be riparian to Reeds Creek?

MR. BURTON: Yes.

MR COOK: Isn't it true, then, that all three
guarters, the northeast, the southeast, and the sout hwest
are lands that you contend are riparian to Reeds Creek?
Woul d you point that out on the map pl ease? Thanks.

MR. BURTON: This line right here divides the
sout heast quarter of Section 26 into north and south half.

MR COOK: Yes, sir.

MR. BURTON. The north half is green indicating
riparian. The south half is yellowindicating it was
riparian at time of patent, but is not now part of a
parcel which touches Reeds Creek.

MR. COOK: Are you, then, testifying that Reeds
Creek has changed its location, then, fromthe tine of the
pat ent ?

MR. BURTON: No, |'m not.
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MR GALLERY: M. Chairman, | think that M. Cook
could be confused. The green is also -- has an underlying
yel | ow col or.

You understand that, M. Cook? So that the green
was originally yellow And he's showing -- he's
over-colored the yellow with green to delineate the
riparian. Do you understand that?

MR COOK: ©Ch, | see. So, in other words, the plain
yellow i ndicates that it never was riparian; is that what
you' re sayi ng?

MR. BURTON:. No. That's not correct. The plain
yel low were the areas that were riparian at the tine of
pat ent.

H O BROM: Ckay. Hold it.

M. Canpbel .

MR. CAMPBELL: | would like to suggest to the Board
that it make it clear for the record that M. Gllery is
seeking to provide sone clarification to facilitate the
qguestioning. And he's not seeking to answer the questions
himself. He's done this on a nunber of occasions.

H O BROM: Yes

MR. CAMPBELL: And at sone point, |I think it would
be going too far in that it would be i ncunbent upon this
party to provide witnesses that can actually answer these

guestions. There's a line that can and should be drawn at
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sonme point. I'mnot sure we're there, yet, but in ny
opi nion, we're very cl ose.

H O BROMW: Again, | ask you that if there's a
guestion, or objection address themto me. And I'Il go
ahead and intervene and determine how to handle it.

M. Bai occhi .

MR. BAIOCCHI: Yeah, M. Brown, | agree with
M. Canpbell. There's tinmes when M. Gallery appears to
be testifying. Thank you.

H O BROMW: Ckay. | have a question.

M. Frink, where are we headed with this
riparian, if there's no water in the sunmer, what's the
poi nt here?

MR. FRINK: | have -- | don't have the specific
provi sions of the Draft Decision in front of me, but |
beli eve there was a portion of the Draft Decision that
asked for clarification of the water rights on Reeds
Creek. Although, there may be no water in the sunmer,
there nay be water during sone portions of the irrigation
season that was not supplied by Yuba County Water Agency.

| believe what M. Burton intended to do was to
identify parcels that adjoin Reeds Creek and that, in his
opi nion, would have a riparian right to any natural flow
that may be in Reeds Creek. And | think that mght help

resol ve one issue that was addressed in the Draft
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Deci si on

H O BROM: Al right. And, M. Cook, you're
guesti oni ng which parcels nmight be; is that right?

MR COOK: Well, actually, with respect to the
riparian rights that were claimed, it's my understandi ng
that, one, a parcel nust be and have been adjacent to a
wat er way.

And that as a result of that, the party that is
the owner of the adjacent parcel is entitled to w thdraw
water fromthe waterway for use on the specific |and that
is adjacent to the waterway.

And that in the event of subsequent subdivisions
of the land, the portion that no | onger touches the creek,
as | understand it, no |longer has riparian rights. And
that it is, therefore, inportant to know, one, which
parcel s may have originally been riparian, what has been
the state of ownership, what has been any subdivi sion of
the parcel, and what water is taken fromthe waterway for
use on the specific parcel not anywhere el se.

| don't believe riparian water can, then, be
diverted down -- down the waterway. So | think it's
important to find out, very specifically, what parcels are
being clained as riparian. And, then, | have to go into
t he questions of what the diversions are and where the

water i s being used.
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H O BROM: You think this w tness has that
know edge?

MR COOK: Well, he is alleging riparian ownership.
And if he doesn't have that know edge, then, | think that
this exhibit should not be admissible in evidence. |
don't think any of his testinony should be adm ssible,
unl ess he knows precisely -- he has already testified that
he doesn't know the chain of title.

And, apparently, he doesn't know -- and | want to
clarify all that. Apparently, he doesn't know whet her
t here have been subdivisions in the past. And | haven't
been able to ask, yet, if he knows what diversions exist,
or where the water is being used. And if they're being
used, in fact, on the adjacent parcel where -- fromthe
di versi ons.

I think those are vital to determ ne whether
there are riparian rights. And if there are no riparian
rights, then, of course, if the water from Reeds Creek is
being used -- no matter whether it's tenporary or for a
portion of the year only -- that water that's being used
requires a permt fromthe Water Board, if it's not
riparian is how | understand it.

H O BROMN: You have cleared that up, M. Cook
Thank you very nuch.

Go ahead, M. Gallery.
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MR. GALLERY: M. Chairman, M. Burton's testinmony
is clear he's depicting 2,000 acres of l[ands which are
depicted on his Exhibit 3 in green as being probably
riparian to Reeds Creek. Now, | don't know what's so
confusing to M. Cook, but that's what the exhibit clearly
shows and that is what M. Burton's testinony shows.

Now, if M. Cook wants -- and as M. Burton has
i ndi cated, he has not done a conpl ete deed-by-deed
year - by-year chain of title search. He cane to the
conclusion that there probably hasn't been a significant
severance of these | ands down through the chain of title,
but it's not an absolute, 100-percent concl usion.

And that seens to me to be pretty persuasive
testimony that a substantial part, if not all of that
green land is riparian. |If M. Cook wants to ask about
whet her that land is taking water from Reeds Creek, or
t hose | andowners are punping from Reeds Creek, he can ask
that and we'll have the answer.

H O BROMW:. |If that's the claim 1'mgoing to
allow M. Cook to proceed with his questions, unless you
want to change ny mnd, M. Canpbell.

MR. CAWMPBELL: No, | do not. | just want to, at
this point, object. | think M. Gllery now has crossed
the line. He is attenpting to testify.

He's not been offered and sworn as a w t ness.
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Not hi ng that he says here today can formthe basis of any
evi dence upon which this Board can base a decision. So |
woul d ask that his coments, these |ast comments be
stricken.

What his characterizations of his w tnesses'
evi dence are conpletely irrelevant and i nappropriate to
this portion of the hearing.

H O BROWN. Thank you, M. Canpbell. You've got
that concern on the record and it is shared. And with
that in mnd, 1"'mgoing to allow those remarks to remain
on the record.

And with that caveat, M. Cook, you can proceed.

MR. COOK: Thank you, M. Brown.

Well, clearing up this Section 26, and I'II| try
to go as rapidly as | can, you were testifying that in
your judgnent the southwest quarter and the northeast
gquarter and the north half of the southeast quarter are
riparian according to your green color; is that correct?

MR, BURTON:. That is correct.

MR. COOK: And, then, we go to Section 34, | believe
it is. And on 34 we have the northeast quarter and the
north half of the southeast quarter and the sout heast
quarter of the southeast quarter as riparian area; is that
correct?

MR BURTON: That is correct?
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MR COOK: If I'mproceeding too fast be sure to
tell ne.

MR. BURTON: No. You're doing fine.

MR, COOK: On Section 35 we have, | think, the
northeast quarter, the southwest quarter, the south half
of the south half of the northwest quarter; is that
correct? | notice the colors are different there and
there nay be sone probl ens.

MR, BURTON: In Section 35 it |ooks Iike the
northerly three quarters of the northwest quarter are
green. And a diagonal portion on the west side of the
sout hwest quarter of Section 35 are green. None of the
rest of Section 35 is shown as green

MR. COOK: Now, going to Section 2 of the township
i mediately to the south of the first township we've been
di scussi ng, although, I don't know the township and range
nunbers, in Section 2 we're tal king about the west half;
are we not?

MR. BURTON: The west half of Section 2 is part

yel low and part green. | would say that, perhaps,
two-third -- the westerly two-thirds of that half is green
and the easterly two-thirds -- although, it's not a
straight line -- is yellow

MR. COOK: Going to Section 3, it appears to,

believe, all be included other than the northwest quarter
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and the -- the northwest quarter; is that correct?

MR BURTON: The -- it's true. The northwest
quarter is entirely blue. And, substantially, all of --
well, all of the of the northeast quarter is green
Substantially, all of the southeast quarter is green. And
the east half of the southwest quarter is green

MR. COOK: Now, going to Section 25, again -- by the
way, the section nunbers are listed on your map, are they
not ?

MR. BURTON: Yes, they are.

MR. COOK: They're part of the base map and so
they're part of the printed portion?

MR. BURTON. Yes. The base map was taken from a
USGS quadrant nap

MR COOK: Wth respect to Section 25, are there any
di versi ons out of Reeds Creek onto any portion of Section
25 that's listed here?

MR, BURTON: Yes, there are.

MR, COOK: \Where are the diversions?

MR. BURTON: There are two diversions. They are
very close to each other. One other each side of the |line
that divides Section 25 into east and west halves. And
those diversions are on the south side of Reeds Creek

MR, COOK: Now, where do those diversions -- what is

the direction in which those diversions proceed?



CAPI TOL REPORTERS (916) 923-5447
1746



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BURTON. |'mpointing on the transparency to the
poi nt where those two diversions are |located. There's a
di version that takes water from Reeds Creek onto this
parcel, which is the easterly one. And the other punp is
| ocated at this point on Reeds Creek and takes water to
the westerly portion of that green area.

MR COOK: |Is the water that is diverted there
limted to the north half of Section 257

MR. BURTON. Do you nmean do the -- do the persons
that own the property use that water only for the north
hal f of that area?

MR COOK: Yes, sir.

MR. BURTON: | can't say that, whether they do or
not .

MR. COOK: What you're, basically, saying, then, is
it could be used for |ands outside of the north half of
Section 25?

MR, BURTON: Well, to the extent that water fromthe
Yuba River is punped out of Reeds Creek, | woul d expect
that that water would be used on all the property that's
owned by that particular individual

MR COOK: Is there any way to identify the water
out of Reeds Creek that comes fromthe Yuba R ver and
wat er that comes down Reeds Creek fromits source?

MR. BURTON: During -- there are tinmes when natura
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water in Reeds Creek can be commingled with water fromthe
Yuba River.

MR COOK: And is to answer the question is: You
don't know whet her the water from Reeds Creek is used
exclusively on the north half Section of 257

MR. BURTON: | think that would be very difficult
for anybody to detern ne

MR COOK: Well, on Section 26, are there any
di versions from Reeds Creek?

MR BURTON: Section 26 there are, | believe, three
di versions. And they are |ocated at approximately this
area (indicating).

MR. COOK: That would be the |ine separating the
north and south hal ves of Section 26?

MR. BURTON: Yes. The lines separating Section 26
where they cross Reeds Creek.

MR COOK: And what is the direction in which those
di versions travel ?

MR, BURTON: There is -- | believe, there is one
di version that diverts water into -- into this area where
there is no coloration. There is one diversion which
diverts water into the -- oops, into this area, which is
the north half of the southeast quarter of Section 26.
And the other diversion diverts water into the southwest

qgquarter of Section 26.
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MR. COOK: When you first nentioned that water was
diverted into an area that's not col ored, you were talking
about the northwest -- let us see if I'mcorrect, the
northwest quarter of Section 26; were you not?

MR. BURTON. Yes.

MR, COOK: And the water that was delivered into the
remai ni ng areas of Section 26, is it linted for use in
Section 26 only?

MR, BURTON: The water that's delivered into Reeds
Creek for use by the Brophy Water District during the
irrigation season is used at all lands -- used on al
| ands within the boundaries of Brophy Water District.

MR. COOK: And that water has been conmingled with
wat er conming fromthe source of Reeds Creek; is it not?

MR. BURTON: At -- sonetinmes it is possible that
that's the case

MR COOK: In fact, at any tine that water is com ng
down Reeds Creek fromits source it would be conm ngl ed;
woul d at not?

MR. BURTON: There is a good chance that it would be
conmi ngl ed, yes,

MR. COOK: Moving along on to Section 35, are there
any diversions within Section 35?7

MR, BURTON: Not that | know of -- well, excuse ne.

| think there's a diversion at this point, which I'm



CAPI TOL REPORTERS (916) 923-5447
1749



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

pointing to the extreme southwest corner of Section 35
where Reeds Creek crosses. | believe there's a diversion
at that point.

MR, COOK: | see. And in what direction does that
di ver si on nove?

MR, BURTON: That diverts water to the west.

MR COOK: And --

H O BROM: M. Cook?

MR, COOK: Yes, sir.

H O BROM: M. Frink has a suggestion that nmay
hel p. Let's hear it.

MR FRINK: M. Cook, it appears that the intent of
your questions is to identify sone |ands that are
recei ving water diverted from Reeds Creek that have not
been identified as riparian |lands on M. Burton's exhibit;
is that correct?

MR COOK: Well, | think so. |In other words, we had
the conment, previously, that we're tal ki ng about
sonething that's probably riparian. So we have a problem
with that.

Secondly, we have a problemthat riparian rights
limt the water that is riparian to the riparian parcel.
And if the water then is transported to other places, it's
not riparian.

MR. FRINK: Agreed. | wonder, M. Gllery, would
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you stipulate that you are not contending that all the
wat er diverted from Reeds Creek by Brophy Water District
is being used on riparian parcels, that the only riparian
parcels that you allege water from Reeds Creek is being
used on are those identified on M. Burton's exhibits?

MR. GALLERY: Yes. | would stipulate that the only
riparian |lands al ong Reeds Creek in Brophy are these shown
in green. The water that cones down Reeds Creek consi st,
primarily, of Yuba R ver water and sone snall doses of
Reeds Creek water.

Qur point is that there is nore than enough
riparian | and al ong Reeds Creek owned by Brophy | andowners
who are punping out of Reeds Creek to nore than consune
any riparian flow that would be in there. Now, the
riparian water is not red and the river water blue.

So to say that a particle of Reeds Creek water is
only used on those green lands, we can't be sure that that
is happening. W're just saying as a practical matter,
the riparian | ands have a much hi gher need than Reeds
Creek can provide. And we think this ends the
guesti oni ng.

MR. FRINK: |Is that satisfactory, M. Cook?

MR COOK: Well, not totally. | think that a
stipulation to the effect that water travelling down Reeds

Creek fromits source may or may not be transported to
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riparian land, that stipulation would be fine. It may be
transported adjacent to the creek. And | haven't gotten
into the ownership and t he subdivision question, yet.

But, in any event, | don't think we know what
water is transported where. And if you have riparian
rights you, at |east, need to know what water it is that
you're talking about. And | think that there's no
guesti on but what water down Reeds Creek, some of it is
bei ng used outside of riparian rights, if any, and that |
think that it would be essential to find out -- to obtain
a permt for such use and to find out what water there is.
I"'mtrying not to be over technical, but I think it is
very inportant.

H O BROM:. M. M nasian.

MR. M NASIAN:  Could I suggest that the problem we
may have is in regards to the questions going beyond the
scope of these hearings. And so let ne try to suggest a
solution which is not a voluntary one, but it's in the
nature of an objection that questioning along this line
woul d go beyond the scope.

One, M. Cook has done an excellent rendition of
California Water Law, | didn't find nmuch fault with it.
The problemis we didn't notice this hearing to bring al
the riparians on Reeds Creek in.

The only subject to be decided here is whether or
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not there is sone need for some point of rediversion by
the Yuba County Water Agency. And so it doesn't matter
how many acres of riparian water there is, or the
quantity, or the quantity of the blue or the green

So ny suggestion is that Walter -- his evidence
so far has been to the basic testinony provided by
M. Gllery which provides a prinma facie case. But when
we get into riparian rights, quantifying themand figuring
out how many there are, we have to give notice to al
t hose ri pari ans.

H O BROM:. M. Baiocchi.

MR. BAIOCCCHI: M. Brown, it does not go beyond the
scope of hearing. The door was opened when they nade the
filing. Secondly |I'm concerned about the unreasonabl e use
of the State's water under Article 10, Section 2 of the
State's Constitution.

' m concerned about the aquatic environnent of
Reeds Creek. There's a lot to this. And there's -- and
based on nmy cross-exam nation, they have not done any
analysis. | don't want to see this just sinply dropped.
It's a big issue.

H O BROMW: M. Canpbell

MR. CAMPBELL: | would agree with M. Mnasian's
suggestion, only if Brophy Water District withdraws its

testinmony entirely fromthis hearing. Having subnmitted
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its testinmony, asserting or suggesting a riparian right it
is, certainly, within the rights of the other parties to
test that suggestion.

H O BROWN. Thank you, M. Canpbell.

M. Gllery.

MR. GALLERY: M. Brown, the issue cane up in the
Draft Decision as it was Brophy Water District's -- were
Brophy District |andowners diverting sone Reeds Creek's
water without a permt. And it seened clear to ne that
t here was enough riparian |and al ong Reeds Creek that was
using any flow that Reeds Creek possibly carries in
irrigation season, that this really should be a non-issue.

Now, we're just trying to denmonstrate that here
with this evidence. And we don't nean to go into what all
| ands al ong -- up and down Reeds Creek, the fact is that
there are riparian | ands down in Yuba Water District bel ow
us that are riparian Reeds Creek, also. And if we
couldn't use of that Reeds Creek natural flow, the South
Yuba fol ks could sure hel p us using anything that we
didn't use in their lands that are riparian.

So it seens to ne we're going far afield on a
non-i ssue here that really is not what the Board is here
havi ng this supplenental hearing for. It's wasting a | ot
of tinme, needlessly.

H. O BROMN: Thank you, M. Gallery.
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M. Canpbel I .

MR. CAMPBELL: M. Gallery's statenents seemto ne
to sound |ike an apology for the lack of quality, depth,
and anal ysis contained within the testinony and exhibits
that the Brophy Water District has submitted to the Board
as part of this hearing.

I don't think that's a proper reason for not
allowing a party to denonstrate, for this Board through
cross-exam nation, the lack of quality of that purported
evidence. And | think it's conpletely within M. Cook's
rights to take us through it step-by-step and as
efficiently as he can.

H O BROM:. M. Baiocchi.

MR, BAICCCHI: M. Brown, | concur with
M. Canpbell, but what we don't know, what the Board
doesn't know is whether the flows in that stream during
the wintertime are 100 second feet, 500 second feet, 1,000
second feet. There's no analysis. So there could be a
significant anmount of water diverted from Reeds Creek that
woul d, actually, conflict with statenents by Brophy that
they just don't have enough water.

H. O BROMN: Thank you. Thank you, M. Baiocchi.

M. Frink.

MR, FRINK: Yes, M. Brown. | think what

M. Gllery has attenpted to do here is, actually, ained
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at conplying with a proposed provision in the Draft

Decision to denmonstrate the basis of right for sone

di versions from Reeds Creek. |It's apparent that there's
still a disagreenent on the extent of that right and so
forth.

| think it's utterly inpossible, in the context
of this hearing, to attenpt to, basically, adjudicate al
of the riparian rights that nay attach to Reeds Creek. |
think that the evidence that they have presented is
responsive, in part, to what was proposed in the Draft
Decision. | don't think that we're going to be able to
totally resolve the whole issue in the context of this
hearing. And | think it is extrenely time-consum ng

H O BROMN: Thank you, M. Frink

M. Cook, is there any stipulation that would
satisfy you on this issue?

MR COOK: | believe that if the issue was w t hdrawn
for future consideration on its own nmerits and that the
evi dence presented on this issue here is totally w thdrawn
and stricken fromthe record, that it nay not be the
satisfactory solution, because this was an issue that was
raised, but it is conplicated.

And what |I'mattenpting to do, M. Brown, is to
determ ne whether riparian rights do, in fact, exist and

if so, what riparian rights. And we have so far nothing
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really to tell us what we need to know to deternine
whet her riparian rights even exist. And if so, where the
wat er can be used for those riparian rights.

And so | would nove, actually -- although,
haven't been able to finish cross-examn nation going into
owner shi p, subdivisions, and original patents, and the
rest, | would nove at this time that based on the
i nfornmati on that we have presented, unless sonething
stronger is going to cone up, that this whole Iine of
testinmony be stricken

H O BROMW: Al right. M. Gllery, I'mgoing to
let it be your choice. You can fight this battle at
anot her date w thdraw ng as bei ng suggested, or leave it
in and M. Cook you can proceed.

Your choice, M. Gallery.

MR, GALLERY: Well, M. Brown, | intend to |eave it
in. W have made a prina facie showing here that there's
2,000 acres of lands al ong Reeds Creek that are probably
riparian to Reeds Creek. And | think that's conpletely
responsive to the Board's inquiry and Draft Decision

And to sit here and tal k about doing a title
search on 2,000 acres of |ands, which would cost many
t housands of dollars and take an enornous anount of tinme,
is gone of f the page of reason. | think we presented

enough here to resolve this issue for the Board's
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purposes. |If M. Cook wants to challenge the riparian
status of those | ands separately, he can do that in a
[ awsui t.

H O BROM:. M. Cook, I"'mgoing to allow you to
proceed, but |I'mgoing to ask that you to stay within or
near the allotted tine that we have been granting others
on simlar types of issues. How nuch nore time do you
need?

MR. COOK: | would think maybe 15 m nutes.

H O BROMN: You have 15 minutes. Please, proceed

MR COOK: Very well. One, you conducted no chain
of title search?

MR BURTON: That's correct.

MR. COOK: Two, how many owners are involved in this

land that's shown in green or yell ow?

MR. BURTON. On the order of the magnitude of maybe
30.

MR. COOK: And do you know i f there have been any
subdi vi sions of the parcels that you have shown on here
which were, | think, the original patents?

MR, BURTON:. That, | don't know

MR. COOK: Do you know the vol unes of diversions
that you nentioned out of Reeds Creek?

MR. BURTON: The rate of flow, is that what you're

t al ki ng about ?
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MR COOK: Well, the volune of water that's being
taken out, either acre-foot or whatever?

MR BURTON: No, | don't.

MR. COOK: And without going to the -- | was al nost
finished with the various section nunbers, but basically
is it fair to state that you're not sure what water is
goi ng where?

MR. BURTON. | don't have any way to identify
whet her the water that's being punped is natural water
from Reeds Creek, or is Yuba River water

MR. COOK: And you don't know where the water that's
taken out of these diversions, ultimtely, ends; do you
not? |Is that a fair question?

MR. BURTON: The drai nage --

MR COOK: Well, not the drainage. Where it is used
for irrigation purposes.

MR. BURTON: Well, | just pointed out to you a
nunber of diversions that are used directly on those green
| ands.

MR. COOK: Yes. Sone is used on the green |ands and
sone is used el sewhere; is that right?

MR. BURTON: There are sone diversions that use
wat er on |ands that are not shown in green, yes.

MR. COOK: On Section 25, do you know the ownership

of the green parcels, the north half of Section 25?
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MR. BURTON: | might have that in ny notes, but |
don't have it on the tip of ny tongue.

MR. COOK: Do you know if there's nore than one
owner shi p?

MR BURTON: | think that there are two owners on
that green land in Section 25. | think there's one owner
to the east and one owner to the west.

MR. COOK: Have you gone so far as to even | ook at
the assessor's parcel map to determ ne whether or not
there is any division of those parcels?

MR. BURTON: | believe | testified that | obtained
the assessor's maps fromthe tax assessor's office and
that was the basis of the preparation of the nap.

MR. COOK: | thought you indicated that these were
the original patents?

MR. BURTON: I'll say this, again, the origina
patent are shown in yellow The current assessor's
parcel s that are touching Reeds Creek are shown in bl ue.
When you take sonething that's yellow and put sonet hi ng
that's blue over the top of it you get green

MR COOK: You --

MR. BURTON: That was the basis of my map.

MR. COOK: You are saying that the yell ow represents
the original patents fromthe United States?

MR BURTON: That is correct.
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MR. COOK: Going down to Section 2, | notice quite a
few unusual, or nonsection lines. | don't know what
township we're tal king about here, or | haven't seen the
townshi p plaque, but it's ordinarily that you don't
recei ve that type of a patent fromthe Federal Government,
do you?

MR. BURTON: Are you tal king about this area?

MR, COOK: Yes, sir.

MR. BURTON. Well, you see, what happened there was
the entire west half of Section 2, | just traced that out.
That entire west half of Section 2 was originally patented
and riparian to Reeds Creek

Wien | went to the assessor's office, | found
that the current assessor's parcels that touch Reeds Creek
have a shape that [ooks like this. Now, |'mtracing
around that jagged |line that you observed.

MR. COOK: Yes.

MR. BURTON: And those are blue areas. And when you
superi npose the blue over the yellow it becones green
And that's the reason for that jagged line.

MR. COOK: Thank you

M. Brown, | have no further questions. | would
like to make a notion to strike this witness' testinmony on
the ground that there's no evidence adequate to establish

t he existence of any specific parcel as riparian, or to
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establish any portion of water that has been diverted to
riparian |lands, or there has been no testinmony of who is
the owner of any of these parcels and where the water is
bei ng used, which was alleged to be riparian.

And that, as a result, | would ask that this
entire testinony, including the exhibits of M. Burton, be
excluded or stricken.

H O BROMN: Thank you, M. Cook

"Il get to you in just a mnute, M. Gllery.

MR. BAIOCCHI: M. Brown.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: Thank you. The sinple solution is to
require the Brophy Water District to file a water rights
application, in my view And that's how-- in nmy closing
statements, I'mgoing to hit that real hard.

H O BROMN: Thank you.

MR. BAI OCCHI: Thank you.

H O BROMN: Thank you.

M. Morris.

MR MORRIS: Again, | want to stay out of this, but
I think Brophy Water District has presented adequate
testinmony to show the general character of these |lands are
riparian. The fact that M. Cook or others take issue
with that, they should go after themin the rebuttal

testimony. They should bear the burden of doing that.
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H O BROM: Thank you, M. Morris.

M. Gllery.

MR, GALLERY: Yes, M. Brown, I'mfanmliar with sone
of the Board's own adjudication of water rights and
streams. |It's been the practice, as | understand it, that
the Board itself in adjudicating riparian rights on
streams has been satisfied with the showing of, A that
the land was originally riparian to the streanm and, B,
today it's in one single track of ownership which is
contiguous to the stream And that's been nore than prina
facie presented to the Board.

I think that Board has enough evidence to -- that
was sufficient to determine it to be riparian. So to ne
we have shown anpl e evidence here that these | ands are
primarily -- probably riparian. And that's responsive to
the Board's question in this Draft Decision. So that I
respectfully submit that M. Cook's notion should be
deni ed.

H O BROMN: Thank you.

M. Frink. W've heard fromyou, M. Cook.

MR FRINK: Yes, M. Brown. | wouldn't specul ate
right now on what the Board may concl ude that the evidence
has shown. But | think the evidence clearly was offered
in an intent to be responsive to an issue identified in

the Draft Deci sion. | think it's rel evant. | think it
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shoul d be admitted.

H O BROM: Al right. |'mpersuaded by M. Morris
and M. Frink, M. Gllery, the evidence will be admtted.
The opposing view will have an opportunity to discuss it
in rebuttal. And your concerns are noted on the record.
And the Board will give it the proper weight of evidence.

MR COOK: Could I make one additional conment, not
in contradiction to your ruling, but | think that there

m ght be a supplenental ruling just to sinplify.

H O BROM: Al right. On that basis, I'll allow
it, M. Cook.
MR COOK: Well, | believe that if evidence is in,

if there's anything that it proves is it proves that water
flowi ng down Reeds Creek fromits source is conm ngled
with Yuba water and it is being utilized and diverted for
pur poses of the Yuba River water.

And, if anything, this evidence establishes the
fact that a permt is essential for whatever water is
flowi ng down Reeds Creek fromits source that is being
di verted from Reeds Creek.

H O BROWN: Thank you, M. Cook.

Al right. M. Lilly. How did you stay out of
that, M. Lilly?

MR. LILLY: | knew better than to waste any nore of

your time, M. Brown.



CAPI TOL REPORTERS (916) 923-5447
1764



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR COOK: M. Brown.

H O BROM: M. Cook.

MR COOX: | really amtrying to be a gentlemanly as
I know how, sonetines |I'mnot all that great at it. But
I've heard continuously coments of, "Waste of tinme," and
"WAit until we get to the inportant issues.” And |
bel i eve Counsel should be asked gently, if necessary, to
pl ease, refranme from nmaki ng assertions to soneone's case
because they don't disagree.

H O BROM: M. Cook, you are a gentleman in the
way you present your case. And | would think that it
woul d be far fromanyone in this hearing roomto observe
otherwise. | alnost ruled in your favor, it was close.
So nobody should be too sure of that |ast decision. The
Board will give it the proper weight of evidence. The
argunents were persuasive on both sides.

MR. COOK: Thank you.

H O BROMW:. M. Lilly.

---000---
CROSS- EXAM NATI ON OF BROPHY WATER DI STRI CT
BY YUBA COUNTY WATER AGENCY
BY MR LILLY

MR. LILLY: Thank you, M. Brown. | have sone

qguestions for M. Baggett. You can take the overhead off

the projector if you want to turn it off, M. Burton. |
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don't have any questions about that.

M. Baggett, Donn WIlson testified this norning
t hat between 1989 and 1996 approxi mately 300, 600 acres
were annexed to the Brophy Water District and then that
the Brophy Water District's contract with the Yuba County
Wat er Agency was anended to reflect that increase in
acreage. Were you here this norning to hear that
testi mony?

MR BAGCETT: Yes, | was.

MR, LILLY: And are you famliar with those acres
that were annexed to Brophy Water District between 1989
and the present?

MR BAGCETT: Yes, | was.

MR, LILLY: Okay. And before those acres were
annexed to the Brophy Water District, were they irrigated?

MR. BAGCGETT: VYes, they were.

MR LILLY: And what was the source of water for
irrigation before they were annexed to Brophy Water
District?

MR. BAGGETT: Deep wells.

MR LILLY: kay. And, then, after the acres were
annexed to Brophy Water District, were they continued to
be irrigated?

MR. BAGCGETT: Yes, they were.

MR LILLY: And what was the source of water for the
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irrigation after the annexation to the Brophy Water
District?
MR BAGGETT: Surface water.

MR LILLY: 1Is that surface water fromthe Yuba

MR, BAGCETT: Yes, it is.

MR LILLY: Now, aside fromthose |ands, are there
other lands within the Brophy Water District that could be
irrigated but that are not being irrigated today?

MR BAGCETT: Yes, there is.

MR. LILLY: And approximately how nany acres within
the Brophy Water District are potentially irrigateable,
but not presently being irrigated?

MR, BAGGETT: About 5,000 acres.

MR LILLY: And is there -- or are there any plans
for those acres to be irrigated with Yuba River surface
water in the future?

MR. BAGGETT: | think there is, yes.

MR. LILLY: And could you el aborate what those pl ans
are?

MR. BAGGETT: Well, | think they're paying a charge,
$2 surcharge to the whole land in the district so that
they can, | think, when the econony is right to devel op
themout, put it to pasture.

MR, LILLY: And are those | ands geographically
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| ocated where they could receive Yuba River water?

MR. BAGGETT: Yes, they are.

MR. LILLY: Thank you, M. Brown, | have no further
guesti ons.

And thank you, M. Baggett.

H O BROM:. M. M nasian?

MR. M NASIAN:  No questions, M. Brown.

H O BROM: M. Bezerra?

MR. BEZERRA: No questions, M. Brown.

H O BROMW: M. Mrris?

MR MORRIS: No questions, M. Brown. Thank you.

H O BROMN: M. Cunninghan?

MR. CUNNI NGHAM  No questions, M. Brown.

M. Brown, 1'd also like to thank you for your acceptance
of my interimappearance here today and your courtesy to

M. Campbell. | do apologize, | had to be two places at

one tine.

H O BROW. M. Canpbell is a nost-wel coned
participant in our hearing. And he also asked that we
reserve you sone tine.

MR. CUNNI NGHAM  Yes, sir. Thank you.

H O BROM: | intend to do that as soon as we're
t hrough here with these witnesses.

MR. CUNNI NGHAM  Thank you.

H O BROM: Staff?
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MR. FRINK: | just have one question of M. Baggett,
M. Brown.
---000---
CROSS- EXAM NATI ON OF BROPHY WATER DI STRI CT
BY STAFF
MR. FRINK: M. Baggett, you state your testinobny is
based on, and | quote,
(Readi ng):
"In part on the deficiencies that are shown in
t he anal ysis of the Yuba County Water Agency's
consul t ant Bookman- Ednonst on Engi neeri ng. "

My question is: Did you do, or have you revi ened
any other anal yses of water supply deficiencies that could
result in the Yuba County Water Agency service area from
hi gher instreamflows for fish?

MR. BAGCETT: State that again.
MR FRINK: Your witten statenment indicates that
your testinony is based,
(Readi ng):
"In part on the water supply deficiencies
identified by Booknan Ednonston."

My question is sinmply: Have you done, or
revi ewed any ot her anal yses of water supply deficiencies
that mght occur in the Yuba County Water Agency service

area?
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MR, BAGGETT: No, | haven't.

MR. FRINK: Okay. That's all the questions. Thank

you.
H O BROM: |Is that it, staff?
MR. FRINK:  Yes.
H O BROMW:. M. Gllery, do you have any redirect?
MR. GALLERY: No redirect.
H O BROW:. Do you have exhibits that you'd like to
offer?

MR GALLERY: Yeah. 1'd like to offer into evidence
S-Brophy-1, the testinony of Baggett; S-Brophy-2, the
testimony of Burton; S-Brophy-2-A, qualifications of
Burton; S-Brophy-3, map of assuned | ands al ong Reeds
Creek. And | will, in addition, submt an S-Brophy-4,

identifying the township in which Exhibit 3 [ands are

shown.

H O BROMN: Thank you, M. Gllery.

Are there any objections to the adm ssion of

those exhibits into evidence? Seeing none -- oh
M. Cook

MR. COOK: The only objection is what |, previously,
asked that certain things be stricken. | reserve that,
but beyond that, | don't have any.

H O BROW: That's noted in the record, M. Cook

and we'll take due note of that. Thank you.
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Al'l right. Those exhibits are then accepted into
evi dence. Now, we have --
MR. GALLERY: M. Brown, | did overl ook one thing on
M. Baggett's testinony, which is Exhibit 1 -- S- Exhibit
1 for Brophy, on the | ast page, Page 5, we had a word
correction to nake.
| forgot to ask M. Baggett on that. And on Page
5 there's a headi ng which reads, "G oundwater supply will
support the increased punping that would result fromthe
pre-proposed deficiencies.”" W wanted to strike out the
second will, wi-Il-1, on that exhibit.
H O BROM: Al right. Any objection to that?
Ckay. Those anendnments are so noted and they will be
adm tted.
Thank you, gentlenmen. |It's been a |ong day.
MR. BAGCGETT: Thank you.
MR. BURTON: Thank you.
H O BROAN:. W appreciate your participation and
help in these matters.
Now, M. Lilly, M. WIson, we have some recross
on the redirect by M. Cunni ngham
As | know you're aware, M. Cunni ngham recross
islimted to the redirect.
MR. CUNNI NGHAM  Yes, | am thank you. And I'Il do

my best. | have M. Canpbell's notes and | see the very
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limted scope of redirect that M. Lilly provided.

H O BROM: Al right.

MR, CUNNINGHAM | think |I have |ess than half of
t he questi ons.

H O BROMN: Pl ease, proceed. Continue.

---000---

RECROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY

BY U S. DEPARTMENT OF | NTERI OR, FI SH AND W LDLI FE SERVI CE
BY MR, CUNNI NGHAM

MR, CUNNI NGHAM  Bear we, M. WIlson, | do
appreci ate your courtesy for staying here this long. |
have just a very few questions.

| understood in your redirect you did tal k about

an annexation event that took place where the Agency
annexed | ands, | guess, now to be included within the
Agency or other properties or districts; is that right?

MR WLSON: It's not singular.

MR. CUNNI NGHAM  Okay. Could you explain that
answer for nme, please?

MR WLSON: | believe you said, "an annexation."

MR. CUNNINGHAM Oh, I'msorry. O annexations, so
there were several annexations?

MR. WLSON. These were not to the Agency, these
where various nmenmber districts.

MR. CUNNI NGHAM  Menber units of the Agency --
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MR, WLSON: That is correct.

MR. CUNNI NGHAM  -- is that what they are? And |
think these happened in '88 or '89, is that about the
approxi mate tine?

MR WLSON: Let nme get the list on that.

MR. CUNNI NGHAM  Okay.

MR WLSON: If you could repeat your question.

MR. CUNNI NGHAM  The tim ng of these annexations
were approximately 1998 and 1999; is that correct?

MR. WLSON: They occurred in four different years,
1989, 1993, 1994, and 1996.

MR. CUNNI NGHAM  kay. And each of these tinmes
these were | ands that were added to one of the menber
units or districts of the Agency?

MR. WLSON: For three of the districts, yes. One
was a total district comng into the Agency.

MR. CUNNI NGHAM  kay. So a new district?

MR WLSON. It was a mutual water conpany.

MR. CUNNI NGHAM |s that Dry Creek?

MR. WLSON: That is Dry Creek Mutual Water Comnpany.

MR. CUNNI NGHAM Ckay. And as each of these
conpani es were brought into the water provision area of
Yuba County Water Agency, were new contracts negoti ated
for the division of water to these new | ands?

MR. WLSON: Contracts were not negotiated. The
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contracts were anmended to include additional acreage and
addi tional allocation of water.

MR. CUNNI NGHAM Ckay. So | assume anended for the
three agencies -- for the three districts that were
already a part of the Agency service area?

MR. WLSON. That is correct. The existing
contracts were anmended.

MR, CUNNI NGHAM  And then was there a new contract
for the Dry Creek Miutual Water Conpany?

MR WLSON: That is correct.

MR. CUNNI NGHAM kay. Do any -- at the tinme of the
anmendnments to the three existing district contracts, were
any anmendnents nmade to reflect a possibility of changi ng
the price of water provided in the future based upon new
demands upon the Agency and the new costs attributable to
t he Agency's delivery?

MR. WLSON: They were adnitted under the sane
provi sions as the existing contract.

MR. CUNNI NGHAM Ckay. As to the contract that you
entered into with the Dry Creek Mitual Water Company, is
there a termor condition of that contract that allows you
to alter the price of water delivered to reflected changed
or altered costs of delivery of that water, or obtai nment
of that water?

MR WLSON:. The conditions are the sane as in all
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the other contracts.
MR. CUNNI NGHAM  And those terms and conditions are
the ones that you indicated earlier in your
cross-exam nation, | believe, on Tuesday?
MR WLSON: That is correct.
MR. CUNNI NGHAM  Thank you. | have no further
qguestions for M. WIson.

Thank you very nmuch, M. Wlson. M. Lilly,
thank you for the courtesy as well.

H O BROMN: Ckay, M. Cunni ngham

MR, CUNNINGHAM M. Brown, while | have the
nm crophone could | take care of a piece of housekeepi ng?
| do have with me today copies of the study that we keep
trying to get here that we were asked to bring two weeks
ago. This is -- and you'll -- this is the study by
M sters Chech, Ch-e-c-h, and Myrick, My-r-i-c-Kk.

M. Frink, you'll have to remind me, are these
going to be part of the Departnent of Fish and Gane's
exhibit, or the Board's exhibit?

MR FRINK: [|I'mlooking to M. Mna for this. Was
it given an exhibit nunber?

MR. MONA: Yes, it was given SDFG 36.

MR. CUNNI NGHAM 36, thank you. | have six copies
for the Board and copies for everybody else as well as.

H O BROMW: That's already been adnmitted into
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evi dence?

MR MONA:  No, sir.

MR, CUNNINGHAM | think we identified it.

H O BROMW:. It's not been adnitted, yet?

MR CUNNINGHAM | don't think it's been admitted
yet.

H O BROM: Al right.

MR, CUNNI NGHAM W can --

H O BROMW: Wuld you like to offer it in?

MR. CUNNI NGHAM It's your choice. W could choose
to ask that it be admtted for bookkeeping, or wait until
t he Departnment of Fish and Game --

H O BROM: W'Ill wait until you admt the other
evi dence, M. Cunni ngham

MR. CUNNI NGHAM  Thank you, sir.

MR. MONA:  You can give us copi es now.

H O BROM: Ckay. Some nore business, when we cone
back on the 3rd of April, M. Bezerra, will you have
direct, any direct on the 3rd of April?

MR. BEZERRA: Yes, M. Brown.

H O BROM: Ckay. W'Ill start with you when we
return. We're going to have the 3rd and 4th of April to
finish. If we can't finish by the 3rd or 4th, we have two
dates set aside. The 19th is canceled. So we have May 1

or 2, or both. So schedule May 1 and 2 and hope that
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we're through April 4th.
M. Lilly.

MR, LILLY: And just for the record, M. Brown, | do
appreci ate you accomodating my request on April 19th. It
turned out M. Baiocchi also had a problemon that date.
It was one of the fewthings he and | agreed on in this
hearing, but we did both agree the 19th woul d be a bad
dat e.

H O BROM: W're still on the record and that's
good to have in there.

Wait a minute, one nore. M. M nasian.

MR MNASIAN:. M. Brown, M. Cee was good enough to
point out and M. Fleni ng was good enough to cooperate. |
forgot to copy two pages out of the exhibit, which was the
Roper and Scarnecchia study. And I'll have that for
everybody on the 3rd.

H O BROM: Al right. So noted. Anything else?

M. Cook.

MR. COOK: Yes, just a question on closing
argunent --

H O BROM: Yes, sir.

MR COOK: -- will that be linited to witten
docunent, or will there be any oral opportunity to present
a cl osing argunent?

H O BROMN:. M. Frink.



CAPI TOL REPORTERS (916) 923-5447
1777



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. FRINK: | believe that the hearing notice
indicated that it would be linmted to a witten statenent,
or legal brief, but certainly the Hearing Oficer could
alter that.

H O BROM: W'I|l discuss that some nore on the
3rd, M. Cook.

MR COOKX: I'msorry, | didn't hear that.

H O BROM: We'Ill discuss that sone nore on the
3rd.

MR. COOK: Ckay. Thank you.

H O BROMN: Anything else. M. Cee?

MR. GEE: No, M. Brown.

H O BROW: Ckay. This hearing is adjourned until
the 3rd of April.

(The proceedi ng concluded at 4:44 p.m)

---000---
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STATE OF CALI FORNI A )

COUNTY OF SACRAMENTO )

SS.

I, MARY R GALLAGHER, certify that | was the

O ficial Court Reporter for the proceedi ngs naned herein,

and that as such reporter

| reported in verbatimshorthand

writing those proceedings; that | thereafter caused ny

shorthand witing to be reduced to typewiting, and the

pages nunbered 1509 through 1778 herein constitute a

conplete, true and correct record of the proceedi ngs.

IN WTNESS WHEREOF, | have subscribed this

certificate at Sacranento, California, on this 18th day of

Mar ch, 2000

MARY R GALLAGHER, CSR #10749
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