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SACRAMENTQO, CALI FORNI A
MONDAY, APRIL 3, 2000 - 9:00 A M
---000---

H O BROMN: Good norning, everyone

This is the continuation of the supplemental water
right hearing regarding the Lower Yuba River

M. Frink, you have announcenents?

MR. FRINK: Yes, M. Brown. Good norning.

Bef ore the hearing recessed a couple of weeks ago,
had asked M. Lilly if we would be able to get a copy of the
feasibility report, feasibility study, on the tenperature
control device at Englebright Reservoir. He indicated he
t hought that there was a copy available in the Board's
files. | checked on that and, indeed, that was the case.
There are copies of it here for any of the parties who may
be interested.

And | would like to have that marked and introduced as
the next staff exhibit in order, which is what?

Nunber 12. It will be Water Resources Control Board
Exhibit 12. And it really is a conpilation of documents.
The cover sheet is nenorandum dated August 31st, 1999, from
t he Departnment of Water Resources to John Ladd of the State
Wat er Resources Control Board. That describes the project.

Their Attachnent 1 is a little nore detailed

description of the project. Attachnent 2 is the project
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proposal itself and Attachnent 3 was the environnental
docunent that was prepared for the tenperature contro
devi ce.

So without objection we would |ike that to be included
in the record.

H O BROMWN: Thank you, M. Frink

Any obj ections?

M. Lilly.

MR LILLY: M. Brown, we do not object to this
docunent coming into the record as background nateri al
However, we would appreciate clarification fromstaff on
what the purpose of specifically offering this docunment as
an exhibit is. M. WIson had previously testified that
while the Agency is attenpting to secure funding and permt
approvals for this project, it is by no means certain at
this tinme whether or not it actually will be constructed.

H O BROM: Al right. M. Frink.

MR. FRINK: Qur purpose is just to provide sone
background i nformati on regarding the tenperature control
proposal and the status of that proposal, at |east as of
August of '99. W recognize that it has not been approved,
and it is not certainif it is going to be constructed.

H O BROMW:. Can you hear ne in the back, M M nasian?

MR. M NASI AN:  Yes.

H O BROM: W had sonme problenms with the mkes | ast

CAPI TOL REPORTERS (916) 923-5447

1787



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

time. The plan for today is to adjourn about 3:45, but we
may run late tonorrow if it |ooks Iike we can finish up
pl an your schedul es accordingly.

Browns Valley Irrigation District. M. Bezerra, you
are up.

MR. BEZERRA: Good norning, M. Brown. Good norning,
State Board staff.

I just want to make a very brief statenent before
M. Wnchester testifies.

This proceeding is generally a very conplex one. In
relation to Browns Valley Irrigation District, however, it
is relatively sinmple. The State Board's hearing notice
asked if there is any relevant, new infornation concerning
fish screens and fish |osses at Browns Valley punp |ine
diversion facility, and there is.

The testinony of Browns Valley manager will show t hat
since the 1992 hearing Browns Vall ey has worked
cooperatively with state and federal agencies, including
California Departnent of Fish and Gane and the Nationa
Marine Fishery Service to install a state-of-the-art fish
screen at its punp line diversion facilities. That screen

prevents fish fromreaching Browns Valley diversion punps.

The State Board, therefore, does not need to take any action

inrelation to Browns Valley and shoul d di sm ss Browns

Vall ey fromthis proceeding.
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accordingly he needs to take the oath before testifying.
(Cath admi ni stered by Hearing O ficer Brown.)
H O BROMN: Thank you.
---000---
DI RECT EXAM NATI ON OF BROWNS VALLEY | RRI GATI ON DI STRI CT
BY MR BEZERRA
MR. BEZERRA: Good norning. Could you please state
your nane for the record.
MR. W NCHESTER. My nanme is Robert Wnchester.
MR. BEZERRA: M. Wnchester, what is your position
with Browns Valley Irrigation District?
MR. W NCHESTER: I amthe general manager of the
irrigation district.
MR. BEZERRA: How | ong have you held that position?
MR. W NCHESTER: Approxi nately eight years.
MR. BEZERRA: Have you reviewed Exhibits S-BVID 1
through S-BVID submitted by BVID for this hearing?

MR. W NCHESTER: Yes, | have.

MR. BEZERRA: Are they true and correct copies of your

testinmony and exhibits to it?

MR. W NCHESTER: Yes, they are.

MR BEZERRA: Is Exhibit S-BVID-2 a correct statenent

CAPI TOL REPORTERS (916) 923-5447



[

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of your qualifications?

MR. W NCHESTER:  Yes, it is.

MR. BEZERRA: | amgoing to put up an overhead. As the
overhead states, this is a copy of Exhibit S-BVID-6.

M. Wnchester, is this a picture of Browns Valley new
screen structure?

MR. W NCHESTER:  Yes, it is.

MR. BEZERRA: Thank you

Coul d you pl ease sumari ze your witten testinmony.

MR. W NCHESTER: Browns Valley Irrigation District on
their second effort decided that we needed to install a fish
screen at our punp line diversion. Wth the help of the
Department of Fish and Gane, we went out and secured grants,
and we constructed a fish screen that was approved by the
technical committee and --

MR. BEZERRA: Is that fish screen currently operational?

MR. WNCHESTER It was operational in April of '99 and
has operated for a full year, yes.

MR. BEZERRA: Is it operating the way you intended it
to operate?

MR. W NCHESTER: Yes. It is doing very well.

MR. BEZERRA: |Is there any part of your witten
testinmony that you would like to clarify?

MR. WNCHESTER: In ny testinmony | stated that we

transferred sone water. W did not transfer water rights.
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It was a short-termwater transfer.

MR. BEZERRA: Wbuld that testinony be contained -- that

is the testinony contained in Exhibit S-BVID-1 on Page 27

MR W NCHESTER:  Correct.

MR. BEZERRA: | n Paragraph 9?

MR. W NCHESTER:  Yes.

MR. BEZERRA: Is there anything else you would like to
clarify in your testinony?

MR. WNCHESTER: In another area we would like to
enphasi ze that Browns Valley Irrigation District is
responsi ble for the mai ntenance and operation of the fish
screen facility.

MR. BEZERRA: On a continuing basis you're providing
funding for keeping it working, essentially?

MR. W NCHESTER: Correct.

MR. BEZERRA: Thank you, M. W nchester.

M. Wnchester is now avail able for cross-exani nation.

H O BROMW: Al right.

Anyone here representing the National Marine Fisheries
thi s morni ng?

If not, M. Cee, | believe you are up next, Departnent
of Interior.

MR. GEE: | have no questions for M. Wnchester.

H O BROWN: Thank you, M. Cee.

M . Bai occhi.

CAPI TOL REPORTERS (916) 923-5447
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MR. BAIOCCHI: | have a question, M. Frink. Can
utilize the Draft Decision and cite it?

MR. FRINK: The Draft Decision is part of the
adm nistrative record. It isn't a part of the evidentiary
record. |If you would like to ask the witness his opinion o
if he has any information on the statenents that are stated
in the Draft Decision, | think that is appropriate.

MR. BAI OCCHI: Thank you very nuch.

---000---
CROSS- EXAM NATI ON OF BROMWNS VALLEY | RRI GATI ON DI STRI CT
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCHI

MR. BAI OCCHI: Good norning, everybody.

My concern is over water rights, Browns Vall ey
Irrigation District's water rights.

Page 126 of the Draft Order, under Table 16, as stated
on --

MR, BEZERRA: Just a nonment, M. Baiocchi. You are on
what page of the Draft Decision?

MR. BAIOCCHI: Page 126 under Table 16 at the top.

MR. BEZERRA: | have a copy of the Draft Decision here
and | am Page 126 and | don't see a table on that page.

MR. BAIOCCHI: | have two copies of this, of the Draft
Deci sion, and on both nmy copies --

MR BEZERRA: Can | take a ook at it?

CAPI TOL REPORTERS (916) 923-5447
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MR. BAIOCCHI: Sure. | need it back, please.

MR. BEZERRA: No problem

MR. BAI OCCHI: Thank you.

MR. BEZERRA: | just want to note for the record what |
have here. It is, in fact, a Page 126, but it is dated at
the top July 21st, 1994. And the draft of the decision that
| have is dated April 28, 1996. | want to clarify exactly
what this is that we have here.

MR. FRINK: W are not entirely aware of how this
happened. There was an earlier version of the Draft
Deci sion that was not yet conplete that was obtai ned by sone
of the people who were interested in this proceeding. The
only version of the Draft Decision that the Board has
approved for distribution to the parties is dated April 28,
1996. There may be sone sinmilarities in wording, but they
are not exactly the sane throughout. | think it would be
hel pful if we were asking questions about the draft that it
be on the one that the Board approved for distribution to
the parties.

H O BROM: | concur, M. Frink.

Is that table in the Draft Decision somewhere el se on a
di fferent page?

MR. BEZERRA: | haven't reviewed it conprehensively
recently, so | couldn't tell you.

H O BROW: M. Frink, see if that table is sonewhere

CAPI TOL REPORTERS (916) 923-5447 1793
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else in the Draft Decision.
MR LILLY: M. Brown, if |I may be heard on this issue?
H O BROMN: Yes, M. Lilly.
MR, LILLY: M. Brown, the fact that M. Baiocchi has a
copy of a Draft Decision that was not rel eased by the State
staff and was not generally nade available to the parties
rai ses great concern in my mind as to the integrity of the
State Board's process. Because, of course, it is supposed
to be a quasi-adjudicatory process w thout ex parte
conmuni cations. And particularly if a Draft Decision, an
earlier decision, was |eaked to certain parties, whether
i nadvertently or on purpose, at a tine when it was not
distributed to all the parties, that rai ses great concerns.
| would appreciate it if M. Baiocchi could state for
the record how he obtained this 1994 draft which was not
made available to the parties to this hearing.
H. O BROMN: Thank you, M. Lilly. That is a concern,
obviously, to the State Board too, and ot hers.
MR, BAIOCCCHI: M. Brown, | amnot a w tness.
H O BROM: Wit a minute. Let ne finish. M.
Bai occhi, wait.
MR BAICCCH : Yes, sir.
H O BROM: Wait. That issue is of concern. | don't
know that we are here to resolve that now, M. Lilly. But

the main question before us is that table somewhere in the

CAPI TOL REPORTERS (916) 923-5447
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Draft Decision that we now are working with, M. Frink?

MR. FRINK: Yes, it is. | gave M. Baiocchi a copy of
the nost recent copy of the Draft Decision that was
distributed to parties. | believe the table is the sane.

Bob, could you refer --

MR, BAIOCCCHI: Can | have that back, counsel?

MR. FRINK: Could you refer to the table and page
nunber in the 1996 version of the Draft Decision, please?

MR, BAICCCHI: For the record, M. Brown, | did not
recei ve a copy of this.

MR. BEZERRA: Could you just state for the record --

H O BROM: What is this?

MR. BAIOCCHI: The document is the 1996 April 28th
Draft Decision. | did not receive it, a copy of it, sir.

MR FRINK: M. Jackson was listed as the
representative of the California Sportfishing Protection
Al liance, and we did nmail a copy to M. Jackson. He is not
representing the California Sportfishing Protection
Al'liance at this stage of the hearing. But he was the
person who had been designated as the representative prior
to this stage of the proceeding.

MR. BAIOCCHI: M. Jackson did not provide me with a
copy of this. Wuld it be possible that you could -- you
folks could provide me with a copy of it?

MR FRINK: | will get one at the break, Bob.

CAPI TOL REPORTERS (916) 923-5447

1795



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BAIOCCHI: Wbuld you prefer that | hold this off
until | get a copy of it and cross-examin Browns Vall ey
| ater?

H O BROM: Talk to ne, M. Baiocchi. M. Frink is ny

advi sor.
MR. BAIOCCHI: | apol ogize, M. Brown.
H O BROM: It is your call. |If that table that is

before you, if that is the sanme table you were addressing.
And if that is in the Draft Decision, then you may proceed.

Is that the statenment table that you were --

MR. BAIOCCHI: | amlooking it over right now, M.
Br own.

It appears to be the sane. | don't know whether or not
the | anguage that follows the table is the sane, though. It

nm ght have been changed.

H O BROM: It is your call. If you would |ike sone
tine to review that and cone back to it a little later --

MR, BAIOCCCHI: | would like time to reviewit. | would
appreciate it. But | need a copy of this docunent.

H O BROM: Al right.

MR. BAI OCCHI: Thank you.

MR. BEZERRA: Could we find out what he is referring
to?

H O BROM: It nay help if you were to ask the

qguestion and then if you feel you're ready to answer it, it
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may save sone tinme. Wiy don't you go ahead and ask the
guestion. Let's see where we go with it.

MR. BAI OCCHI: Thank you.

MR, LILLY: M. Brown, none of this dial ogue has
resol ved my concern. Are you ruling that my concern is not
going to be addressed at this tine?

H O BROM: Yes, M. Lilly. | have no way of
addressing that. W are aware that a draft copy got out
wi t hout the approval of the Board, obviously. | do not know
how it got out. W were very concerned, and Board Menbers
were. | would, | think, saying quite upset is appropriate
that it did get out. It certainly did not receive our -- it
certainly did not get out with the Board Menbers
concurrence or know edge.

So, if you find out, let us know. Maybe next time we
can do sonething about it.

MR, LILLY: Thank you, M. Brown. | appreciate the
clarification. |If it is appropriate, we will pursue inquiry
on that tissue.

H O BROM: M. Cook

MR COOK: | would Iike to ask for a little
clarification insofar as Board approval is concerned. From
what | gather here, there was approval of the rel ease of the
'96 Draft, | believe. There was not approval of the rel ease

of the '94 4draft. There was some changes which apparently
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are not very significant.

I would like clarification as to what the approval
amounted to. When the Board approved the rel ease of the '96
Draft, did it approve any of the contents or any of the
conclusions in the '96 Draft? O was it -- did they even
know what was in it?

I would just like a little clarification on what their
approval was and what it anpunted to.

H O BROM:. M. Frink, you want to explain that?

MR. FRINK: Yes.

| guess using the word "approval" was a bit of a
m snoner. Wen it becone apparent that Board Menmbers were
interested in holding another hearing in order to receive
evi dence that was not available at the time of the prior
hearing, and with the awareness that for unknown reasons an
earlier draft had been obtained by some of the parties,
staff advised the Board we believed it was appropriate to
di stribute the nost recent draft so there wouldn't be any
conf usi on.

The Board Menbers indicated they thought that was a
good idea. It was not a vote. The Board does not approve
the Draft Decision in ternms of approving the findings or
the requirenents of that Draft Decision. It was just purely
a way of getting everybody up to date at the same spot which

was the work that had been done to the date. There was a
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staff anal ysis that had been conpleted and there was a Draft
Deci si on, and those were nmade available to representatives
of all the parties.

H O BROM: Yes, M. Cook.

MR. COOK: Just one question. |If the '96 Draft was not
approved as to content, only as to release for the purpose
of bringing the parties up to date, then | see no -- | have
no understandi ng of why the '94 Draft would not al so have
been rel eased to bring the parties up to date not as
approval of the content.

H O BROMWN:. That nmay be an interesting or appropriate
guestion, M. Cook, but | don't see the bearing that it has
on our decision that we are at right now.

Proceed, M. Baiocchi, and let's see where we go with
t hi s.

MR. BAIOCCHI: | have one question, M. Brown.

A conmplaint was filed in 1988. | filed the conpl aint.
A hearing was held in 1992. You need to understand that we
have waited seven years following the hearing to get a
deci sion out of the Board. And probably -- and M. Lilly
want ed expl anation on ny part.

Yes, we wanted the Board to act on our conplaint. And
for reasons unknown to ne, | received a copy of the '94,
July 21, 1994, Draft Decision. Wwo | received it fron? |

get alot of mail. And | presunmed it was fromthe State
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Board. Perhaps it wasn't fromthe State Board, but | did
receive it.

Secondly, | did not get a copy of the '96 from M.

M chael Jackson.

H O BROMN: W understand that.

MR. BAIOCCCHI: | find that very unfortunate because
M chael Jackson no | onger represents -- he's wthdrawn as
the attorney for CSPA. He now represents 27 counties of
which, as | recall, Yuba County is one of those 27
counties. | amconcerned. | wll pass this on to the CSPA
Board concerning the fact that this was not provided to ne,
‘cause | ampresently their agent now. | wanted to explain
t hat .

H O BROMN: Thank you.

MR. BAI OCCHI: Thank you.

H O BROM: That is on the record.

Proceed. Let's see where we go.

MR. BAI OCCHI: Thank you.

On Page 145 of the Draft Decision of April 28, 1996,
under Table 16, Table 16 states "Browns Valley Maxi mum
Average Monthly Diversion Rate Under O ai mof Pre-1914 Water
Right." Provides nonth and the amount of water in cubic
feet per second and acre-feet and year of maxi mum
di versi on.

To the best of your know edge, M. Wnchester, is that
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table correct?

MR. W NCHESTER: | have no know edge of that table. It
goes back into the 1920s. The first tinme | have seen it.

MR. BAIOCCHI: Thank you very nuch.

So, would it be true then that you don't have any
know edge of the pre-1914 water rights?

MR. BEZERRA: | would like to object to that question.
| believe that msstates M. Wnchester's testinony. M.

W nchester testified that he had no know edge of the table.

H O BROMN: Yes. Perhaps you could redo the question,
M. Bai occhi .

MR. BAIOCCHI: Are you -- M. Wnchester, are you
famliar with the Browns Valley Irrigation District's
pre-1914 water rights?

MR. W NCHESTER: | have sone know edge of it, yes.

MR. BAIOCCHI: Under Table 16 for the nonth of January,
it states that year of nmaximum diversion, 614 acre-feet of
wat er was used by the district. That was in 1926.

To the best of your know edge, do you know if that
wat er was put to beneficial use prior to Decenber 19th,
1914, that max anount of water, 614 acre-feet?

MR. W NCHESTER: Again, | do not have any know edge of
the 1926 diversion.

MR BAIOCCHI: M. Brown, | will stay away fromthis.

Apparently the witness doesn't have the information. Make
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it easy so we can nove on.

M. Wnchester, has the district filed statenents of
di version and use?

MR. W NCHESTER: Yes, they have.

MR. BAIOCCHI: \When did the district conmmrence filing
statenents of diversion and use?

MR. W NCHESTER: |Is your question when did they start
filing?

MR. BAIOCCHI: Yes. Was it two years ago? Four years
ago? Six years ago? Do you know when the district first
commenced filing statenents of diversion and use?

MR WNCHESTER W file a lot of information with the

state. |'mnot exactly sure the dates that we did file.

MR. BAIOCCHI: Apparently the w tness doesn't have that

ki nd of information.

I would like to say that we greatly appreciate the
district working with the Department of Fish and Gane and
NMFS and putting in a state-of-the-art fish screen.

MR. W NCHESTER: Thank you. W are very proud of the
facility.

MR. BAI OCCHI: Thank you very nuch.

That concl udes my cross-exani nation.

H O BROWN. Thank you, M. Baiocchi.

M. Cook.

---000---
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CROSS- EXAM NATI ON OF BROWNS VALLEY | RRI GATI ON DI STRI CT
BY MR COXK

MR COOK: M. Wnchester, were you famliar with the
BVID diversion from Yuba River prior to the installation of
the fish screen?

MR W NCHESTER:  Yes, | am

MR COOK: At that tinme there was no nethod of
preventing juvenile salnon and steel head fromentering the
punps; is that true?

MR. W NCHESTER: There was a previous effort and
cooperation with the Departnent of Fish and Gane to build a
gabion rock barrier there which failed. That was a
voluntary effort on part of BVID

MR COOKX: In fact, BVID voluntarily renoved that
gabi on screen for a period of tinme, did they not?

MR. W NCHESTER: Yes, they did.

MR COOK: And at that tinme was there a limtation on
t he amount of water that could be punped out of the river
for which BVID had no obligation for screening the fish? |

hope that question is not too compound.

MR. BEZERRA: | would like to object on the basis that
term"limtation” is vague. What kind of limitations are
you tal ki ng about? Technical limtation?

H O BROM:. M. Cook

MR COCK: Yes.

CAPI TOL REPORTERS (916) 923-5447
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Is it true that prior to the installation of the new
screen the BVID assunmed or apparently was under the ability
to punmp 40-sonme cubic feet per second without having a fish
screen, but could not exceed that?

MR. W NCHESTER: | am confused with the phrase "under
the ability."

MR. COOK: Was there a linmitation of approximtely 40
cfs on the amount of water BVID was entitled to renmove from
the river w thout screening the punp?

MR. BEZERRA: Once again | would like to object to the
term"limtation" as vague and anbiguous. | would like to
have sone explanation as to what kind of limtation are we
tal ki ng about .

H O BROMW:. M. Cook, do you nean a physical
l[imtation with the diversion facility or alimtation as to
wat er right?

MR COOK: Alimtation as to water rights. 1I'm
sorry.

MR. BEZERRA: Thank you, M. Brown.

MR W NCHESTER | believe that is correct, 40
second-f eet .

MR. COOK: Since the screen, has that water right
l'imtation been increased?

MR. W NCHESTER: The screens were designed for 65 cfs.

MR. COOK: Are you punping 65 cfs at the present tinme?
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MR. W NCHESTER: W are not punping at all at the
present tine.

MR. COOK: During the season of punping, are you doing
t hat ?

MR. W NCHESTER: Cccasionally we reach 65. Nornally
our diversionis in the 45 to 50 cfs range.

MR COOK: However, at times it does exceed the 47 cfs;
is that correct?

MR. W NCHESTER: W punped to the allowable 65 cfs,
yes.

MR. COOK: So you're saying then that there is an
al | owabl e 65 cfs punping, a nmaxi mum punping rate, that is
presently all owed?

MR. W NCHESTER:  Yes.

MR COOK: | call your attention to BVID Exhibit 1,
S-BVID- 1, Page 4, and you have indicated costs of the
screen. You have indicated that there was $346, 000 budgeted
to install a new screen; is that correct?

MR, W NCHESTER: That is correct.

MR. COOK: | have added, and if nmy math is correct, |
have added the anmpunts that you have indicated you received
in grants, and ny figures show that you received in grants,
according to the grants that you have listed, a total of
$326, 500.

Is that correct?
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MR, BEZERRA: |f the witness can have a nonent to take
a | ook at the nunbers.

MR. COOK: Certainly.

MR. WNCHESTER: | think | can clarify. BVID was
obligated for approximtely 19,000 of their own contribution
to the project.

MR COOK: Did BVID contribute $19, 000?

MR. W NCHESTER: No. The total project cane in under
budget at around $290, 000. Therefore, percentagew se the
total cost went down to each participate for the grants.

MR, COOK: How nmuch then did BVID contribute toward the
cost of the new screen?

MR, WNCHESTER | would have to subtract it out. It
is mat hematical. Everybody had a percentage of the project,
according to their grants.

MR COOK: Was it is a percentage then of the
di fference between the 246, 000 budgeted anobunt and the 200
and sonme thousand figure that you set as the ultinate screen
cost ?

MR. W NCHESTER: Each grant had a percentage in the
project. Therefore, each grant was not drawn to the ful
amount, if that answers your question

MR COOK: Well, for alittle bit of a clarification.
BVID then contributed somewhat | ess than $19,000; is that

correct?

CAPI TOL REPORTERS (916) 923-5447 1806



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. W NCHESTER: That would be correct.

MR COOK: Just looking at this very generally, that
woul d be sonewhere in the nei ghborhood of, say, $15, 000?

MR. W NCHESTER: | haven't done the math, but probably
be alittle less than that, naybe.

MR COOK: | amstill alittle confused. You indicated
that BVID, according to your words in your testinony,
applied for and received a grant of $114,750 from the Bureau
of Reclamation. And as | read this, and you indicated in
your testinmony that BVID actually received the grants which
are |listed specifically on Page 4.

Did BVID receive those grants in the anmounts stated or
were those grants reduced?

MR. BEZERRA: | would like to object to the term
"grant" as he is using it. W seemto be having a
m sunder standi ng of the term"grant." M. Cook is saying
did you receive the nobney, and M. Wnchester is saying we
receive a commitment for that nmoney. So | would like M.
Cook to clarify what he means by the term"grant."

H O BROM: M. Cook.

MR COOK: M. Brown, | amusing the express words he
used in his witten testinmony. | can ask himspecifically
on one of the sentences, for exanple. That may clear it up,
cl ear up any confusion.

H O BROMN: Let's try that.
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MR COOK: Didyou testify on Page 4 that BVID applied

for and received a grant of $114,750 from U S. Bureau of

Recl amat i on

t hrough the Federal Central Valley I|Inprovenent

Act and Anadronous Fish Screen progran? Did you say that?

MR. WNCHESTER | believe it is in nmy testinmony, yes.

MR COOK: Is that a true statenent?

MR W NCHESTER: Yes, it is.

MR. COOK: And what about the other anpbunts of nopney

that you have testified in that same paragraph that BVID

recei ved apparently as the same kind of grants?

MR. W NCHESTER: We received a grant agai nst a budget

and we submi
they were a

sai d before,

tted actual figures against these grants, and
percentage each nonth or each period. And as

we did not utilize the whole grant.

MR COOK: Well, | don't know how to clarify it much

nore. Perhaps -- you have indicated in your testinony in

Paragraph 20 that BVID, in fact, received these npneys.

Is that a correct statenent or is that incorrect?

MR. BEZERRA: | would like to object. | think that

nm sstates the testinmony. That goes back to what | was

saying. M.

W nchester is saying we got a conmtnent that

t hese noneys mght be put. M Cook is enphasizing,

suggesti ng,

they were received. | want to clarify so M.

W nchester can testify accurately.

H O BROM: Al right.

CAPI TOL REPORTERS (916) 923-5447
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M. Wnchester was using the word "grant" generically?

MR BEZERRA: | believe that is the case. M.

W nchester is using it to state that he got a conmmtnent fo
those funds.

H O BROMW: And M. Cook is using it specifically.

MR COOK: | amfollowi ng his words where he testified
that BVID, in fact, received grants of a certain anount.
The paragraph has one, two, three, four, five noneys
specifically listed that he has testified to, as
under st and Par agraph 20, that BVID, in fact, received this
amount of noney, which then is in excess of the anount of
the cost of the screen.

And | amtrying to find out if, in fact, BVID received
the noney and if they did, as he has testified, then what
happened to the surpl us.

H O BROMN: | understand your question very clearly,
M. Cook, very succinctly. | believe | understand M.

W nchester's answer. There was a grant that was a
conmitment to that anpunt. But, in fact, you received
somet hing |l ess than that when the project was conpleted; is
that correct?

MR. W NCHESTER  That is correct, M. Brown.

H O BROMN: Does that help, M. Cook?

MR, COOK: Well, he used the word "received" in his

testimony so | would like to ask if that is an incorrect
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statenment. If he, in fact, did not receive this noney, or
BVvI D

H O BROMW: | will permt that question

MR. BEZERRA: Can | just -- | would like to object. |If

M. Cook can state the question before he answers, that
woul d be hel pful.

H O BROAN: Restate the question, M. Cook

MR. COOK: The anbunts of noney in Paragraph 20 that
you have testified that BVID received as grants, was that
amount of money, in fact, received or did BVID receive
sonet hing | ess?

MR. W NCHESTER: BVID received sonething |l ess than the
actual commtnent of the grant.

MR. COOK: Would you then say by the word "received" i
incorrectly used in that paragraph?

MR. BEZERRA: | would like to object. Once again, he

S

i s depending on a definition of grant that is different than

what M. Wnchester's saying the grants were. He seens to
be trying to catch M. Wnchester in alie, and | don't
believe that there is one here. This is sinply a
m sunder st andi ng of what grant neans.

H O BROMN: | understand the question. | understand
the answer. And if you are |looking for M. Wnchester to
restate his testinmony, that is your option, or you may

proceed as it is witten with the explanation given.
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MR. BEZERRA: We are perfectly willing to proceed with

t he testinony,

for

wi th the nmeaning that they got a conmtnent

these funds. The fact that they brought it under budget

doesn't seemto be detrinmental to ne.

your point, M

H O BROM: It is in the record. | think you ve nade
. Cook.
Thank you. That is all | have.

MR COOK:

H O BROWN: Thank you, M. Cook.

M. Sanders, you cane in just a few mnutes |ate.

MR. SANDERS: About a half hour.

H O BROMWN: You did not hear the direct testinony.

Maybe you had sone prepared questions.

Wi t

Lil

MR. SANDERS: No, | have no cross-exam nation for this

H O BROM: Al right, M. Sanders.

---000---

ness.
M. Lilly.
CROSS- EXAM

NATI ON CF BROWNS VALLEY | RRI GATI ON DI STRI CT

BY YUBA COUNTY WATER AGENCY

BY MR LILLY

MR, LILLY: M. Wnchester, as you know, | am Al an

ly, attorney for Yuba County Water Agency.

You m ght

Court Reporter

her

ear.

want to turn off the overhead. It helps the

hear the testinony if there is not a humin
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MR. BEZERRA: Thank you, M. Lilly.

MR LILLY: M. Wnchester, in the last ten years has
the Browns Valley Irrigation District annexed any |ands to
the district?

MR. W NCHESTER: We conpl eted an annexati on of
approxi mately 2500 and, say, 30 acres.

MR LILLY: Wen was that started and when was that

conpl et ed?
MR WNCHESTER | believe it was started in '88 and
finally culmnated in, | believe, '97.

MR, LILLY: Were those lands irrigated before they wer
annexed to the district?

MR. WNCHESTER: Only a small portion of them

MR, LILLY: Wen you saw "small," could you put any
bal | park percentage on that?

MR. W NCHESTER: Qut of 2500 acres | would say |ess
than 90 acres was irrigated previously.

MR. LILLY: How nany of those acres or what portion of
those acres is being irrigated today? | understand not
today. Exactly how many of those acres will be irrigated
this sunmmer during the irrigation season?

MR. W NCHESTER:  Probably | ess than 200.

MR. LILLY: Are there plans for the renmining
approxi mately 2300 acres to be developed with irrigation

over tinme?

CAPI TOL REPORTERS (916) 923-5447

e

1812



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, WNCHESTER | amtold almost all of themwll
eventual ly be irrigated.

MR. LILLY: Whien those are irrigated, would they be
irrigated with the water that the district diverts fromthe
Yuba River?

MR. W NCHESTER  That is correct

MR LILLY: Just in general terns, does the district
serve its custoners through accounts?

MR. W NCHESTER:  Yes.

MR LILLY: |Is that a correct termnol ogy for
descri bi ng how you serve your custoners?

MR. W NCHESTER  That would handle it.

MR, LILLY: Has the nunmber of accounts increased in the
last ten years for the Browns Valley Irrigation District?

MR. W NCHESTER: | have been with the district eight
years. Wien | arrived, in round nunbers we had about 400
accounts. Today we are close to a thousand.

MR. LILLY: Does that -- that obviously is a
significant increase in the nunber of accounts. 1Is there a
correspondi ng i ncrease in the amunt of water that the
district delivers to its custoners?

MR. W NCHESTER: Qur water use stayed pretty stable.
We entered into quite an anbitious conservation plan with
pi pel i nes, et cetera.

MR, LILLY: Wy don't you go ahead and describe in just
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alittle bit of detail what types of water conservation
nmeasures the district has taken in the eight years you have
been nanager of the district.

MR. W NCHESTER: W have acconpl i shed about, round
nunbers again, 20 pipeline projects to replace canals or
bring water to new services. One of our mmjor pipelines was
ei ght-and-a-half mle, 21-inch pipeline across the
nmountain. That eliminated around a 20-mile canal which had
al nost a 90-percent loss ratio.

MR LILLY: Wth the pipeline, what is the loss in that
pi pel i ne now?

MR. W NCHESTER: W hope zero.

MR. LILLY: Cose to zero, anyway?

MR. W NCHESTER: As close as we can get

MR LILLY: In addition to piping, are there neasures
taken within the district in terns of water recapture,
runoff fromfields, to affect water conservation or reuse of
wat er ?

MR, W NCHESTER  The district is fortunate that it's
stair stepped down into the valley, and spill and incidental
runof f is recaptured at the next step going downhill all the
way through our system And what waters do exit the
district are picked up by an irrigation district bel ow us.

MR, LILLY: Which district is that?

MR. W NCHESTER: Wuld be the Ranmirez Irrigation
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District.

MR LILLY: |Is laser leveling done in the rice fields
within your district?

MR, WNCHESTER | believe all rice fields in our
district. | cannot think of one field that has not been

| aser |eveled, and nmany three or four tines.

MR LILLY: Sois it fair to say, then, in just sunmary

terns even though your nunmber of custonmers has gone up
because of your water conservation nmeasures you so far have
been able to maintain stable amounts of deliveries?

MR. W NCHESTER  That's correct.

MR, LILLY: | assune as denands go up in the future
there will be demands for additional deliveries in the
future?

MR. W NCHESTER: We have nore conservation prograns,
pi pel i nes schedul ed. Draining the last drop out of it is
going to be hard because we tackled the big projects first.
Qur demand will go up as these news |ands cone in.

MR LILLY: Is it fair to say, even though you will be
doing all you can, there may still be a need for nore water
even with the additional conservation measures?

MR. W NCHESTER: Ch, very definitely.

MR. LILLY: Are there any potential denmands for
nmuni ci pal and industrial water within the Browns Vall ey

Irrigation District?
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MR, WNCHESTER W have had a will-serve letter out
for on a developnent in an internediate area between the
foothills and the flatlands. The will-serve letter for the
devel opnent has been witten for 4,000 acre-feet of water
yearly delivery.

MR, LILLY: That would be nore nunicipal water.

MR. W NCHESTER:  M&lI .

MR. LILLY: Muinicipal and industrial?

MR. W NCHESTER:  Yes.

MR LILLY: Are the lands where that devel opment will
occur presently being irrigated?

MR. W NCHESTER: No, they are not. They are
unproductive foothill |ands.

MR. LILLY: Thank you, M. Wnchester.

| have no further questions.

THE COURT: M. M nasi an.

MR. M NASIAN:  No questions, M. Brown.

H O BROM:. M. Mrris.

MR, MORRIS: | have no cross-exam nation.

Thank you, M. Brown and M. Wnchester.

H O BROAN: M. Cunni ngham

MR, CUNNI NGHAM W have no cross-exanination. Thank
you very nuch.

Thank you to the witness.

H O BROM: Staff.
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MR. FRINK: Yes, we have a few questions.
---000---
CROSS- EXAM NATI ON OF BROWNS VALLEY | RRI GATI ON DI STRI CT
BY STAFF

MR. FRINK: Good norning, M. Wnchester.

| wonder, when did the planning process begin for the
fish screen that was installed at the BVID diversion
facilities?

MR. W NCHESTER: | have been | ooking at the project for
probably five or six years. | believe in '97 M. Nelson of
the Fish and Gane canme through nmy door and we started
tal king very seriously about it. At that time he took us by
t he hand and wal ked us through the grant process up and down
the valley and in California. W cane out with the funds.

MR FRINK: \When did the construction start on the fish
screen?

MR. W NCHESTER Be the fall of '98.

MR. FRINK: The fish screen was conpl eted and
operational in April of 1999; is that correct?

MR W NCHESTER  That's correct.

MR. FRINK: Wen did Browns Valley Irrigation District
begin the installation of pipelines as a neans of conserving
wat er ?

MR. W NCHESTER: There have been an ongoing |ist of

projects with BVID since before | arrived on the scene.
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| would say probably the last 12, 15 years.

MR. FRINK: Was the installation of pipelines expanded
or speeded up after you arrived and becane the manager?

MR, W NCHESTER:  Yes, | think so.

MR. FRINK: Do you have an estimate in terns of the
percentage of deliveries that you have been able to conserve
since the time you began as general manager through the
installation of pipelines or other new water conservation
neasur es?

MR. WNCHESTER | think that would be terribly hard to
answer. Even when | got there, everywhere you | ooked there
was a project that would conserve water. And as | stated
before, we tried to do the ones that gave us the best bang
for the buck. Now we are down to the little ones. But |
couldn't answer your question in an absol ute thing.

MR. FRINK: | believe you indicated that your overal
wat er use has renmained relatively stable in recent years?

MR. WNCHESTER: Fairly static, yes. Sonme years we
have early spring or late fall and we use a little bit nore
water. This year is going to be an early spring. W will
use a little nore water. On the average our deliveries have
been pretty static, at a regular |evel.

MR. FRINK: | wonder if you have an idea of the
addi ti onal amount of water that has been delivered for new

uses since the time you began with Browns Valley Irrigation
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District.

MR. BEZERRA: If | could just clarify. By new, do you

mean new accounts? Do you nean different kinds of uses?

Just like to clarify so he can answer.

H O BROM: Al right.

MR FRINK: Yes. | don't just nean new accounts in

ternms of

if a farmwas split and now there are two accounts

i nstead of one account. | nean irrigation of new | ands or

new i ndi vi dual uses that weren't being net before.

MR. W NCHESTER:

things here. One is a conservation pipeline, is a very

| arge di ameter pipeline, you mght say. Wereas small

Probably half of our -- there is two

projects mght be 6-, 7,000 feet to bring water into a new

area. So,

probably half the project went

to quantify it would be hard. Nunerically,

conservati on neasures.

MR FRI NK: In terns of the overall acre-feet of water

that the district delivers,

much of that has gone for new uses?

MR. WNCHESTER: | hesitate to put a number on it.

m ght be --

monent .

do you have an estimte on how

It

no way to put a nunber on it right here at the

could dig it out for you at a later date, but

don't have an accurate answer for you

MR. FRINK: | wonder if you can give us a ball park

esti nat e.

Is it third or nmore of the water that you are
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delivering now being delivered to uses that weren't being
nmet eight or nine years ago?

MR. W NCHESTER: Bal | park answers tend to conme back and
bite you. | would rather take sonme time and give you a
correct answer.

MR. FRINK: | understand. | appreciate that.

You nentioned that you have a potential increase of
4,000 acre-feet of water for new municipal and industrial
uses. |Is that all expected to be primarily industrial, or
are you going to be serving sone donestic users as well that
you haven't previously served before?

MR. W NCHESTER: W are currently whol esaling water to
a donestic system To answer your question, a |large
percentage of it would be donestic, potable water use.

MR. FRINK: What area is that going to be served to?

O the additional 4,000 acre-feet how nuch of that and where
will the donmestic use occur?

MR. W NCHESTER: The plans are for the usage to be
between the foothills and the flatlands where we have rice
producti on. Does that answer your question?

MR FRINK WIIl it be donestic use in that area that
you have rice production?

MR. W NCHESTER: Yes, there is a planned comunity in
that area.

MR FRINK: WII that replace sone area that is

CAPI TOL REPORTERS (916) 923-5447 1820



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

currently being irrigated for rice production?

MR. W NCHESTER: No. To nmy know edge there is no
irrigated agricultural in that area today, or has been

MR. FRINK: Do you know of fhand t he approxi mate nunber
of people that you expect to serve in that area?

MR, WNCHESTER | should, but |I can't recall the exact
nunber, but it was laid out in the plan

MR. FRINK: That is all the questions | have.

MR. MONA:  Morning, M. Wnchester. | am Ernie Mna

On Paragraph 4 of your testinobny you state that your
district currently serves approxi nately 50,000 acres of
land, with rice representing the |largest crop grown in the
district. Could you please state how nany acres of rice are
served within the district currently of that 50,0007

MR. W NCHESTER:  Probably 4,500 acres total

MR. MONA: When is the irrigation season for those
acres, generally speaking?

MR. W NCHESTER: This year we will start probably on
the 12th of April, and we will run through to about Labor
Day.

MR. MONA: Does the district provide -- divert water
out of the Yuba River for waterfow enhancenent purposes?

MR. W NCHESTER: Yes. W have several |arge projects
in our service area

MR. MONA: That would include all the total acreage of
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rice currently served? Those are the areas you are going to
flood for ducks?

MR. W NCHESTER: There are special areas for habitat
alone within the rice field areas and al so receive water

MR. MONA: Those diversions for duck flooding that
begi ns when, usually?

MR. W NCHESTER As a rice harvest proceeds, generally
the water follows behind the colunbines, so let's talk about
maybe the 20th of Septenber to the 1st of October.

MR. MONA:  You also testified that a technica
conmittee approved the construction of your fish screen
Could you identify who were the menbers of that comittee?

MR, W NCHESTER  Bureau of Reclamation, National Marine
Fi sheries, Departnent of Fish and Gane. | hope | haven't
| et anybody out. They were very hel pful, and we enjoyed
wor ki ng with them

MR. MONA: Thank you very nuch.

That is all | have.

H O BROMW. M. Bezerra, do you have any redirect?

MR. BEZERRA: | just have one question

---000---
REDI RECT EXAM NATI ON OF BROWNS VALLEY | RRI GATI ON DI STRI CT
BY MR BEZERRA
MR. BEZERRA: M. Wnchester, in answering a question

fromM. Cook you stated that you had diverted approxi mately
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47 cfs under your pre-1914 right. 1s it your understanding
that your actual pre-1914 right is 47.2 cfs; is that the
maxi munf?

MR, W NCHESTER: That is correct.

MR. BEZERRA: Thank you, M. W nchester.

H O BROMWN. Recross, anyone?

H O BROMN: M. Baiocchi.

---000---
RECROSS- EXAM NATI ON CF BROWNS VALLEY | RRI GATI ON DI STRI CT
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR. BAI OCCHI

MR. BAIOCCHI: M. Wnchester, you just testified that
the maxi mum pre-14 water right is 47.2 second-feet?

MR. W NCHESTER:  Yes.

MR BAIOCCHI : What is the season of diversion?

MR. W NCHESTER: April through Cctober, | believe.

MR. BAIOCCHI: \What you are saying is you don't have a
pre-14 water right other than outside that period?

MR, W NCHESTER: | believe we do.

MR. BAIOCCHI: Let's start all over again. Your pre-14
water right is 47.2 second-feet; is that correct.

MR W NCHESTER  That's correct.

MR, BAI OCCHI: Season of diversion is when?

MR. BEZERRA: | believe he just answered that

guesti on.
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H O BROAN: Answer it again. | amnot clear on what
the answer is.

MR. WNCHESTER: | believe it is a year-round water
right.

MR. BAIOCCHI: You previously testified that it was
fromApril the 12th, | believe, to Labor Day. Now you are
contradicting that statement.

MR. BEZERRA: | would like to object. That msstates
his testinmony. He stated that at sone point in time that is
what their diversion season was. | don't believe that is
their water right.

MR. BAIOCCCHI: M. Brown.

H O BROW. Wuld you like to clarify it? Ask the
guestion to clarify.

MR. BEZERRA: | would like to clarify the question,
M. Brown. | just wanted himto accurately state what the
testi nony was.

H O BROMN: Ask the question again, M. Baiocchi.

MR BAIOCCHI: | ama little bit lost. Wat question?
Pertaining to what?

MR. BEZERRA: | believe you just stated that the
di versi on season was April 2nd to Septenber 20th. And |
don't think that that is what M. Wnchester's testinony
was.

H O BROMWN: W can have the reporter read it back, but
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| believe it was the water right. You did nake a question
on water right, | renenber.

MR. BAIOCCHI: M concern is the season of diversion
based on their claimto pre-1914 water rights.

H O BROM: It night be quicker to ask that question
Are you tal king about water right or the season or
di version?

MR, BAICCCHI: M. Brown, | have asked himtwi ce. He
has contradicted a second tine. He said the right was
year-round. Prior to that, his statenent was that it was
not. That is why --

HO BROM: | think --

MR, BAIOCCHI: That is in the Draft Decision. | was
trying to get to that point, trying to find out just season
of diversion and how much water they are diverting during
certain nonths.

H O BROMN: Good question, M. Baiocchi. Let's give
hima third chance and let's see if he can get this on one
on target.

MR. BAIOCCHI: M. Wnchester, the district's pre-14
clained rights is 47.2 second-feet; is that true?

MR. W NCHESTER: The pre-1914, correct.

MR. BAI OCCHI: Thank you.

M. Wnchester, what is the season of diversion based

on your pre-14 water rights?
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MR, LILLY: | amgoing to object. | might be able to
hel p this. Season of diversion is anbiguous. M. Baiocch
ei ther neans authorized season of diversion or the actua
season of diversion that the district has exercised.
think if you can clarify which one of those two he's tal king
about, he can get through thema lot quicker and with an
accurate record.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: | deal with water rights and a pre-14
water right, there has to be a season of diversion. It's
clear you can | ook at the various docunents that the State
Board has prepared. The season of diversion has to be
identified.

H O BROMN: | understand the question. Answer if you
know it.

MR. WNCHESTER: This is a year-round water right. It
is the ol dest water right on the Yuba River. To clarify one
other statenment, | was asked what the season for rice
di versions were, and | nmentioned the April through Cctober
1st or Septenber 20th tinme. We do divert water many nont hs
during the year as needed. | hope that clarifies that.

MR. BAIOCCHI: To clarify it, you are -- the district
is using its pre-1914 water rights year-round?

MR. W NCHESTER: W are using the river diversion as

needed on a year-round basis, correct.
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MR. BAIOCCHI: The capacity of the canal is 65
second-feet?

MR. W NCHESTER: The capacity of the pipeline canal is
65 second-feet, possibly a little nore, but doubtful

MR. BAIOCCHI: Your pre-14 water rights is 42.7
second-f eet.

MR. W NCHESTER |Is that a question?

MR. BAI OCCHI: Thank you.

H O BROMN: Redirect, anyone el se?

M. Bezerra, do you have some exhibits you'd like to
submit ?

MR BEZERRA: | would like to nmove exhibits S-BVID-1
through S-BVID-15 into the record

H O BROMW: Are there any objections to the offering
of those exhibits?

Seei ng none, they are so accepted.

MR. BEZERRA: Thank you very nuch, M. Brown.

Thank you very nuch, Board staff.

H O BROWN. Thank you, M. Bezerra

M. Wnchester, thank you for being here.

M. Mrris, do you have direct?

Your witnesses?

MR MORRIS: Yes. Good norning, M. Brown.

| would Iike to nake a brief opening statenent, and

then you are correct. W need to swear a couple of ny
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witnesses. |If you'd rather do it now or after ny opening
st at enent .

H O BROM: Proceed.

MR. MORRIS: Thank you

I am here representing Western Aggregate Conmpany and
West ern Water Conpany. Both are owners of real property in
the area known as the Yuba Goldfields. Both also are water
right holders of Yuba River water within the Gol dfi el ds.

In previous hearings there was one exhibit submtted,
and that was YG Devel opnment Conpany Exhibit YG Exhibit 1
| want to state and clarify for the record Western Water
Conpany and Western Aggregates are successors in interest to
the YG Devel opnent pre-1914 riparian water rights that we
tal ked about in earlier hearings.

Qur mai n purpose presenting the testinony today is to
correct what we believe are inaccuracies that are in the
Draft Decision and in the findings presented by Board
staff. |In particular, we wish to address dicta that is
potentially harnful to our water rights. W want to correct
some statenments about the consunptive use of water, and we
woul d Iike to provide the Board sone additional information
regardi ng underfl ow of groundwater, delineations on the
Gol df i el ds.

We are only going to present three witnesses today. So

hopefully we can do that rather quickly. The first one is
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M. Joe Scal manini who will discuss the underflow of
groundwat er and to some extent the consunptive use issue.
Second, we have M. M chael George, Western Water Conpany,
and he'll discuss consunptive use, Western Water's narketing
attenpts to put their water to beneficial use. And then we
are going to have M. Ranmon Garcia. He's got sone

addi tional information on additional calculations on where
addi ti onal storage can be created through the Gol dfi el ds

dr edgi ng process.

W are going to subnit the bulk of our |egal argument
during the witten closing statenment process, and with that
we would like to begin with M. Scal manini .

H O BROMWN. They need to take the oath?

MR MORRIS: | believe M. Garcia has been sworn.

MR GARCI A: Yes, | have.

(Cath adm nistered by H O Brown.)
---00- - -
DI RECT- EXAM NATI ON OF
WESTERN WATER COVPANY & WESTERN AGGREGATES, | NC.
BY MR MORRI S

MR. MORRI'S: Good norning, M. Scal manini.

MR. SCALMANI NI :  Mor ni ng.

MR MORRIS: Could you please state your nane for the
record.

MR. SCALMANI NI : Joseph C. Scal manini .
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MR MORRIS: Could you tell the Board what your
occupation is.

MR. SCALMANINI: | ama civil and nechani cal engineer.

MR MORRIS: Do you have before you what is known as
S-WAD/ WA Exhi bit 1?

MR SCALMANINI: | do.

MR MORRIS: Whuld you please state for the record what
that exhibit is?

MR. SCALMANI NI :  Copy of ny resune.

MR. MORRI'S: Have you reviewed that recently?

MR SCALMANINI: | have.

MR MORRIS: It is accurate?

MR. SCALMANI NI :  Yes.

MR MORRIS: Could you please -- or do you have Exhi bit
S- WAL/ WA- 2 before you?

MR SCALMANINI: | do.

MR MORRIS: Can you state for the record what that
exhibit is?

MR. SCALMANINI: That is some witten testinony,
i ncluding four figures, which | have prepared.

MR MORRIS: It is accurate, and do you wi sh to nake
any corrections to those?

MR, SCALMANINI:  No. Yes, it is accurate. No, | don't
wi sh to nake any corrections.

MR MORRI'S: Thank you.
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Coul d you pl ease sumuari ze for the Board your witten
testi mony.

MR SCALMANINI: | will try to quickly.

| was asked by Western Water to investigate two
guestions. One was the occurrence of groundwater beneath
and in the vicinity of the Yuba CGoldfields and, secondly, to
| ook at the question of consunptive use of water during and
since surface mning in the area for precious netals.

Most of what is in ny testinony addresses the first of
those two subjects and a small piece on the second.

Regarding the first, | |ooked at a nunber of geol ogic
and hydrol ogi c pieces of information to address the physica
occurrence of groundwater in the area | just nmentioned.
can wal k through the figures, which sort of tell the story
pretty quickly. But in sinple summary, sort of before going
through all that, it appears that shall ow groundwater in the
vicinity of the Goldfields nay occur as the underflow of the
river, but deeper groundwater is both separated from shal |l ow
groundwater, flowing in a different direction and not
connected to the river. So | didn't conclude that that was
the underflow of the river.

To wal k through that real quickly, the first -- this is
a geol ogic cross-section, basically, parallel to the Yuba
Ri ver on south side that was prepared by Bookman- Ednonst on

Engi neering as part of groundwater resources and
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i nvestigation for the Yuba County Water Agency in 1992.

MR MORRIS: M. Scal manini, excuse ne. Just so the
record is clear, this is Figure 1 taken directly out of your
testi mony?

MR. SCALMANINI: Correct.

And for purposes of this discussion | would just |ike
to highlight that there is an upper rather, | will call it,
extensive formation that is shaded on that figure and
| abel ed recent alluviums to the far left.

And then there are several sections of blank area but
notably nore or | ess continuous white area i nmedi ately
beneath that; that the base of that is probably in the
general vicinity of 80 to 125 feet bel ow the ground surface.
And then there are fine grained materials which are the
bl ank or whitish areas and then sone di scontinuous | enses of
sands and gravels, which are shaded, at depths bel ow t hat
that extend down to well in excess of a couple hundred
feet.

Such as we have will talk in detail about groundwater
levels and flow directions, differentiate between that
recent alluviumthat is the shallow materials down to 80 to
125 feet below the ground surface and the ol der alluvial and
other materials that are at greater depth than 125 feet.

One nore thing about that is that we will talk in

detail, if | can stand up here and point to it because
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forgot to grab a pointer, we will talk in detail about the
Yuba CGol dfields area which is basically right or eastern
hal f of that cross-sectional area and not about any of the
groundwat er farther to the west, other than just the fact
that water does flow fromeast to west as we will tal k about
over the next few m nutes.

The second illustration is the second figure out of ny
testimony, which basically is a plan view of the area that |
just described, the eastern half of that geol ogic
cross-section. The location of that cross-section is
illustrated in about the middle of this where you can see an
arrow poi nting east and west and | abel ed Cross-Section Line,
Figure 1. The Yuba Coldfields are the area that is rather
call ed busily mapped area, the upper half of this figure.
And we will tal k about groundwater |evels and fl ow
directions as devel oped fromthe network of wells that are
illustrated on the lower half of this, basically between
that cross-section |line and the Yuba Canal down to the
vicinity of the Marysville Snmartville Road.

As you can see on this illustration, there are severa
wells that do exist. Sone have existed for severa
decades. Water levels conveniently have been neasured in a
nunber of those for some tinme. Specifically, on this figure
there are long-term groundwater |evel neasurenents avail able

for wells as | abeled on their 15 north/5 east which are the

CAPI TOL REPORTERS (916) 923-5447 1833



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

townshi p and range nunbers and then Well 6R1, Well 7K1 and
Well 13A1, which are located, if | can point just to get
everybody oriented, here, here and here.

I can cone back to this later, but I will separately
tal k about the fact that one of those is obviously
conpleted in a shallow part of the fornmation or the upper
aquifer I was just talking about. The other two are fairly
obvi ously conpleted in a deeper aquifer, and there are
not abl e di fferences in groundwater el evations anongst those
wel I's, shallow being quite different from deep. For
i ntroductory reference, as part of sone gravel mning
permitting operations about ten years ago, sonme dedi cated
nonitoring wells were installed at locations A, B and C, as
illustrated. Kind of a triangular format in the sane
general area

Those have been continuously neeting nonthly neasured
for groundwater |evel since that tine, and that water |evel
information is used in this analysis in devel oping the
conclusions that | introduced a couple mnutes ago.

Figure 3 frommny testinony is a hydrograph of
groundwat er | evels as neasured semi annually. | amnot sure
nmeasured by the Department of Water Resources. The records
are certainly maintained by them And as you can see, with
an exception of a couple data points in the early 1990s,

there has been a relatively constant groundwater el evation
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inthis well fromthe md 1960s through present, typically
in the range of -- groundwater elevation relative to nmean
sea |l evel of 80 to 90 feet.

This is the Wll 6R1, which is the northern nost or the
one closest to the Yuba River of the three | illustrated
just a noment ago. Wen one | ooks at the other two wells
that have long-termrecord, this is Figure 4 fromny
testinmony, you can see that in the early 1960s to the 1970s
to the early 1980s, that groundwater el evations were on the
order of 30 to 40 feet above sea | evel or several tens of
feet lower in those two wells, which are fairly close to the
well | just had up here than in that particular well.

Then beginning with the delivery of surface water from
the South Yuba Canal which was illustrated on the | ast
figure to first the Brophy Water District and subsequently
the South Yuba Water District which, | think, was in the md
1980s. Then groundwater |evels notably recovered and as you
can see to the right side of both of those hydrographs in
t hose deeper wells that water | evels recovered in the
vicinity of 60 to 70 feet mean sea level. Still |ower than
the shallow well that is just to the north.

Wll, in looking at all that information it appeared
that if you took it all by itself that it would be a
gradient for flow that woul d be perpendicular to the river

that it would be very steep and the groundwater would be in
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groundwat er terns al nbost plunging fromthe river into the
deeper aquifer materials to the south of the river. That
doesn't nmake a | ot of fundanmental hydrol ogi cal sense. So,
using the shallow wells that | have nentioned a few ninutes
ago that were purposely installed about ten years ago as
part of sone planning for surface nining for aggregate, for
sand and gravel, not as part of precious-netal mning, we
took the water surface elevations in those wells and
recogni zed that they are, for all practical purposes, they
are identical to or very consistent with the shall ow water
levels that are illustrated in Figure 3 that | had a mnute
ago.

Since the wells are located in a triangular
configuration, it is possible to extract a groundwater flow
of direction and gradient. And it is quite obvious from
| ooki ng at that consistently fromnonth to nonth to nonth
over the last alnost ten years that there has been a
westerly flowin the shallow aquifer naterials, that it is,
as | just said, unchanges fromnonth to nonth. The gradient
is about 12 feet per nmile or in nunerical terms 0.002, and
the groundwat er surface elevation is very close to that in
t he Yuba River.

It woul d appear that the shallow groundwater is flow ng
in both the sane direction as the river and is likely a

hydraul i c connection with the river. The deeper groundwater
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on the other hand, you could take a network of triangularly
| ocat ed deeper wells, and do the same type of analysis, you
find a groundwater flow direction that is nuch nore
sout hwesterly away fromthe river, diverted away fromthe
parallel direction of flowin the shallow aquifer materials,
that the gradient is notably flatter or al nobst exactly half
that in the shallower materials, about seven feet per nile
in this case or about 0.001 in nunbers. Well, so those
poi nt s.

Based on those pieces of information -- | know, and at
a notably greater depth, that the groundwater in the | ower
aquifer is at a notable greater depth, separated by anywhere
from10 to, say, 40 feet of hydraulic head difference and
woul d appear to be physically disconnected fromthe river
Based on those pieces of information, | concl ude that
shal | ow groundwater, down to a depth of about 100 to 125
feet, at least in the area of the Goldfields, that is on the
south side of the river up to about one and a half to two
mles fromthe river, which was the area illustrated on that
figure, appears to be flowing in both the same direction and
in likely hydraulic connection with the Yuba River. |t my
be the underflow of the river. But to fully conclude that
woul d take a nuch wi der spatial investigation than
under t ook.

In contrast, the groundwater in the deeper aquifer
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materials below a depth of 125 felt, again in the sane
geographi c area, occurs at a | ower groundwater elevation
flows in the different direction and flows under a different
hydraulic gradi ent than the shall ow groundwater that | just
descri bed. And based on that, would not appear to be the
underfl ow of the Yuba River since it is disconnected,

flowing in a different direction under a different hydraulic

gr adi ent .
Finally, on the subject of consunptive use, | was asked
a question that there were -- | was first told and | ater

read for nyself, that there was a m nor conment in a draft
decision that said that water used for the surface mning by
dredgi ng operations in that area was not consunptive.
Recogni ze that there was no export of material other than
precious nmetals thenselves fromthe site. For exanple, in
typi cal surface and gravel nining operations there would be
export of material which would have npisture content and
wat er would go with the product, sone water would go with
the product, and that could be considered a consunptive use
al ong with whatever el se took place in the mning
operation.

In the case of the dredgi ng operations, there was no
export of materials. There was no off-site transport of
wat er that coul d be considered consunptive.

On the other hand, the mning operation itself and the,
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if you want to call it that, the reclamation of the |and or
the | eavi ng behind of what is there today, which is a |ot of
open water surface, the mning itself created open
excavations to groundwater whi ch exposed t he groundwater and
the reclamation | eft behind those open excavations into
groundwat er, which appear to be | akes or ponds at this

tinme.

We didn't make any attenpt to quantify the surface area
that is open to the atnosphere, but others have told ne it
is in the range of a thousand to 2,500 acres. Regardless of
the area, which is not the point here, an open water surface
in that area could be expected to evaporate on the order of
four to five acre feet per acre per year. So based on that,
the historical dredgi ng which opened up those excavations
and exposed groundwater and the ongoing recl amati on of those
| ands | eavi ng behi nd of ponds, did create and continues to
have a consunptive use of water that probably ambunts to
several thousand acre-feet per year based on just
evaporation fromthe open water surface.

That is a summary of mny testinmony.

MR. MORRI'S: Thank you, M. Scal manini.

Coul d you pl ease place on the overhead your Figure 2,
just to clarify one point.

MR SCALMANINI: Sure.

MR MORRIS: | believe you testified that the fl ow
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direction for the shallow groundwater in deeper groundwater
were different directions. | realize that the river isn't
on there, but just for clarity -- | guess it is on there --
could you try to point out which directions both of those

are flow ng?

MR. SCALMANI NI :  Sure.

| probably should have put it on there. The prevailing
gradient in the shallow aquifer is pretty close to this
line, this cross-section line. It might be just slightly to
the -- alittle nore to the southwestern, generally parallel
to the river. The river being partially up the top left
hal f of this figure.

And conversely, the deep groundwater to which |
referred woul d be deflected fromthat | would say 40 to 45
degrees to the southwest. And so it is flow ng diagonally
down to the |lower |eft-hand corner of that Illustration.

MR MORRI'S: Thank you.

That is all the questions | have direct for M.
Scalmanini. | prefer to have the panel crossed or the
Wi t nesses crossed as a panel.

H O BROMN: As panel. Ckay.

Why don't we take our norning break now. Be back here
in 12 m nutes.

(Break taken.)

H O BROW: Back to order.

CAPI TOL REPORTERS (916) 923-5447 1840



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceed, M. Morris.

MR MORRIS: M. Brown, | don't knowif this is
appropriate. | did neglect to ask M. Scal nanini a
question. If it is possible to do at this tine?

H O BROWN:. Go ahead.

MR MRRIS: M. Scalnmanini, | have a docunent in front

of nme entitled the State Water Resources Control Board
Di vision of Water Rights Staff Analysis of Hearing Record,

Fi shery Resource and Water Rights |Issues on the Lower Yuba

River. It is dated July 1994. | see that you have that in

front of you?

MR, SCALMANI NI Yes.

MR MORRIS: On Page 29 of that docunent, the |ast
paragraph on that page -- | hate to do this -- but if you
woul dn't mind reading that paragraph into the record,
woul d appreciate that.

MR. SCALMANI NI : There are extensive dredger

tailings in the vicinity of Daguerre Point Dam
These dredger tailings are comonly referred to
as the Yuba Goldfields. In the mning process
the fine grained sedi ment was | ost which
resulted in nore porous and uni form deposits.
The renoval of nmaterial occurred to depths of
125 feet. The aerial and vertical extent of

the m ning operation confines the flow of
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groundwat er through the Yuba Col dfi el ds and
al so defines the "underflow' or the "bed and
banks" of the Yuba River in this area.

(Readi ng.)

MR. MORRI'S: Thank you, M. Scal manini.

Coul d you pl ease coment on the accuracy of that
statement for the Board, in your opinion?

MR. SCALMANINI: Well, ny reaction would be that it
probably would be a little too global to be sorted by the
data that | just went through, for exanple. That, as |
think I said, that in the shall ow groundwater down to a
depth of -- a range of 80 to 125 feet there is a gradient
that is parallel to the river. The groundwater el evations
are consistent with the elevation of the river, and that
groundwater at least in the area where | investigated it, in
the imediate vicinity of the Goldfields, appears to or
let's just say may be the underflow of the river.

There is nothing in that location that would classify
in my conclusion that anything at the base of that forns
t he, quote, bed and banks of the Yuba River. As | also
said, and the reason | said a mnute ago, it is too global a
statement is that there is definitely groundwater at a
greater depth that flows in a different direction and has a
di fferent groundwater surface el evation that appears to be

di sconnected fromthe river. So | think that that
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groundwat er wouldn't fit this description on Page 29 at
all.

MR MORRIS: Mre when you say greater depth, is it
possi ble -- | know you haven't done any extensive study,
could you be a little nore specific on that?

MR, SCALMANINI: | think |I have a nunber witten down.
Hang on one second.

The mapping that | have seen in the well |ogs | have
| ooked at were the deeper aquifer materials, would generally
fit the depth range of between 140 and 230 feet bel ow the
ground surface.

MR. MORRI'S: Thank you, M. Scal manini.

Qur next witness is M. Ceorge.

M. George, you were just sworn; is that correct?

MR. GEORGE: Correct.

MR MORRIS: Wuld you please state your full name for
t he record.

MR. GEORGE: M chael Patrick George.

MR MORRIS: What is your occupation?

MR. CGEORGE: | amthe Chairman, President and Chief
Executive Oficer of Wstern Water Conpany.

MR MORRIS: Do you have before you a copy of
S- WAL/ WA- 57

MR, GEORCE: | do.

MR MORRIS: Could you please state for the record what
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that is.

MR CGEORGE: It's a copy of my witten testinmony.

MR MORRIS: Do you have any changes or corrections to
make to that testinony?

MR. CGEORGE: | don't have any changes to make.

MR. MORRIS: Thank you

Coul d you pl ease sumari ze for the record and for the
Board that testinobny at this tine.

MR GEORGE: Certainly.

| amthe conpany's Chief Executive O ficer and have
been in my current position for approxinately two years.
And in that role | need to becone famliar with history of
the conpany and particularly as sone of that history inpacts
on the conpany's water rights along the Lower Yuba River

Qur predecessor compani es, generally known as the Yuba
Consol i dat ed Gol dfi el ds Conpany, began appropriating water
from Yuba R ver above Marysville around the turn of the | ast
century. The appropriation claimwas perfected by 1910, and
those water rights were viewed and confirned in the course
of litigation between our predecessor conpany and a
nei ghboring irrigation district in 1929.

Over the years these water rights were put to a variety
of beneficial and consunptive uses: agricultural,
manuf acturing, et cetera, but also the extensive dredge

m ni ng operation that M. Scal manini has already referred
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to.

The purpose of that dredge nining operation was
primarily to recover gold deposits in the area around the
river and in the Goldfields. The dredgi ng operation used a
huge vol ume of water to work those deposits. And although
t he amount of water actually consumed in the dredgi ng
operation is difficult to quantify, it is significant.

The dredgi ng operation that took place on the
ol dfi el ds for nany, nmany years, alnobst a century now, have
created very significant increased storage capacity in the
di sturbed gravel conpared to that area in its pristine
state. Over time as the gold nining operation becane
econom cally marginal, based in part on governnent control
of gold prices versus the increasing cost of dredging
operations, the predecessor conpani es began to diversify
their operations and to identify or to return to a series of
alternative resource strategies. And over the years various
affiliated or |icensed conpani es nade use of the water
rights to support agriculture, aqua culture, silica mning,
aggregate mning, donestic and wild animal husbandry as wel
as the dredge mining operation. There is still a single
gol d dredge that operates on the Gol dfields and a second
dredge that is nothballed. That is done froma
significantly greater number of dredgers that worked the

area at its height.
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As a result of the decline in the value of gold
recovery and the linmtations on the amount that could be
recovered fromgold sales as well as the debilitating cost
of litigation, our predecessor conpani es went through a
series of difficulties, including bankruptcies and
reorgani zati ons over the years. However, as early as the
1960s, our predecessor conpanies explored a variety of
alternative beneficial uses for its valuable senior water
rights. Sone of those involved potential export, but these
were generally blocked by junior appropriators on the
Sacranmento River system and, of course, by the cost of
managi ng the conpl ex regul atory process involved in such an
attenpt.

Many times throughout that period the conpany ran
directly into the material conflict of interest that exists
wi thin Departnent of Water Resources between its role as a
juni or appropriator and exporter of water and its role as
regul ator and nmanager of the conveyance systens. 1In the
1970s when the price of gold was deregul ated, dredgi ng
operations picked up substantially, and the attenpts to
transfer water continued, | would say, fitfully over the
foll owi ng years.

By the early 1990s predecessor conpanies decided to
sell the gold mning operation. And in order to preserve

and protect the value of the water rights, those rights were
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placed within a single corporate vehicle and were spun off
to the sharehol ders of the predecessor companies. That
conpany ultinately took the nane Western Water Conpany. An
our single purpose today with respect to our senior water
rights on the Lower Yuba River is to put themto beneficial
use for the benefit of our sharehol ders.

In 1991 we signed a long-termoperating agreenent with
the Yuba County Water Agency and Western Aggregates which
is, | should point out, an unaffiliated conpany, to devel op
and market water fromthe Goldfields water rights for
transfer, sale or other beneficial use. Regulatory
constraints and the actions of the junior appropriators,
exporters have made such transfers inpossible or unecononic
to date.

Over the years, the state and al so the federal
government, for that matter, have articul ated consi stent
public policy favoring willing seller/willing buyer water
transfers subject only to the appropriate protection of
environnent and other |egal water users. And we have
consci entiously attenpted over that period of time to avai
oursel ves of the benefits of those laws to carry out
appropriate water transfers in furtherance of this public
policy and to benefit our sharehol ders.

However, our attenpts to transfer and thereby put to

alternative beneficial use water derived from seni or water
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rights have been pretty continuously thwarted through the
concl usive and anticonpetitive activities of entrenched
governmental exporters and whol esal ers by the cost
conplexity and instability of the transfer regulatory
process itself, by unfair discrimnatory pricing related to
conveyance capacity, by changing statutes and shifting
regul atory interpretations of those statutes and by
intermttent attenpts to subject those water rights to
further regulation and to create other burdens and barriers
to such transfers.

As a result, we have been forced into a series of very
costly contentious and uncertain attenpts to clarify those
water rights and the ability to transfer it.

Unsupported dicta in the State Water Resources Control
Board staff report and in the Draft Decision in the instant
case require us to defend our water rights against this
appropriation without conpensation. And | would cite three
speci fic exanpl es: unsubstantiated conclusions relating to
the i nmproper characterization of the dredge mining operation
as nonconsunptive; the incorrect assertion that the
Col df i el ds not overlie groundwater, based on the superficial
anal ysis of the river's underflow in the area; and
unsupported dicta related to the potential abandonnment of
our water rights, which are outside of the jurisdiction of

the State Board.
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That concludes nmy sunmary of ny testinony.

MR. MORRI'S: Thank you, M. Ceorge.

Qur final witness today is M. Ranbn Garcia. And M.
Garcia is from Spain and, because of that, he has prepared,
and if anybody would like it, he has prepared -- not only
does he have his testinony, but he has a summary of his
witten testinony. He has prepared it primarily for the --

to help follow around and he may be a little difficult to

understand. | amgoing to place that here. | am not
particularly offering this as -- | amnot offering this as
an exhibit. |If anybody is going to object to us handi ng

this out as a courtesy, we will just hang on to it.

H O BROAN. Any objections?

MR. MORRI'S: Anybody |ike a copy, here it is.

MR MORRIS: Wile they are handing that out, | will do
the prelininaries.

M. Garcia, for the record could you please state your
nane.

MR, GARCI A: Ranpbn Garcia Navarro.

MR MORRIS: And what is your occupation, M. Garcia?

MR. GARCIA: | aman industrial engineer and project
manager for Western Water Conpany.

MR MORRIS: And do you have a copy of S-WAC/WA-3 in
front of you?

MR GARC A: | should. Yes, | do.
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MR MORRIS: Could you please state for the record what
t hat docunent is?

MR. GARCIA: Yes. This is ny resune.

MR MORRIS: |Is it accurate?

MR. GARCIA: Yes, it is.

MR MORRIS: Do you have a copy of S-WANTWA-4 in front
of you at the present tinme?

MR, GARCIA: Yes, | do.

MR MORRIS: Wuld you state for the record what that
exhibit is?

MR GARCIA: This is the witten testinony that |
presented for this hearing.

MR MORRIS: |Is that accurate?

MR GARCI A:  Yes.

MR MORRIS: Do you wish to make any changes at this

MR. GARCI A: No.

MR MORRIS: Wuld you please sunmarize for the Board
and staff your testinony.

MR. GARCIA: Yes. In the report that | have subnmitted
to the State Water Resources Control Board for this hearing
about the Lower Yuba River it is concluded that around
300, 000 acre-feet of additional storage capacity has been
created in the Yuba Goldfields as a result of the gold

m ni ng operation started at the begi nning of the century.
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The Yuba CGoldfields is the first 10,000 acres of
riparian land located ten niles northeast of Marysville.
During the first half of the century as much as 21 dredges
dredged these fields |ooking for gold. After 1960, the
dredgi ng industry in the Yuba River became |ess profitable
and the dredgi ng operations decreased. Today there is one
dredge still working in the Gol dfi el ds. Because
of these dredge operations, the storage in the Gol dfields
increased in two different ways.

This is just a slide about the Yuba Col dfi el ds.

First of all, several ponds were made by the dredge
whi ch created them by di gging and redepositing the materi al
inlarge tailing piles. The dredge is |ike a boat floating
in their self-nmade ponds. These ponds can be seen nowadays
in the CGoldfields.

For the purpose of this calculation, which are on the
conservative side, the total surface area of the ponds has
been estimated to be al nbst 900 acres, and the average
dredgi ng depth has been estinated as 117 feet.

H O BROMN: You might slow down just a little bit.
Esther is good, but she may not be quite that good.

MR. GARCI A: Sure.

Secondl y, and agai n because of the dredgi ng operation
the porosity of the soil increased dramatically due to two

different principles. To illustrate this it is inportant to
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under stand how t he dredge works.

The buckets dig in the land taking the conpacted
material mx of gravel, clays and sand, and through the
bucket-line belt it is deposited into the dredge where the
materials are perfectly sorted by size. The |argest gravel
is dunped away to the rear part of the dredge by hydraulic
force, while the finest sand is deposited just below the
dredge. The two effects on the porosity are, therefore, A
creation of new scenario where the previous well conpacted
and m xed sedinentary materials are now well sorted, and, B
the way the dredge deposited those naterials is |ike
fol | ows:

The | arge coarse gravel is deposited in the upper part
while the fine sand is deposited in the | ower part.

Bot h concepts made the soil porosity increase. This
statenent is not only supported by hydraulic reference, but
al so by the State Water Resources Control Board staff neno
done by M. Mark Stretars and dated February 7, 1990, where
it is stated that "as a result of the dredging, this
material is many times nore porous that in its natura
state."

In order to estimate the additional storage capacity
created in the Goldfields by the nmining operation, | devel op
a nodel based on the total pond surface, the angle of repose

of the alluviumgravel, the total depth of the dredgi ng and
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the difference in porosity. The assignation of values for
the nodel is reasonably well supported, except perhaps the
enpiric value of the angle of repose. However, even if they
value is varied throughout the whole range, the resulting
variance in storage is less than 1 percent and in any case
results in a storage value |larger than 300,000 acre-feet.

In conclusion, | will say that because of the gold
m ni ng operation the water storage created in the Yuba
Col df i el ds changed dramatically just as it can be seen now,
and the increased water storage capacity is approximately
300, 000 acre-feet.

I would like to thank Yuba County Water Agency and Yuba
County Board of Supervisors for hosting the Goldfields visit
which allowed all of us to realize the unique environnment we
are tal king about, and I would also thank this Board for the
opportunity to speak.

MR MORRI'S: Thank you, M. Garcia.

We are now ready for cross-examination as a panel.

H O BROM: M. Cee.

MR CGEE: M. Brown, | have no questions for this panel
of w tnesses.

H O BROMWN: Thank you, M. Cee.

M. Bai occhi .

---000---

11
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CROSS- EXAM NATI ON OF
WESTERN WATER COVPANY & WESTERN AGGREGATES, | NC
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH

MR. BAIOCCHI: Good norning. M name is Bob Baiocchi
I am a consultant and agent for California Sportfishing
Protection Alliance. | have several questions for your
Wi t nesses.

I am concerned about pre-1914 water rights. Wat is
t he amount of water that you are claimng under pre-1914
water rights in cubic feet per second?

MR MORRIS: Are you asking somebody in specific or th
panel ?

MR. BAIOCCHI: The panel

MR CGEORGE: Well, water right that was originally
claimed was clainmed in miner's inches, and | believe it is
inthe record, and | think it is -- | can't recall exactly
t he nunber.

MR. BAIOCCHI: Are you saying it is in the record?
Wul d t hat nunber be 20. 67

MR. GEORGE: That is approximately right. | was going
to say sonething over 20 second-feet.

MR. BAI OCCHI: Thank you.

VWhat is the season of use based on your pre-14 water

rights?
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MR CGEORGE: It is a year-round water use.

MR. BAIOCCHI: And the purpose of use?

MR CGEORGE: A variety of purposes stated including --
MR. BAIOCCHI: In your testinmony you have nunber of

stated purposes of use?

MR CEORCGE: Yes.

MR. BAIOCCHI: Now, on the basis of every purpose of
use as so stated in your testinmony, where are the places of
use? We can go to your testinony.

MR MORRIS: | don't understand the question

MR. BAIOCCHI: \Where is the water put to beneficial
use? The terninology the State Board uses is places of
use.

MR CGEORGE: Right. It has been put to use primarily
on the CGol dfi el ds.

MR. BAIOCCHI: For all the various uses as so stated by
you in your testinmony?

MR, GEORCE: That is correct.

MR. BAIOCCHI: For exanple, you have donestic uses?

MR. CGEORGE: That's right. There were also -- you
know, gravel has been exported fromthe CGoldfields for sone
time and obviously that exports some water with it, noisture
content, if you will.

MR, BAICCCHI: You have filed statenents of diversion

and use; is that correct?
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MR. CGEORGE: The predecessor filed an appropriation
claim |s that what you nean?

MR. BAIOCCHI: It is aterminology for a filing with
the State Water Resources Control Board. They are called
statenent of diversion and use.

MR. GEORGE: The conpany has filed intermttently such
statements. Basically, these are pre-1914 rights not
subject to the State Board's jurisdiction

MR. BAIOCCHI: Are you aware of the fact that the
donestic use of water is consunptive use? Are you aware of
t hat ?

MR CGEORGE: | amaware of that.

MR. BAIOCCHI: Are you aware that domestic uses -- you
cl ai med donmestic uses. That that is a consunptive use?

MR. SCALMANINI: Donestic use isn't necessarily a
consunptive use. Beneficial, not necessarily consunptive.

MR. BAIOCCHI: | disagree, but I won't argue.

Lets nove on.

M. GCeorge, do you have a -- does your conpany have a
water quality permit known as an NPDES from the Regi onal
Water Quality Control Board for operating its dredge?

MR CGEORGE: | amnot aware of it. Qur conpany does
not operate the dredge. As | testified, the gold mning
operation was spun off to a separate conpany. It is

operated by a different conpany.

CAPI TOL REPORTERS (916) 923-5447

1856



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BAIOCCHI: What is the nane of that conpany,

pl ease?
MR CGEORGE: | believe it is -- the current operator i
Cal Sierra.

MR. BAIOCCHI: What party would be responsible for any
effects to water quality and chi nook sal non, steel head, as
result of the operations of the dredge?

MR, GEORCE: | amnot sure. | don't know. | don't
know what the requirenments are. | don't know who is
responsible for them As | say, our conpany does not
operate the dredge, and | don't think our conpany has that
responsibility.

MR. BAIOCCHI: But you do have an agreenent with them
right, apparently? Do you?

MR GEORGE: No, we don't have an agreenent with them

MR, BAIOCCCHI: Now, it's been stated that due to the
operation of the dredges that your conpany or the forner
conpani es now have a -- that that area, the Goldfields, has
storage capacities of 300,000 acre-feet of water.

MR CGEORGE: In excess of what could be stored on that
property beforehand; that is M. Garcia's testinony.

MR. BAIOCCHI: Do you have a storage right for that
amount of water? Wen | say you, does the conpany have a
storage right for 300,000 acre-feet of water?

MR CGEORGE: No, | am not aware of that.
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MR. BAI OCCHI: Thank you.

MR MORRIS: | would clarify that |ast question, if |
could. Wen you say storage right, could you please go into
alittle nore detail than that. | know you answered the
guesti on.

MR. BAIOCCHI: An exanple, the Departnent of Water
Resources has storage rights at Ooville Reservoir for about
3.5 mllion acre-feet of water. They have water rights
permt fromthe State Board to store that water and to use
that water. That is where | was going with that question

MR, GEORCE: That is what | assumed when | answered,
that we do not have such a Water Resource Control Board
confirmed storage right.

MR. BAIOCCHI: Going back to your pre-14 water rights,
and the date woul d be Decenber 19th, 1914, has the use for
that operation, for the dredgi ng operation and all the so --
all the uses you stated, was it continuous since Decenber
19th, 1914, to the present day? By continuous, every day,
every day.

MR GEORGE: It fluctuated, obviously, day in and day
out, year in and year out. It has been continuous since
t hen, yes.

MR. BAIOCCHI: Could you say there was a delay of four
five, six or seven years with respect to the use of putting

that -- putting that water to beneficial use?
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MR. GEORGE: No, obviously not.

MR. BAIOCCHI: What is the basis of you stating that?
Do you have a basis?

MR CGEORGE: Well, yes. The water has been
continuously appropriated and used again with variations in
the amount, but continuously used since it was first
appropriated for a variety of uses that are recorded and
conti nued today.

MR. BAIOCCHI: Do you have any docunentation that would
support that statement?

MR, GEORCE: Well, there is an enornous anmount of
docunentation in lots of different places. Sone -- when you
go back that far, obviously, a lot of it is general history
and so forth. But the creation of the dredgi ng operation
began and appropriative use that essential automatically
appropriates water fromthe river, that puts it through
t hose ponds and evaporates it off those ponds and evaporates
it off the dredger tailings, and so that is just one exanple
of a use that -- | wouldn't say -- | wouldn't point to a
speci fic docurment, but | would point to just what is going
on in that area, how the river and the Gol dfi el ds operate.
There is a continuous appropriation.

MR, BAI OCCHI: Since Decenber 19th, 19147

MR, GEORCE: Before that.

MR. BAIOCCHI: Based on the testinony of the panel, |
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will ask you the question. It has been stated that there
has been as many as 21 dredgers operating in the CGoldfields?

MR, GEORCE: That is correct.

MR. BAIOCCHI: Presently there is only one?

MR. GEORGE: One operating, one nothball ed.

MR. BAIOCCHI: The question | have is, is that
operation using 20.6 cubic feet per second of water?

MR, GEORCE: The answer -- | don't nean to be cute, the
answer is | don't know how nuch it uses. M guess is that
it is somewhat |ess than that.

MR. BAIOCCHI: Do you know how nuch | ess?

MR CGEORGE: No, | don't.

MR. BAIOCCHI: Wuld it be by 21-fold because there was
21 dredgers operating?

MR. CGEORGE: Probably no, probably not. Because the
dredge operation itself consunes a significant anount of
water. Significant, let me try not to use that term
Dr edgi ng operation uses water in the process, as you bring
gravel through the dredge and then use hydraulic pressure to
pitch pretty good rocks of f the back end and | eave those
rocks to evaporate their surface water in the sun, so forth.
That is a significant consunption of water right there.

But the l|arger consunption of water is probably that
which M. Scalmanini referred to, which is that the creation

of the appropriation fromthe river through the infiltration
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of surface water into the Goldfields and evaporation and so
forth, that probably consumes a | arger proportion of the
total anmount than the anount that is currently being
consuned by that operation of the one dredge.

So, no, | wouldn't say it was 20 times as nmuch as had
historically been used than today.

MR BAICCCH : It is less?

MR GEORCE: It is less.

MR. BAIOCCHI: On your riparian rights, it has been
stated that you have your -- | say you, |'msorry, your
conpany owns 10,000 acres of land, of riparian |and?

MR CGEORGE: No. | believe | testified that our
conpany owns water rights associated with the Gol dfi el ds.
This a piece of property that has an incredibly conpl ex
ownership structure. There are many estates in the
CGol dfields. There is a surfaces estate. There are severa
m ning estates. There are water estates and others. So
think it is inmpossible to say -- it is the fact that it is
i mpossible to say. No one entity owns the entire estate in
the Col dfi el ds.

MR. BAIOCCHI: Now, in reading the testinony, you nade
a claimfor riparian rights. |Is that true?

MR, GEORCE: That's correct.

MR. BAIOCCHI: That claimis based on what specific

land that you own that is riparian to the Yuba River?
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MR CGEORGE: It's specifically stated tracts in the
CGol dfields area. It's nost of the Goldfields with certain
limted exceptions.

MR. BAIOCCHI: Have you put your riparian rights use to
use, beneficial use? Wen | say you, it is the company. |
apol ogi ze.

MR CGEORGE: Western Water Conpany has put sone
riparian water to use. Oher operators in the Goldfields
have al so put those riparian rights to use. And | would say
that it would be primarily others, and certainly today it
woul d be ot her conpani es besi des Western Water Conpany that
are putting riparian water rights to use.

MR. BAIOCCHI: What would be the purposes of the
riparian rights, purposes of use, for grow ng crops or
what ever ?

MR CGEORGE: Sone limted agriculture. Also an
ext ensi ve aggregate nining operation. Sone donestic and
wi | d ani mal husbandry.

MR. BAIOCCHI: Do you allow the public, soneone |ike ne
or whoever, to access your property, the conpany's property,
and fish the river?

MR CGEORGE: As | stated before, the ownership of the
surface right in the Goldfields is very conplex. And we
woul d not claimthe exclusive right to grant or wi thhol d,

for that matter, that ki nd of access. It is the fact that
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there are operations on the Goldfields which are conpl ex,
i nvol ve a | ot of heavy nachinery, require the change in the
path of roadways. So it is, in nmy view, fairly dangerous
for the uninitiated to be on the CGoldfields, and, in fact, |
personal ly never go on its Col dfields without a property
manager wth ne.

MR. BAIOCCHI: Thank you very much.

That concl udes ny cross-exam nation M. Brown.

H O BROWN. Thank you, M. Baiocchi

M. Sanders.

---000---
CROSS- EXAM NATI ON OF
WESTERN WATER COVPANY & WESTERN AGGREGATES, | NC.
BY SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR SANDERS

MR. SANDERS: Good norni ng.

I will start with M. Scal manini.

What you refer to as recent alluvium how recent? Can
you tell us a little bit about that?

MR. SCALMANI NI :  Probably not.

MR. SANDERS: Good enough

The Yuba Col dfields and current Lower Yuba River are
not the natural state of the river; is that correct?

MR. SCALMANINI: Say that again, please.

MR SANDERS: The Yuba Col dfields and the current Lower
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Yuba River are not the natural state of the river or of the
area; is that correct?

MR, SCALMANINI:  The Yuba CGol dfields, | don't know
about the rest of the lower part of the river. The Yuba
Gol df i el ds have been nodified to a great extent to a depth
of 80 to 120 feet. Whether that is a hundred percent
nodi fication, | don't know.

MR. SANDERS: The source of the gravel that we
currently call the Yuba CGol dfields was from hydraulic m ning
upstream is that your understandi ng?

MR SCALMANINI: | doubt it.

MR. SANDERS: | amtrying to picture the Yuba
CGol dfields as a 10,000 acre pile of gravel. Wiere did it
cone fron? | amtrying to sinplify it here. 10,000 acre,
200-feet tall pile of gravel, where did it all come fron?
How did it get t there?

MR. SCALMANINI: It is not probably 10,000 acres,
200-feet tall, but rather 10,000 acres, 125 feet deep. And
it largely, and this goes back to your question about the
age of recent alluvium |argely goes back, but | amnot a
geologist. | don't quickly refer to the geologic tinme scale
frommenory. But it goes back hundreds of thousands of
years and is the result of, | will recall it, river deposits
flowing off the western flank of the Sierra, transporting

with it coarse- to fine-grain materials and depositing it in
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a quieter state, getting into the vicinity of the Lower Yuba
Ri ver.

MR. SANDERS: Do you know i f the Yuba R ver was
diverted fromits natural streanbed anytine recently?

MR. SCALMANINI: Do | know? No, | don't.

MR. SANDERS: In ternms of groundwater hydrology in the
Yuba Gol dfields, it been significant if the river had been
diverted fromthe original streanbed, say, at the top of the
Col dfi el ds? Where the river starts flowing into the
ol dfields, if the river had been diverted, would that make
-- would that have an effect on the hydrology within the
Gol dfi el ds?

MR SCALMANI NI :  \Wen?

MR. SANDERS: Say 1920; say 1900, recently.

MR. SCALMANINI: Relative to the subjects that |
di scussed this norning?

MR. SANDERS: Yes.

MR. SCALMANI NI :  Probably not.

MR, SANDERS: What additional studies need to be done
to determine if the shall ow groundwater is indeed underfl ow
from Yuba River?

MR. SCALMANINI: Basically an extension of the type of
geol ogi ¢ and hydrol ogic -- devel opnent of additiona
infornation parallel to that which | discussed for whatever

reach of the river and whatever width of the river said
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guesti on wants to be answered.

So a definition of the geologic materials in the
subsurface, and then a definition of the hydrol ogic
occurrence of groundwater in those materials.

MR. SANDERS: | guess what | amgetting at is, you
seemed a little reluctant to say absolutely, positively that
shal | ow groundwater is indeed the Yuba River. But you said
that you seemfairly certain, but you wanted to stop. |
want ed to know what additional information you would need to
make that statenent nore certain.

MR. SCALMANINI: Can | put this figure back up?

MR. SANDERS: Sure, go right ahead.

MR. SCALMANINI: This is Figure 2, | think it is from
nmy testinony. And it represents an area that is, | know,
one and a half to two mles south of the river and, roughly
speaking, a fewmniles long that, let's just say for right
now a nmle in each direction of the center of that, roughly
speaki ng, or maybe a little bit nmore. Couple niles each
side of the center line and only on the south side.

| wouldn't begin to try to draw a concl usi on about the
underflow of the river along an entire | ower reach of South
Yuba River froman investigation of just that location. 1In
that location the basic criteria is the groundwater in sone
hydraul i c connection with the river, flowing in the sane

direction, yes. Does that apply to a nuch bi gger geographic
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area? | don't know.

MR. SANDERS: kay.

Now assumi ng that the shallow groundwater is, in fact,
underflow fromthe Yuba R ver, could you predict the effects
on water levels in the Yuba River if water stored -- if
Western Water started to aggressively punp and export water
out of the CGoldfields?

SCALMANINI:  Could | do that?

SANDERS:  Yes.

2 3 3

SCALMANINI: | know how to do it, yes.

MR. SANDERS: Again, | understand that you have linited
data here and if you can't speculate, then | guess you
won't.

Let's just say Western starts exporting a |ot of water
out of the Coldfields, what woul d you expect to see in these
flows of the Yuba River?

MR MORRIS: | want some clarification on that
qguestion. Are you talking about from which aquifer?

MR. SANDERS: Fromthe shall ow groundwater aquifer
Basically, if you start punping the ponds what woul d
happen?

MR. SCALMANINI: Boy, it's way to big a question to
answer. You said a nonent ago if you can't speculate, you
won't, and that was a very good assunption. | don't want to

speculate. It is so much a function of how rmuch water and
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at what rates and in what ponds, what tine of year, and what
you do you know about the characteristics, meaning what is
the hydraulic conductivity of those materials, out to the
river, et cetera, et cetera. It is way to big a question to
answer .

As | said to you, all those factors cone to into play.
I know how to do it; I amnot going to sit here and --

MR. SANDERS: |If there is a hydraulic connection, there
may be an effect on the river of punping water out of the
Gol dfi el ds?

MR. SCALMANINI: Qut of what aquifer?

MR. SANDERS: Qut of the shall ow groundwat er

MR. SCALMANINI: There may be and there may not be.

MR. SANDERS: Good enough

Have you | ooked at the effect of Daguerre Point Dam on
t he hydrol ogy and the shall ow aquifer?

MR. SCALMANI NI @ No.

MR. SANDERS: Do you happen to know when the series of
ponds in the Gol dfiel ds were created?

MR. SCALMANINI: | have heard others say basically
since the early part of this century to the present.

MR. SANDERS: |If at some point in time all mning
stopped in the Goldfields --

MR. SCALMANINI: Got to back up. 1t is no longer this

century. It was the early part of last century.
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MR. SANDERS: Yes, that is true.

Basically, you testified that evaporation is a
consunptive use in this context; is that correct?

MR, SCALMANINI: Yes, sir.

MR. SANDERS: |If at some point intime all mning in
the Gol dfi el ds stopped, the evaporati on would continue; is
that correct?

MR, SCALMANINI: Yes, sir.

MR. SANDERS: So the rate of evaporation is dependent
on the nmning activities in the CGoldfields?

MR. SCALMANINI: Not fromthe open stack water
surfaces, no.

MR. SANDERS: | think we are going to go to M. George
now.

Is it Western Water's position that it has a right to
export 300,000 acre-feet fromthe CGoldfields? |Is that what
this is all about?

MR CGEORCGE: No.

MR. SANDERS: You say that the State Water Resources
Control Board has no jurisdiction over your water rights; is
that your testinony?

MR MORRIS: | amgoing to object. | think that
m sstates M. CGeorge's prior testinony.

MR. SANDERS: | believe that is exactly what he said.

MR. MORRIS: Maybe he can clarify it.
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MR CGEORGE: | believe | was referring to the pre-1914
appropriative rights, which | believe are outside the
jurisdiction of the State Water Resources Control Board.

MR. SANDERS: Are all of Western Water rights based on
pre-1914 and riparian rights?

MR CGEORCGE: No.

MR. SANDERS: You have ot her water rights?

MR. CGEORGE: Yes. For instance, groundwater rights.

MR. SANDERS: Ckay.

How many acre-feet per year do you claimright to?

MR CGEORGE: | don't think at the present tine we are
able to quantify that.

MR. SANDERS: |Is it your testinony that sone of your
water rights are based on the dredging operations in the
Gol dfi el ds?

MR. GEORGE: No. The water rights are based on the
claimof prior appropriation.

MR. SANDERS: | amtrying to get this straight. So
t he dredgi ng operations constituted an appropriation of
wat er ?

MR. CGEORGE: The dredgi ng operations were and are one
beneficial use for water rights that were appropriated prior
to 1914.

MR. SANDERS: So let's just get this straight. The

dredgi ng happened after 1914; is that correct?
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MR. GEORGE: No. The dredgi ng operation began in about
1905.

MR, SANDERS: Sore of it continued after 1914?

MR. GEORGE: Through today.

MR. SANDERS: Sone of the storage in the CGoldfields was
created after 1914?

MR CGEORGE: Yes. Although -- yes, sonme of it was
created after 1914, correct. Although | would say that
majority of the gravel was disturbed early in the period of
time the conpany operated the dredges. Mst of the 10, 000
acres were disturbed by 1918. W know because we have a nap
that denonstrates that. Some of it was not disturbed
initially until as late as the 1950s. Most of the dredgi ng
operation today is redredging areas that were originally
di sturbed | ong ago.

MR. SANDERS: You testified in Paragraph 3 that
dredgi ng consunes a significant anpunt of water. Howis
wat er consuned in the process of dredging? Can you give us
a brief answer on that?

MR GEORGE: Could we put up the slide from Ranon's
testimony that shows the dredge itself, this one.

Basically, this bucket |oader takes the natural gravel
or in sone cases now the gravel that has already been
di sturbed, picks it up, brings it through here. Cbviously

with lots of water in it. And in addition, punmps on board
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t he dredge punmp water through the materials as a way of
washing it and allow ng classification of the size of the
rock and gravel and so forth. And the finest materials just
drop, soak through the water. And then there is other |ess
fine materials that actually just get washed out here. The
| argest material, largest rocks and so forth, actually get
taken up a conveyor belt and then water pressure blows it
of f the back here.

So that you deposit a great deal of material above
water | evel that has both been washed all the way through
here. It originated below water |evels, washed through here
and actually blown out with hydraulic pressure out the
back.

So, what is the consunption here? It is a variety of
those things. |It's evaporation through here and
particularly a | ot of evaporation of this wet material that
is exposed to the sun.

MR. SANDERS: You have no estimate of how nuch water a
dredge consunes?

MR CGEORGE: | have no estimate of how nmuch water the
dr edge consunes.

MR. SANDERS: Was there a time when no dredges were
operating in the Goldfields?

MR CGEORGE: Fromtinme to time there were relatively

brief cessations associated with changes of control and with
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ani mal husbandry as well as dredge m ning.

(Readi ng.)

Do you know of -- do you have an estinmate on how much
wat er was consunmed by these uses?

MR CGEORGE: | don't. And to ny know edge, the conpany
has never attenpted to quantify that.

MR. SANDERS: Now to Paragraph 6. You say:

Starting in the '60s strategies for exporting
wat er for beneficial uses el sewhere were
devel oped, but opposition fromjunior
appropriators and cost managi ng regulatory --
and nanagi ng regul atory processes nmade such
devel opnent practically economcally

i npossi ble, particularly once the State Water

Proj ect becane operational. (Readi ng.)

First of all, what junior appropriators? Wo?
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MR CGEORGE: Well, primarily the state and federa

proj ect operators.

MR. SANDERS: Specific, what proposals -- again, we are

starting in the md '60s. What proposal was there to export

wat er fromthe Yuba Col dfiel ds?

MR CGEORGE: Well, there were proposals to nake water
available to primarily M& users downstream of the
Col dfi el ds al ong the Sacranmento River or below the Delta
t hrough the conveyance facilities of state and federa
proj ect .

MR. SANDERS: Western's predecessor was proposing to
make this water available; is that correct?

MR, GEORCGE: That's correct.

MR. SANDERS: And you encountered resistance from
junior appropriators; is that your testinony?

MR GEORGE: That's correct.

MR. SANDERS: And cost managenent were the reasons why

those transfers never cane to fruition; is that your
testi mony?
MR. CGEORGE: That's correct.
MR. SANDERS: Then you state:
A material conflict of interest within the
state Departnent of Water Resources between
its role as junior appropriator or junior

exporters/project operator and its role as a

CAPI TOL REPORTERS (916) 923-5447

1874



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

regul ator has stym ed alternative devel opnent
of these water rights ever since. (Reading.)

Can you tell us what you nean by "stym ed"?

MR, CEORCE: Made difficult.

MR. SANDERS: Do you have any docunents to show how t he
State Departnent of Water Resources has made it difficult to
do that?

MR CGEORGE: | would say that there is a fairly
extensive record of that. Not only in the case of Wstern
Wat er Conpany, but nore generally the |Iaw of prior
appropriation sets up quite appropriate contention, if you
will, between senior and junior appropriators; whereby
juni or appropriators try to limt the uses and rights of
seni or appropriators so as to nake nore water avail able at
their level of appropriation

So | think there is a fairly extensive record of the
juni or appropriators defending their water rights agai nst
any expansion or any change in the use of water rights which
are senior to theirs. And as | say, that is perfectly
appropri ate.

VWhat is inappropriate, what | refer to as a conflict of
interest, is that that same conpetitor for water rights al so
has regul atory jurisdictions.

MR. SANDERS: On Paragraph 7 you say:

State | aw was anended to nake it inmpossible
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to export groundwater fromthe area that
i ncl udes these water rights wi thout a vote of
the | ocal county el ectorate. (Readi ng.)

VWhat law is that? Do you know?

MR CGEORGE: You know, | amnot able to cite. | could
get it for you and provide it later

MR. SANDERS: That's all right. It is somewhere in the
Wat er Code?

MR CGEORCGE: Yes.

MR. SANDERS: Ski ppi ng down to Paragraph 9, the
| ong-term operating agreenents with Yuba County Water
Agency. What does the Yuba County Water Agency do under the
terns of this agreenent?

MR GEORGE: | guess | would be nore confortabl e having
Yuba County Water Agency answer that. | don't feel at
liberty to answer that on their behalf.

MR. SANDERS: | am asking you to testify about a
contract that your conpany is party to and you testified
about .

What is your understandi ng that Yuba County Water
Agency's obligations are under that agreenent?

MR. CGEORGE: The agreenment, | believe, is part of the
record. And | have not reviewed it recently, so | don't
feel confortable in particularly outlining ny understanding

of what their obligations are.
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As a matter of fact, | just haven't reviewed it
recently enough to have a point of view on that.

MR. SANDERS: Let ne rephrase the question, then. You
testified that you have entered into a | ong-term agreenent
wi th Yuba County Water Agency and Western Aggregates to
devel op and narket water fromthe Goldfields water rights
for transfer and sale. Can you give us a little of the
specifics of what that agreement invol ves?

MR. CGEORGE: Yes. Conceptually, it involves three
maj or parties who have historically worked in and around the
Col df i el ds and nmanaged the water rights associated with this
conpl ex property. The attenpt in 1991 was to bring those
entities together for the purpose of protecting those water
rights fromcreeping appropriation by the project
exporters and to allow the senior water rights owners,
acting in concert, to devel op and nmarket that water for
alternative beneficial use and to prevent the creeping
appropriation of those rights by the junior appropriators.

MR. SANDERS: Did Wstern Water receive any paynents
from Yuba County Water Agency under this agreenent?

MR CGEORGE: Yes. In fact, one of the things we also
did in that agreenent was to nmake available to the Yuba
County Water Agency the use of these dredger ponds as
channel s to convey water across the Goldfields. And we did

get a paynent and we continue to get paynents for the use of
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t hat conveyance capacity.

MR. SANDERS: Was there also a -- did part of the
agreenent al so invol ve Yuba County Water Agency devel opi ng
the deep water aquifer within the Gol dfields?

MR. CGEORGE: That was anong the potential water rights
t hat woul d be devel oped in concert with those other
entities, Western Aggregates and Yuba County Water Agency.
In fact, | believe the Agency has the right to develop a
certain limted anpbunt of groundwater under that agreenent.

MR. SANDERS: Do you know how rmuch groundwater they
have the right to devel op?

MR CGEORGE: | believe it is 10,000 acre-feet per year

MR. SANDERS: Then the final sentence in Paragraph 9:

Regul atory constraints and the actions of
juni or appropriators have made such transfers
i npossi bl e or uneconom c to date. (Reading.)

Were there specific proposals for transfers fromthe
Gol dfi el ds?

MR, GEORCE: Fromthat area there have been a nunber of
them And | don't believe we have nmade any requests for
transfers of water specifically denom nated or allocated as
water fromthe CGoldfields. But you run into the sane
regul atory constraints with any seni or appropriation above
t he exporters.

MR. SANDERS: You say that regulatory constraints and
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actions of junior appropriators have made such transfers,
the such referring to transfers of water fromthe
Col df i el ds, i npossible or unecononical to date?

MR, GEORCE: That's correct.

MR. SANDERS: You also just testified that there hasn't
been any specific proposals to transfer water out of the
Gol dfi el ds?

MR CGEORGE: Well, the actions of the junior
appropriators and the way in which they manage the export
facilities nake such transfers uneconomni c or inpossible.
And | nean it is entirely possible that we could propose one
that woul d be specific for the Goldfields but it wouldn't
face any different limtations than those faced by any
senior water rights holder in the Sacramento Valley. There
is a very long history of constraints on those transfers,
and we have been involved in several of them

MR. SANDERS: | guess your |ast answer |eads ne
directly to ny next question. Paragraph 11, Western Water
Conpany's attenpts to transfer and thereby put to
alternative beneficial use water derived fromits val uable
seni or water rights have been continuously thwarted.

What attenpts?

MR CGEORGE: Well, we have, again going back to the
1960s, attenpted to sell or transfer water fromareas north

of the Delta to areas south of the Delta.
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MR. SANDERS: Stop right there.

Who was the buyer?

MR, GEORCE: Well, we have contacted a whole | ot of
different water rights holders and a |l ot of water rights
users, | should say, water users. To give you a litany of
M&l and other water districts and industrial water utilities
and others who we have contacted and attenpted to make sal es
to, et cetera.

MR. SANDERS: Can you nane one specific sale that was

thwarted by these things that you nentioned?

MR CGEORGE: | could give you a litany of --
MR. SANDERS: | asked you to just name one.
MR. GEORGE: San Margarita Water District.
MR, SANDERS: When was that?

MR CGEORGE: Well, npst recently in 1999.

MR. SANDERS: And you wanted to sell themwater from
the Yuba Col dfi el ds?

MR CGEORCGE: No.

MR. SANDERS: Well, that is what you testified, that is
what we are tal king about, sir.

MR. CGEORGE: | apologize if | have been unclear. W
have attenpted to sell water froma variety of sources north
of the Delta to a variety of buyers south of the Delta, and
in each instance we have run into a series of road bl ocks

t hat have made that inpossible.
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MR. SANDERS: | ask you to nane one specific proposed
sale fromthe Yuba Goldfields that has been thwarted due to
these things that you nention. Can you do that for ne?

MR, GEORCE: W have not entered into a contract for
the sale of water fromthe Yuba Goldfields to a specific
purchaser of water. And to do so would be futile in |ight
of the experience that we do have in making transfers or
attenpting to make transfers fromnorth of the Delta to
south of the Delta.

MR. SANDERS: Hold on. Wen you say Western Conpany's
attenpts to transfer water fromits val uabl e seni or Yuba
Ri ver water rights have continuously been thwarted, how can
that be if you never actually had a contract to deliver
water fromthe Yuba River?

MR. CGEORGE: Because we have attenpted, and our
predecessor conpany has attenpted over years, to try and
create just such a transfer, and it has been inpossible to
do because of the regulatory and other linitations inposed.

H O BROMW:. Hold on to that thought, M. Sanders

M. Frink

(Di scussion held off the record.)

H. O BROMWN: Thank you, M. Sanders. You nay proceed

MR. SANDERS: Thank you, M. Brown. | amjust about
t hrough here. | have couple nore questions.

Are you famliar with the testinony subnmtted by your
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predecessor in this hearing in 19927

MR GEORGE: | have read it.

MR. SANDERS: To your recollection, did your
predecessor claimthat evaporation fromthe dredge ponds was
a consunptive use of water?

MR, GEORCE: | believe that is the case.

MR. SANDERS: And, again, fromyour recollection did
your predecessor attenpt to quantify the increased storage
created by dredgi ng?

MR GEORGE: | am not aware that he did.

H O BROMWN: How nuch nore tine do you need, M.
Sander s?

MR. SANDERS: | think I amactually done.

MR GEORGE: My | clarify one thing on this issue?
thi nk you assune that Western Water Conpany in attenpting to
mar ket water goes to find a specific user and then to tie
that specific user into a specific source of water. |In
fact, Western Water Conpany has, if you will, a portfolio of
water rights and of water that is available to us. And what
we attenpt to do is to identify a user to enter into a
contract or at |east a menorandum of understanding to supply
water without identifying a specific source for that water

So the fact that we have taken contracts and, in fact,
delivered water without having identified in that contract a

specific source of water, doesn't indicate a | ack of attenpt
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on our part to qualify a variety of sources for transfer.

MR. SANDERS: Just one foll ow up question.

But can you identify a specific instance where you have
attenpted to tap into the Yuba Gol dfields and you have been
thwarted by the litany of governnent ills that you have
testified about?

MR CGEORGE: Not specifically with respect to the
Gol df i el ds.

MR. SANDERS: Thank you very nuch.

H O BROAN: Thank you, M. Sanders.

We are going to take our lunch break now. Be back here
at 1:00.

(Luncheon break taken.)

---000---
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AFTERNOON SESSI ON
---000---
H O BROM: Back on the record.
M. Cook, you are up.
---000---
CROSS- EXAM NATI ON OF
WESTERN WATER COWVPANY & WESTERN AGGREGATES, | NC.
BY MR, COXX
MR. COOK: Hello, gentlenen.
I would like to start with M. Scal manini.
H O BROM: Pull the microphone up a little, M. Cook,
pl ease.
MR COOK: | would like to start with M. Scal manini.
Looki ng at your written testinony, get organi zed here,
on Page 1 at the top you talk about the preparation of your
testinmony related to the occurrence of -- this is in the
third line -- the occurrence of groundwater beneath and in
the vicinity of the Yuba River.
Does your testinmony include the substrata bel ow the bed
of the Yuba River?
MR. SCALMANINI: Cenerally, yes.
MR COOK: And does that include the historic bed of
the Yuba River?
MR, SCALMANINI: | don't know for sure.

MR. COOK: Are you acquainted with the fact that the
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historic natural bed of the Yuba River had a substanti al
bend and that it traveled south alnost a mile bel ow where
its present |ocation is?

MR. SCALMANI NI : Probably don't know that specifically,
but I've read or generally aware of the fact that is not
where it is today or it hasn't been.

MR. COOK: In any event you didn't take that into
consideration in your study?

MR. SCALMANI NI :  No.

MR. COOK: Now, you also nmentioned that you were
reviewing the vicinity of the Yuba CGoldfields in that sane
area. There on Page 1, beginning on Line 3 at the | ast
word it says:

Particularly in the inmediate vicinity of the
Yuba Col dfi el ds. (Readi ng.)

Do you see that?

VR, SCALMANI NI Yes.

MR, COOK: Now, where are the Yuba Gol dfields | ocated?

MR. SCALMANINI: Can | have a description what kind of
terns do you want the answer expressed in?

MR COOK: Well, you used the term"Yuba CGoldfields."

I am wondering what you neant by that term or that phrase
and its general |ocation.

MR. SCALMANINI: This is Figure 2 in ny testinony, and

| am specifically tal king about the area that would
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general ly include township 15 north, ranges 4 east and 5
east and arguably maybe slightly into township 16 north,
ranges 4 east and 5 east; and that is all M. Diablo Basin.

MR, COOK: That would include areas that had been
dredged for gold historically?

MR, SCALMANINI: Yes, sir. Some of it, not all of it.

MR COOK: Not all of it.

MR, SCALMANINI: That's correct.

MR. COOK: You nean there are parts of the Yuba
ol df i el ds that have never been dredged?

MR. SCALMANINI: | amtal king about what | | ooked at;
and part of the area that | | ooked at --

MR. COOK: Pardon ne just a monent. You used the terns
Yuba CGol dfields. And | am aski ng what you neant by that
particular term And | wondering if you included in that
termland that had never been dredged?

MR SCALMANINI: | did |look at groundwater beneath |and
t hat had never been dredged.

MR COOX: Didyouidentify that as being part of the
Yuba Col dfi el ds?

MR. SCALMANINI: Neither identified as being part of or
not part of. | just said in the vicinity of the
Gol df i el ds.

MR, COOK: You used the term "Yuba Gol dfields," and

assune you meant something by that. And that if so, did
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that terminclude |ands that were never dredged, and your

study included areas outside the dredged areas?

MR. SCALMANINI: Ckay. Let's see. | don't renmenber
what you just said about what you assuned. | will tell you
what | |ooked at. | |ooked at groundwater --

Can | finish answering, sir?
MR COOK: | amtrying to find out not what you did,

but what you neant by the phrase or the term "Yuba

Goldfields.” You used it; it nust have had a neaning. That

is what | amattenpting to find out.

MR. SCALMANINI: | didn't give it a lot of thought.

For purposes of answering question what | generally neant
was that the disturbed area as you see it on that figure
that would generally be north of the arrowlined that

ext ends east and west where you can see from a topographic
base nap the result of disturbances of the land for

dr edger-type mining.

| also | ooked at areas inmedi ately south of that, down
to the vicinity of Hammonton-Snartville Road whi ch has been
undi st ur bed.

MR. COOK: Referring you again to the first paragraph
of Page 1 of your testinony, the second sentence begi nning
with "in conducting," would you m nd readi ng that sentence
for the record?

MR. SCALMANINI: |Is that okay with --

CAPI TOL REPORTERS (916) 923-5447
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In conducting nmy investigation | relied
primarily on groundwater |evel data
avai | abl e from public agencies, on geol ogic
descriptions of the subsurface included in
water well drillers' reports and in technica
reports, nmost notably, highlighted,
groundwat er resources and managenent in Yuba
County, end of highlighting, prepared for
Yuba County Water Agency (Bookman-Ednonston
Engi neering. Inc., 1992) and on general
know edge of nining and reclamation

practi ces. (Readi ng.)

MR. COOK: Now the highlighted words "groundwat er

Do you have copy of that report with you?
MR. SCALMANI NI : Sure don't.

MR COOK: M. Brown, may | approach the wi tness?

report that he referred to in his testinony.

H O BROM: Al right. Go ahead

CAPI TOL REPORTERS (916) 923-5447

resources and nmanagenent in Yuba County,"” that is a study

that you reviewed for your investigation at this tine; is
that correct?

VR, SCALMANI NI Yes.

MR COOK: | don't believe you have a copy with you

have a copy of the report. W night have to share it to

sone extent, but | do have sonme questions related to the
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MR. COOK: M. Scal nanini, | show you a docurent
entitled -- | can't see it, in a second. This particular
docunent, is this the one you referred to in your
testi mony?

MR. SCALMANINI: Yes. Yes, it is.

MR, COOK: For the record, this is a bookl et about
three-eighths of an inch thick. It is entitled G oundwater
Resources and Management in Yuba County Water Agency. At
the top it says Yuba County Water Agency, Yuba County,
California. At the bottomit says Bookman- Ednmonst on
Engi neering, Inc., Sacranento, California, unpublished work
Sept ember of 1992.

| would like to call your attention to Figure 15 of the
report, if I can find it without too nuch trouble. | would
like to show the witness this particular page. | think
maybe | can ask you some questions fromover here while you
are looking at that particul ar page.

Do you see the words "Daguerre Point Dani on that
page?

MR, SCALMANI NI Yes.

MR. COOK: Do you see the dotted line nmarked "boundary
of groundwater basin"?

MR. SCALMANI NI :  Yes.

MR. COOK: Do you see the generalized area of the Yuba

ol df i el ds reaching up into the area of the Yuba River?
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MR. SCALMANI NI :  No.

MR COOK: If | nmay approach the w tness again.

MR MORRIS: Wuld be easier if Joe and | switched
pl aces, change places. Mght speed things up a little bit.

MR. COOK: That would be okay with me. |If you like it
that way, that is fine with ne.

M. Brown.

H O BROM: That is fine

MR COOK: M. Scalmanini, in referring to Figure 15 of
this report, if I may just call this the Booknan-Ednonston
Report, is that satisfactory to you?

MR. SCALMANI NI :  Fine.

MR. COOK: You notice the dotted line that represents
t he boundary of groundwater basin?

MR. SCALMANINI: Yes. | already answered that.

MR. COOK: Based upon the |ocation of Daguerre Point
Dam which you've al ready answered, do you see the extension
of that dotted Iine up the Yuba River?

MR. SCALMANINI: | see that, yes. That is not what you
asked me a mnute ago.

MR. COOK: What do you believe | asked you a m nute
ago.

MR, SCALMANINI:  You asked ne if could see the |ocation
of Yuba Col dfi el ds extending up the Yuba River, and the Yuba

ol dfields aren't identified on that map.
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MR. COOK: Do you know where the Yuba Col dfields are
| ocat ed?

MR. SCALMANI NI : Generally.

MR. COOK: Do you know that they are | ocated al ong the
Yuba River?

MR. SCALMANI NI :  Yes.

MR. COOK: Do you know if they are | ocated above
Daguerre Poi nt Danf

MR, SCALMANINI:  Not for sure.

MR COOK: What is your personal experience with the
Yuba Gol dfi el ds?

MR SCALMANINI: | worked on matters that | testified
to this nmorning, and | worked on mning applications that |
testified to this norning.

MR COOK: That has been written docunentation or it's
been on personal on-the-ground observation?

MR SCALMANINI:  Well, the witten docunentation
foll owed the on-the-ground observati on.

MR. COOK: How often were you on the ground?

MR. SCALMANINI: |'ve forgotten. Ten years ago | was
there.

MR. COOK: You have not been there for ten years?

MR. SCALMANINI: | have been there since ten years ago
but | don't remenber specifically when.

MR. COOK: Could you say approxi mately how many tines
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you' ve been at the Yuba CGol dfiel ds?

MR SCALMANINI: Mre than five, less than ten.

MR COOK: On that Figure 15, would you | ook at the
| egend and see if you see references to existing and
proposed nonitoring wells?

MR SCALMANINI: | do.

MR. COOK: Do you see the scale of mles at the bottom
right?

MR. SCALMANI NI :  Yes.

MR. COOK: And how many nonitoring wells are | ocated
within approximately two to three mles of the Yuba
ol dfields? |If you are not familiar with the Gol dfi el ds
| ocation, | can wthdraw the question

MR, SCALMANINI:  The Goldfields aren't outlined on this
map, so it is really not appropriate to say how much.
Qoviously, it wouldn't be very many on that map. Because
just within a couple of nmiles of Yuba River alone there are
three, four wells that suggest they are included in this
noni toring report and one now.

MR COOK: In the area of the three wells that you did
check, can you find that on that nap by any chance?

MR. SCALMANI NI : Say again, please.

MR. COOK: Can you find on that particular map, Figure
15, the approximate |ocation of the three wells that you

checked? That is not precisely, but approximtely the
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general area

MR. SCALMANINI: The three wells that | used?

MR COOK: Yes, sir.

MR. SCALMANINI: | used probably six or eight. | can
show you approxi mately where those are on the map.

MR. COOK: Can you see how cl ose, based on the scal e of
nmles, the nearest nmonitoring wells, both proposed and in
exi stence, are located fromthe wells that you checked?

MR. SCALMANINI: Well, | think I can answer your
guestion. But to put it in sone context, this is sonmebody
el se's proposed groundwater nonitoring for this countyw de
study. It appears it goes outside, sone of the wells go
outside the county, into Butte and down into Sutter, also in
Pl acer Counties. | don't see any across Feather River, but
| do see themto the south or the Bear River.

At any rate, the wells that | used were, as best | can
tell, none of themis included in this Bookman- Ednonst on
proposed countyw de nonitoring.

MR. COOK: You say this is another report. Didn't you
just say previously about your witten testinobny these
words, didn't you say "npbst notably groundwater resources
and nmanagenent in Yuba County"? That is the report we are
| ooking at that contains Figure 15. So, did not you use
this nmost notably in preparing your investigation?

MR. SCALMANINI: Here is what my sentence said that |
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read into the record as you requested. "I relied primarily
on groundwater |evel data available from public agencies, on
geol ogi ¢ descriptions of the subsurface included in water
well drillers' reports and in technical reports, nost
notably this report that you are asking ne.

| used this report for geol ogic descriptions of
subsurface, which has nothing to do with Figure 15. The
proposed nmonitoring network is totally unrelated to what |
did. And | focused nuch nore so on the section up here in
the front, notably Figure 4, which shows the geol ogic
cross-section of the system which is exactly, not exactly,
we nodified it slightly and was what was included in ny
Fi gure Nunber 1, | think. Let ne check the number.

Yes. That is how | nost notably used that report.

MR COOK: On Figure 15, which we were just |ooking at,
what does it show geol ogically?

MR. SCALMANI NI :  Absol utely not hing.

MR COOK: | would Iike to call your attention to
Figure 7 in the Bookman- Ednonston Report. Do you see
contour lines on that relating to subsurface water
el evations?

MR. SCALMANINI: | do.

MR. COOK: Now, in this report how nmany of those |ines
are within two to three mles of Daguerre Point Danf

MR. SCALMANINI: Probably two to three, maybe none.
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The ends of a couple of lines night get into the two to
three nile range of Delta Daguerre Point Dam

MR. COOK: Whuld you say that particular figure is not
hel pful in determ ning subsurface water elevations in Yuba
Gol dfi el ds?

MR. SCALMANINI: Well, I'd probably say it is not
hel pful, but it is not site-specific.

MR. COOK: Now, let's go to your Figure Nunber 1.

Coul d we put that one on the overhead, please?

Is there any way we can focus that a little better or
is it just my eyesight?

MR. MORRI'S: Looks about as good as it gets.

MR. COOK: Thank you

Now, is Figure 1, which you submtted in your
testinmony, a nodified version of Figures 3 and 4 of the
Booknman- Ednmonst on Report ?

MR. SCALMANINI: No. It's only a nodified part of the
Fi gure 4.

MR COOK: If | can call your attention to Figure 3, do
you see a cross-section line south of Yuba River paralleling
the Yuba River?

MR, SCALMANI NI':  Yes.

MR, COOK: And is that the same cross-section |ine used
for the Figure 47

MR. SCALMANI NI:  Yes.
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MR. COOX: So, basically, the two, Figures 3 and 4, do
go together in a sense that Figure 4 adopts the
cross-section line?

MR. SCALMANINI: Figure three shows the | ocation of the
cross-section.

MR. COOK: That's right.

MR. SCALMANINI: W did not nodify Figure 3. W did
not include Figure 3. Wat | have up there is not a
nodi fication of Figure 3. It is only a nodification of
Fi gure 4.

MR, COOK: You did use the cross-section |ine of
Fi gure 3?2

MR, SCALMANINI:  No, | didn't use the cross-section
line much. | used this cross-section

MR COOK: Isn't Figure 4 a cross-section of that
particular |ine?

MR. SCALMANINI: It is located at the | ocation of that
line, yes.

MR. COOK: Looking at that particular Figure 4 and your
Figure 1, | believe it is, you listed on yours the Yuba
CGol dfields. Do you see that at the top of yours there?

MR, SCALMANI NI':  Yes.

MR COOK: Two arrows in opposite directions, says Yuba
Gol dfi el ds?

MR. SCALMANI NI:  Yes.

CAPI TOL REPORTERS (916) 923-5447 1896



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. COOK: The Yuba Col dfields extend up to where the
al luvium neets the hard ground. Was that an accurate
st at ement ?

MR. SCALMANINI: Meets the hard ground. | amnot sure
what that neans.

MR COOK: Well, the alluviumor whatever g-a-1 -- |
think you called it g-a-1 or g-o-1, whatever it is, g-e-I
Do you see that?

MR. SCALMANI NI :  Yes.

MR. COOK: That ends at the extrenme right of your
Figure 1, does it not?

MR, SCALMANI NI Yes.

MR. COOK: That ends about at the sanme |ocation as your
showi ng of the end of the Yuba Gol dfi el ds?

MR, SCALMANI NI':  Yes.

MR. COOK: Then you look at Figure 4 fromthe
Bookman- Ednmonst on Report and you see another area which is
cal l ed dredger tailings.

Do you see that?

MR, SCALMANI NI Yes.

MR. COOK: That is also on your map, isn't it, dredger
tailings?

MR. SCALMANI NI :  Yes.

MR. COOK: And so the only area covered by the

cross-section for this Figure 4 and your Figure 1 is that
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relatively short line called dredger tailings?

Did | make that question clear or should | --

MR. SCALMANINI: | didn't hear a question. You nade a
statenment. So what is the question?

MR. COOK: That particular plat, your Figure 1, shows
an area -- do you mnd if | point this out on the overhead?

H. O BROM: Go ahead, M. Cook.

How nuch nore tine do you need?

MR COOK: | amjust trying to get to the bottom of
this. Seens to be taking a lot longer than | had hoped for
We shoul d have been able to get through it a lot faster, |
thought. | have that, and then | have location of the wells
and then a nunber of niscellaneous.

H O BROM: Let's see if we can nove it along a little
faster than this.

MR. COOK: You see the area called dredger tailings on
that cross-section of your Figure 1, correct?

MR. SCALMANI NI :  Yes.

MR. COOK: That is a relatively short distance of the
area depicted on your Figure 1?

MR. SCALMANI NI :  Yes.

MR COOK: Now, if we |look at that and we | ook at
Fi gure 4 of the Bookman- Ednonston Report, we find that g-e-|
-- | can't quite read that. | believe it g-e-1.

MR SCALMANINI: Q@ a-|

CAPI TOL REPORTERS (916) 923-5447 1898



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. COOK: That g-a-l is pictured as all the sane. |Is
it not?

MR. SCALMANINI: Qa-l extends, basically, the wi dth of
t hat drawi ng.

MR COOK: In other words, as far as that drawing is
concerned, the g-a-1 or the alluvium does not change after
it |leaves the dredger tailings; is that correct?

MR. SCALMANINI: In terms of a mapable, geologic unit
it doesn't change.

MR COOK: So it does not show any dredgi ng or any
mat eri al that has been disturbed by the dredgi ng?

MR. SCALMANI NI : The original Bookman cross-section
fromwhich our Figure 1 is extracted shows dredger tailings
as outlined up there on the screen right now or in their
Figure 4. Dredger tailings actually extends east of that
and basically extend to about the limts of what we have
shown as Yuba Goldfields. | can't argue w th what Bookman
showed as the limt of dredger tailings, as far as that is
what is intended to be a limt. They do show dredger
tailings exactly as they are depicted up there. You can
| ook at a topo map. You can see that the dredger tailings
extend to east of that |ocation.

MR. COOKX: Can we show Figure 2, M. Scal manini, Figure
2 on the overhead, please?

MR. SCALMANINI: This -- | amjust speculating as to
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where | think you are going, and | can't begin to imagi ne
why.

For reference in ternms of |ooking at the next figure,
note that there is this test hole nunber one, test hole
nunber two shown in terns of their location relative to
other wells and borings in the subsurface. Wen you get to
the next one, that will become inportant, but just recognize
they are where they are.

MR. COOK: | hadn't planned on that, but | can

H O BROM: Is this all right with you, M. Cook? It
is your turn to ask questions. Do it the way you want to.

MR, COOK: Yes.

On, | believe this is, Figure 2 of your testinmony, you
see that heavy black line fromeast to west. And, in fact,
is that not the cross-section |line shown on
Booknman- Ednonst on Fi gure 3 and 4?

Perhaps | can hel p by asking you to | ook at your
Figure 1 and ask if that isn't the line that you used for
your Figure 27

MR, SCALMANI NI Yes.

MR. COOK: And |looking at that line, that cross-section
l[ine, you will notice, |I think, that toward the left that it
extends through a small portion of the dredged area of the
Yuba CGol dfields and that to the right it extends through

| and t hat has never been dredged; is that true?
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MR SCALMANI NI :  Yes.

MR COOK: Now, let's get to the wells. Do you see 6R1

wel I, one of your test wells?
MR. SCALMANINI: Well, it is a production well; it is
not a test well. Go ahead.

MR. COOK: You use it for test purposes or for the
records from is that correct?

MR. SCALMANI NI :  Yes.

MR, COOK: And then there is also 7Kl. That is down
almobst to -- | have a hard tinme reading -- the Yuba Canal
is that correct?

MR, SCALMANI NI Yes.

MR, COOK: And both of those wells are |ocated on | and
t hat has never been dredged; isn't that true?

MR SCALMANINI: Yes. | think so. Yeah, | think so.

MR. COOK: There is no evidence at |east on your nmap
that this has ever been dredged?

MR. SCALMANI NI :  Yes.

COOKX: Then, do you see well 13A- --

SCALMANI NI 13A17

2 3 3

COOK:  Yes.

MR, SCALMANI NI':  Yes.

MR, COOK: You stated that well 6RlL is a mile and a
half fromthe Yuba River in your testimony. Isn't it, in

fact, closer to two nmiles fromthe south bank of the present
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| ocation of the Yuba River?

MR SCALMANINI: | don't know. | remenber scaling it
of f some nonths ago and agree to ny own satisfaction that it
was a mle and a half.

MR COOK: | have, if it would be of any help, | have a
copy of -- you based your exhibit that is on the board now,
your Figure 2, on the USGS quadrangle for Browns Valley;
isn't that correct?

MR, SCALMANINI: | don't renenber.

MR COOK: | think that is what it says on the map, if
you | ook at the bottom

MR. SCALMANI NI :  Yep

MR COOX: | have a copy if you would like to | ook at
that for judging distances. There is a scale at the
bottom and then you can tell approximately the location of
where you put these various wells.

Wul d that be of any help to you?

MR. SCALMANINI: If you want to take the tinme for ne to
pl ot the location on your map and scale the --

MR. COOK: | amasking if that would be of any help.

If it would not be of any help, we don't need it. If it
woul d be of help, maybe it is worth the tine.

MR. SCALMANINI: | can use that base nap, sure.

MR COOK: | will set it here in case you feel you

could use it.
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Isn"t it a fact that all three of these wells, which in
your testinony you have relied rather heavily on, | think
are located on land that has never been dredged?

MR. SCALMANINI: It appears that way, yes.

MR. COOK: Did you take into consideration the fact
that well 13A, which is well down away fromthe dredged
area, is within a walnut -- | shouldn't say wal nut, an
orchard, and did you take into consideration the fact that
that may have been used as for irrigation of that orchard?

MR. SCALMANINI: | knowthat it was. | ampretty sure
it is peaches, by the way. | know that it was. Yes, | know
that it was used for irrigation on that property.

MR. COOK: Do you know if the use of the well for
irrigation would have an inpact on the water level in this
wel | ?

MR. SCALMANINI: Al wells when they are punped have
their water |evels change. The fact that the well is a
production well doesn't invalidate it fromuse for static
wat er | evel neasurenents, particularly in the spring and
fall which is when these neasurenents were historically nade
by DWR or whoever nade them Like | said in nmy testinony,
DWR preserves the records.

MR. COOK: Do you know that these records were nade in
a period of tine when there was no punpi ng?

MR SCALMANI NI : | don't know that for all. | know
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| ooked at the hydrographs in the last 30 years to actually
be able to tell why. When you have that kind of

i nconsi stent fluctuation in a hydrograph over what it is, 30
or 40 years, that they are typically neasuring under
nonpunpi ng conditions; and that when you have any kind of
significant drawdown as a result of punping, it will show up
as an outlier point fromthat.

Also, let nme look at ny file. Let ne finish. This is
inmportant. |If you are going to call that question, the
validity of data points.

MR COOK: | will et himdo it, M. Brown, but it does
take extra tine.

H O BROM:. It is your tine, however you want to do

MR COOK: | would Iike to ask another question. |If
he has questions that he would |ike to answer that | haven't
asked, he can have his counsel ask the question

MR SCALMANINI: 1'Il go to one of the records | knew
was in the file quickly, not for that particular well. But
this is a copy of a typical formthat is filled out by
whonever nekes the well measurement. This is comon, and it
turns out this was nade by a departnent person on a
sem annual basis for quite some |ong period of time, He
signs his -- he prints his name in one of the colums.

There is a remark section wherein typically when you exani ne

CAPI TOL REPORTERS (916) 923-5447 1904



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t hese records you find notations nade by the operator, the
person who runs the electric sound or whatever the device
they use to neasure the water level. He nmakes coments: It
was punping. It was recently punped. There was a near by
wel I punping or anything of that type, oil on the water
things that would inpact the quality of the data he was
obtaining at the tine.

And | don't renenber seeing anything of that type in
the water level records that is available to go with the
wel I you asked nme about.

H O BROM: M. Mrris, thisis M. Cook's time to ask
t he questi ons.

M. Cook, you ask the question, and if you want a yes
Or NO answer, you nay say SO

And, M. Scal manini, you nmay answer with a yes or no.
If it needs an explanation, give M. Cook the opportunity to
use his tine with the explanation or to not use that tine
t hat way.

Al right?

MR. SCALMANI NI:  Sure.

H O BROW. M. Cook, you are up. You have been about
40 minutes into your presentation.

MR. COOK: | am al nost on the |ast page.

H O BROWN. Ckay.

MR. COOK: You indicated on the Page 2 of your
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testimony that al nost eight |ines dowmn fromthe first ful
par agraph on Page 2, that you stated, and | think | am
characterizing this correctly, that the significant
di fference between groundwater elevations at the northern
well that is 6R1L versus the two relatively cl osely-spaced
other wells, suggest that they are conpleted at different
aqui fers, and stream aquifer conditions are different in the
two aqui fer systens in which they are conpl et ed.

You say that the two | ower wells, which would be 13A1

and 7K1, are closely spaced, but, in fact, when you | ook at

your exhibit they are further apart than the 6RL well; isn't
that true? 1'd appreciate a yes or no answer.
MR. SCALMANINI: | can't answer it yes or no.

MR. COOK: You can look at the map or you can | ook at
t he quad sheet.

MR. SCALMANINI: Let ne tell you what the statenent
means. What the statement nmeans is that two wells are
relatively close to the third well. That 7K1 and 13Al are
relatively close to 6R1; and as | tried to describe in the
subsequent discussion in the text of the testinony that to
have notably different groundwater el evations between 6R1l
and either or both of the other two wells that are that
close to 6R1 is generally suspect. If it is that steep of a
gradient and in that direction, meaning basically

perpendi cular to the river, it caused ne to have a question
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about whether or not all those wells were conpleted in the
same aqui fer system

That is the point of the entire discussion.

MR. COOK: You did say versus the two relatively
cl osel y-spaced other wells?

MR. SCALMANINI: O osely spaced --

MR COOK: You didn't --

MR. SCALMANINI: Cosely spaced to 6R1l; that is --
those are the words | used and what | neant, relatively
cl osely spaced to 6R1.

MR. COOK: The words will have to speak for
t hensel ves. Very well.

In view of the fact that, M. Brown, | have taken so
long, | will stop ny cross-examnation at this point. |
t hank you for your indul gence.

H O BROM: You're welcome, M. Cook.

H O BROM: M. Lilly.

MR. LILLY: | have no questions of these witnesses.

H O BROM:. M. M nasian.

MR. M NASIAN:  No questions, M. Brown.

H O BROM:. M. Bezerra.

MR. BEZERRA: W have no questions on
cross-exam nation, M. Brown.

H O BROAN: M. Cunni ngham

MR, CUNNI NGHAM | have some, sir.
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CROSS- EXAM NATI ON OF
VESTERN WATER COVMPANY & WESTERN AGGREGATES, | NC
BY DEPARTMENT OF FI SH AND GAME

BY MR CUNNI NGHAM

MR. CUNNI NGHAM  Afternoon, M. Brown. | amBill
Cunningham | ama Deputy Attorney General. | represent
Fish and Gane in this proceeding. | appreciate your efforts

i n hel ping ne understand sone questions that | have for
you.
You will excuse me if | don't ask themin any specific

order. Some of you gentlenen nay both have answers, for

exanpl e, to the same question. |If you do, please volunteer
those. |'d appreciate that as well. | think |I can start
with some questions -- | would like to ask M. George.

Sir, | understand you're the Chairman, President and

CEO of Western Water?

MR. CGEORGE: That is correct.

MR. CUNNI NGHAM I n | ooking through your testinony, it
appears one of large concerns of Wstern Water Conpany is
the sale and transfer of water in California; is that
correct?

MR. GEORGE: That's correct.

MR. CUNNI NGHAM  You are not tal king just about water
devel opnent out of the Goldfields; you have a |arger

spectrum of sources of water than Yuba CGol dfiel ds?
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MR, GEORCE: Yes, sir.

MR. CUNNINGHAM As to the Yuba CGoldfields itself, can
you hel p ne understand what waters within the Yuba
Col df i el ds woul d be waters that woul d be proposed for
transfer and sale if they were available? Are we talking
about the original 20-sonething cubic feet per second of
pre-1914 appropriation or are we tal king about the
groundwat ers that are devel oped either in the shall ow water
aqui fer or deep water aquifer? Can you give nme an idea of
what water you would be proposing to transfer out of the
Yuba Gol dfi el ds.

MR GEORGE: | amnot sure | can be specific except to
say that we would transfer water fromthe CGol dfi el ds which
nmeet the environnmental and |legal requirenents for such
transfers, and those waters could conme from pre-1914
appropriations or fromriparian uses. As | have testified,
the export fromthe county of origin of groundwater is
further limted. So again it would be water from whatever
source that net the legal and environnental requirenents for
transfer. And it might be fromany of those sources or it
m ght be from sonme conbinati on of those sources.

MR. CUNNI NGHAM  Those sources woul d per haps consi st of
t he groundwat er avail abl e under the Yuba CGol dfi el ds as
wel | ?

MR, GEORGE: Again, subject to appropriate |egal
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environnental restrictions, yes.

MR. CUNNI NGHAM Do you have any sense of how much

wat er you woul d be proposing as a maxi numto dive

rt. If yo

could divert and deliver, if you could overcone all the

obstacl es you outlined in your testinobny?

MR CGEORCGE: No.

MR. CUNNI NGHAM It is ny understandi ng that
original appropriative water rights for the Gol df
little over 20 cubic feet per second?

MR. GEORGE: Actually, | had the opportunity
l unch break to refresh ny nenory by looking at th

appropriation; that is, the March 10th, 1910,

t he

ields is a

over the

e actual

u

appropriation. And | believe | was confused between cfs and

mner's inches. So perhaps to clarify, let ne ju
MR, CUNNI NGHAM Pl ease
MR. GEORGE: That it says that the undersign
representative of our predecessor conpany hereby
appropriate 20,000 inches, neasure under a four-
pressure. That is what the --

MR CUNNI NGHAM  That is the 1910 cl ai n®?

st read.

ed

clains and

nch

MR. CGEORGE: That is the claimof 1910, exactly.

MR. CUNNI NGHAM  The natter was subsequently

adjudi cated in 1928 or '29, wasn't it?

MR CGEORGE: In 1929 there was litigation between an

upstreamirrigation district and our predecessor
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nunber of findings relative to that controversy were nade.

MR. CUNNI NGHAM Do you know what the final resolution
of that litigation was?

MR. GEORGE: There is a version of the pertinent parts
of the judge's decision in the file, and it dealt with a
nunber of issues, but primarily protection of the riparian
right for the Coldfields.

MR MORRIS: M. Cunningham if it would help, that is
in the record as YG -- fromprevious testinony, Exhibit 1.

MR. CUNNI NGHAM  Thank you.

VWhere is the point of diversion for the pre-1914 water
right, if you know?

MR CGEORGE: | think it is water appropriated at a
nunber of places along the northern border of the
ol dfields. | think the primary point of diversion is at or
near Daguerre Point Dam

MR. CUNNI NGHAM  You indicated al so that you thought
there nay be also sone additional appropriative water rights
associ ated what the Yuba Gol dfields that you are faniliar
with. Do you know anything nore about those water rights?
This is sonething other than pre-1914 and ot her than
riparian. You indicated there were other appropriative
water rights as well?

MR, GEORCE: If | said that, | don't recall it.

MR. CUNNI NGHAM  You indicated that, to your know edge
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-- well, mybe | won't quote you on this. | may be
msstating it.

Do you know as the full volume of either your miner's
i nches, your 20,000 miner's inches claimin 1910 or the
appropriative right established through the litigation for
the resolution of the litigation. Has -- do know has either
of those flows been diverted at full flow volune for the
entire period of time for the Yuba CGol dfiel ds?

MR. GEORGE: Certainly not at full volune for the
entire tine. In fact, | would say that the full volune has
probably never been physically appropriated. And it did, as
| testified before, fluctuate substantially year-to-year
day-t o-day, period-to-period.

MR, CUNNI NGHAM  There was a consi derabl e di scussi on
in, | believe nostly in, M. Garcia' s testinmony. There was
reference in other testinony to this, 300,000 acre feet of
i mproved storage below the CGoldfields. | would like to ask
you first some questions technically about how we get to
that inproved storage. Then I'd just like to ask sone
guestions, all of you gentlenen, about what that neans.

And, technically. M. Garcia, perhaps you are the best
to help me out. | amnot sure how well | understand this.

As | understand it, when the dredge goes through, what
conmes out of the back of the dredge is no |longer a

honbgeneous col |l ection of aggregate. It is now |ayered;
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cobbl e goes on top, sand and gravel goes to the bottom and
there is now a kind of layering effect, a |layer cake | ook of
aggregat e established on there.

Is that the way it works?

MR. GARCI A:  Yes.

MR. CUNNI NGHAM As | understand it, in part because
the soil is -- the material is no |longer honbgeneous it is
now nore perneable; is that your testinony?

MR GARCI A:  Yes.

MR. CUNNI NGHAM To the extent it has gai ned
perneability because it |oses its honbgeneous nature, how
| ong does that inproved perneability exist? Do we know?

MR. GARCI A: How | ong?

MR CUNNI NGHAM  In time.

MR GARCIA: | really don't know.

MR. CUNNI NGHAM And to the extent you have changed the
distribution of the size of the materials, what happens to
the finest of the materials, the clays and silts?

MR GARCIA: If you recall the -- if | may put the
sl i de agai n?

MR. CUNNI NGHAM Pl ease, that is fine. | believe you
had an overhead that showed a little of that.

MR. GARCIA: The way that the dredge works is they took
all the honmpbgeneous naterial, just as you said, and it

washed the material, just sort the gold. And so the first
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step is when all the material is inside the washer term na

the finest material are dunped in the [ower part of the

dredge and the coarse and gravel are dunped away in the rear

part of the dredge.

MR. CUNNI NGHAM  To the extent you are getting, for
exanpl e, sonme fine materials, silts and clays, that are
al nrost suspended in water for such |ong periods of tine,
they don't inmmediately dunp out and in a pile cone to the
bottonm they essentially kind of end up in the water which
sooner or later settles out, don't they?

MR GARCI A:  Yes.

MR. CUNNI NGHAM  So what you then have is not a |ayer
of clay at the bottom and sand and gravel above it and the
cobble on top of it, you have the clays thensel ves
di stributed back in anong the sands as they precipitate out

of the water; isn't that right?

MR GARCIA: | don't understand.

MR, CUNNI NGHAM  Par don?

MR. GARCI A: Repeat the sentence.

MR. CUNNI NGHAM  The clays and fine materials, the

silts, are suspended in the water, don't end up as a single
| ayer at the bottom of the dredgi ng pond; they end up

distributed within the sand and fine gravels as well as the
clay settles out of water and ends up in the sands that are

al so coni ng al ong behind the barge?
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MR. GARCIA: Not in that way because they have been
well -sorted to look for the gold. So they are not dunped in
the sane way that they were before. They are separated,
washed, cl eaned and then redeposited.

MR. CUNNI NGHAM Right. To the extent that clays and
silts don't inmmediately drop to the bottom they don't form
a distinct, separate layer, they are deposited within the
sand and gravels that are com ng out of the back of the
dredge as well? They will go somepl ace?

MR. GARCI A: Yeah, they are there. | don't know the
velocity that these materials settle. But any way, clearly
is very different than the honbgeneous material that was
bef ore because of all the -- because of all the pressure
during the tinme of the discharge is quite different. Even
if these materials are inside between sonme of the deposit of
the gravel, these materials is not as conpact as it was
before. Just as it is stated by -- like he said, by the
State Water Resources Control Board neno.

MR. CUNNINGHAM Is it safe to assunme then that part of
t he i mprovenent of perneability is not because of -- | agree
part is because of the redistribution of materials. But
part of it is because part of the materials are just now
| ooser in their deposit; they have not had geol ogic eons to
conpact ?

MR GARCIA: Yes. There is several different factors.
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One is the division of the ponds and second was sort of the
material and third one nay be the different disposition of
these material s.

So | can't evaluate which part of the porosity is due
to each of these concepts. This increases water
establ i shnment .

MR. CUNNI NGHAM Do you have any idea how | ong that
i mproved perneability will last?

MR GARCIA: As | told you, | don't know. Maybe
forever because we are tal king about very |ong period of
time in which the materials were very conpressed and they
were conpacted. W are tal king about Jurassic period just
li ke what was said before. | amnot a geologist, but the
time frame is quite different.

MR, CUNNI NGHAM  Now that | understand a little nore
about the technical nature of this, do any of you gentlenen
-- my question is to the extent we come up with this number,
M. Garcia generated this 300,000 acre-feet of increased
groundwat er storage. Do you propose -- does the water
conpany and aggregate business propose to take any of that
water within that pool of 300,000 acre-feet and divert
and/ or transfer and/or sell that as part of a water
operation?

MR CGEORGE: W have no current application or plans to

do so.
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MR. CUNNI NGHAM Do you have any idea where the source
of that 300,000 acre-feet of water comes in? Any you
gent | ermen.

MR, GEORCE: Yes. W assune that it is water
appropriated fromthe river.

MR, CUNNI NGHAM  Part of the underflow of the Yuba
River, is that what | understand?

MR. CGEORGE: Underflow or direct diversion, yes. Wl
bot h.

MR. CUNNI NGHAM  Per haps you nay have al ready answered
this. |If you were to start punping out of that shallow
aqui fer something | ess than a hundred, 125 feet, tapping
into that 300,000 acre-feet at present, do you know whet her
or not you would have a direct inmpact on the flow of river
itself?

MR GEORCE: | don't. | think M. Scal manin
i ndicated earlier that he didn't have enough data to
estimate that.

MR. CUNNI NGHAM  That is what | thought | heard.

Thank you.

Before you woul d start such a diversion would it be, in
your opinions, a good idea to develop such a connection or
to discuss whether -- to devel op whether or not such
connection exists?

MR GEORGE: That would be an excell ent idea.
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MR, CUNNINGHAM  As | understand it, also there is a
deeper aquifer that | think you have identified and
di scussed that it does not seemto quite parallel the
river's course, but takes, | believe you said, a
sout hwesterly direction.

M. Scalmanini, | think you were the one that testified
nostly to this.

MR. SCALMANINI: Yeah. 1 didn't say the aquifer goes
in the southwesterly direction. | said the groundwater
flow, it goes in a southwesterly direction. | didn't try to
map its lateral extent.

MR. CUNNI NGHAM | stand corrected.

Have you -- to the extent you | ooked at wells and wel |
data to discover this direction of flow, have you | ooked at
wells outside of the Goldfields area to also evaluate this
sanme flow direction?

MR. SCALMANINI: Not as part of doing this, no.

MR. CUNNI NGHAM  Have you | ooked at any wells to the
north of the river to establish whether or not there is a
flows in this sane general direction, in the |ower aquifer?

MR SCALMANINI: No, | did not.

MR. CUNNI NGHAM At best right now your testinony is
that we know which way it is flow ng, perhaps, and we can
get a sense of how deep it is, but that whether or not it is

connected to the river is still perhaps an open question?
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MR. SCALMANINI: Well, in the strictest sense if you
want to like -- this goes basically to the question you
asked a minute ago: Wuldn't it be a good idea to know
about the connection? Having investigated that kind of
guestion in seenm ngly countless areas, not just one, that it
woul d be nice to know nore about exactly what the norphol ogy
| ooks like, fromwhere | |ooked at all the information al
the way to the river.

So to draw an absol ute conclusion that there is the sane
ki nd of confining separation all the way to the river that |
showed in the cross-section here would be nice to know. But
hydraulically, hydraulically, the water levels strongly
suggest that it does exist. |If it was conpromised a few
tens to hundredths of feet to the north, neaning that it
become all gravel and this confinenent that separates one
fromthe other wasn't there, then it is not likely that you
can support the many tens of feet of water |evel difference
that historically have been present out there at close to a
pl ace where it would be tied together

MR. CUNNI NGHAM But there is a possibility still if
you were to go all the way to perhaps the areas i nmedi ately
adj acent to the river that you might absolutely establish
sone kind of interconnection between | ower aquifers?

MR. SCALMANI NI : Sane answer as | give you before. It

i s always possible, but hydraulically it is not very
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| ogi cal

MR. CUNNI NGHAM Isn't it also true sonetines that when
you are tal king about a nultilevel aquifer, alluvial fans of
the types we are tal king about here in the Yuba River, that
oftentinmes to the extent they are separated by |ess
perneabl e | ayers, so, therefore, you have kind of a
| ayer-cake affect of alluvial deposits and that oftentines
what you will get is alluvial deposits in an earlier river
channel which may actually be going in a slightly different
direction than the rest of the river channel, but all the
sane still associated with the river? Doesn't that, in
fact, happen?

MR. SCALMANINI:  Well, yes. 1'll say just at a nore
constant depth. In other words, you mght find within that
first 125 feet that things mght vary as a function of what
the river channel once |ooked Iike versus what it |ooks |like
now, on one or nore occasions once |ooked like. But to
t hi nk about an ancient river channel then conprom sing that
clay at distance and away fromthe current river channel and
i nvalidating the head differences, et cetera, that is not
very, again, hydraulically Iogical

MR. CUNNI NGHAM A coupl e questi ons now perhaps the
other end of the Gol dfields. Perhaps you can help ne out.
As | understand it, there is a portion of water within the

ol df i el ds that are subsequently returned to the Yuba River;
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is that correct? Any of you gentlenen.

MR CGEORGE: Yes. It certainly appears that
infiltration goes both ways. There is a gradient so that it
woul d be |l ogical to assune, and we do assune, that water
enters the CGoldfields also reenters the river.

MR. CUNNI NGHAM Isn't there actually a surface
di scharge of waters fromthe CGol dfields back into the river
sonepl ace bel ow Daguerre Poi nt Danf?

MR, GEORCE: | amnot certain of that. | don't know.

MR. CUNNI NGHAM |s there any docunent that we have
available to us in the record that mght help us find that
out?

MR, GEORCE: If there is, | amnot sure. | don't
know.

MR. CUNNI NGHAM Do you know whet her in the past there
has been any such direct surface flow connection fromthe
ol df i el ds back into the river?

MR, GEORCGE: No, | don't.

MR. CUNNI NGHAM  Have you or anyone, to your know edge,
working with the conpani es been contacted to address the
probl em of migratory fish entering the surface flowruns in
t he CGol dfi el ds?

MR GEORGE: No. | amnot aware of anyone at our
conpany havi ng been contacted about that.

MR, CUNNI NGHAM If I were to tell that there is such a
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surface di scharge back into the Yuba River fromthe

ol dfields, if we have to we will treat this as a

hypot heti cal, would you consider it reasonable that neasures
be taken to prohibit the inmgration of adult salnonids into
t he CGol dfi el ds?

MR MORRIS: AmIl to understand this is a hypothetical ?

MR. CUNNI NGHAM  Treat it as a hypothetical.

MR. CGEORGE: So your question is, hypothetically if
there were a return to the river fromthe Coldfields, would
it be a good idea to prevent salnmon fromusing that to
mgrate into the Goldfields?

MR, CUNNI NGHAM  Yes.

MR, GEORCE: | amnot sure because | amnot sure that
being in the Goldfields is sonmehow bad for the sal non. |
don't know that, for instance, particular harmwould conme to
the salnon fromentering the Gol dfiel ds.

MR. CUNNI NGHAM I n essence, it is alittle too
hypot heti cal ; you don't know enough about what happens?

MR CGEORCGE: Yes.

MR. CUNNI NGHAM  Excuse ne for a second.

Last question, | want to nake sure that | didn't
nm shear sonet hi ng.

You, and again | think it would be you, M. GCeorge, you
are not suggesting that Western Water Conpany or Western

Aggr egat e Conpany woul d ever be planning on transporting and
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selling riparian flows off of the Yuba Gol dfields property,
are you?

MR GEORGE: | don't know that | have previously
testified to that. But certainly, respecting the
[imtations on the use of riparian water for instreamfl ows,
we certainly would consider transferring riparian water for
i nstream beneficial use.

MR. CUNNI NGHAM  You understand riparian waters can be
used for all reasonable beneficial uses within the
contiguous riparian parcel; is that kind of a fair
definition of riparian water, to your know edge?

MR CGEORGE: | expand a little bit based on what |
believe | understand, which is that riparian water may be --
the use of riparian water on a parcel may be forgone and
transferred for beneficial use within the stream bel ow the
poi nt where it could otherw se be used on a piece of
riparian property.

MR. CUNNINGHAM | will accept that qualification
per haps.

But you woul d not yourself understand that such
riparian waters woul d be extracted, packaged and sold out of
the property or riparian parcel itself, could not use those
specific waters as part of the transfer for conmerci al
pur pose?

MR CGEORGE: Certainly not for, for instance, Ml or
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ot her consunptive use away fromthe river. They might very

wel |l be transferred for the beneficial use of the river

itself. | believe Section 1707 of the Water Code permts
t hat .

MR. CUNNI NGHAM | have no further questions.

Thank you.

Thank you, M. Brown.
H O BROWN:. Thank you, M. Cunni ngham
M. Sandino came in. Do you have any questions?
MR. SANDI NO  No.
H O BROM: Staff.
MR. FRINK: We do have some questions, M. Brown.
---000---
CROSS- EXAM NATI ON OF
WESTERN WATER COWVPANY & WESTERN AGGREGATES, | NC.
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF
MR. FRINK: M. George, | think nbst of the questions
have are for you.
What is the relationship between Western Water Conpany
and Western Aggregates?
MR. CGEORGE: The two conpanies are totally
unaffiliated. They are both -- well, Wstern Water Conpany
is a publicly-traded conpany, and Western Aggregates is a

subsidiary of a totally separate publicly-traded conpany.
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So our connections are connections of sharing an area of
geography and water rights and history and so forth. And as
| have also testified, we are both signatories to an
agreenent from 1991 along with the Yuba County Water
Agency.

MR. FRINK: You stated that you were the Chairman and
CEO of Western Water Conmpany. Are you also an officer or
enpl oyee of any kind of Western Aggregates?

MR. GEORGE: No, sir. And we have no conmon enpl oyees
or officers between those two conpani es.

MR. FRINK: | appreciate that clarification. Thank
you.

VWhich entity, Western Water or Western Aggregates,
clains the water rights to the Iand in which both conpanies
have | and ownership interest?

MR CGEORGE: Certainly, Western Aggregates has water
rights associated with their ownership and Wstern Water
Conpany has water rights associated with our ownership. It
is difficult to conpletely disentangle them and give you an
easy, straightforward bl ack-letter |aw parsing of those
wat er rights.

I ndeed, that is one of the reasons for entering into a
joint agreenent to narket water so as to reduce the need or
the importance of totally separating those water rights

because they are in some cases intertw ned, based on sone
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conmon heri t age.

MR FRINK: |If we are |ooking at pre-1914 appropriative
rights, would the clainms of both conpanies be based on the
sanme pre-1914 appropriative claimthat we heard di scussed
previously, the 20,000 mner's inches that you referred to?

MR GEORGE: | think there would be sone intertw ning
bet ween the two conpani es' ownership clai ns.

MR. FRINK: |Is there any other basis for claining that
pre-1914 appropriative water right that you are aware of ?

MR CGEORGE: Oher than the 1910 clain? No, | am not
awar e of anything other than that.

MR. FRINK: Are there any other judgments that you are
aware of other than the judgnent of the 20.6 cfs water right
that defined a water right either conpany has an interest
in?

MR. CGEORGE: Let ne say that | am not aware of any
ot her judgment, but | amnot sure | would agree with your
characterization of what that judgnent does. The judgment
speaks for itself, obviously.

MR. FRINK: Are the current dredging operations being
done by Western Aggregates?

MR GEORGE: No.

MR. FRINK: Wio is doing the current dredging?

MR. CGEORGE: To ny know edge, it is a conpany called

Cal Sierra.
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MR. FRINK: Wiat water rights are they utilizing as
part of the dredgi ng operations?

MR CGEORGE: Again, it is very difficult to say it is
this specific right or that specific right. But it is --
they are certainly using a portion of the water rights
associated with the Col dfields.

MR. FRINK: Does Western Water itself currently divert
and use any water fromthe Yuba River?

MR CGEORGE: Well, yes. As the testinony has
i ndi cated, there is a continuous appropriation fromthe Yuba
Ri ver associated with the dredgi ng operation and physica
characteristics of the Goldfields.

MR. FRINK: Now, are you saying that Wstern Water
intentionally diverts water into the Goldfields or that
wat er seeps into the Goldfields at the present tine?

MR CGEORGE: Well, again, | amnot sure | want to get
tangled up in the term nol ogy between di version and seeps.
But | would say it is nore the latter. It is that water
infiltrates the Goldfields on a regular basis and is
continuously appropriated fromthe river.

MR, FRINK: What is the beneficial use that Western
Water is making of that water that it appropriates?

MR CGEORGE: Well, there are a variety of beneficial
uses. One consunptive use that M. Scalnmanini referred to

is the evaporation fromthe pond surfaces. Certainly there
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are --

MR. FRINK: Excuse ne. Can we stop right there?

Is it your understanding that evaporation is a
beneficial consunptive use of water?

MR. CGEORGE: | believe that evaporation is an
i nci dental consunptive use associated with the benefi cial
use of the water appropriated fromthe river for nining and
ot her purposes. The fact is that the nining operation
created ponds which have -- which are now established and
whi ch do evaporate a substantial anpbunt of water and that
that is, | believe, a consunptive use that is incidental to
t he beneficial purpose for which the water is diverted.

MR. FRINK: Are there any other uses for which Wstern
Water is currently diverting water?

MR GEORGE: Some mnor donestic use. Some ag and wild
ani mal husbandry.

MR. FRINK: Do you have any records on the quantities
of that?

MR GEORGE: No.

MR. FRINK: | believe you stated earlier that Wstern
Water and its predecessors have filed sone statenents of
wat er diversion and use with the State Water Resources
Control Board, but not for all years; is that correct?

MR CGEORGE: | believe that is right. 1In fact, if

menory serves properly, there are at |least two of themin
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the I ast 30 or 40 years.

MR. FRINK: Does Western Water have records show ng the
quantities of water diverted by its predecessors over that
| ast 30- to 40-year period?

MR CGEORGE: Well, there are lots of records. And one
of the things that we are interested in doing and
attenpting to do is to estimte on the basis of the records
that we do have what the quantities of work were. You can
appreciate that that is a very conplicated process and one
that involves a significant anpbunt of expense and effort.
And so the answer is there's a great deal of docunentation
and probably a good deal of neasurenent and engi neering that
we will need to do in order to quantify the anount of
wat er .

MR. FRINK: |Is there an understanding that establishing
a pre-1914 water right required an appropriator to actually
divert water and place it to beneficial use?

MR. GEORGE: In order to the preserve the water right,
yes, that is nmy understandi ng.

MR. FRINK: Do you know t he maxi nrum anpunt of water
that was diverted and applied to beneficial use under claim
of a pre-1914 water right?

MR, GEORCE: W do not.

MR. FRINK: Does Western Water currently claima water

right of 20,000 mner's inches?
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MR, GEORCE: Western Water observes that that is the
amount of the initial appropriation. As | already stated, |
don't believe that we have ever physically appropriated that
much water. So the basis for our water right is that 1910
appropriation, which as | read was 20,000 miner's inches.

But we do not believe that the conpany ever physically
appropriated that much water

MR. FRINK: And woul d you agree then that since
actually placing -- actually diverting and placing water to
beneficial use is a requirenment of establishing a pre-1914
wat er right that you have not yet diverted or applied to
beneficial use 20,000 miner's inches, that whatever water
rights Western Water has are | ess than 20,000 miner's
i nches?

MR CGEORGE: Yes. It would be no nore than the maxi mum
or that was actually appropriated, yes.

MR. FRINK: Do you know how rmuch that was?

MR GEORGE: | think I already said that | do not.

MR FRINK: |Is there a quantified anmount of water that
Western Water clainms it is entitled to divert under pre-1914
claim

MR CGEORGE: As | said, we are attenpting to deternine
fromthe records that do exist what that amount is. But we
do not know, and it is a daunting, expensive, time-consum ng

and probably contentious process.
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MR FRINK: Are you famliar with the legal principle
that a pre-1914 water right may be lost or reduced by five
years or nore if nonuse?

MR CEORCE: Yes, | am

H O BROMN: M. Mnasian.

MR MNASIAN. M. Brown, nmay | object on the basis
this is going beyond the scope of the notice for this
heari ng and perhaps as a courtesy to M. Frink find out what
the relevance of this is to this proceedi ng?

Sonme of the witnesses opened it, and | am sure Dan
would like to finish it, but is this really relevant?

H O BROMN: M. Frink.

MR FRINK: | believe it is relevant in that there were
sonme questions raised at the prior hearing regarding the
scope of the water rights in Yuba Goldfields. The Draft
Deci sion has some limted findings on that. And Wstern
Wat er has introduced a good deal of testinony in support of
their claimof rather expansive water rights.

I am al nost through with the questions | had. | think
it is relevant and it is helpful to establish the extent of
their past water usage.

H O BROMN: M. Baiocchi.

MR. BAIOCCHI: M. Brown, | support what M. Frink is
sayi ng, and he should be allowed to continue his

guestioning. It is part of this hearing.
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Thank you.

H O BROWN: Thank you, M. Baiocchi

M. M nasian.

MR. M NASIAN: Let ne finish. | don't renenber
anything in the notice about this being a statutory
adj udi cation of water rights on the Yuba River. So submt
t hat .

H O BROMWN. Ckay.

M. Morris.

MR MORRIS: | support M. Mnasian's objection to
this. Wat | am concerned about is exactly what happened in
t he previous docunent. There seens to sonme adjudication, if
you will, of the pre-1914 and riparian rights in these
statenents in the Board. Part of what we are going to do is
getting that stricken when we do our legal closing briefs,
for this reason and sone of the other reasons that M.

M nasi an st at ed.

So | am concerned that we open up a door on sonething
that we are not really prepared to testify on, the extent of
our rights, especially pre-1914. W are nerely trying to
establish and contradict sonme of the statements in the draft
Board report that we did not consunptively use water rights
and things of that nature. W are not here today and never
put on or attenpted to put on that we are trying to quantify

those rights today. W can't do it today.
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And that is the extent of my comments now.

H O BROMN: Thank you, M. Morris.

| sustain the objection.

Proceed, M. Frink.

MR. FRINK: In looking at ny questions, | saw that |
don't have any nore on quantification of Wstern Water
rights, in any event.

M. Ceorge, is it correct that Wstern Water does not
hold a post-1914 appropriative water right permt or license
fromthe state?

MR, GEORCE: That's correct.

MR FRINK: You commented earlier about the
difficulties that Western Water has encountered in its
efforts to market water to other water users. Are you aware
of the fact that the State Water Resources Control Board has
approved nore than a dozen water transfer proposals fromthe
Yuba County Water Agency?

MR CEORCGE: Yes, | am

MR FRINK: Is it your understanding that since Western
Wat er does not hold a pernmit or license fromthe state that
it has not requested approval of a water right transfer, of
a water transfer proposal to the State Water Resources
Control Board?

MR MORRIS: Can | get sone clarification? Did you

just say that they do not have a water right?
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MR. FRINK: Excuse nme, | will rephrase the question.

Since Western Water does not hold a water right permt
or license fromthe state, is it your understandi ng that
t hey have never requested approval fromthe State Water
Resources Control Board for any water transfers that it may
intend to make?

MR CGEORGE: Related to its Yuba water rights, that is
correct. Oobviously, we have been party to request for
transfers with respect to other water.

MR FRINK: In terns of water rights that Western \Water
clains on the Yuba River, it has never requested approval of
this Board for a water transfer, has it?

MR, GEORCE: We have not.

MR. FRINK: That is all my questions.

That conmpletes all staff's questions.

H O BROM: | have one question. |Is your mner's inch
nine gallons a mnute or 117

MR CGEORGE: | leave that to wi ser people than ne to
figure out. Three is a Northern California mner's inch and
a Southern California miner's inch. Since we are Northern
California, | presunme that is what we are | ooking at.

H O BROM: That would be 117

MR. SCALMANI NI : El even, yes.

H O BROMW. Any redirect, M. Mrris.

MR MORRI S: No redirect, M. Brown.
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H O BROMN: You have sone exhibits you would like to
offer into evidence?

MR MORRIS: Yes, we would. At this time we would nove
that Exhibits S-WAM/WA-1 through 5 be adnitted into
evi dence.

H O BROMW: Are there any objections to the adm ssion
of those exhibits into evidence?

Seeing none, they are so admtted, M. Morris.

MR. MORRI'S: Thank you, M. Brown.

H O BROAN: Panel, thank you very much for your tinme
t oday.

Thank you, M. Morris.

H O BROW:. M. Cunningham you are up. Wuld you
l'i ke a ten-mnute break?

MR. CUNNI NGHAM  That is fine, sir.

H O BROM: W will take a ten-mnute break and return
at 3:45.

(Break taken.)
H O BROM: Back on the record.
M . Cunni ngham

MR. CUNNI NGHAM  Thank you, sir.

Again, for the record, Bill Cunningham | am a Deputy
Attorney General. | amhere today representing the
Department of Fish and Gane. | would like to make a brief

openi ng statement, M. Brown.
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H O BROMWN. You certainly may.

MR. CUNNI NGHAM  Thank you.

Two separate areas of ny opening statenent are
i mportant here, and I will keep them both short because
think our closing brief will address both of these areas in
much greater detail.

The first issue, | would Iike to make sure everybody
under stands what we are here to tal k about today, the key
i ssues within the notice of the hearing itself. There are
three key issues that | think the Departnent of Fish and
Gane is going to spend the bulk of its tine tal king about
and testifying about and prepare to ask questions about.
Those are the first three key issues identified in the
noti ce.

First key issue tal ks about what rel evant new
information is available regarding the factors that
i nfl uence population trends in the follow ng species of
anadronous fish in the Lower Yuba River: American shad,
steel head trout, spring-run chinook salnon, late fall-run
chi nook sal non and fall-run chinook sal non.

The second key issue was what relative new infornation
is avail able regarding streamflow and water tenperature for
the protection of fish in the Lower Yuba R ver

The third one is what relative information is available

regarding the water diversion facilities, fish screens, fish
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| adders and fish loss at a variety of diversion points on
the Yuba River.

We are going to provide testinony on all of those
i ssues. There are significant new testinony on these
issues, and | don't think all of it has been provided to the
Board yet.

Now, as to also why are we here. The Departnent of
Fi sh and Gane has a rather unique role in these proceedings.
We are part of the reason these proceedings are being
conducted. | will not steal M. Baiocchi's thunder. Hi's
efforts in 1988 and '89 to get this process started are
admrable and clearly reflected in the proceedi ngs
t hensel ves. But the Departnent of Fish and Ganme also is
responsi ble for the start of these hearings and feels fully
obligated to continue and to finally finish these
proceedi ngs soneti ne before the end of this century.

H O BROAN: M. Cunni ngham

MR CUNNI NGHAM  Sir.

H O BROM: | will give you an extra two mnutes. M.
Bai occhi just cane through the door, and should be

recogni zed your --

MR. CUNNI NGHAM | was giving you kudos, Bob, and you
mssed it.

MR. BAIOCCHI: | amsorry for being |ate.

MR. CUNNI NGHAM | amsorry, M. Brown. | did want to
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recogni ze, Bob, your contribution in getting us started.

MR. BAI OCCHI: Thank you.

MR. CUNNI NGHAM Not to steal you thunder, but suggest
that the Departnent of Fish and Ganme Lower Yuba River
Fi sheri es Managenent Pl an was another elenment in starting
t hese proceedings. As you know, and as all of the Menbers
of the Board do, that plan was required under the Protection
Standards Act, contained in the Departnent of Resources Code
and required the Departnment to identify streams and
wat er cour ses throughout the state for which mni mum fl ow
| evel s need to be established to assure the continued
viability of streamrelated fish and wildlife resources.
That is why we are here or one of the main reasons we are
here.

As you al so know, there are a variety of additional
| egislative acts, not only indicating that it is the
Departnment's responsibility along with others to try to
ensure a continuing growh, perhaps a regrowth, of
anadromous fishery resources in the state of California.
You will oftentimes hear the nunmbers as a doubling. | think
the statute on that was supposed to -- |apsed | ast year. W
are a little beyond that.

But we are also hear to tal k about such sinple things
as Fish and Gane Code 5937, flow rel eased bel ow dans to keep

fish in good condition. W would also just like to talk
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about in general and rem nd everybody in general that part
of our concerns here are that reasonable use of water in
California includes, anpbng other things, protection of fish
and wildlife sources. Water diverters are to constrain
their use, their nmethod of use and nethod of diversion to
provide, if possible, for the beneficial uses of other
resources attached to the water diversion. Fish and
wildlife for the State of California are inportant, in fact
I would argue are critical elenents for the quality of life
for the people of California. Protection of those fish and
wildlife should be a preeminent elenent of this proceeding
and all future proceedings this Board conducts | ooking at
California waters. W are tal king about not just about
public trust, something | would consider as nore clearly
defined as public good.

We think we can provide testinony today that wll
establish that those fish resources specifically identified
in the notice of this hearing are not necessarily being
protected by existing flows and, in fact, point out that
there seens to be something al nbst ignored by the testinmony
so far, and that is right now the fisheries' flows and
protections in place are froman agreenment from 1965, 36
years ago, five years before Bullards Bar Dam was even
built. We are living with diversions and fisheries

protections that are so out of date as to, | believe,
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honestly be call ed | udicrous.

| do think there is lots of new evidence. | think the
Board's proposed decision goes a long way to address the new
evi dence fromthe 1992 proceeding. | think what we have,
t hough, is evidence that has been suggested that even that

deci si on may not go far enough

Wth that, we will go ahead and put on our wi tnesses.
M. Brown, | have five witnesses | would like to call
| have themall here today. And if you would, | amgoing to

go through themindividually, but then | would ask to
present them as a panel for cross-exam nation

H O BROM: Al right.

MR. CUNNI NGHAM | al so have a couple of details | need
to fix. The first detail is, it is nmy understanding that in
| ooking at the record there is an element missing, and it is
not really a state elenent. The proposed 4(d) rule taken
fromthe Federal Register for protection of steelhead in
California, Oregon, Washington, and so forth. |In |ooking at
the report at present, it appears that this proposed 4(d)
rule was not currently identified as an el ement in anybody's
testinmony or exhibits. And as such, | would like |eave
today to go ahead and offer that, if appropriate, as our
Exhibit 37. W won't talk about admitting it into evidence
yet; it is something that | believe that this Board can

recei ve and acknow edge because, anmpbng other things, it is
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an official public docunment. You could judicially notice.
| did bring 20-plus copies of it today as well. | wll give
the Board -- you get six and the rest will be here as well.

H O BROM: Put themon the table, and those who want
a copy, come get them

MR MNASIAN. Can we be a little clearer on the part
of DFG? Are they marking this?

MR. CUNNI NGHAM W are just narking.

H O BROW. Marking it as Exhibit 37

MR. CUNNI NGHAM  As our Exhibit 37.

It has cone to nmy attention also, and | will apol ogi ze
to everybody, | will take full responsibility for this one.
In | ooking at our proposed testinony that we have submtted
that we do have some minor errors, and | will call those
guestions into everyone's attention now and then we wll
deal with themas we get into them

First, in looking at testinony of M. Nelson, M.
Brown, there is a nunmerical addition error in the testinony
itself, inthe witten testinony, which is DFG1. It is
refl ected both on the second page and again in, | believe,
Exhibit 4, S DFG 4. Wth your perm ssion, | have copies of
both of those that have been anmended to reflect the change,
and they are just, again, additional errors. M apologies
for that. But I'Il go ahead and -- | brought copies of that

as well for both Board staff --
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H O BROW. Do you want to read the changes in the
record?

MR, CUNNINGHAM  Sir, | can

On the second page of DFG 1, S-DFG 1, the testinony of
John Nel son and Julie Brown. On the first pull paragraph

that starts below the word "entrai nnent," about one, two,
three, four, five Iines down, there is a nunber. Entire
sentence says:
During the entire salvage period (only 483
days over a ten-year period). (Readi ng.)

It should read "43,338 juvenile fish were prevented
fromentering the Hallwood- Cordua diversion." That is the
correction. That same nunber is reflected in S-DFG 4 down
in the lower |eft-hand corner where it concludes total fish
saved. The nunber should read 943,338. So | have copi es of
that as well. Again, | apologize for that technical error

And then, sorry, M. Brown. | amtruly enbarrassed
about this, in looking through the actual copies of
testimony we made and submtted, we have sone extraneous
material that should be, | guess the best at this tine is,
di sregarded at this point in tine.

In SSDFG 3, which is the resune or CurriculumVitae for
Julie Brown, attached to the back of it are two additiona
resunmes that should be renoved or otherw se excluded. One

of themrefers to resune of M. Robert G Titus who is not
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going to be testifying today. The other one is a resune of

M. Dan Odenweller. A separate resume of M. Qdenweller is

attached as a later exhibit. That is redundant material and
shoul d be renmoved fromthe record.

Al'so, in S-DFG 14, the resunme or Curriculum Vitae of
Debra McKee, there was also attached to it a resune of M.
Wlliam Snyder. Another witness who will not be appearing
today. That material can also be renpved or stricken.

H O BROMWN: Any questions so far?

MR. CUNNI NGHAM  Again, | apol ogi ze for the problem

M. Brown, | also need to have two witnesses sworn. |
can do themeither as we get to themor would you prefer to
do it now?

(Cath adm nistered by H O Brown.)

MR. CUNNI NGHAM  Thank you, sir.

Wth that | amgoing to go ahead and sit down -- | will
stand up.

H O BROMN: Your choice.

MR, CUNNINGHAM | would like to call as our first
wi tness M. John Nel son.

---000---
DI RECT EXAM NATI ON OF FI SH AND GAME
BY MR, CUNNI NGHAM
MR. CUNNI NGHAM M. Nelson, if you have a mi crophone

in front you, please state your full nane for the record.
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MR, NELSON: John Nel son

MR. CUNNI NGHAM  You have been sworn in today's
proceedi ngs?

MR, NELSON: | have.

MR. CUNNINGHAM M. Nelson, is S-DFG 2 a true and
correct statenent of calcifications for today's
pr oceedi ng?

MR NELSON: It is.

MR, CUNNI NGHAM  Are Exhibits S-DFG 1 and S-DFG 4 and
S-DFG 12 true and correct copies of your witten testinony?

MR NELSON: Yes.

MR. CUNNI NGHAM M. Nel son, could you summari ze your
testimony for this proceedi ng?

MR. NELSON. The first thing | would Iike to do is
thank the Board and Board staff for allow ng the Depart ment
to put on our testinony at this time. It truly did allow ne
to take ny vacation as scheduled. | do appreciate that, so
t hank you very nuch.

The Departnent having reviewed the Draft Decision that
was issued, it found that it provided significant
i mprovenent in flows, tenperatures and resulting habitat
condi tions for anadromous fish in the Lower Yuba River above
and beyond those provided by the 1965 agreenent. However,
several changes have occurred since the 1992 heari ngs,

specifically the listing of spring-run chinook sal mon, which
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is a state-and-federal -listed threatened species, as well as
steel head trout which is a federal -listed species which have
occurred since the 1992 heari ng.

Li sting of these species nakes it necessary that
adequate fl ows, temperatures, flow change requirenents and
state-of-art fish screens are inplenented to protect these
species in the Lower Yuba River. Additional consideration
needs to be given to these areas in order to afford
appropriate protection and prevent further inpacts to these
species. And this is where our testinony will be centered
t oday.

Rat her than present our testinobny as you heard in its
entirety, the Board -- for the Board sake we will be
presenting our testinony as a sunmary.

There are a few areas | would like to place specific
enphasis on in ny testinony. These are potential for
entrai nnent at diversions, some requirenments with respect to
flow, flow reductions and tenperatures for spring-run
chi nook sal mon and steel head trout and the presence of
these species in the various |ifestages of species in the
river throughout the year.

Since the 1992 hearing, the departnment has continued to
periodically operate the fish screen on the Hal | wood- Cor dua
diversion in order to prevent the unnecessary | oss of

juvenile salnon and steel head at that diversion. The screen
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has been operated for a total of 483 days over the last ten
years. During that period of tinme nearly 1,000,000 juvenile
chi nook sal mon have been sal vaged at that facility, and up
to 40,000 fish have been salvaged in a single day at that
facility in the last ten years.

Typically, the Department operates the screen on a
yearly basis during the snolt outmgration period. Prinmary
time of operation is fromthe beginning of the irrigation
season t hrough roughly April through md to -- early to md
June. That is usually the |ongest that we operate it.
Oten it is operated a much shorter period of tine.

What is inportant to notice in this is that the actual
di version period is nuch greater than the tine that the
Department operates the screen

In the past, the Departnment has observed, and linited
i nfornation indicates, that just as we were beginning to
shut down operations of the screen at the Hallwood- Cordua
di version there was substantial nunber of juvenile steel head
j ust beginning to show up.

So in 1999 the Department was able to obtain additiona
funds to extend the outm gration salvage at the
Hal | wood- Cordua screen. And the reason we did that was
specifically because of the hypothesis that steel head were
i ncreasing in nunbers bel ow Daguerre Poi nt Dam and novi ng

into the diversion. And so we extended the sal vage
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operation from April, roughly April 15th, through the end of
August | ast year. The reason we did this, obviously, in
addition to saving the fish was to look at life-history
strategies and the nunbers of fish that would have been
entrained at the diversion if we had not operated it.

What we found was that, just as we were beginning to
typically cease operations of the screen in late May and
early June, the nunber of fish, steel head, that were present
were increasing and increased continually through July, and
then at which tinme we shut the screen down | ast year in
August there were still substantial nunbers of steel head
remai ning at the screen, salvaged at the screen

| refer you to S-DFG Exhibit 5 that will give you the
specific nunmbers and the timng by day of steel head sal vaged
along with juvenile chinook salnmon. Additionally,

i nformati on that indicates that the potential for

entrai nnent of juvenile salnmonids at the screen is this

past fall we began rotary screw trap outmnigration study on
the Lower Yuba River, and we placed a screw trap, which is a
device to capture juvenile fish that are noving downstream

We placed that in |ate Novenber, Novenber 24th, at the
Hal | wood Boul evard area of the Yuba River. This is
approxi mately six mles downstream from Daguerre Point Dam
Wthin the first 24 hours of operations we captured

significant nunbers of juvenile fish. And, in fact, since
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then and through md February we have captured thousands of
fish per day. |In fact, in one single 24-hour period we have
captured as nany as 100, 000 juvenile chinook sal non. The
fish range in size frombeginning of the trapping in
Novernber actually through present fromthe size of

approxi mately 30, 32-mllinmeter chinook salnon up to
yearling size chinook sal non, and sone yearling size

st eel head on occasi on were trapped.

Additionally, recent information and limted
i nformation indicates that energing steel head are present in
the summer nonths in the Yuba River. Steelhead as small as
24, 37 nmillineter have been observed during the sumer in
July, August and Septenber in this past year. | refer you
to S-DFG Exhibit Nunber 7 for that.

And really the point to all of this is that there are
vast nunbers of juvenile and recently-enmerged chinook sal non
and steelhead trout present in the river virtually
year - round.

Based on this information, as well as information
presented in 1992 hearings, it is clear that significant
entrai nnent can and does occur at unscreened and i nadequate
screened diversions, including Hallwod-Cordua and South
Yuba Brophy diversion

The other point that | would like to stress is the need

to provide additional neasures to protect spring-run sal non
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and steelhead trout. In the Departnent's 1991 Lower Yuba
Ri ver Fisheries Managenment Plan, while we did include

i nfornmati on on spring-run chinook sal non and steel head

trout, the focus of our testinobny and the nanagenent plan at

that time was directed towards fall-run chinook sal non, and
that is now a shortcoming in that plan

And this appears -- this evaluation appears to be
carried forward in the Draft Decision that was issued.

And with that in nind, the inportant information is on
-- is with respect to spring-run chinook sal non and the
steel head. Adult spring-run mgrate upstreamin the Yuba
River in March, April, My, June time frame. Spring-run
adul ts presently hol dover over sunmer in the area above
Daguerre Point Dam During this period of time the eggs ar
devel opi ng and maturing and the spawni ng occurs in late
sunmer .

Spring-run spawni ng has been observed for the | ast
several years to begin in approxinately the second week of
Septenber. And this past year we actually conducted a
spawni ng timng and distribution survey of spring-run from
the Tinbuctoo Bar, which is about approximately two mles
upstream of Hi ghway 20 down to Daguerre Point Dam W
started those surveys in the first week of Septenber and
then on a weekly basis we report the river and determ ne

spawni ng nunbers as well as |ooking for the initiation
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timng of spawni ng.

What we found was that spawni ng occurred in the second
week of Septenber, sonewhere between the 17th and the 15th,
and within that first week there was substantial nunbers of
redds that were formed in that tinme period.

Additionally, we took other neasurenents related to
spawni ng characteristics with respect to flows, velocities,
spawni ng depths. And as you woul d expect, those are quite
simlar as with other races. The fish spawn at deep depths.
Three feet spawning was al so very, very shallow, which is an
important thing to notice here, in less than a foot or --
excuse ne, less than a half a foot of water

So really what this is indicating is that flows
occurring on Septenber 1st, the first part of Septenber,
shoul d be maintained thereafter to prevent dewatering of
redds and the |l oss of incubating eggs and emnerging
spring-run salnon, as well as to not discourage the
initiation or spawning that is occurring at that tine.

Al so, additional consideration should be given to
provi di ng acceptable water tenperatures for adult
em gration, over sumering and spawni ng as well as egg
i ncubati on, energence and rearing of spring-run

The tenperatures indicated in our managenent plan was
57 degrees, and | refer you to the appropri ate page nunber,

42 of that plan. And really this is in agreenent with
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recent research by U S. Fish and WIldlife Service, who
conducted a study on the effects of water tenperatures on
the Sacranento River fall-run and w nter-run chi nook
salnon. And this information as well as some of the

i nformati on presented by other parties here, in particular
in the Yuba County Water Agency suppl emental Exhibit 19,
reference is nade to acceptabl e water tenperatures.

And to truly look at all that data, that data is
clustered with respect to tenperatures around a 56, 57
degree requirenent with the exception of one study that is
exceedi ngly higher than that and is really not validated by
really any other study. What is inmportant is that
i nformation and those recomendati ons are cl ustered around
the 56, 57 degrees.

One | ast thought, as indicated previously by the
sal vage operations at the fish screen on Hal | wood- Cor dua
di version, which indicates that substantial nunbers of
juvenil e steel head are novi ng downstream bel ow Daguerre
Poi nt throughout the sumer. Because of the continued
decline of this species and subsequent listing of this
species, it is inportant to provide appropriate water
tenper atures bel ow Daguerre Point Damfor this |ifestage
And, again, that tenperature is 60 degrees. That
information is clustered around that. And al so, again, back

in Yuba County Water Agency Exhibit 19, the infornmation

CAPI TOL REPORTERS (916) 923-5447 1951



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

indicated there is clustered around that 60 degrees as an
acceptable rearing tenperature for steel head trout.

You will hear nore on this fromour other w tnesses.
They will be speaking specifically to the spring-run
requi renents, steel head requirenents and fish screen
requi renents.

Did you want ne to discuss the recomendations?

MR. CUNNI NGHAM  Yes, we will. M. Nelson, can you
give us at least a very brief discussion of the Departnent's
recomendation. Again, | think we did provide such a brief
di scussion in our policy statenent by M. Banky Curtis at
the start of this proceedings. Again, | would like to have
you enphasi ze that, please.

MR NELSON: | would like to reference the
recomendati on by saying that just while saying that the
Draft Decision provides significant inprovenent in flows,
tenmperatures and resulting habitat conditions above the 1965
agreenent, the recomendations in the Draft Decision are, at
a mnimm should be inplenented i mediately. However,
based on the analysis of new information presented here and
ot her studies and by other parties at this hearing,
addi ti onal measures are needed to adequately protect and
mai ntain spring-run, fall-run chinook sal non and st eel head
trout in the Lower Yuba R ver

And really, our recommendati ons are based on the
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presence of all these species and races, fall-run
spring-run chi nook sal nbn and steel head trout and the
nunerous |ifestages and the overl apping of those |ifestages
t hroughout the year. And actually to kind of -- hopefully
you can still hear ne. 1s this okay?

Just to clarify things, we have sone figures that
represent the different |ifestages, the different races and
the species and the different |ifestages, the different
lifestages of the various species. | will try to nmake this
as brief as possible.

But really what you can see on all this is that adult
m gration, spawni ng, incubation and juvenile rearing, there
is considerable overlap within any given species or any
given races. There is quite a variance between species and
races for these. In particular, late fall-run emigration
for adults is later. Spawning is later. |Incubation is
later and juvenile outmigration and rearing is later
al t hough it does overl ap.

Spring-run which is probably one of the driving forces
here --

MR, LILLY: M. Brown, could M. Nelson please tell us
where these are in the testinmony. | can't |ocate these.

MR. CUNNI NGHAM M. Brown, these are -- | amsorry.

H O BROMWN. M. Cunni ngham

MR. CUNNI NGHAM  These are being offered strictly for

CAPI TOL REPORTERS (916) 923-5447

1953



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

expl anatory and di scussion points. These are reflective of
evidence that | believe is already in, not necessarily in
our testinony but in the record and are provided sinply as
an expl anation of why we are providing concern and a

di scussion of flow and tenperature for year-round protection
of fisheries in the system They are providing nothing
else. W are not going to ask to nove these into exhibits;
they are just nerely discussion points.

H O BROM: Proceed.

MR. NELSON: And is actually information taken fromthe
1992 plan with respect to spring-run chinook sal mon --- have
to look --

H O BROM: M. Frink, do these need to be
i dentified?

MR. FRINK: The record isn't going to indicate any of
this information if not identified as exhibits. And if they
were, M. Lilly has grounds for his objection. If you
bel i eve that your words al one provi de an adequate
expl anation for what you are going to be discussing, no.
They need to be identified as exhibits.

H O BROMW. W are having problenms using them as
di scussi on purposes and trying to refer to themat sone
|ater date. | would suggest that you may want to reconsider
this.

MR. CUNNI NGHAM | think, again to the extent M.
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Nel son's testinony is indicating in oral testinmny what we
are seeing visually, | believe that is acceptable and

adm ssible. To the extent he is saying things like the tine
peri ods do reflect overlapping of the various |ifestages

t hroughout a yearlong period, that is all that is reflected
on the graphics. | do believe that is oral testinony that
reflects already existing oral testinony fromthe '92
proceeding and is transcribable in the record and
under st andabl e.

H O BROAN: About through with these?

MR. NELSON: | will make it real quick for everybody's
sake.

| guess really what | was trying to showis that there
is for any |lifestage, adult spawni ng, incubation, rearing,
there is a broad overlap. Wen you put all the different
races together, virtually there is one lifestage is there
virtually all year long. | begin to get dizzy and go
cross-eyed. It's just to showthere is a |arge nunber of
various |ifestages basically present year-round.

H O BROMWN: Ckay.

MR, NELSON: Just to sunmmarize. CQur recommendati ons,
we basically have five recommendations. One is with respect
to tenperatures reconmendations at --

H O BROM: |Is this in the record?

MR. CUNNI NGHAM This is in M. Nelson's testinony,
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Pages 5 and 6.

H O BROMW: You may identify it so we know where it is

in the record.

MR. NELSON: Do | need to do that?

MR. CUNNINGHAM M. Brown, | can do this for him
This recommendati on of the Department of Fish and Gane is
attached essentially as Pages 5 and 6 of the testinony of
M. Nelson and Ms. Brown. That is S-DFG 1.

H O BROAWN. Now you nay proceed

MR. NELSON: Basically, there are five recomrendati ons.

Again, it is centered around the presence of nunerous
i festages throughout the year and the different races that
are present the various tines of the year

We have tenperature reconmendati ons at Daguerre Poi nt
Dam for 56 degrees, basically, year-round. The reason for
that, and as you will hear fromour other witnesses, is due
to the presence of spring-run chinook sal mon which are
outmgrating in the springtine that have a hol dover in the
sunmertinme. Eggs are ripening and then subsequent spawni ng
of fish in early Septenber. And it is to maintain and
protect those other sumer fish as well as providing
appropriate tenperatures for fall-run, late fall-run and
st eel head spawning later in the year and throughout the
year.

And the subsequent recomendati on of 60 degrees at
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Marysville is based upon the juvenile steel head trout that
are noving into and utilizing the Lower Yuba River; and 60
degrees is the acceptable tenperature for neans of that
Iifestage.

Wth respects to flows, those flows occurring on
Sept enber 1st shoul d be maintained thereafter, basically to
prevent the dewatering of redds and | oss of incubating eggs
and energing spring-run in those redds. W have seen that
sonme flow reduction is acceptable, but is probably very
l[limted. W would work with all parties to better define
what that criteria is.

And then we would ask that based on the information
that is presented and will be presented that fish screens
that meet current DFG and National Marine Fishery Service
criteria be required on all diversions, including the
Hal | wood- Cor dua and the South Yuba Brophy diversion

And within the Board's authority we would ask that, and
while we did not talk about it in the summary, there is
information in the witten testinony about passage and
probl ems with passage for spring-run chinook sal non and
steel head and potentially late fall-run at Daguerre Point
Dam And we would ask within your authority that you
require inmprovenents for passage of adult sal nonids at
Daguerre Point Dam

That basically concludes the summary of ny testinony
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and the others will testify now.

MR. CUNNI NGHAM M. Brown, for the record, to the
extent there is a question about overhead slides, show ng
the various lifestages, | would |like to call to your
attention and that of staff and others that that information
on those slides is gleaned and presented just in a different
format. The information itself is contained in the proposed
decision of the Board itself on Page 30, Figure 3, in which
fall-run, late fall-run, spring-run chinook and steel head,
various lifestages are identified.

H O BROWN:. Thank you, M. Cunni ngham that hel ps.

MR. FRINK: M. Brown, just so our evidentiary record
is clear, the portion of the Draft Decision that M.

Cunni nghamreferred to identifies the actual exhibits from
the prior hearing fromwhich that information was gl eaned.

MR. CUNNI NGHAM | amsorry, it does -- for the record
that information is gl eaned fromthe Departnent of Fish and
Gane's Exhibit 26, Page 10 at the prior hearing and Yuba
County Water Agency Exhibit 20, Pages 3 through 8 -- Page
3-8 an 3-9.

H O BROM: Al right.

MR. M NASIAN: Does that nmean that we are all going to
get a colored copy of those overlays?

H O BROM: | did not read that, M. M nasian.

MR. CUNNI NGHAM |'m sorry, we don't have those,
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M. Brown. They will be --

MR. M NASIAN: Well, ny understanding is that we are
entitled to a copy of all exhibits that are being presented.
What has happened here to this particular overhead by the
fact that somebody believes it can be found in a Draft
Deci si on?

H O BROM: Go ahead, M. Frink.

MR, FRINK: | don't believe that the overheads have
been identified or offered as an Exhibit.

| believe M. Cunni nghamwas sinply saying that sinilar
information was reflected in the Draft Decision with the
exact exhibit nunmbers fromthe prior hearing cited there.
But | don't think that the overheads are being offered as an
exhibit. That was ny understandi ng.

MR. CUNNI NGHAM  No, they are not.

If I may call my next wtness, M. Brown.

H O BROAN. You may.

MR, CUNNINGHAM | would like to call Ms. Julie Brown,
pl ease.

Ms. Brown, can you state your nane for the record.

MS. BROWN:  Julie Brown.

MR. CUNNI NGHAM  Were you sworn in for this proceedi ng

M5. BROMN: Yes, | was.

MR, CUNNI NGHAM Ms. Brown, is Exhibit S DFG 3 a true
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and correct statenent of your qualifications for this
heari ng?

MS. BROMN: Yes, it is.

MR. CUNNINGHAM | take it that is with the exception
that we are not going to include M. Titus' statenent of
qualifications and M. Odenwel |l er's statenent of
qualifications?

MS. BROWN: That's correct.

MR, CUNNI NGHAM  Are Exhibits S-DFG 1 and S-DFG 4
t hrough S-DFG 12 true and correct copies of your witten
testimony for this proceedi ng?

MS. BROWN. Yes, there are.

MR. CUNNI NGHAM | believe at this tine we will just go
ahead and offer Ms. Brown for cross-exam nation rather than
providing a summary of her testinmony. We will put her on as
a part of the panel for cross-exanination. W are hoping
this will nove things a little nore briefly.

H O BROM: It will.

MR, CUNNINGHAM | would also like to call as our next
wi tness Ms. Deborah MKee.

Ms. McKee, can you state your nane for the record.

MS. MCKEE: Deborah MKee.

MR. CUNNI NGHAM  Have you taken an oath to participate
in this proceedi ng?

MS. MCKEE: Yes.
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MR, CUNNI NGHAM  Ms. McKee, is Exhibit S-DFG 14 a true
and correct statenent of your qualifications?

M5. MCKEE: Yes, except for WIlliam Snider's
qual i fications being attached in the back.

MR. CUNNI NGHAM  Thank you.

Is S DFG 13 a true and current copy of your witten
testi mony?

MS. MCKEE: Yes.

MR. CUNNI NGHAM  Are Exhibits S-DFG 15 through S-DFG 26
true and correct copies of the attachments, figures and
tabl es submitted as part of your witten testinony?

M5. MCKEE: Yes.

MR. CUNNI NGHAM Ms. McKee, can you briefly sumari ze
your testinony.

M5. MCKEE: | amgoing to try and provide a brief
sunmary of sonme of the key points of my witten testinmony
for brevity sake so hopefully we can | eave here today by
3: 45.

I am here today to respond to two hearing issues
proposed by the Board. And the first was what rel evant new
infornation is available regarding factors that influence
t he popul ation trend of spring-run chinook in the Lower Yuba
Ri ver.

As M. Nelson just pointed out, subsequent to the

Departnment issuing its Lower Yuba River Fisheries Managenent
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Plan in 1991 and the Board's Draft Decision in 1996,
Sacramento River spring-run chinook sal mon were |isted both
under the California Endangered Species Act and the federal
Endangered Species Act. As an attachnent to ny testinony |
submtted a copy of the Departnent's 1998 report to the Fish
and Ganme Commi ssion which was the Departnent's status
review, titled "Status Review of Spring-Run Chi nook Sal nbn
in the Sacranento River Drainage, Candi date Speci es Report
98-1," and that was nunber Exhibit S-DFG 15.

We have submitted that document because it contains the
rel evant new i nfornati on on the historic and present
di stribution of spring-run; popul ation, status and trends;
factors affecting the species survival; present nanagenent
actions to recover spring-run; and reconmrendations for
future management actions.

The Departnent's nonitoring studies since 1980
indicates that there is a small popul ation of spring-run,
based on characteristics such as the tining of adult ascent
during April, My, June, and the early spawni ng during
Sept ember through early Cctober, which continues to persi st
in the Yuba River. The best professional judgnment by the
Department personnel estimates that there are several
hundred spring-run in the Yuba River

There is very little today of the forner spring-run

habitat in the Central Valley that once existed. The
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Department has estimated that there was once approxi mately
2,000 mles of salnmon habitat, which was avail abl e before
the dam construction and mning in the Central Valley and
about 82 percent of that historic habitat is now | ost.

In addition to the w despread | oss of adult hol ding and
habi tat, degradation of habitat in the | ower part of
tributaries and in the migratory pathways is considered to
be significant ongoing risk to Sacranento spring-run chi nook
sal non.

The juvenile rearing habitat, the juvenile and adult
m gration corridors have been severely inpacted. The
degradation includes, and | think this is very relevant for
this hearing, restricted and regulative flows, agricultura
and nuni ci pal diversions and returns, unscreened and poorly
screened diversions, elevated water tenperature, poor water
quality and poor quantity -- low quantity of remmining
habi t at s.

The adult passage in the | ower reaches of spawni ng
tributaries, adults can be del ayed or they can be even
bl ocked from ascendi ng those tributaries under |ow flow
conditions. And the nortality of migratory juveniles is
considered a significant factor affecting spring-run
abundance.

The Board al so asked for rel evant new information

pertaining to stream flow and water tenperature requirenents
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for the protection of fish in the Lower Yuba River and

whet her new i nformation was avail able to support different
stream fl ow and water tenperature requirenents during bel ow
normal, dry and critically dry years.

The stream fl ow and water tenperature requirenents
specifically provided for spring-run chinook sal nmon; they
need to be provided that based on their fresh water habitat
requirenents: fish age, life-history phase and specific
seasons of the year. Table 2 of ny witten testinony is a
sunmary.

That is a table fromny witten testinony and it is a
summary of information gl eaned directly fromthe
Department's status review. Those tenperatures are
tenperatures whi ch were devel oped for defining essenti al
habi tat requirenents for spring-run chinook sal nbn. Since
adults enter the Yuba River in md February through July,

t hey need adequate streamflows to all ow upstream passage to
adult holding habitat. As you can see, they have a
preferred tenperature range for adult upstreamnigration

bet ween 38 degrees and 56 degrees.

A mature adult spring-run stage for several nonths
bef ore spawni ng and the upper linmt of the optinal
tenperature range for the adults holding while eggs are
maturing is 59 to 60 degrees. A sustained water

tenmperatures of 80 degrees, 80.6 degrees, is lethal to
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adults. Adult spawning in the Yuba R ver occurs from
Septenber to October, with peak spawning in | ate Septenber.

The upper preferred water tenperature for spawni ng
adults is 55 degrees. The optinmum tenperature range for
chi nook sal mon egg incubation is 44 degrees to 54 degrees.
And at tenperatures above optinmum egg reliability is
reduced and nortality increases sharply.

| would like to point out that the Departnent also

submitted a copy of the U S. Fish and WIldlife Services

recent report on special tenperature tol erance studies which

they perforned to determ ne whether there was a genera
consi stency of tenperature tol erances for sone of the
different tenporal runs of Central Valley chinook sal non
especially if there were differences, let's say, between
fall- and winter-run. The Department subnmitted as
S- DFG 10.

The Service found incubation nortality increased with
i ncreasing tenperature which resulted in 90 percent for

fall-run and 87 percent for winter-run nortality at

tenperatures of 62 degrees. |Incubation tenperatures from 62

to 64 degrees appear to be the physiological limt of enbryo

devel opnent, which resulted in 84 to 100 percent nortality
prior to emergence.

VWhat is nobst inportant about the report is that the

Servi ce recommended for the case of the main stem Sacranent o
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River retaining the less than or equal to 56 degrees
tenperature requirenent between Keswi ck Dam and Ben Bri dge,
speci fi ¢ managenent recomendati on on to use this
information to protect chinook salnmon in the nmain stem
Sacramento. They al so have recomendati ons which we think
are very relevant to the Yuba River on what to do in
situations where your cold water availability is limted.

In the case of the Sacranento, the Fish and Wlidlife
recomended rel easing cold water over the warnest nonths in
order to maintain slightly elevated tenperatures if the cold
wat er pool is linted, because that would result in a | ower
cunmul ative nmortality conpared to alternative managenent
strategi es that have been enployed in the past of
mai ntai ni ng an opti num tenperature condition using up your
cold water supply and then having rapid enl arged
t enperatures increases.

The Board's proposed mnimumflows in the Lower Yuba
River for fishery protection purposes do not adequately
consi der the specific needs for spring-run chinook sal non
Instead, mininumflow |levels for the tine periods specified
for the delivery were devel oped principally for fall-run, as
M. Nelson has already testified. And there were secondary
consi derations for Anmerican shad and sone for steel head
trout. While the Board states they considered all races of

chi nook sal mon when they devel oped the proposed tenperature
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criteria for Qctober through March, the subsequent analysis
really focuses on fall-run. There were no criteria proposed
for the OCctober 1 through 14 tine frane for normal and dry
wat er years.

Adult spring-run can be expected to be spawning in the
Yuba River during this tinme period. The proposed
tenperature criteria during June, which is 65 degrees at
Marysvil | e gauge, was intended to provide sonme | evel of
protection to adult spring-run, but this exceeds the upper
l[imt of optimumrange for holding adults prior to spawni ng
or the 56-degree upper linmt of preferred tenperature range
for mgrating adults.

The Board's al so proposed a tenperature criteria of 65
degrees at Daguerre Point Dam for July through Septenber.
That is the tine period when adult spring-run can be
expected to be migrating upstream holding and spawning. So
to protect mgrating adults, water tenperatures in July at
Marysvil | e gauge should be | ess than or equal to 60 degrees,
and to protect spawning adults and incubating eggs water
tenmperatures in August and Septenber at Daguerre Point Dam
shoul d be I ess than or equal to 56. The sane tenperature
criteria should be extended through Cctober to protect the
breadt h of the spring-run spawni ng season

G ven the list and status of spring-run, there should

be no reductions in flow or el evations of nmaxi num
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tenperature criteria during dry years when the fish would be
expected to be already stressed and vul nerable to increased
| osses throughout the remmi nder of their fresh water life
hi story.

That is all | to have to testify today.

MR. CUNNI NGHAM  Thank you.

Next wi tness would we would like to call is Dennis
McEwan, pl ease.

Just a quick point, M. Brown, | think you said 3:45
t oday.

H O BROM: Yes.

MR. CUNNI NGHAM  That is what we are shooting for. W
will get all of our direct done in that tine period.

H. O BROM: Cood.

MR. CUNNI NGHAM M. MEwan, could you pl ease state
your full name for the record, please.

MR MCEWAN:  Denni s McEwan.

MR. CUNNI NGHAM  Have you al ready taken the oath?

MR MCEWAN:  Yes.

MR CUNNI NGHAM M. MEwan, is Exhibit S-DFG 28 a true
and correct statenent of your qualifications?

MR MCEWAN: Yes, it is.

MR, CUNNINGHAM  |I's Exhibit S-DFG 27 a true and correct
copy of your witten testinony?

MR MCEWAN: Yes, it is.
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MR. CUNNI NGHAM M. MEwan, is Attachnment A to your
testinmony, S-DFG 29, a true and correct copy of the
Department of Fish and Gane Steel head Restoration and
Managenent Plan for California?

MR. CUNNI NGHAM  That is dated February 19967

MR MCEWAN:  Yes.

MR. CUNNI NGHAM |s Attachnent B to your testinony,
which is S DFG 30, a true and correct copy of the
I nt eragency Ecol ogi ¢ Program St eel head Project Wirk Teani s
"Monitoring Assessnment and Research on Central Valley
St eel head, Status of Know edge, Revi ew of Existing Prograns
and Assessnent of Needs" dated March 19997

MR, MCEWAN: Yes, it is.

MR. CUNNI NGHAM M. MEwan, could you briefly
sumari ze your testinony.

MR. MCEWAN. There are two essential points to ny
testimony. Nunber one, there has been a severe decline of
st eel head t hroughout the Central Valley, and the greatest
factor in this decline has been |oss of juvenile rearing
habitat. It has been estinmated that greater than 82 percent
of steel head spawni ng and rearing habitat in the Central
Val | ey has been | ost.

The primary stressors affecting Central Valley
steel head are related to water devel opnent and wat er

managenment, and this is well-docunented. This decline has
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pronpted the National Marine Fishery Service to list Central
Val | ey steel head as threatened under the federal Endangered
Species Act. This includes all naturally spawned

st eel head, regardl ess of parental origin in all anadronous
reaches of the Sacranento River and the San Joaquin system
bel ow t he confluence of the Merced River, and including the
Merced River.

The National Marine Fisheries Service has designated
critical habitat for Central Valley steel head and this
i ncludes the Yuba River upstreamto Englebright Dam NWFS
has al so recently published a proposed rul e governing take
of threatened steel head and activities that are pertinent to
this hearing that NMFS believes are likely to result in
violation of this rule are: "Diverting water through an
unscreened or inadequately screened diversion at tines when
sal nonids are present.” "Water withdrawal s that inpact
spawni ng or rearing habitat and diversion or discharge of
flows that result in excessive fluctuation of stream
tenperatures.”

The second point of my testinmony is that the recent
listing of Central Valley steel head under the federa
Endanger ed Speci es Act necessitates that habitat
requi renents of steelhead in the Yuba River, particularly
wat er tenperatures, be reconsidered by the Board. The Draft

Decision allows water tenperature at Daguerre Point Damto
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reach 65 degrees Fahrenheit fromJuly 1 to Septenmber 30th in
wet and normal years and from June 1 through Septenber 30th
in dry years. Because this is above the preferred limt for
steel head rearing, preferred upper limt for steel head
rearing, this could cause inpacts to rearing juvenile

st eel head.

MR. CUNNI NGHAM  Thank you, M. MEwan

| would like to call as the last witness today M. Dan
Odenwel | er.

M. Qdenweller, will you please state your full nane
for the record.

MR. ODENVELLER: My name is Dan Bowran Odenwel | er

MR. CUNNI NGHAM  Were you previously sworn in this
pr oceedi ng?

MR. ODENWELLER: Yes, | was.

MR, CUNNINGHAM M. Odenweller, is Exhibit S-DFG 33 a
true and correct statenment of your qualifications?

MR, ODENWELLER  Yes, it is but, another addition of --
the qualification statement from M. Steven C. Hanpton was
appended to the back of mine and is not part of ny
qual i fications.

MR CUNNI NGHAM M. Odenwel ler, is Exhibit S-DFG 32 a
true and correct exanple, copy of your witten testinony?

MR, ODENWELLER  Yes, it is.

MR. CUNNI NGHAM |s Attachnent A to your testinony,
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S-DFG- 34, a true and correct copy of the Departnent of Fish
and Ganme's "Fish Screening Criteria," dated April 14th of
199772

MR, ODENWELLER  Yes, it is, and it includes Attachnent
A, which may be sonewhat confusing, the National Marine
Fi sheri es Service's Southwest Region Fish Screening
Criteria. There are two separate itens.

MR. CUNNI NGHAM M. Odenwel l er, could you briefly
sunmari ze the changes in the fish screening criteria since
the hearing in 1992.

MR. ODENVELLER: Since 1992, as a result of the listing
of several species and the desire to coordinate our criteria
bet ween the National Marine Fishery Service and Fish and
Ganme, our criteria went froma two-page docunent to about a
five-page docunent, reflecting those changes.

The significant change for purposes of the Yuba River
hearings is the steel head rai nbow trout mesh size criterion
whi ch we have included in our criteria at the request of the
Nati onal Marine Fishery Service to protect steel head fry.
The smaller size nesh size is based on a study conducted in
Washi ngton and is reflected in NVFS criteria which are
appended to ours and calls for a 332nd perforated plate
opening or a 1.75 mllimeter mesh or slotted materi al
opening, and that is the only change that | believe is

significant for the purpose of this hearing.
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MR. CUNNI NGHAM M. Odenwel l er, could you briefly
sunmari ze the status of the fish screen activities since
1992 with reference to Central Valley?

MR. ODENVELLER: Since 1992 hearings, the U S
Department of Interior Central Valley Project inprovenent
Act and its Anadromous Fish Screening Program Cal/Fed and a
bond act passed by the citizens of California, Proposition
204, provided a mechanismfor conpleting fish screens in a
nunber of |ocations throughout the Sacranento River, Butte
Creek, the Sacranento-San Joaquin Delta and in the Suisun
Mar sh

O special significance to the hearing, as you have
al ready heard, is the Browns Valley Irrigation District fish
screen cane on line last year and was funded fromthose
sour ces.

To ny know edge, only one other diversion has been the
subj ect of discussions about screening in the recent past,
and that was discussions with Cordua Water District
regardi ng the Hal | wood- Cordua diversion at this point.

MR. CUNNI NGHAM M. GOdenwel l er, have the Depart nment
and Hal | wood- Cor dua conpl eted any di scussions on future
screening on the Hal |l wood- Cordua di version?

MR. ODENVELLER: No, | do not believe they have. In
fact, | believe the discussions have been only with Cordua

at this point.
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MR, CUNNINGHAM M. Odenwell er, there has been
di scussi ons about other fish screens in this proceeding
having to do with the South Yuba Brophy diversion. Could
you conment a little on the South Yuba Brophy diversions
fish screens, specifically on the sonme identification of
fish by Dr. Kraner included in his testinony?

MR. ODENVELLER: W received as part of a report on a
scientific collecting permit infornmation which was reported
to us by letter dated March 17, 1994, in which is included
as S-DFG 35 a report docunenting continuing catches of
chi nook sal mon and steel head behind the South Yuba Brophy
gabion fish screen as it has been ternmed.

Simlar information was avail able at the 1992 heari ngs.
The record will reflect the discussion about the potential
sources for those losses. Wat was significant in this
report was we had sone smaller fish that were too small to
have been carried over in the floods earlier in the year. |
believe Dr. Kraner acknow edged they could have gone through
t he gabi on structure at that point.

Regar dl ess of causal nechanismfor the |osses, the fish
were lost to the fishery. And in the case of steel head,
rai nbow trout |osses, should this continue to occur would
constitute take, | believe, in the view of the National
Marine Fishery Service and woul d be a problemon down the

r oad.
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MR. CUNNI NGHAM M. Odenweller, is the gabion screen
of the South Yuba Brophy diversion considered an alternative
fish screen?

MR. ODENVELLER: In ny view, yes.

MR. CUNNI NGHAM  Coul d you sunmarize the work on
alternative fish screen technologies in reference to the
Central Valley that you are fanmiliar with

MR. ODENVELLER: W have had three nmmjor studies of
alternative technologies in the Central Valley in the | ast
few years: sound, lights and electricity principally. So
the work occurred for upstreammigrants at the junction of
the Merced and the San Joaquin River, for downstream
m grants at RD1004, RD108 and at Georgi anna Sl ough

None of the studies produced results, particularly for
downstream mi grants that came close to achieving the
standards that the agencies have been | ooking for in
state-of -the-art fish screens and confirmed earlier studies
whi ch have produced simlar results in the field. O
particular note in the studies that were done at RD108 and
RD1004, the unit was installed in a hatchery raceway. As a
result of sone observations by one of the technicians, an
anecdot al account on the data sheet that was voi ded suggest
that we may be facing a situation with these devices, sound,
electricity and light, where a conpeting stinmulus to the

sound, electricity or light, in this case potenti al

CAPI TOL REPORTERS (916) 923-5447 1975



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

predation, gives the critter a choice to nake, getting
tickled by electricity or bothered by the sound or eaten by
sonet hing, and nay explain the results we get in the field.
But that is based on that observation al one.

To ny know edge, there is has been no additional work
done on either the | eaky | evee concept or the rock gabion
concept which would add to or change anything in my previous
testinmony to the Board.

MR. CUNNI NGHAM  Thank you, M. Odenwel | er.

M. Brown, our witnesses are available for
cross-exam nation at this tine.

HO BROM: | think --

M. Gee, how nuch tinme do you have for cross?

MR GEE: | believe | can finish within ten mnutes.
You want to start tonorrow, whatever the Board w shes.

H O BROM: We will start tonorrow.

MR. CUNNI NGHAM  Could | ask a question, perhaps before
we close. And | amhoping to get a sense of timng for
tomorrow. | know there are going to be lots of
cross-exam nation for our panel and w tnesses. | am
wondering if you perhaps could ask of everyone a sense of
how much time. | think we mentioned you are planning to go
fairly late tonorrow, but if possible that woul d include
potentially rebuttal tine and rebuttal cross, trying to get

a sense of planning, whether we are supposed to plan for
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t hat

t onorr ow.

H O BROM: Al that are going to have

cross-exam nation, stand and | will take your

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: Twenty minutes.

H O BROM: M. Cee.

MR CGEE: Ten to 15 mnutes.

H O BROMN: Sonebody adding this up, M.
M. Sanders.

MR. SANDERS: Let's say half an hour.

H O BROM:. M. Cook.

MR COOK: Wth five witnesses, ny guess would be half

an hour.

want

H O BROM:. M. Mrris.

MR MORRIS: | amhoping not to do any, b
to get counted out. Probably ten mnutes
H O BROMN: Paul .

MR. M NASI AN:  About an hour, M. Brown.
H O BROMW:. M. Lilly.

MR LILLY: Two to two and a half hours.
H O BROM:. M. Bezerra.

MR. BEZERRA: | amfollowing M. Morris'
H O BROM: And then staff.

M5. LON Forty-five altogether.

H O BROM: Wat is that?

CAPI TOL REPORTERS (916) 923-5447
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MR. FRINK: W are getting close to six hours.

H O BROAN: That may hel p answer your question a
little.

MR. CUNNI NGHAM  That helps in part, M. Brown.

Do you foresee starting rebuttal potentially tonorrow?

H O BROM: Yes, | think so. | think a chance we
woul d do that.

MR, LILLY: M. Brown, if there is a chance of
starting rebuttal, can you tell us what the order of parties
will be for rebuttal ? Because, obviously, like M.

Cunni ngham | have witnesses that | need to tell themhowto
arrange their schedul es.

H O BROM: It will be the same order that we have
been speaking of; is that right, M. Frink?

MR FRINK: Yes, unless --

MR, LILLY: M. Brown, of course, it is your call on
the order. | would suggest it would nake nore sense to do
it inadifferent order, particularly with -- the only
reason Fish and Gane was at the end was to accommodate M.
Nel son's schedule, and we are glad we are able to do that.
At this point -- and | don't know how many other parties are
pl anni ng on doing rebuttal testinmony. But for us to have to
rebut the Fish and Gane testinony, we're going to receive
today and we will receive information tonorrow, gives us a

very limted tinme.
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rebuttal testinony.

H O BROMN: Thank you, M. Lilly.

MR. BAIOCCHI: | have a suggestion. Wy not May 1st
for rebuttal? Because | amin a bind nyself, | have a
wi tness that | haven't been able to contact, and we nay or
may not have rebuttal testinony.

H O BROM:. W have six hours tonorrow of
cross-exam nation. That nay take up nost of the day, and
let me rethink.

What do you think, M. Frink, any rebuttal tonorrow?

MR FRI NK: | don't knowif we will or not. If we were

ready to go into it at three and if any of the parties are

prepared to do it, it would sure be helpful. W my be into

schedul i ng nore days after that.

H O BROM: Who would be ready for rebuttal tonorrow,
wi t hout concerns M. Lilly addressed?

Nobody.

W will make that -- | will take your counsel, your
suggestion, under advisement and we will rule on it in the
norning. It does not look like we will get to rebuttal

t onorr ow.
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MR. CUNNI NGHAM  Thank you, M. Brown.

H O BROMN: This hearing is adjourned until

t he norni ng.

(Hearing adjourned at 3:45 p.m)

---000---
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