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TUESDAY, APRIL 4, 2000, 9:00 A M
SACRAMENTO, CALI FORNI A
---000---
H O BROM:. Conme to order. W're ready for cross
t hi s norning.
M. Cee, | believe you're up
---000---
CROSS- EXAM NATI ON CALI FORNI A DEPARTMENT OF FI SH AND GAME
BY THE U. S. DEPARTMENT OF | NTERI OR,
FI SH AND W LDLI FE SERVI CE
BY MR CEE
MR. GEE: Thank you, M. Brown. M/ nanme is Edmund
Cee. I'man attorney with the United States Departnent of
Justice. | have questions for this panel today. And I'l
start with M. MEBEwan. You are a steel head specialist; is
that correct?
MR. MCEWAN: Yes. |'ma senior fishery biologist, a
seni or biologist with the Departnent of Fish and Gane.
And currently ny work assignnent is steel head speciali st
with the Department.
MR. CGEE: How would you as a biol ogi st define "good
condition" as it relates to fish?
MR. MCEWAN.  Well, | think the Yuba County Water
Agency's testinony, | believe it's Exhibit 19, describes

t he nmet hodol ogy fairly well and the background behind the
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di fferent descriptions of "good condition."

I think | would agree with that, particularly
Prof essor Moyel's description of "good condition" when you
| ook at individual fish and popul ations and then fish
conmunities. Al of those three conponents being healthy,
then, that would probably constitute a river in good
condition, a fish in good condition.

Darryl wong's definition used in the Mono Lake
hearings, | think, adds a fourth elenent that | think is
i mportant and that's habitat condition as an indicator of
good condition. So | think I would refer back to that
exhi bit, Yuba County Water Agency's exhibit. And | think
I would agree with their definition of "good condition."

MR. CGEE: Are steelhead in the Yuba River in good
condition?

MR. MCEWAN. | don't think there's any concl usive
evi dence to show t hat.

MR. CGEE: |Is there any circunstantial evidence to
support whether they are or not in good condition?

MR. MCEWAN: | think the circunstantial evidence
suggests they are not in good condition. Steelhead in the
Central Valley, as | presented in nmy testinony, have been
declining considerably in the past several decades, the
past 50 years probably.

The wel | -recogni zed and wel | -docunent ed reason
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for that decline is related to water devel oprent,
particularly, the placenent of dans at very |ow el evations
that have bl ocked much -- nearly all, anywhere between 80
to 90 percent of the estimates of the historical spotting
and rearing habitat for steel head.

The other condition is late sunmer and early
fall - or the other inpact - | should say, is |late sunmer
and early fall high water tenperatures that are a
detrinment to steel head rearing during those peri ods.
That's well docunented that that's occurred throughout the
Central Valley and is a primary reason for the decline.
And both of those conditions appear in the Yuba River.

MR. GEE: So these conditions as you stated both
occur in the Yuba River?

MR. MCEWAN.  Yes.

MR. CGEE: Historically, how far upstreamdid
steel head migrate in the Yuba River systenf

MR MCEWAN. It's, actually -- we have sone -- in
the Central Valley, there's not a |lot of good
docunent ati on, historical docunentation on the steel head,
but the Yuba River is, fortunately, one of those places
where we do have sone fairly good docunentation

There is docunentation that on the North Fork
st eel head ascended all the way to the nouth of the Downie

River, which is near present day Downieville on the North
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Fork, about 15 to 20 niles upstream of the confluence with
the main stem and on the South Fork about 10 to 15 miles
upstream of the confl uence.

So |like nmost of the Sierra Nevada tributaries,
they did extend fairly high. They can ascend rivers
probably better than the other sal nobn species and,
therefore, can get usually higher into the drai nage than
can chi nook sal non

MR. CGEE: You refer to the Yuba County Water Agency
Exhi bit Number 19. |s there any other evidence that has
been presented by Yuba County Water Agency that provides
concl usi ve evidence that suggests that the steelhead in
the Yuba River are in good condition?

MR. MCEWAN. | think that one thing that they did
present in their studies seens to show that there is not
just one year class, but several year classes, which is an
i ndicator, "an indicator" of good condition

But | don't believe that there was enough of the
other indicators denonstrated to show that they are in
good condition. Particularly, there's no estimate of
adult run size in the Yuba River. And | think that is
absolutely critical to making a determ nati on whet her a
fish is or is not in good condition

MR CGEE: And why is that?

MR MCEWAN: Par don ne?
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MR CGEE: And why is that?

MR MCEWAN: Well, you just need to know, you know,
what the returning strength of the stock is, the nunber --
what your spawni ng escapenent is that that's, you know, a
wel | -recogni zed i ndi cator of whether or not you have
heal t hy stock.

And chi nook sal mon popul ations, there's -- in the
Central Valley there's quite a bit of enphasis and effort
and noney put in to deternmining spawni ng stock strength,
spawni ng escapenent for escapenents, and surveys and ot her
t hi ngs, redd surveys.

W just don't have that in the Yuba River at al
for steelhead. And, then, the other indicator, | think
is one of production of steel head thensel ves. And that
is: Wuat is the -- has the nunber of snoblts been
guantified, or even qualitatively assessed? The nunber of
snolts steel head, juvenile steel head that are headi ng out
to the ocean. And I didn't find anywhere in the testinony
of Yuba County Water Agency or others even an observation
of smolts in the Yuba River.

MR CGEE: Now, if juvenile rainbowtrout in the Yuba
Ri ver are observed by fish surveys, these juveniles could
be of the nonanadronous resident type; isn't that true?

MR, MCEWAN: That's correct. Yeah

MR. GEE: And can a juvenile steel head and the
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resi dent rainbow trout be differentiated?

MR. MCEWAN: Yes, they can, at that point in which
smoltification of juvenile steelhead is occurring, or has
occurred.

MR CGEE: You nentioned "snoltification" of snolts
twice already. Can you -- I'mnot an expert on that. Can
you explain what that is?

MR. MCEWAN. Yeah. Snoltification is the process by
which a juvenile steel head, or sal non becones
physiologically ready for life in saltwater. There's a
fairly large scal e of physiol ogical change that has to
take place in order for that fish be able to live in
saltwater. Saltwater environnment is entirely different
from freshwater environment.

It's a very abrupt change, a very big change.
And, in fact, nost fish species can't do it. They're
either obligatory freshwater species, or obligatory rain
species. But this anadronous life history that's
devel oped in the few fish groups allows themto live in
bot h environnents and take advantage of both.

But there is a very big change that has to occur
physi ol ogically: The gills and ki dneys and ot her
structures are changing to be able to excrete chloride
ions, the fish -- that's the biggest physiol ogical change.

And anot her, the nmetabolismis changing as well.
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And this is manifested in an outward appearance of the
fish beconming very silvery. Quanin builds up in the

scal es, the parr nmarks which are the large round ovals on
the side of the fish becone very faded or absent. The
scal es thensel ves becone very deci duous, they cone off
very easily.

So you have an appearance of a very silvery fish,
usually a little nmore elongate than a resident rai nbow
trout. And at that stage, that's what's known as the
snolt stage of steel head. And since those-- because those
fish are changing to live in saltwater and they're on
their way to the ocean, and this is occurring | night add,
as the fish is noving downstreamin freshwater

So at that stage that is at the point where you
can say that this is a steelhead. It is not a resident
rainbow trout. It's not in the ocean yet, but it's onits
way to ocean both physiol ogically and novenent wi se.

MR. CGEE: Thank you very much. M/ next questions go
to M. Nelson.

M. Nelson, you are a fishery biologist; is that
correct?

MR. NELSON: That's correct.
MR. CGEE: And you testified as to the nunber of
fishes that the Departnent of Fish and Gane has sanpl ed at

t he Hal | wood- Cordua's diversion fish screen; is that
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correct?

MR. NELSON: Yes, over the last two years.

MR, GEE: And the Hal |l wood-Cordua's fish screens are
| ocated adj acent to the Daguerre Damon the north side of
the river; is that correct?

MR. NELSON: That's correct.

MR CGEE: It's ny understanding that there is a
di version on the south side of the river adjacent to the
fishery dam is that correct?

MR. NELSON: Yes, there is.

GEE: And what is the name of that diversion?

NELSON:  Sout h Yuba- Br ophy.

2 3 3

GEE: Are the Yuba Coldfields also on the south
side of the river adjacent to the Daguerre Point Danf

MR. NELSON: Yes, they are.

MR. CGEE: And are you faniliar with the Yuba
Gol dfi el ds?

MR. NELSON:. Fairly much. 1've spent quite a bit of
time out there.

MR. GEE: Now, is water discharged fromthe
Gol dfi el ds?

MR. NELSON: Yes. Water is discharged fromthe
CGol dfields currently at a point approxi mately
three-quarters to one nile downstream from Daguerre Poi nt

Dam
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MR, GEE: And are sal nonids, adult sal nonids
attracted into this fish --

MR. NELSON: They have in the past. Over the |ast
several years we have observed, on various occasions, from
a few fish to several hundred fish that have been
attracted up through that outfall into the Gol dfi el ds,
adult fish, adult fall-run chinook sal non.

MR. GEE: Thank you. And in your opinion, as a
fishery biologist, is the Yuba CGoldfields a desirable
| ocation for the sal non?

MR. NELSON: No, they are not, primarily because,
one, there is a lack of spawning habitat for adult fish.
The spawni ng substraight is limted by the spawning
ripples, and the spawni ng substraights in the ripples are
l[imted. The ripple conplex is not very |arge.

Additionally, water tenperatures in the
ol df i el ds, especially in the | ower ends where it
di scharges, can be extrenely high - in the high 70s -
whil e the upstreamend can be in the high 50s. And it's a
very difficult transition for a juvenile fish to
outmgrate if they do survive the gravels.

Additionally, there's indication that food supply
is not adequate within the Goldfields. There is a report
published by U S. Fish and Wildlife Service that eval uated

fishery conditions in the Goldfields. And one of their
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findings was that food was a linmting factor for
j uveni | es.

And, also, the Goldfields is conprised of a
series of ponds. And in these ponds there are |arge
nunbers of predators. And it's harder for any juveniles
to make it through so they can go out.

MR. GEE: And have there been any actions taken to
precl ude sal monids fromthe Gol dfiel ds?

MR. NELSON: There have been several attenpts. In
the early '80s, there was a fish barrier, which is a large
grate of one-inch spacings, two-inch spacings sonewhere
were in that of nmagnitude, that was placed on the outfal
to preclude adults fromentering.

But it proved ineffective fromthe standpoint
that it was not maintained and it was danaged by debris,
so adults continued to get into the Goldfields. Then
during the floods of January of '97, the flows through the
Col df i el ds becanme so high that it actually washed out that
structure.

It remai ned open for several years. And
realizing a problemwas there with adults, again,
returning to the Goldfields, we have worked with the
aggregate conpany to put in a tenporary aggregate bermto
exclude adult fish for the |ast several years.

The problemwi th that is anytine there's high
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water in the Goldfields, the barrier can be breached and
really you can't get back in until sometine in the summer
or late spring to replace that barrier. So we do have,
you know, steel head and/or spring-run in the Gol dfi el ds.

And, then, this last year with funds through the
Anadr onobus Fi sheries Restoration Program and the Fish and
Wldlife Service, we obtained funds to do prelimnary
engi neering, environnental for design of an adult barrier
at the Goldfields that woul d neet the different agencies,
Fish and Gane, Fish and Wldlife, National Marine
Fi sheri es needs as well as hopefully neet the needs of the
ol df i el ds' owners, Western Aggregates and | think it's
Cal -Si erra Devel opment. And that prelimnary design has
not been conpleted at this point.

MR. GEE: Thank you, M. Nelson and M. MEwan for

your testinony and the rest of the nenbers of the panel.

M. Brown, that's all the questions | have for
t he panel this norning.

H O BROW:. Al right. Thank you, M. GCee.

M . Bai occhi .
/1
/1
/1
/1

11
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---000---

CROSS- EXAM NATI ON OF CALI FORNI A DEPARTMENT OF

FI SH AND GAME
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH

MR. BAIOCCHI: Good norning. M/ name is Bob
Bai occhi. |'mconsultant and agent for California
Sportfishing Protection Alliance. M first questions and
series of questions will go to M. Nelson

M. Nel son, who operates and nai ntai ns and pays

all costs for the Hal | wod- Cordua diversion fish screen?

MR. NELSON: The Department operates it and
mai ntai ns the screen.

MR. BAI OCCHI: Thank you.

MR. NELSON: And we, also, supply all personnel for
operation of the stream

MR. BAIOCCHI: Thank you. Has the Hallwood or
Cordua Water District provided the Departnent of Fish and
Ganme with tinely notice of when the districts are going to
begi n diversions in the spring?

MR. NELSON: No. W have requested notice on - at
| east to Cordua - on occasions and we have never received
that notice. Usually it's us having to drive out there
and check the diversion on a daily basis, or weekly basis

to determ ne when the water starts flow ng.
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MR. BAIOCCHI: Thank you. Have either the Hallwood
and/ or the Cordua Water Districts assisted the Depart ment
of Fish and Gane in the operation of the fish screen?

MR NELSON: No.

MR. BAIOCCHI: Thank you. What actions have the
Hal | wod and/or Cordua Water Districts initiated to
initiate fish entrainnent at their diversion?

MR. NELSON: None to date, but | would add that |
have nade presentations to both the Hall wood and Cordua
Boards and also witten them several letters requesting
their participation in working with us to devel op a screen
that nmeets both DFG s and National Marine Fisheries
criteria in our needs as well as addresses their needs.

Cordua has been receptive to that and has shown
an interest to work with us. There are sonme out --
remai ni ng i ssues that are unresolved with respect to the
wat er shed and operations and nai ntenance of that.

However, we are hopefully going to proceed with
the feasibility study. And within that feasibility study,
hopefully, that we can resol ve those issues. And our
desired position is that the districts would own, operate,
and maintain the diversions.

Wth respect to Hallwod, | have never received a
return phone call or a response to any letter with respect

to participation. But, again, we hope that they wll
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participate through this feasibility study with nmaybe sone
proddi ng fromthe other districts.

MR. BAIOCCHI: Thank you. Since the hearing of
1992, have threatened steel head juvenile and/or adult
st eel head been entrained or |lost at the Hal |l wood- Cor dua
di version?

MR NELSON: Well, |I'msure, w thout a doubt, that
based upon this |ast year's sal vage that we conducted
t hrough the sunmmer, that in the past years when we have
never operated during the late June, July, August,
Septenber tine frame that, at |east, juvenile or yearling
st eel head were entrai ned through that diversion. Adult
steelhead -- | nean | would not find it unreasonable, but
| have no evidence to that extent.

MR. BAIOCCHI: Thank you. Since the hearing of
1992, have threatened spring-run chinook sal non
juveniles, been entrained and | ost at the Hal |l wood- Cordua
Di versi on?

MR, NELSON: | think the answer would be the same as
for steel head. W know that there are fish going down the
canals at tines that we are not operating the screen
which is nost of the time, and there would have to be
adult -- or, excuse ne, juvenile spring-run present at
that time.

MR. BAIOCCHI: Thank you. Since the hearing of
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1992, have fall-run and late fall-run chinook sal non
juveniles been entrained and | ost at the Hal | wood- Cor dua
Di versi on?

MR, NELSON: That would be simlar to the
spring-run, so, yes.

MR. BAIOCCHI: Thank you. It has been testified at
this hearing that threatened steel head are in the Lower
Yuba River all year. Do threatened steel head need food
produci ng habitat to exist?

MR. NELSON: Yes. Yes. Al species do.

MR. BAIOCCHI: What aquatic species provide
threatened steel head with food for threatened steel head
survival? And that's a generalized question

MR. NELSON. Well, | nean if you're tal ki ng about
adult steel head, they are going to be preying upon eggs
fromfall-run, or fromsal non spawning. They woul d be
feeding on those. They would al so be feeding on juvenile
fish that are present in the river

MR BAICCCH : And --

MR. NELSON: Wth respect to --

MR, BAI OCCHI: Vertebrates?

MR. NELSON: Well, to juveniles, they'll be feeding
on invertebrates, phytoplankton, zoopl ankton, depends on
the Iife stage. But basically, it would have an array of

food sources or food types available, from plankton to
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prey fish

MR. BAIOCCHI: Thank you. Do cold water
i nvertebrates species need cold water to survive so that
t hreat ened steel head can survive?

MR. NELSON: | would say, yes.

MR. BAIOCCHI: Ckay. Thank you. And the sane

guestion with respect to spring-run chinook sal non, who --

first of all, it has been testified at this hearing that
threatened spring-run are in the Lower Yuba River al
year.
First question: Do threatened spring-run need
food producing habitat to exist?
MR. NELSON: Well, the adults do not, because when

they conme in they do not feed. But the juveniles would

need, again, the zoopl ankton, phytoplankton, invertebrates

to feed upon and those associated with cold water, yes.
MR. BAIOCCHI: Thank you. And do cold water
i nvertebrates species need cold water to survive so that
t hreatened spring-run juveniles can survive?
MR. NELSON: Wyuld you repeat that one nore tinme?
MR. BAIOCCHI: Do cold water invertebrates species
need cold water to survive so that threatened spring-run
juveniles can survive?
MR. NELSON: Yes. Any species adapting to cold

wat er envi ronnent needs those conditions.
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MR. BAIOCCHI: Thank you. It was testified to by
M. Cramer, that ten percent of the fall-run chinook
sal mon juveniles remain in the river all year round.
Wuld it be true that ten percent of the fall-run chinook
juveniles need the same cold water environment that
t hreat ened steel head and spring-run steel head juveniles
do?

MR NELSON: | believe the information on
tenperature that steel head are probably a little --
slightly nore tenperature tolerant than are chi nook sal non
juveniles. And that chinook sal non juveniles may, in
fact -- and the recommendation is that the accepted
tenperature is 56 degrees. And so it is a slightly cooler
tenperature that chinook juveniles need than steel head.

MR. BAI OCCHI: Thank you.

M. Qdenwel ler, are the existing fish screens at
the north canal adequate to prevent any |losses to
t hreat ened spring-run chinook sal non and threat ened
st eel head juvenil es?

MR. ODENWELLER: The fish screen on the
Hal | wood- Cor dua diversion on the north side of the river
does not have the appropriate nesh size to protect
steel head fry at the swimup stage. |It, also, has an
i nadequate, in ny view, bypass system and such which is

contributing to losses for all of the sizes.
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MR. NELSON:. | would also add sonething to that if |
may ?

MR. BAIOCCHI : Sure, you nay.

MR. NELSON. The screen opening size is larger than
is currently recommended by both DFG and National Marine
Fi sheries Service. And, additionally, approximtely 25
percent of the screen area exceeds approach velocities
that are currently recommended. Approach velocities are
.2 feet per second for steel head; and approach velocities
are -- as | say, 25 percent exceed that. And, in fact,
are sonetinmes in excess of 2 feet per second.

MR. BAIOCCHI: Thank you. 1Is the existing fish
screen at the south canal adequate to prevent any | osses
to threatened spring-run chinook sal non, threatened
steel head, and also fall-run and late fall-run chinook
sal mon juvenil es?

MR. ODENWELLER: | believe Dr. Cramer in his
testimony expressed the view that the steel head that were
caught behind the diversion probably came through the
gabi on structure.

For the other runs and races, | believe that the
answer is less clear. And, unfortunately, we don't have a
very definitive set of experinents to answer the question
t hor oughl y.

However, | will add that the screen -- the
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barrier that's there now - is not considered
state-of-the-art by either the Fish and Game, or Nationa
Marine Fisheries Service. And so a qualified no to your
guesti on.

MR. BAIOCCHI: Okay. Thank you.

M. Nelson, you have anything to add?

MR. NELSON: | guess only one thing is that with
respect to sone of M. Craner's testinony that the snaller
fish are typically not present at the tine of year that a
di version occurs, | think if we |look at the information
that has been collected within the last year, it clearly
indicates that there are 27 to 32 mllinmeter fish present
in the river year-round.

MR. BAIOCCHI: Thank you. M. Craner testified and
separated rai nbow trout fromsteel head trout. Do rai nbow
trout need the sane water tenperature protection
requi renents as threatened steel head as reconmended by
you, M. Nelson, in your testinony?

MR. NELSON: | would say, basically, they're
i denti cal

MR. BAIOCCHI: Yeah. Thank you. That's what |
needed.

Ms. Brown, what were the adverse affects to
salnmon redds in the river resulting fromthe operation of

Yuba County Water Agency's project since 19927
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M5. BROWN: John probably is better qualified to
answer, "Since 1992." I'mnot sure if you want to repeat
your question as far as adverse affects. | can tel
you - -

MR. BAIOCCHI: COkay. Well, let ne rephrase it.

M5. BROMN: John has been -- | have just worked on
the river in the last two years, so let John answer that.

MR. BAIOCCHI: COkay. Let ne rephrase it. Wat were
the effects to salnmon redds in the river resulting from
the operation of Yuba County Water Agency's project since
199272

MR. NELSON: | can't -- | know where you're headed,

I think. But | guess ny answer is | can't give you
specific information as to what has happened during al
the different flow changes that typically occur in
Septenber and in other tines of the year

So | don't have any quantitative -- | don't
bel i eve we have any quantitative data that says redds have
been exposed. You know, that would be not validated by
data. W have just not had the staff to go out there and
noni tor the flow changes and flow reductions to deternine
i mpacts.

Certainly, we have seen -- | believe it was prior
to the hearing -- but subsequent to the hearing there has

been one occasion where there was a fl ow change later in
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the year, and it did result in dewatering of sone redds,
[imted nunbers.

We did provide information of that to the Board
recomendi ng that Yuba County maintain flows and not
reduce themfurther and result in further dewatering of
redds. But that's -- really there's little infornmation
because of |ack of staff.

MR. BAIOCCHI: Okay. Thank you. And this is for
anyone on the panel, probably you, M. Nelson. You're on
t he project:

Are the fish | adders at the Daguerre Point Dam
dysfunctional and, please, explain?

MR. NELSON. They're functional at certain tinmes of
the year. They're functional during the | ower-flow
periods, typically when fall-run are present. Fromthe
day that we see that, approxinmately two-thirds of the
fall-run popul ation are present above Daguerre. That is
approxi nately the amount of habitat that is available
t hr oughout the year.

So during the fall they are passing fish. There
is a problem associated with sone delay in that there is a
| ot of snaggers, snagging that takes place, illegal take
out there that takes place during the fall. So they are
hi ndered with delay. So that's a problem

But with respect to fall-run and/or steel head,
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during those tines when flows in the river are nuch

hi gher, starting sonmetines in Decenber or in the fall

t hrough the springtinme, the past operational criteria by
the Corps required that the | adders be physically shut
when water el evation reached 130.

And that's approximately equal to -- | believe
it's less than 10,000 cfs. | don't want to put a figure
on the flow, but when it reaches el evation 130, which is
fairly common, they would shut the | adders. And then the
| adders woul d not be reopened until flowis receded to
el evation 127. And there are, in fact, times when the
| adder has been closed for weeks, or a nonth at a tine.

Additionally, | would say that there have been
tinmes that the | adder opening, or the exit at the upstream
end, has been closed to such an extent that there has been
a hindrance of fish exiting the |adder

And in ny testimony, fish passage over the |ast,
approxi mately, fromthe last ten years, fromJuly 1989
t hrough Decenber '99, the north and south | adders have
obstructed passage to some extent, either closed or
insufficient |adder exit opening for a period of 766 days
on the north |adder; and 425 days on the south | adder
And these primarily are during the tinme when spring-run
and/ or steel head woul d be present.

MR. BAI OCCHI: Thank you.
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That concl udes ny cross-exam nation, M. Brown.

H. O BROWN: Thank you, M. Baiocchi.

M. Sanders.
MR, NELSON: |'d like to nmake one correction. |
made a m stake during nmy testinmony. | said the approach

vel ocity for steel head through the Hal | wood- Cordua screen
was .2. M. Odenweller just inforned me it's .33. But
still, even based upon that, the screen has hot spots in
excess of 25 percent and is still 2-plus feet per second
in some areas.

MR. BAIOCCHI: Thank you very nuch.

---000---
CROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAME
BY SOUTH YUBA RI VER CI TI ZEN' S LEAGUE
BY MR SANDERS

MR. SANDERS: Good norni ng.

MR. ODENVELLER: Good nor ni ng.

MR, SANDERS: | think to ease the burden, | was
going to try to address individuals, but if anybody has an
answer, please, let ne knowif |I'm asking the wong
person. W'l start with John Brown -- Nelson, sorry
about that.

How | ong have you worked on the Yuba River?

MR. NELSON: Since approximately 1986.
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MR. SANDERS: And can you approxi mate how nany days
you've actually spent on the -- in the field, on the Yuba
Ri ver?

MR. NELSON: Not within certainty; but, certainly,
nont hs and nont hs.

MR. SANDERS: Hundreds of days?

MR. NELSON: Over that period of time, yes, I'm
sure.

MR. SANDERS: kay. And have you been out on the
field on the Yuba River in all nmonths of the year?

MR, NELSON: | nean at different |ocations,
virtually, yes. Yes.

MR. SANDERS: kay. And do you work on ot her
rivers, or is the Yuba your prinary responsibility?

MR. NELSON: | work on many anadronpus streams in
the region. | amresponsible for anadronous fish
restoration, which is a proactive programthat deals with
all the different rivers.

MR. SANDERS: kay. And have you, actually,
operated the Hal |l wood- Cordua screen?

MR, NELSON: Yes, | have.

MR. SANDERS: When was that?

MR. NELSON:. My of -- it was May and | believe it
was approxi nately 1994, but |I'mnot sure of the year, in

all honesty. | was out there one springtinme -- actually,
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I can tell you.

MR. SANDERS: That's all right, you don't have to.

MR. NELSON: It was, actually, My of 1995.

MR. SANDERS: kay. And you operated it for the
entire season that year?

MR. NELSON: No. | operated for -- we work in
shifts, typically, three-day shifts. | volunteered to do
sone shifts. W only operated the screen for eight days
t hat year.

MR. SANDERS: Only operated for eight days that
year. (kay. That, actually, leads ne right into the next
guestion: \When is the screen operated?

MR. NELSON: The screen is -- | nean, it's typically
operated in the springtinme of the year, the begi nning of
irrigation season through, | believe, the | atest that
we' ve ever gone on a period of record is maybe into July.
But, typically, it's into -- the latest we go is typically
late May to early md June. It varies fromyear to year

MR. SANDERS: And why does it vary fromyear to
year ?

MR. NELSON: W have a linmted budget. Qur screen
shop are the fol ks who actually operate and maintain that.
And we have a |imted budget on which to operate. And so
we have to nake a decision as to where we will receive the

nost val ue, resource value for the budget that our screen
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shop i s providing.

And so under those years that typically flows are
very lowin the river. And, obviously, relatively -- you
know, the diversion flows are a nuch greater percentage
and in those years are the time that, given our budget, we
have the best opportunity to save the |argest nunber of
fish.

When flows are very, very high in the river |ess
fish are entrained. And it's really a conscious decision
not to operate the screen during those periods of tine.
And, again, our duration of operation is sonmetines often
dictated if we're going into May, or June, or July, is
based upon the actual nunber of fish that we are
sal vagi ng. So when nunbers go down and stay down for a
while, we terninate operation.

MR. SANDERS: That is nunbers of spring-run snolt
out mi gration?

MR. NELSON. Well, it's primarily juvenile chinook
sal mon - -

MR. SANDERS: kay.

MR. NELSON: -- which would be conposed of
spring-run and fall-run.

MR. SANDERS: kay. Do you know if the
Hal | wood- Cordua screen is currently diverting?

MR. NELSON: Actually, | believe they are, but I'm
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not sure of that. W had -- we sent soneone by there
yesterday to | ook and they indicated that there was a very
smal | anobunt of water going through the canal

MR. SANDERS: Okay.

MR. NELSON: That information | just found out
yest erday eveni ng.

MR. SANDERS: Okay. And is the screen currently
operati ng?

MR. NELSON: No, it is not.

MR. SANDERS: When is it scheduled to go up -- |
guess you're waiting to -- how does it work? Wen is it
scheduled to go up there this year?

MR. NELSON. We're probably going to put it up
within the week. W have some -- we had to take certain
steps to do that. Qur screen shop is busy right now W
will -- we have had conversations with themto place that,
I would imagine, within the next week

MR. SANDERS: kay. And, now, again, |'mjust

trying to nake sure that I'mstraight on this. You

referred to the -- this as the -- as a -- you're trapping

juvenile spring-run and fall-run chinook sal non. |Is that

snolts, or is it -- is "juvenile" a wider classification?
MR. NELSON. Well, it's primarily -- it does include

st eel head, al so.

MR. SANDERS: kay.



CAPI TOL REPORTERS (916) 923-5447
2013



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. NELSON: It is primarily snolt-size fish. W're

not |ooking at them particularly, for snolting
characteristics, the physical characteristics that

M. MEwan referenced. They are in that size range of
snolts, but it also does include very small fish. And we
do pick up a few that are recently energed, you know,
35-millimeter fish as well as yearlings.

MR. SANDERS: kay. But this is the tine of year
when the snmolts are typically outmgrating?

MR. NELSON: That's correct.

MR. SANDERS: kay.

MR. NELSON: Typically operated during the primry
snolt outmigration period.

MR. SANDERS: Okay. But are there other tinmes of
the year, during -- yeah, other times of the year when
there might be outmgration of other age classes of
juvenile sal moni ds?

MR. NELSON. Absolutely. During the vast ngjority
of the year -- well, they're juvenile sal nonid sal mon or
steelhead in the river virtually year-round. So the
majority of the tine we are not operating the screen on
di ver si on.

And, actually, fromthis past fall the rotary

screw trap at Hal | wood Boul evard, which is downstream of

Daguerre, we were salvaging -- or we were collecting |arge
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nunbers of young-of-the-year, recently energed
young- of -t he-year size fish. And those would be present
upstream and woul d be entrained into the diversions. And,
in fact, as | indicated we actually trapped in the screw
trap 100,000 fish in a single 24-hour period. And, again,
these are fry-size to recently energed-sized fish

MR. SANDERS: And is that -- what day was that, do
you happen to know?

MR. NELSON. Well, | nean, we've been operating the
trap since Novenmber 24th. The large nunmbers of fish that
we got were, | believe, in |later January.

MR. SANDERS: Okay. But were -- typically, that's
not the diversion season, though?

MR. NELSON: | think you would have to ask Sam |
do know that there is extensive diversion out there for a
long period of time. | believe | did hear testinmony in
January they were taking sone water for duck water, as |
hear d.

So those fish -- | guess the point here is that,
you know, certainly, in the fall, late sumer, fall, early
winter there is diversion occurring. And there are |arge
nunbers of very small fish present out there. And those
are very susceptible to entrai nnent.

MR. SANDERS: kay. Last year you operated the

screen later into the sunmmer?
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MR. NELSON: That's correct. W received additiona
funding fromFish and Wldlife Service to extend sal vage
t hrough August of '99.

MR. SANDERS: And you indicated in your testinony
that you had suspected that steel head were in the Yuba
Ri ver, but they hadn't shown up on the -- in the trapping
in great numbers, prior to |last year?

MR. NELSON: Well, not that they were in the river
What we suspected was that our past sal vage at Hal | wood
i ndi cated that the nunber of juvenile steel head that were
novi ng bel ow Daguerre Point Dam and noving into the
Hal | wood- Cor dua Di versi on was just beginning to increase
at the tine of year that we, typically, ceased operation
of the screen, which was in late May, early to md June.

And so we conducted -- that was one of the
reasons that we continued to salvage last year. In
addition, when | say, "fish," what that indicated was that
in June the nunmber of juvenile steel head entering --
actually, every nmonth - My, June, July - the nunber of
st eel head increased every nmonth, with significance
presence in July. And when we shut down the trap in
August, there were still substantial nunbers of steel head
entering the screen.

MR. SANDERS: And you operated the trap through

August 31st?
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MR. NELSON:. Actually, | think we went through
Sept ember 1st.

MR. SANDERS: kay.

MR, NELSON: | went back and | ooked at the data and
I think we have one nore day of data.

MR. SANDERS: kay. Do you happen to know if that
Septenber 1st. data |ooked simlar to the August 31st?
I'"m | ooking at your --

MR. NELSON:. | would say it would be very simlar to
the last day. | don't know. 1'd have to go back and pul
the data sheet. And | just happened to | ook at that the
ot her day, but the trend, | think, would be very close to
t hat .

MR. SANDERS: kay. Now -- so do you suppose -- SO
you operated the trap on Septenber 1st, do you suppose
that there were still steel head present on Septenber 2nd?

MR. NELSON. Yes.

MR. SANDERS: And the fish entering the canal would
be entrained and | ost on Septenber 2nd?

MR. NELSON: Anything that entered the canal
juveniles, when the screen is not operating would
basically be | ost.

MR. SANDERS: kay. This is for whonever anongst
you: |I'mlooking at S-DFG 16, that shows the historica

range and distribution of chinook sal non, spring-run
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chinook salmon. Wo had this exhibit?

M5. MCKEE: | did.

MR. SANDERS: Could | ask you to just tell ne of al
of these creeks -- all of these creeks have had a run of
spring-run chinook; is that correct, all these creeks and
rivers, | mean?

M5. MCKEE: The ones depicted on the map. Wuld you
like ne to put it up here to nmake it easier, so we can see
what we're tal ki ng about ?

MR. SANDERS: Sure. Sure.

M5. MCKEE: | don't have an overhead, |'m sorry, but
| do have a hardcopy --

MR. SANDERS: Well, | think everybody has got a copy
of the exhibit. The question | want to ask on that is:

O all these watersheds that historically had runs of
spring-run chi nook, which of them have runs now? Can you
tell ne that?

M5. MCKEE: There is a snmall population in the upper
Sacranento, M ddle Creek, Deer Creek, Butte Creek
Ant el ope Creek, Big Chico Creek, some fish on Thomes
Cr eek.

CUNNI NGHAM  Yuba.
MCKEE: The Yuba, obviously.

SANDERS: Ckay.

> 3 » 2

MCKEE: And really -- and Cottonwood. Did | say
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Cot t onwood, and the Yuba and the Feather River, also?

MR ODENVELLER  Battle Creek

MR, NELSON: How about Battle Creek?

MS. MCKEE: And on Battle Creek. And there's a
couple of fish --1 think, actually, we had 30 fish cone
back to Clear Creek. W're trying to reestablish a run
t here.

MR. SANDERS: 30 fish, so that's not what you would
call a sustainable run, is it?

M5. MCKEE: No. |In some years -- just in the |ast
few years, we've seen anywhere fromlike 5to 20 to 30
but we're hoping to reestablish a run there.

MR. SANDERS: kay. How about -- what about on the
San Joaquin River system are they extinct on the San
Joaqui n?

MS. MCKEE: Yeah, extricated.

MR. SANDERS: Extricated, okay. That's about all
need to hear about that. Just the |last series of
guestions is about the flows being recommended -- or the
various flow regi nes.

I've got the YCWA Exhibit 19 in front of me. Do
you all have a copy of that, or do we have to share? |
guess, we'll have to share.

MR, NELSON: | have one.

MR. SANDERS: kay, good. And who anpbngst you is
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nost qualified to speak about flow regines? |Is that you,
John?

MR. NELSON: | just asked a question

MR. SANDERS: Okay. Well, I'mlooking at Page 3-5
Table 1. And there's actually two tables that we're
interested in. One is the conparison of the flows under
the '65 Agreement and the Draft Decision and that's on
Page 3-5. And, then, also on Page 4-1 there is the YCWA
recomended flows. And if you could kind of just keep
t hem bot h handy.

Let's start with -- let's start with the '65
Agreenent. These are mininumflows for the entire year
is that correct?

MR. NELSON: Those are mni num fl ows, yes.

MR. SANDERS: Okay. Have these flows ever,
actual ly, been achieved on the river, in your experience?

MR NELSON: | don't have a definitive answer
wi t hout having the flow schedul es --

MR, SANDERS: Well, | nean --

MR. NELSON: -- with ne. | have -- occasionally, |
have seen the 70 cfs in the summrer nonths. But, at |east,
on nmy time on the river it has been very few tines, very,
very, very, fewtinmes that the actual '65 Agreenment has
been i npl enent ed.

MR. SANDERS: kay.
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MR, NELSON: | believe.

MR. SANDERS: Okay. \What about flow of a 100 cfs,
which is recommended by the Yuba County Water Agency's
experts for June 3rd through Septenber 14th? Have you
ever witnessed a 100 cfs on the river during that period?
Again, just guess if you have --

MR. NELSON: And it is just, you know, ny best
renmenbrance of what has occurred, at least, in ny last --
since 1986. |'maware of, at least, | believe one sumer
in which flows were approximately 70 cfs as neasured at
Marysville. But, again, | believe the occasions have been
rare. W'd have to go through the records --

MR. SANDERS: Okay.

MR. NELSON: -- and check

MR. SANDERS: That's fine. |Is it fair to say that
on the Yuba River there's been nore than the m ni mum
amount of water in the past?

MR. NELSON:. | think that's a fairly good
characterization of that.

MR. SANDERS: More than the mnimumrequired by the
Draft Decision?

MR. NELSON: Certainly, there is right now. And
woul d say a high likelihood of that with the exception of
the springtime in 1986 and on drought.

MR. SANDERS: kay. |Is this the case on other
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rivers, do you know? | nean, are there sone rivers that
operate at prescribed mnimmflows during all or nost of
t he year?

MR, NELSON: The Feather River is one that cones
to -- especially to |lowflow sections, the magjority of the
time year-round is naintained at its mnimmflow of 600
cfs in the lowflow section. The Mkelume River is
probably many nore tinmes at the mninumfl ow
recommendati ons. There are probably others, but I'm not
awar e of anyone el se's.

MR. SANDERS: kay.

MR MCEWAN:. If | can just add to that, in Southern
California there are | think many exanpl es where streans
operate at mni num fl ows.

MR SANDERS: |Is it foreseeable then as there's nore
and nore devel opment in the Yuba County area and the Yuba
County Water Agency adds nore farnl and, nore acreage, that
the Yuba River nmay one day obtain the m nimumrequired
flows all or nost of the year?

MR, LILLY: Qbjection. There is no foundation that
t hese wi tnesses have the basic hydrol ogical information,
or analysis to answer that question. Therefore, | object
on the grounds of |ack of foundation.

H O BROM:. M. Sanders?

MR SANDERS: Well, I'mkind of at a | oss. I'm
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asking the witnesses to specul ate based on their
experience with other rivers in California. And there's
been sone testinony that other river systens are operated
at -- in -- according to the mninumflow regi ne
prescribed by their licenses. So |I'mjust asking themto
specul ate on what woul d happen if that were the case here.

H O BROM: M. Cook?

MR, COOK: | think it should be recalled at this
poi nt that Yuba County Water Agency, in presenting their
case, presented witnesses who testified at |ength about
the anount of additional demand for water after -- | don't
recall the words they used -- for sort of a build-out type
of thing. That there would be new requirenents for water
as there was devel opnent.

Plus the fact that, | think they've testified,
that they have in the past and hope to in the future
transfer water out of the basin. So | believe that in
considering this specific question, that that should be
taken into consideration. Thank you

H O BROMWN: Thank you, M. Cook

M. Frink

MR FRINK: Yes, M. Brown, | believe M. Lilly
objected to the lack of foundation that's been established
for the wi tnesses to nake an assessment of the |ikelihood

that the fl ows would reach the recommended ni ni nuns. And
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I think I would agree that is the case.

But if M. Sanders sinply wanted to ask the
Wi t nesses their opinion of what woul d be the effect on
fishery habitat if the flows did reach the prescribed
mnimum | think that woul d be an appropriate question

H O BROMN: Thank you, M. Frink

M. Lilly.

MR LILLY: | agree with M. Frink's coment.
However, what M. Sanders was asking for is, he has
admtted hinmsel f, pure speculation. And responses to
t hose questions really would be of no use to this Board,
because these w tnesses have not done the hydrol ogi ca
anal ysi s.

And it's just of no use, or probative value for
themto specul ate as to whet her what happened on one river
and a totally different hydrol ogy woul d be applicable
here.

H O BROM: Thank you, M. Lilly.

Per haps, you can rephrase your question along the
lines of M. Frink's suggestion, M. Sanders.

MR. SANDERS: Well, that exactly was where | was
going, so I'lIl just go right there.

If the Yuba River were operated according to,
let's say, the mninmumfl ows recomended by Yuba County

Wat er Agency, and let's further suppose that for all or
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nost of the year, it was these ninimumflows that were
bei ng achi eved:

Now, that would be a najor change fromthe
current flow regine; is that correct?

MR NELSON: Yes, it would be.

MR. SANDERS: Fromthe historical flow regine?

MR. NELSON: Yes. Now, since 1992, it's been eight
years already, so let's just take the last five years,
say, nmke it easier:

The last five years have been wet and above
normal years; is that correct?

MR. NELSON: | didn't make any testinony towards the
wat er year types. | believe that's probably true, but |
don't know.

MR. MCEWAN: Yeah. According to the Sacranento
I ndex, the last five years have been classified as wet
years. And, | believe, | couldn't swear to it, but |
believe that this year has been classified already as a
wet year. So that would be five, possibly six wet years
in a row according to the Sacranento |ndex.

MR. SANDERS: kay. Now, let's imagine that during
the past five years the flows listed for wet and above
normal years had actually occurred. So on
Sept enber 1st of |ast year the flow would be 250 cfs at

the Marysvill e gauge.
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MR, NELSON:  Unh- huh.

MR. SANDERS: Now, in your opinion, would the fish
be in good condition -- would the fishery be maintained in
good condition if these mninumflows were achieved during
the past five years?

MR. NELSON: No, because in our testinobny, as we
i ndi cated, basically, a flowregine itself is not going to
mai ntain the fish in good condition. |It's necessary to
al so provide adequate tenperatures for the various life
stages of the different species and races in order to
mai ntain those fish in good condition

And | guess | would say if 250 cfs would nmaintain
60 degrees at Marysville the answer woul d be, yes.
don't believe that is the case. | believe the tenperature
is much higher. So | would say, no, it would not be
mai ntai ned i n good condition.

MR. SANDERS: Okay. Now, let's take the dry year
not the critical dry year, just dry year. Wat about five
years of that flowreginme in a row, would you consi der
that would maintain the fishery in good condition?

MR. NELSON:. Again, | think it goes back to the
tenperature standard, the requirenment, also.

MR. SANDERS: kay.

MR, NELSON:. It, also --

MR. SANDERS: Well, let's assunme that they neet the
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tenperature standard. Are those flows good enough to
mai ntain the fishery in good condition?

MR. NELSON:. Wth respect to spawning flows, | don't
think the flows -- certainly, it is |lesser habitat
avai l abl e for spawning for spring-run and fall-run chi nook
sal ron and probably for steel head trout, also.

| believe it limts the rearing area. It also --
because you have a snaller volune in the river -- it
provi des | ess escape cover for those fish that are nore
susceptible to predation, both in terrestrial, but
primarily aquatic predation.

MR. SANDERS: Okay. And, then, one nore: What
about a dry year followed by a critical dry year, do you
think if those flows prescribed there were naintai ned, the
fishery would be in good condition?

MR. NELSON: In ny opinion, those are probably
willfully inadequate.

MR. SANDERS: kay. You nentioned that the dry year
flows -- in your |ast answer, that those dry year flows
were insufficient to maintain spawning habitat; is that
correct?

MR. NELSON: They woul d not provide adequate
spawni ng habitat. | also don't believe that any of the
flows woul d provide appropriate outnigration, outmnigration

flows in the springtime --
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MR. SANDERS: kay.

MR. NELSON: -- in ny opinion

MR. SANDERS: Now, with regard to habitat,
there's -- there's -- just getting this totally straight.
There is less water in the river and there's | ess area
avai l able for the fish that spawn?

MR. NELSON: Wth respect to spawning habitat, or --
I mean, with respect to spawning habitat that is the case.
There are IFIM the way to -- usable area, deternines the
spawni ng habitat that is available. That changes with
flow There's a certain flow that is maximzed and then
on either side of that, the habitat decreases.

Wth respect to other flows, you know, depending
upon what nethodol ogy you're using, sone of it indicates
that low flows are better. That's strictly fromthe
usabl e area that they're using with respect to velocities
and so on and so forth, depths.

But, al so, you have to consi der escape cover,
food production, which is directly linked to the anopunt
of , basically, surface area, what surface area you have.
Certainly, there's a lot of factors that you would have to
consi der when determ ning what is the appropriate fl ow.

MR. SANDERS: kay. And the Lower Yuba, are you
aware that the Lower Yuba has been designated as critica

habi tat for sal non and steel head?



CAPI TOL REPORTERS (916) 923-5447
2028



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. NELSON: Wth respect to the federal Ilistings,
you nean?
MR. SANDERS: Yes.
MR. NELSON: Yeah, it's been designated as critica
habitat up to Engl ebright Dam for steel head.
M5. MCKEE: It's also been designated as critica
habi tat for spring-run.
MR. SANDERS: kay. | think I've had enough. Thank
you very nuch.
H O BROMN: Thank you, M. Sanders.
M. Cook
MR. COOK: Thank you.
H O BROMW:. Let the record show, we've been joined
by Board Menber Forster
Thank you, Ms. Forster.
---000---
CROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAME
BY MR, COXX
MR. COOK: Good norning. M name is Walter Cook.
' m appearing as an i ndependent i ndividual interested
party in these proceedi ngs.
Wth respect to questions that | ask, like the
ot hers have done, if any nenber of the panel feels that

they have anything they'd like to add, please, feel free
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to do so. I'dlike to start with M. Nelson, relating to
the water that flows into and out of the Col dfields.

I think, M. Nelson, you testified earlier
that -- | may not have the exact words -- but that you
felt that the water returning fromthe CGoldfields into the
Yuba River was extremely warm wat er

Is that characterized about right?

MR. NELSON. At certain tines of the year it can be
exceedingly warnmer and is primarily in the later spring
and, obviously, sumrer nonths and early fall.

MR. COOK: The water you're referring to flows into
the river froma defined canal; does it not?

MR, NELSON: Yes, it does.

MR. COOK: And tracing that canal upstream it's

origination is at the south bank of the south canal. When
| say, "south canal," that's the -- | always forget the
nane of it -- but in any event | think you know what |

mean by the "south canal ."

MR. NELSON: Actually, yes, it is connected. And
there are, actually, outfalls fromthe South Yuba-Brophy
Canal into the Goldfields' return channel. And it does
return water that way. There's also water that is
upstream of the canal, basically, to the east that is
flowing in that direction, also.

But the South Yuba-Brophy Canal does have a spil
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facility into the Goldfields. And it also has a facility
that during higher flows the canal is breached, the plug
is breached and the entire flow entering the canal, be it
fromthe diversion point or fromwaters flowing into the
canal fromthe east, will be diverted into the | ower
hol di ng, vyes.

MR. COOK: Now, | believe the one that you're
tal ki ng about that breached on occasion is referred to, in
sone cases, as the blowout canal; is that correct?

MR. NELSON: The plug. The plug, yes.

MR COOK: Al right. There are two places where
water enters, then. The other place, would that be
referred to as the flashboard entry, or the Flashboard
Dan®?

MR. NELSON: There is a flashboard structure there
that can be used to determnmine the amount of water that's
goi ng out of the canal or being retained in the canal
yes.

MR. COOK: And by adding flashboards you can
i ncrease the elevation of the south canal; is that right?

MR. NELSON: | would -- yes.

MR. COOK: And by subtracting the boards, you can
decrease the elevation of the canal ?

MR NELSON: Yes.

MR. COOK: And do you know that the main purpose of
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that is to provide appropriate water elevations in the
south canal for the dredger operations in the CGoldfields?
MR, NELSON: | do not know that, no.
MR. COOX: | see. Do you have any know edge why the

canal el evation would be either raised or | owered?

MR. NELSON: | assuned it had sonething to do with
wat er delivery demand to the south in the canal. And that
they were only able -- dependi ng upon what the denmand
was -- they would adjust the boards accordingly. That was

ki nd of my understanding of that.

MR, COOK: Now, when this water returns to the
river, where is that entry point in relation to the
Marysvi l | e gauge?

MR. NELSON: The prinmary entry point was
approxi mately three-quarters of a mile downstream from
Daguerre Point Dam | believe that's about six or seven
mles upstream fromthe gauge.

MR. COOK: And, therefore, that extrenely warm water
woul d be added to the river before it reaches the
Marysvill e gauge; is that correct?

MR, NELSON: That's correct. And I'd like to back
up. There's also, potentially, another entry point. A
limted extent of water returning fromthe Col dfi el ds down
by Marysville Boul evard, which is to the -- basically, the

westerly edge of the Gol dfields -- Hallwod Boul evard.
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I"'msorry if | said something else. It's approximtely
six mles downstream from Daguerre Point Dam That is a
limted return fl ow though.

MR. COOK: In any event, these return fl ows,
what ever they might be, enter the river above the
Marysvil | e gauge?

MR. NELSON: Absolutely.

MR. COOK: And would they have an inpact on the
tenperature at the Marysvill e gauge?

MR. NELSON: They can especially during | ower flow
periods in the river, there's less buffering capacity by
the anopunt of water in the river, cold water avail able.
So it could have an effect, yes.

MR COOK: In fact, it would be addi ng warner water
to the river itself; would it not?

MR. NELSON: Very nuch warner yes.

MR. COOK: Wen you say, "Very nuch warner,"” it's
war ner than the water flowi ng down the river at that entry
poi nt ?

MR. NELSON: Probably at times by an excess of 20 to
30 degrees Fahrenheit.

MR COOK: Whuld that increase in tenmperature, in
your judgnent, have an inpact on steel head or sal non
either adults or juvenile?

MR. NELSON: Well, certainly, during tinmes of the
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year when river tenperatures are at their upper
recommended linmits, any increase above that would not be
reconmended.

MR. COOK: Have you observed water flow ng out of
this entry point that we discussed previously, that was in
a state of turbidity?

MR. NELSON: | have not. |'ve had reports of that,
but | have not observed it, no.

MR. COOK: Have you had any of your staff reporting
that to you?

MR. NELSON: |'ve had reports from gui des, anglers,
other private parties of that, but not specifically
Department enpl oyees | can recall.

MR. COOK: Back in the '92 hearings, and | don't
recall the specific exhibit nunmber, | believe that I
presented a photograph showi ng water entering at that
point. Do you rermenber that by any chance?

MR. NELSON: |'ve seen so nmany photographs of the
CGol dfields and the returns that --

MR. COOK: That's okay.

MR. NELSON: Not necessarily, in particular, | do
not .

MR. COOK: That's all right. Now, if -- or
dependi ng upon the anount of flowin the stream in the

river streamitself, what inmpact would that have on the
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increase in tenperature at the Marysville gauge fromthe
entry of water fromthe CGol dfields?

MR. NELSON: Obviously, as flows are |ow and the
Col df i el ds di scharge becones a rel atively higher
percentage of the river, it has a greater ability to
i ncrease the instreamtenperature.

I guess | would add, as |'ve never seen the
converse. | have not seen the Goldfields colder in the
river, so | haven't seen the reverse appear

MR. COOK: Wuld you say, then, that an increase in
wat er over Daguerre Point Damor through its fish ways,
woul d have an ability to reduce the tenperature at the
Marysvi l | e gauge?

MR NELSON: Sure. | believe the information
i ndi cates that the greater flow you put down at a given
tenperature is going to provide a cooler tenperature at
Marysville relative to the amount of flow and the tine of
year.

MR. COOK: Is there any nethod at the present tine
to neasure flows at the Daguerre Point Danf?

MR NELSON: No, there is none.

MR. COOK: And the neasurenent of flows used for the
Daguerre Point Damare at the Marysville gauge; are they
not ?

MR. NELSON: The flows used to determne -- or the
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gauge used to determine the flowin the Lower Yuba River
is the Marysville gauge. And that is a conposite of water
com ng over Daguerre and then, also, the water returning
fromthe CGoldfields.

MR. COOK: Let me ask a hypothetical, then. If the
water -- if there was no water returning to the Yuba R ver
fromthe Yuba Gol dfields, would the tenperature at the
Marysvil | e gauge be | ower?

MR. NELSON:. Again, it's depending upon the tinme of
year and the flows. G ven the worse case scenario, |ow
flowin the sunmertinme on a hot day, that could be the
case, yes.

MR. COOK: | have a generalized question for anyone
who feels they have the appropriate answer.

| wanted to ask about fluctuating flows in the
river and their ranping rates in relation to the inpact of

this fluctuation on steel head and sal non. And any of you

who feel you would Iike to answer that, | would appreciate
it.

M5. BROAN: | can start. Did you want to ask a
specific --

MR COOK: Well, | would just like to know how

ranpi ng rates inpact the anadronous fish
M5. BROMN: COkay. Well, | had quite a bit of

experience and tine on the river last sumer during sone
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ranping tines. And they -- | can say they have quite a
bit of effect on both juvenile steel head, sal non, and on
t he redds.

Il start with redds. | think four or five
percent, it could be nore, while the redds are built in
one foot or less of water. And if you, say, have flows of
12-, 1300 cfs when they' re spawni ng and then you reduce
the flows after, you know, a percentage of the redds have
been formed, they can -- the water surface, obviously,
reduces over the redds along the sides first.

And they can be -- | didn't see any redds
dewatered in the upper sections, but | did see the flow
over the redd go from maybe ei ght inches to two inches
froma reduction inflow

And, obviously, redds could be dewatered if they
were reduced any nore in a ranping. So, actually, gradua
or ramping as just a reduction of flows would have a
permanent effect. How fast it occurs, doesn't nake any
difference on a redd if it's just the fl ows reduced.

The ranping has an effect on juveniles as far as
being stranded. |I|f you reduce the flow from 1200 cfs,
say, overnight to 5-, 600 cfs, it creates stranded pools
all along the edges. The side channels beconme pools where
juveniles could be stranded. | observed this.

| attenpted to seine and rescue quite a few of
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t he sal nonids, they were both sal non and steel head in sone
the pools. W didn't have the staff or the time to nearly
get to all of them W did as many as we could find and
seining in those types of situations is very difficult.

In addition, |I've observed on other creeks, Stony
Creek, this situation has occurred. And if you don't get
out there within a day, two days right after this occurs,
the birds have eaten probably half of fish, or nore, or
all of the fish. So that's an inmpact.

And, obviously, sone of the pools -- | was out
there with Jones and Stokes' staff. And they believe that
the fish were okay in sone of the pools, because of the
underground flow conming in of a little bit cooler water
than was in the pool, which helps to some degree, but it
doesn't make any difference at all.

Even if there's cover, the birds and the
predators seemto get the fish. Because al so predator
fish are stranded fish in the pools, the juveniles. So
the predation is a najor issue.

And, then, it does seemthat a |lot of the pools,

could be 50 percent -- | didn't -- | didn't do any count
of which pools were -- | couldn't even count all the
pools. There were just too many. | went out there

nunerous tinmes. And sone of the pools, the water was 75

degrees, you know, much, nuch too warm
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And sone of the pools did have a little bit
cool er water, but we couldn't seine or rescue -- it's
i npossible to seine or rescue all of the fish out of those
pools, for, one, in the tine length and the other is
seining is not that efficient to catch all the fish.

MR. COOKX: Is there an inpact on the redds when
they're not dewatered but when the flow over the redd is
reduced substantially, leaving a relatively small anmount
of water over the redd?

M5. BROMN: The eggs in a redd require a certain
amount of dissolved oxygen in the water. And if you
reduce the flow or increase the tenperature, that wll
reduce the anmpbunt of oxygen in the water and that could
affect the eggs. And el evated tenperature, also, is very
critical

MR COOK: Then --

MR MCEWAN: | can add a little bit to that, if you
woul d |ike.

MR COOK: Yes.

MR. MCEWAN: | think what Julie said about dissolved
oxygen and tenperatures is probably the nost critical, but
it can al so have an inpact on not enough flow to renove
waste fromthe eggs, or alevins. And, also, if the eggs
aren't outright desiccated, which can occur when you have

a very sudden nortality, you can al so increase the stress
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on the fish and eggs through these ot her neans that
operate, you know, in a slower fashion

Also, I'd like to point out that saprolegnia is a
fungus that is a pretty notable detrinment to sal nonid eggs
that can occur with higher tenperatures and lower flows to
the redd and ot her egg predators as well.

MR. COOK: Assuming that juvenile fish who are
stranded in ponds fromranpi ng survive predation and al
the other things, and then the water is ramped up again
and then they're free to go back to the river, would they
have been affected by any increase in tenperature in these
ponds prior to that tinme?

M5. BROAN: |'Il let Dennis go to that one, too, but
definitely they could have been severely stressed from
i ncrease in tenperature.

MR. MCEWAN. Coul d you repeat the question?

MR COOK: Well, let's forget about going back into
the water. Let's just talk about the ponds thensel ves.

The ponds thensel ves, except for possible under
flowinto the pond, would ordinarily increase in
tenperature, would it not?

MR. MCEWAN: Are you just tal king about just pondi ng
of water, in general terns?

MR. COOK: Pondi ng of water, say, along the Yuba

R ver --
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MR. MCEWAN. Well, say, in general ternms, |'m not
that famliar with the Yuba River. But in general terns,
sl owi ng of the water and a | essening the depth of the
wat er, yeah, would increase the ambunt of solar radiation
whi ch woul d cause the water to heat up faster, water
| eavi ng through a deeper -- a deeper or faster rate, yeah

MR. COOK: There was some question, | think
M. MEwan, you tal ked about it, | believe it was you
about the upper reaches of steel head mgration
historically that they went as far as Downieville and the
North Fork. WAs that your testinony?

MR. MCEWAN. Yes.

MR. COOK: Do you know about the sal nmon, the extent
of migration on a historic basis?

MR MCEWAN:  No, | don't, but --

M5. MCKEE: In nmy witten testinony, we provide a
map that's in the spring-run status review that shows the
upper limt of historic migration. And there is also a
narrative that describes the upper limt of historic
records for all of the main river systens, including the
Yuba and the Feat her

MR COOK: | think -- | think, Ms. MKee, that you
al so testified about streans that -- | believe -- | hope
I"'mnot wong, but | think it was you that testified, that

there are spring-run salnon continuing in a nunber of



CAPI TOL REPORTERS (916) 923-5447
2041



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

different streans that you have specifically identified in
your testinmony.
Do you recall that, here this norning?

MS. MCKEE: Yes. You nean the |list of where the
present distribution of spring-run in the Sacranento River
syst enf?

MR. COOK: Yes.

MS. MCKEE:  Unh- huh.

MR, COOK: And what 1'd like to ask, then, is:
Based on historic records of the spring-run sal non
di stribution and current information, what is the extent
in volune, or the nunber of the sal non today as conpared
to this historic distribution, in general terns?

M5. MCKEE: Actually, | have an overhead that nekes
it alittle easier to show that.

MR COOK: Al right.

MS. MCKEE: Let's start with this one first.

MR. COOK: Whuld you describe the neaning of that
particul ar overhead, please.

M5. MCKEE: The overhead that we're referring to is
Exhibit S-DFG17. And this is the estimated tota
spring-run chi nook sal non population in California Centra
Val | ey begi nning back in the 1870s and progressing to
dat e.

The estimates of spring-run abundance back in the
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1870s and prior to 1900 ranged all the way up to greater

t han 550,000 spring-run adults. Because it's very
difficult to see on that axis, the proper popul ation
today, as you can see from 1970 through 1997 -- and this
is S-DFG Exhi bit Nunmber 19, the popul ati on nunbers have
ranged anywhere fromless than a grand total of 5,000 fish
to a couple years ago we had nore than 20,000 fish within
the creek, which was -- we were very, very excited about
it.

Al t hough, the population in the other remaining

remmant popul ati ons do not rebound quite so -- quite so --
in such great numbers. And I, actually, have a table that
just shows you the actual nunbers of -- | have it upside

down. Now, you're doing what | do.

H O BROMN: Does that have an exhibit, M. Frink
both those slides?

MR. FRINK: The ones that were shown, previously,
were S-DFG 17 and 19.

MS. MCKEE: That's correct.

MR FRINK: And what's the nunber of this exhibit?

M5. MCKEE: It is part of ny nain testinony --

MR. CUNNI NGHAM  This is S DFG 13.

M5. MCKEE: DFG 13. So as you can see, in 1999,
this year, we had approximately 40 fish return to Antel ope

Creek; 560 to MIIl Creek; we have 1500 to Daguerre Creek
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Deer Creek still had the greatest nunber, up to 3,600
salnonid adults; 15 to 20 fish to Clear Creek; 35 to Big
Chi co Creek.

MEMBER FORSTER: Could | ask a question about her
slides. Do you mind if I interrupt you?

MR, COOK: It doesn't bother me at all

MEMBER FORSTER: Wiy in '98 were the nunbers so
good?

M5. MCKEE: On Butte Creek it appears that we have
one out of three strong cohorts. And you can see that
three years prior, we had 7500 fish. And so it would show
that there was sone significant growh rate in that one
cohort. W're also very pleased to see that in 1999 we
have i nprovenment in another cohort, up to al nbst 3700
fish.

There is still another fairly weak cohort, which
was 1997, that was 635 fish. As far as all the conplex
reasons why we have one strong or two strong cohorts and
one weak cohort, these fish just cane through a very
prol onged drought. And it's quite a conplicated set of
conditions these fish have experienced.

If we knew exactly how to -- exactly all of
reasons and why one of the cohorts is better than the
other, we could apply it to try to recover the other

cohorts. W really don't have the answer.
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MEMBER FORSTER: Can you just tell ne what you nean
by "cohort"?

M5. MCKEE: Cohort, I'msorry. The fish that spawn
in a given year, that production we would call it a
cohort. And then they cone back three years later as
adults. So if you had a 1,000 adults spawn in 1997 and,
then, in the year 2000 you have a 1,000 adults cone back,
then you have a cohort replacenent rate of one.

You have equal for equal, the sane nunber going
out, the same nunber com ng back, population growth rate.
If there's none, there's no popul ation decline and that's
t he cohort.

And since chinook sal mon, you can have
t hree-year-ol ds, four-year-olds; for spring-run we don't
believe we really have any five-year-old fish. W
typically assune that nost of the population of adults is
made up of three-year-old fish and then some i mmature
j acks.

C. 0O BROWN: Thank you, M. Cook

MR. COOK: | just have a couple nore. | would just
like to ask the panel, whoever feels best to answer the
question, 1'd like to explore just briefly the inpact of
increase -- of an increase in riparian vegetation on the
juvenile and adults sal non and steel head.

MR. NELSON:  Your question is?
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MR. COOK: The question is: Wat would be the
i mpact of increased riparian vegetation on adult and
juvenil e steel head and sal non?

MR NELSON: There are various benefits. You know,
it's relative to the maturity of the riparian. But
matured riparian provides aquatic habitat, which is a
desirable habitat for adults and juvenile which is coo
wat er, they seek out those areas.

It also provides food sources frominsect drop
froma canopy. It also provides recruitnent of woody
debris into the river, which can provide nutrients,
increase in aquatic vertebrate, plankton production

It also provides a very good refugia for juvenile
fish to utilize as escape cover. They very much associ ate
in the Yuba River with this type of habitat. Anyplace you
have woody debris, it is heavily used by juvenile fish
So there's a variety of benefits for riparian.

M5. MCKEE: |'d |like to add: It also inproves the
tenperature mcro habitat climte along the river, and in
fact along the reaches of the main stem of the Sacranmento
to help aneliorate sone of the tenperature conditions

It's, also, recently been clarified that
riparian -- the riparian zone is also included in critica
habi tat desi gnati on for anadromous fish, for chinook

sal non, and for spring-run along the Yuba, because it is
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so inportant. It's not just the stream channel body
itself.

MR. COOK: One additional question: Do any of you
know t he inpacts on tenperature of water passing through
the hydro turbines for electric generation?

M5. MCKEE: Could you repeat that?

MR. NELSON: |'mnot sure what you're --

MR COOK: Well, let's take a specific: The Colgate
Power house takes water from Bullards Bar Reservoir and
returns it to the river after it has gone through the
turbines. And |I'mwondering if any of you have cal cul at ed
the tenperature inpact of the water going through that
generation and back into the river. |Is it up, or down, or
does it stay the sane?

MR. NELSON: | have no data on that. | nean, | can
of fer opinion, but, you know, based upon just experience
el sewhere, in general

MR. COOK: What is that opinion, then?

MR, NELSON: There's --

MR LILLY: Excuse ne. 1'mgoing to object on the
grounds of lack of foundation. | nean he said he has no
data. And this is really specul ation rather than opinion
at this point.

C. 0O BROMWN:. Thank you, M. Lilly.

M. Cook.
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MR COOK: Well, he said that he could base an
opi ni on upon his experience el sewhere and | believe that
that should be a proper foundation

C.O BROM: |'Il overrule

MR. NELSON: Basically, in these types of operations
where you have a pinstock and downstream power house
several mles fromthe intake source, while there nay be
sone general increase in tenperature, it's relatively very
low increase in tenperature as conpared to what is
typically the result of tenperature fromrel ease fromthe
damto the river to that point where the powerhouse
location is. Typically, it's cooler than you woul d expect
inthe river. That's relatively to the point of intake of
t he power house, al so.

MR COOK: Well, let ne just briefly, then, go into
the wat er bel ow Bul |l ards Bar Reservoir. Based on the
flows that pass at the present tinme, which | believe were
alittle above five cubic feet per second, if the water
passi ng through the turbines was fl ow ng through the
riverbed, would that have an inmpact on the tenperature of
the water for the seven nmiles between the Bullards Bar Dam
and the Col gate Power house?

MR. NELSON: Wuld it have an inpact? Wll, bel ow
New Bul | ards Bar you indicated the flowis five cfs. And

at various tinmes in the river, that five cfs does not nake
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it to Englebright. | mean, that water is quite warm
during the spring -- late spring, sumrer nonths, early
fall. A lowlevel discharge from New Bullards Bar woul d
provide for cooler tenperatures in that reach of the
river.
But, certainly, there could be sone warm ng
bet ween there and Engl ebright. And the water actually
entering Englebright nmay not be as cool as is -- that is
staying in the river in Englebright as is the water coning
t hrough t he power house.
MR. COOK: Thank you.
Thank you, M. Brown. That's all | have.
C. 0O BROMWN: Thank you. M. Cook.
We' Il take our norning break, 12-m nute break.
And, M. Lilly, you're up when we get back.
(Recess taken from10:38 a.m to 10:52 a.m)
C.O BROMN: kay. W're back on the record.
M. Lilly.
---000---
CROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT OF
FI SH AND GAME
BY YUBA COUNTY WATER AGENCY
BY MR LILLY
MR. LILLY: Good norning, |adies and gentlenen. As

you know from prior proceedings, |I'mAlan Lilly
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representing the Yuba County Water Agency. And | do have
guestions today. I'Il start with M. MEwan. | have sone
st eel head questions for you.

Do you have your testinony, Exhibit S-DFG 277

MR MCEWAN:  Yes, | do.

MR, LILLY: Okay. Please, |ook at the first page of
that and the second paragraph, which is about the m ddle
of the page where it starts out, "An accurate estimte."

About the fourth sentence down it says,
(Readi ng):
" St eel head counts at the RBDD have declined
froman average count of 11,187 adults for
the ten-year period begins in 1967 to 2,002
adults annually in the 1990's."
Do you see that?

MR MCEWAN:  Yes.

MR LILLY: And the "RBDD," refers to the Red Bl uff
Di ver si on Danf

MR MCEWAN:  Yes.

MR LILLY: And that's on the Sacranmento River?

MR. MCEWAN: Yes. That's correct.

MR, LILLY: Has any action, or did any action of the
Yuba County Water Agency in any way contribute to that
decline in the steel head nunbers measured at the Red Bl uff

Di ver si on Danf?
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MR. MCEWAN. Well, probably not directly. However,
one of the things that | believe is happening in the
Central Valley to the steelhead is that as popul ations
decrease in certain areas, that leads to |l ess strain and
less resiliency of the larger Central Valley popul ation
as a whole, so it is possible.

I could not say conclusively, but it's possible
that as snaller popul ations, say, in the Yuba River and
the Anerican River and others that are in the southern
part of the Sacramento Valley, as those decrease in
nunbers it decreases the anount of migrants that they
woul d put in the nore northern reaches, so that it's
possi bl e.

MR LILLY: But hard to quantify, it that fair to

say?

MR. MCEWAN. Yes, definitely. You would have to
have -- well, I'll just leave it at that.

MR LILLY: Ckay. Let's go on to the Yuba R ver
then. |If you can |l ook at Page 2 of your testinony, it's

S-DFG 27. Down at the bottom the |ast paragraph is
entitled, "Reasons for the Decline of Central Valley
Steel head." Do you see that?

MR, MCEWAN:  Unh- huh.

MR. LILLY: And | believe you state in that

par agraph that the single greatest stresser affecting
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Central Valley steelhead is a substantial |oss of habitat

due to the construction of inpassable danms; is that
correct?

MR MCEWAN:  Yes.

MR LILLY: Wich damon the Yuba Ri ver bl ocks the

st eel heads' access to their historical habitat?

MR MCEWAN: \Well, | believe there would be several

but probably the | owest nobst one -- the | owest npbst

Engl ebri ght Dam

one is

MR LILLY: Okay. Well, if it blocks --

MR MCEWAN:  Yes.

MR, LILLY: ~-- and then the fish never get to --

MR. MCEWAN: Yeah. That's correct.

MR LILLY: Ckay. W constructed Engl ebright Danf

MR MCEWAN: | believe it was the Arnmy Corps of
Engi neers.

MR, LILLY: And who owns Engl ebri ght Dam now?

MR. MCEWAN. The Arny Corps of Engineers.

MR LILLY: Now, let's go forward to Exhibit
S-DFG 29, which is a report entitled, "Steel head
Restoration and Managenent Plan for California."

Do you have that?
MR, MCEWAN: Yes, | do.
MR, LILLY: Okay. And were you the principal author

of this report?



CAPI TOL REPORTERS (916) 923-5447
2052



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR MCEWAN:  Yes, | was.
MR LILLY: And | would ask you to | ook at Page 5 of

that report and, particularly, the fourth paragraph down

whi ch says,
(Readi ng):
"The Yuba River supports the largest naturally
reproduci ng popul ati on of steel head in the
Central Valley."
You wote that statenment. | assunme you agree

with that statenent?

MR MCEWAN: | think at the time | was -- that |
wote it, yes. | would have to say that.

MR. LILLY: And do you have an opinion as to why the
Yuba River supports the |argest naturally producing
popul ati on of steelhead in the Central Valley?

MR. MCEWAN. Well, can | qualify that statenent?

MR LILLY: If you have to.

MR. MCEWAN. Yeah. "Largest" in this sense is
relative. And in no nmeans am | saying that steel head
popul ation in the Yuba River is healthy. This is relative
to all the other populations in the Central Valley, which
as | have put in ny testinony, is on a fairly -- has
declined significantly.

MR LILLY: Al right. Then, I'Il restate ny

qgquestion in light of that explanation from you.
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Wiy -- or do you have an opinion as to why in
relative terms the Yuba River steel head population is
better than those in all of the other rivers in the

Central Valley?

MR MCEWAN:  No, | don't believe that | do.

MR LILLY: Ckay. Well --

MR. MCEWAN: Let me --

MR LILLY: Excuse ne.

MR. MCEWAN. -- when this report was being witten,

we were, actually, coming out of a drought. W' d had one
or two years of fairly wet weather. That may have
something to do with it

MR. LILLY: Do you know whet her or not that would
have specific effects on the Yuba Ri ver popul ations versus
those in other rivers?

MR MCEWAN:  No.

MR LILLY: Okay. Let's go forward to Page 47 of
your report, S DFG 29.

MR. MCEWAN. Which page, again, |I'msorry?

MR LILLY: 47. And in particular, in the third

full paragraph which is kind of below the center of the

page, it says -- |I'mcounting here, one, two, three. It
| ooks like the fourth sentence. It says,
(Readi ng):

"The Yuba River still has a natural production
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and is nanaged by DFG as a naturally sustai ned
popul ation," cited DFG 1991, A. "The run size
in the Yuba River in 1984 was estinmated to be
about 2,000 steelhead." Citing DFG 1984.
"Current status of this population is unknown
al though it appears to be stable and conti nues
to support a steel head fishery. The Yuba River
is, essentially, the only wild steel head
fishery remaining in the Central Valley."

Do you see those sentences?

MR, MCEWAN:  Uh-huh. Yes.

MR LILLY: What does the term"fishery" mean in
t hi s paragraph?

MR. MCEWAN. The term "fishery" nmeans -- the
definition of a fishery is, essentially, a place where you
can fish, in the sinple terns. |It's conprised of three
conponent s:

The fish itself, the fish stock that's being
fished for. Secondly, the people fishing for it. And,
third, is habitat. So "fishery" applies not just
popul ations, but also the fact that it's a fishery, people
fish for them

MR. LILLY: And, obviously, for there to be a
fishery there has to be sufficient production of the fish

so there are fish that the people could fish for; is that
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correct?

MR. MCEWAN: Yeah. That woul d be probably correct.
However, we do have many instances throughout the world of
stocks bei ng overfi shed.

MR LILLY: Okay. And let's get to that. Wat is
the current legal regulation -- what are the regul ations
regarding the fishing for steelhead trout in the Yuba
Ri ver?

MR. MCEWAN. John, you --

MR LILLY: If M. Nelson --

MR. NELSON: | believe that the current regul ations
are catch and rel ease, artificial lure, barbless hooks
only. | would have to | ook up specifically, but | do
believe that that is the current regul ation.

MR LILLY: And I'll go back to you, M. MEwan, in
your experience with steel head trout, can the catching and
rel easing of adult steel head trout by fishernen cause any
harmto those fish?

MR. MCEWAN: Yeah, there can be a relative -- there
can be an inmpact depending on other factors, particularly,
wat er tenperature. |f water tenperature is high, there
could be a greater inpact due to hooking and rel easing of
the fish --

MR, LILLY: Does it also --

MR MCEWAN: -- to nortality.
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MR, LILLY: Excuse ne. Does it also depend on how
good the fisherman is in getting the hook back out?

MR, MCEWAN: Yes, it does.

MR LILLY: Okay. And it, actually, is possible
then that there cannot just be stress, but even sone
nortality to the adult steel head?

MR. MCEWAN. Yes.

MR LILLY: Now, I'mgoing to go back -- I'mtrying
to kind of rush through this quickly, because we have
l[imted time and a lot of area to cover. But |I'mwant to
get back to your testinony, which was Exhibit S-DFG 27 and
to the third page of that. You have that?

MR, MCEWAN:  Unh- huh.

MR LILLY: Ckay. | think you're referring to the
proposed tenperature requirenent of 65 degrees Fahrenheit
fromJuly 1 to Septenber 30th in the Draft Decision. And
you state, in the -- it looks |ike your second sentence,
(Readi ng):

"This could inpact rearing juvenile steel head
given that this is above the preferred upper
limt for steelhead rearing.”
And, then, you cite three reports; is that
correct?
MR MCEWAN:  Yes.

MR LILLY: And it |ooks like those three reports
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are -- let me first ask you:

I s your conclusion that 65 degrees Fahrenheit is
above the preferred upper lint for steel head rearing
based on those three cited reports?

MR. MCEWAN: Yes, but | would not restrict it to
those three cited reports, there are others.

MR LILLY: Are there other published reports that
you relied on to reach this concl usion?

MR NELSON: DFG --

MR MCEWAN: |I'msorry. Wre you tal king about
physi ol ogi cal type studies, or -- there were others.
DFG 91 was --

MR, LILLY: That's the Fish and Gane, Lower Yuba
Ri ver Fi shery Managenent Pl an?
VMR MCEWAN: Yes.
MR. LILLY: Are there others that you recall?
MR. MCEWAN: | would have to | ook, but those are
probably the principal ones.
MR, LILLY: Ckay. And then the l|ast sentence of
t hat paragraph states,
(Readi ng):
"Wat er tenperatures necessary to protect
spring-run chi nook sal non adults and
juveniles," parentheses, 56 degrees to 60

degrees, "should adequately protect juvenile
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st eel head. "

And I'mgoing to break -- there are really two
statenments in this sentence. And |I'mgoing to ask you
about each of them First of all, what was the statenent
that 56 to 60 degree tenperatures are necessary to protect
spring-run chi nook sal non based on?

MR MCEWAN: That was based on, | believe, the
spring-run status review, the Yuba River Plan, other
docunents that 1'd seen on the physiol ogical requirenents
and tenperature requirenments of spring-run chi nook

And | should add, also, that this is not a range
of 56 to 60 degrees, that is -- what | was trying to get
at here is what we are proposing in our tenperature
requirenents and that's 56 degrees at Engl ebri ght and 60
degrees at Marysville. So that's not neant to be a range.

MR LILLY: Okay. |It's neant to your actual -- the
Departnment's proposal ?

MR, MCEWAN: Yes. Yeah

MR LILLY: Ckay. And | understand you relied on
t hese docunments. Assune since you're the steel head expert
for this panel, is it appropriate for me to ask Ms. MKee
the specific questions regardi ng spring-run chi nook
sal rons and tenperatures?

MR. NELSON. O any one of us.

M5. MCKEE: Any one of us.
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MR LILLY: Okay. | assume, M. MEwan, your
expertise is steel head, and other nmenbers of the pane
have nore expertise on spring-run?

MR. MCEWAN: Yes. That's correct.

MR LILLY: Okay. Well, let ne ask the second
hal f -- the question regarding the second half of the
sent ence whi ch says,

(Readi ng):
"Shoul d adequately protect juvenile steel head."
That, | assume, is your conclusion; is that
correct?

MR. MCEWAN. Yes.

MR. LILLY: And what are the -- are there any
publ i shed reports that you relied on to develop this
concl usi on, because there is nothing cited here?

MR. MCEWAN. Yeah. | think Yuba County Water
Agency's Exhibit 19 has a table showi ng preferred water
tenperatures - | forget which table it is - and show ng
the different papers that they cited to nake up the
tenmperatures in their table. And | don't think I would
di sagree with any of those except for the Cech and Myrick
st udy.

MR LILLY: kay. So, basically, those are the
sources that you relied on to devel op this conclusion?

MR MCEWAN: Yeah, that and ot hers.



CAPI TOL REPORTERS (916) 923-5447
2060



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. LILLY: Are there any other -- any other
published reports that you can tell us today that you
relied on?

MR. MCEWAN. | would have to go back and | ook. |

can't think of any off the top of nmy head other than DFG

1991.

MR. LILLY: The plan?

MR. MCEWAN: Yeah, | think so.

MR LILLY: Al right. Now, | think you nentioned
yesterday -- and if it was soneone el se, please correct

me, because there were a | ot of people and a | ot of
guestions yesterday -- but | think it was you who
nmentioned that the National -- that there's a Nationa
Marine Fisheries Service 4D Rule for Central Valley
steel head; is that correct?

MR, MCEWAN: Yes, that's correct.

MR LILLY: And is that rule final yet, or is it
still in proposed --

MR MCEWAN. It's a proposed rule.

MR, LILLY: Okay. And does that proposed rule,
assuming it's adopted in its present form wll it
aut horize fishing for adult steel head trout?

MR. MCEWAN. That depends upon certain requirenents
of the Departnent of Fish and Gane.

MR LILLY: Okay. |It, at |least, |eaves open the
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possibility for legal fishing of steelhead trout in the
ocean; is that right?

MR. MCEWAN. Yes. But as | nmentioned, it depends on
the requirenents of Fish and Gane. And those requirenents
are that we take certain actions and produce certain data
and information to show to the National Marine Fisheries
Service that fishing is not a detrinent to the popul ation
or its recovery.

MR LILLY: Ckay. And at this point, can you nake
any prediction on what requirenents Fish and Gane will
i npose? Have you started that work, or --

MR. MCEWAN:  Well, in reviewing the proposed rule,
and, again, it is a proposed rule so it may be different
inits final stage, that we have to produce plans and
coll ect data on population information and other sorts of
information, as | said, to assure themthat our fishing
progranms for catch and rel ease steel head and other fish
speci es where steel head m ght be incidentally taken, we
have to assure themthat that's not going to be a
detriment on steel head protection or recovery.

MR, LILLY: And who will regulate ocean fishing of
steel head after the 4-D Rule is struck? |Is that the Fish
and Gane Departnent or Conmission, or is that specific --

MR. MCEWAN. |'mnot sure who would regulate that.

| believe it would be Comm ssion. And that would be in
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the case that there is an ocean fishery for steel head, and
to ny know edge, there is not a recreational, or
commercial fishery, ocean fishery for steel head.

MR LILLY: Okay. So right now-- | realize you're
having to predict in the future, which is difficult; but
right now you're predicting only catch and rel ease in the
river -- inrivers, | should say?

MR, MCEWAN: Yes, that seens to be one of the
gui ding tenets of any sort of fishing programthat would
be allowed in threatened evolutionarily significant units
is that it would be catch and release for listed
st eel head.

MR LILLY: Okay.

MR MCEWAN:  Now.

MR, LILLY: Thank you. M. MEwan

I'"mgoing to go over nowto Ms. Brown and
M. Nel son, and sone of ny questions |I'mgoing to have to
ask both of you, because you did have joint testinony and
I'"mnot sure who's responsible for which parts of it, so
pl ease bear with ne.

"Il start with you, Ms. Brown. Wat years have
you done, or did you do, professional fieldwork on the
Yuba River?

MS. BROMN: '98 and '99

MR LILLY: kay. And, then, M. Nelson, if you
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want to get a second m crophone, |'mgoing to be asking
you both questions for a few m nute.

MR, NELSON: We'll be fine.

MR, LILLY: Ckay. Don't hit heads over the
nmi cr ophone.

M. Nel son, what years have you done professiona
fieldwork on the Yuba River?

MR, NELSON: Since 1986.

MR, LILLY: Okay. And that's, basically, every year
since '86?

MR. NELSON: Yeah, of sone sort.

MR LILLY: Now, Ms. Brown, for you, which sections
of the Yuba River have you done your professiona
fiel dwork?

M5. BROMN: Fromthe -- what's the nane of that poo
right below -- from basically, bel ow the Engl ebright Dam
as close as | could get up to it down to Marysville.

MR. LILLY: Okay. And have you collected any data
in connection with your work?

MS. BROWN: Yes, | have, sone data on redds and
juvenile outm grant.

MR LILLY: Okay. And could you be a little nore
speci fic when you say, "Data on redds." Wat kind of data
do you nean? | know you subnitted sone parts as an

exhibit to the hearing. |1'mjust wondering if there's
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anyt hi ng beyond that on redds.

MS. BROMWN: No, not on redds. Just that one redds
survey we did | ast Septenber 15th, or --

MR, LILLY: Excuse ne. And that's the one that the
results of are listed in Exhibit S DFG 8?

MS. BROWN: That's correct.

MR NELSON: | would --

MR, LILLY: Okay. Excuse ne. Go ahead.

MR. NELSON. | would, also, add just for your
i nformation, so we're clear, we also did redd surveys in
1988. To a limited extent, Julie was involved --

MR, LILLY: 1988?

MR. NELSON. [I'msorry, '98.

MR, LILLY: Let's nake it clear and those were
simlar to those that you did in 19997

M5. BROMN: It was the sane type of survey. It
wasn't as extensive. We just -- | went out two tines with
anot her enployee to find the first redds we could find at
that certain tinme of year. And then other enpl oyees went
out at a different time. It wasn't as organized as this
one here.

MR LILLY: Okay. And did you conpile any data
regardi ng the depths or velocities around those redds in
199872

MS. BROWN: No, | did not.
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MR LILLY: Okay. So -- but in 1999, your results
are sunmarized in this Exhibit 8?

M5. BROWN: Yes, they are.

MR, LILLY: Ckay. And | think you also nentioned
juvenile outmgrating; is that correct?

M5. BROMN: That's correct. | installed a rotary
screw trap at the Hall wod Road, on the south side of the
river last Novenber. And | supervised a crew to be

checki ng that.

MR LILLY: Okay. And | think -- 1'lIl see if | can
find it. | believe you did also subnmt data which --
pl ease, correct me if I'mwong -- but | believe S-DFG 6

has that data?

M5. BROMN: That's correct. | also supervised the
crew that did the -- ran the fish screen at
Hal | wood- Cordua and did t he sal vage.

MR LILLY: Okay. And that -- I'mjust trying to
get this all organized. That is exhibit S-DFG Exhibit 5;
is that correct?

MS. BROWN. That's correct.

MR, LILLY: Okay. Now, do these three exhibits then
enconpass all the data that you have collected in
connection with your work on the Yuba River?

M5. BROMN: There's one nore and | haven't really

done like a lot of -- like made a report or submitted a
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| ot of data, but we did kind of a pilot study |ooking at
fish coming up the fish | adder on the damjust to get an

i dea of what was conming up, and if it was a possibility of
being able to do a study program --

MR, LILLY: COkay.

M5. BROMN: -- for spring-run

MR LILLY: Ckay.

MR. NELSON: | would also add that in conjunction
with your folks, M. Stephanie Thise of Jones and Stokes,
there was a prelininary evaluation of a flow reduction
event that occurred in 1999. And there was sone
eval uation of the fishery at that tinme and Ms. Brown did
speak to that earlier

MR, LILLY: Ckay. But you don't have any
specific --

M5. BROMN: |'ve done a lot of, you know, going out
there, say, for two or three different days with Jones and
Stokes to | ook at affects of flow reductions and ranpi ng.
| haven't submitted any specific data or reports to that
effect.

MR, LILLY: Okay. D d you collect any quantitative
data in connection with those efforts other than what
you' ve subnmitted for this hearing?

M5. BROMN: Not really, no

MR LILLY: Okay. Now, M. Nelson, while we're on



CAPI TOL REPORTERS (916) 923-5447
2067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the subject -- I'"'mgoing to go back -- since you
obvi ously, cover a longer tine period.

During your years on the rivers from 1986 through
the present, have you collected any quantitative data on
the Lower Yuba River?

MR NELSON: Yes.

MR LILLY: Okay. And what types of data have you
col | ect ed?

MR. NELSON. Adult -- or juvenile salvage, to a
certain extent adult passage, adult presence in the Yuba
Col dfi el ds.  Wen you say, "Wat data," I'm-- let's put
it this way. There are so many experiences based upon the
information that | have, either in witten formor ny
personal experiences.

Rel ati ve observations of juvenile fish, spawning,
timng, distribution, escapenent estinmates, sonme water
tenperature data. And |'msure there's nuch nore, but,
you know, trying to recall all of it is difficult. |
woul d have to go through the files.

M5. BROMN: If | might -- John is just ringing
bells. W have put out thernographs al so, but |'ve never
really done a lot with the data; or we just attenpted to
put a couple thernmographs in at various tines at the
screen, for instance, but |'ve never really done anything

with the data we have yet.
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MR LILLY: Okay. Let ne go back, then, M. Nelson
You said, "Juvenile salvage," | assune that's at the
Hal | wood- Cordua fish screen; is that correct?

MR, NELSON: That's correct.

MR LILLY: Okay. And when you say, "adult

passage, " what types of data are you referring to for
t hat ?

MR. NELSON. Basically, conpiling information on the
| adder operation at Daguerre Point Dam W've done sone
prelim nary observations of fish passage fromthe
standpoint of the -- upstreammgration, | should say, of
adults at Daguerre Point Dam primarily | ooking for
spring-run chinook sal non, that type of information
observati ons.

MR LILLY: Ckay. Wen you say, "observations,"”
things |ike counting the fish?

MR. NELSON: Counting fish, presence, absence, yes.

MR, LILLY: Ckay. And have you submtted any of
that data for this hearing?

MR. NELSON: Yes.

MR LILLY: Ckay. Wat exhibits contain that data?

MR. NELSON: | believe it's the one with reference
to the Daguerre Point Dam operation of the fish [adders in
passage. | believe that's our last exhibit, S DFG 12

and -- 11 and 12, | believe it is.
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MR, LILLY: ©Oh, okay. Good. Thank you. |It's just
hard to keep track. And, then, you said you had
observations regardi ng spawning, timng, and distribution
is that correct?

MR. NELSON. Yes.

MR, LILLY: Okay. And have you assenbl ed any
gquantitative data, or any field notes regardi ng what you
observed for spawning, timng, and distribution?

MR NELSON: Yes.

MR LILLY: Okay. And what types of data have you
assenbl ed regarding that?

MR. NELSON: | believe it's part of the exhibit that
Ms. Brown referenced.

MR, LILLY: Which exhibit is that?

MR. NELSON: Probably S-DFG Exhibit 8.. | can't
remenber if there's an attachment to that or not.

MR LILLY: ©Oh, okay. The table of what's entitled,
"Table 3" at the top?

MR. NELSON: | have just as hard a tine finding
these as you do, so bear with ne.

MR, LILLY: Take a minute.

MR. NELSON: Yes. And, then, there's also
attachnents to S-DFG -- hold on, S-DFG Exhibit 9.

MR, LILLY: Okay. Now, | think you nentioned

escapenment. And | always get confused, because | think
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sone peopl e use escapenent one way and others use it
anot her. What do you nean by "escapenent"?

MR. NELSON. Fish in the population, the adult fish
returning.

MR LILLY: So it's the escapenent fromthe ocean to
the river of adult fish?

MR. MCEWAN: U timate survival, yes.

MR LILLY: Ckay. And what types of escapenent data
have you personally coll ected?

MR. NELSON: Mark and recapture surveys for severa
years.

MR LILLY: What years?

MR. NELSON: | couldn't tell you exactly. | would
say probably a period of three or four years during the
1990' s.

MR, LILLY: Whiat do you nean by, "Mark and recapture
surveys"?

MR. NELSON. Mark and recapture is a nethod that we
use to estinmate a portion of sal non, because it has to be
a fish -- a carcass that you can recover, in which you
physically go out and retrieve a fish; you mark it in sone
nmet hod for that week, or that time per. And what we use
is agreen with a certain colored tape tied onto it and
that is attached to the carcass; the carcass is returned

to the flow ng water.
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And, then, on your subsequent weekly visits --
and these are done on a weekly basis, one tinme a week for
any stretch of river -- based on the nunber of tagged fish
that you recover versus the nunber of untagged fish you
see that aren't fresh, you can do a statistical estimte.
This is typically what Jones and Stokes has been doi ng and
we have assisted themin their evaluations.

MR LILLY: Okay. So, basically, you're working
with them on those surveys in the 1990' s?

MR. NELSON. Yes.

MR, LILLY: Okay. Any other types of work that --
fieldwrk that you' ve done where you have, actually,
col l ected any data besi des what you have nentioned so far?

MR. NELSON: |I'msure there's others, but | just
don't recall offhand. | know that we have sonme data from
the Gol dfields, both the presence of adults along with
some water tenperature data there. | don't recall all of
themat this tinme.

MR, LILLY: kay. There's nothing else that you
recall at this tinme?

MR. NELSON:  No.

MR LILLY: Okay. Now, you mentioned water
tenperatures. So where have you col |l ected water
tenperature data?

MR NELSON: At sone of the Goldfields, as Julie has
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i ndi cated, there have been thernographs placed on the
Hal | wood- Cordua diversion. | believe -- and at Daguerre
Point Dam | believe that's it.

MR, LILLY: Now, have you ever attenpted to make
any -- either one of you -- has either one of you ever
attenpted to nake any estinmate of the popul ation of the
fall-run chinook sal mon juveniles in the Yuba River?

MR. NELSON:  No.

MS. BROMN: | have not, no

MR LILLY: Okay. And have you ever, either one of
you, ever attenpted to nake estinate of the popul ation of
spring-run adults in the Yuba River?

M5. BROWN: No

MR, NELSON: We have sone indication, relative
nunmbers, but not absol ute abundance.

MR LILLY: Ckay. By "relative nunbers," what do
you nean?

MR. NELSON. Well, we have observations of spawning
that has occurred at a given time of year, early
Sept ember, you know, indicating a presence and a
l'i kelihood of a relative nunmber of fish. You know, not
mllions, not a definitive nunber, but several

MR, LILLY: kay. And when you're out doing the
field observations of spring-run adults, can you

di stinguish a spring-run froma fall-run adult?
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MR NELSON: Yes.

MR, LILLY: And how can you do that?

MR. NELSON: If it's coming up in March, it's
probably a spring-run adult.

MR LILLY: Ckay. And if you see one spawning in
| ate Septenber, is there any way you can di stinguish
whet her it's spring-run or fall-run?

MR. NELSON: Not definitively, no.

MR. LILLY: Have you ever attenpted to nake any
estimate of the popul ation of steelhead adults in the Yuba
Ri ver?

MR. NELSON: No.

MR. LILLY: And have you ever attenpted to nmke any
estimate of the population of steelhead juveniles in the
Yuba River?

MR. NELSON:  No.

MR LILLY: Ms. Brown, same answers for you?

MS. BROMN: That's correct, | have not.

MR LILLY: Okay. Now, |I'mnot sure which one to
start with. ['Il start with you, Ms. Brown.

Have you done snorkeling surveys in the Lower
Yuba River?
MS. BROMN: No, | have not.
MR LILLY: Al right.

M5. BROMN: WAit a minute, |'msorry.
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MR LILLY: Excuse ne.

MS. BROMWN: | take that back. | haven't done
snorkel i ng surveys. | have snorkel ed, | ooking at the
i nstance | ast sumrer when Yuba County Water Agency
want ed - because of a rewi nd problem on one of their power
plants - they wanted to reduce the flows quite
drastically.

So we went and snorkel ed, |ooking at any
strandi ng that could occur, or had already occurred. So |
snorkel ed sonme pools with M. Bill Mtchell from Jones and
Stokes to get an idea how nmany sal nonids were in these
pools and if they were indeed sal moni ds steel head or
chi nook.

MR LILLY: Okay. Is that the only tinme you' ve done
snorkeling work on the Yuba River?

MS. BROWN: That's correct.

MR LILLY: And, M. Nelson, how about you, have you
done snorkeling on the Yuba River?

MR. NELSON:. | guess | would ask you to define, what
do you nean by "snorkeling"?

MR, LILLY: Were --

MR. NELSON: \Where | have ny face in the water with
a mask on and a snorkel, yes.

MR, LILLY: Ckay. And | assune you nmean in the Yuba

Ri ver, then; is that correct?
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MR NELSON: Yes.

MR LILLY: Okay. | just want to nake sure we're
clear. How nany times have you done that kind of snorkel
work on the Yuba River?

MR. NELSON: Nunerous.

MR, LILLY: Okay. And what were your objectives
when you did that snorkeling work?

MR. NELSON: Basically, professional gain, just
observations for ny own personal know edge.

MR LILLY: Okay. Did you follow any particul ar
protocol while you were doing those surveys?

MR. NELSON:  No.

MR, LILLY: And did you do --

MR. NELSON: | wasn't doing surveys.
MR. LILLY: Excuse ne.

MR. NELSON: | was doi ng snorkeling.

MR LILLY: Okay. Well, then let ne follow Dd
you col l ect any data in connection --

MR. NELSON:  No.

MR LILLY: -- with that snorkel work?

MR. NELSON:  No.

MR LILLY: You will really help the Reporter a | ot
if you'll wait until I finish nmy question before you
answer and | will try to do the sane. Oherw se, she'll

yell at both of us, with reason.
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Now, | believe -- excuse nme, did either one of
you either analyze the relationshi ps between river flows
and water tenperatures at different locations in the
river?

MR. NELSON: W have not done any nodeling, no.

MR. LILLY: Okay. O any observations?

MR. NELSON: | mean | have | ooked at flow records
and tenperatures. | haven't provided a definitive
opi ni on, no.

MR LILLY: Okay. So you haven't done any
guantitative analysis of those rel ationships?

MR. NELSON: No.

MR, LILLY: And sane with you, Ms. Brown?

MS. BROWN. That's correct.

MR LILLY: Okay. Have either of you done any

anal ysis of the rel ationshi ps between water tenperatures

and the actual utilization of different anadronous fish of

different habitats in the Yuba River?

MR. NELSON:  No.

MR LILLY: Same for you, Ms. Brown?

MS. BROWN:  Yes.

MR LILLY: Now, | believe, M. Nelson, you
testified that the Departnment of Fish and Gane
historically only operates the Hal | wood-Cordua fish trap

fromApril through either late May or sonetinme in early



CAPI TOL REPORTERS (916) 923-5447
2077



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

June; is that correct?

MR. NELSON: That's, typically, the latest that we
operated it.

MR, LILLY: And, yet, your testinobny is that there
are still fish going down the Hal |l wood- Cordua canal after
you stopped the operations of the trap?

MR. NELSON. Yes.

MR LILLY: Okay. And why is it that Fish and Gane
stopped the operation even though there were still fish
goi ng down the canal ?

MR, NELSON: Well, there's several reasons. One is,
obviously, a financial reason. |It's quite expensive to
pay staff to be out there 24 hours a day and to operate
and maintain that. |In addition to salaries, it costs
travel and per diem

Al 'so, we have -- as | indicated, we nade the
deci si on based upon where we can best utilize our
personnel for the best resource gain in the region. That
when nunbers of fish, smolt typically, were decreasing or
decreased a significant anpunt, at that time we would
cease operation.

MR LILLY: Okay. So it was a combination of trying
to operate during the peak period of the sal mon juvenile
outmgration and also just funding priorities?

MR. NELSON: Well, during the -- primarily, the
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smolt, or smolt-size fish outmgration, yes.

MR LILLY: Okay. So the fry would have outm grated
earlier in the year?

MR. NELSON. The fry -- those that are outnigrating
as fry would typically have outmgrated earlier with
respect to chinook sal non

MR, LILLY: Does the Departnment of Fish and Gane
have any plans for |onger periods of operation of this
trap during the sumer of 2000 and subsequent years?

MR. NELSON: | can only answer for this com ng year
which | aminvolved with, and it will be operated on an
ext ended period of tine.

MR. LILLY: Through approxi nmately when?

MR. NELSON:. Approximately, through the end of
August .

MR LILLY: Okay. Now, | think, M. Nelson, in

response to cross-exan nation questions you said that

there was one occasion of redd dewatering -- and, please,
correct ne if | get it wong, | was trying to wite
fast -- that may have inpacted up to five percent of the

redds; is that correct?

MR. NELSON: No, | did not base a percentage on it.
| did indicate that since the 1992 hearing there is one
i nstance where there was a flow reducti on and sone

dewat eri ng and we had provided that information to the
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Boar d.

MR LILLY: Okay. And do you renenber,
specifically, what year that was that that occurred?

MR. NELSON: | don't. | believe it was -- | don't.
| don't.

MR, LILLY: Okay. But you're pretty sure it was
after the 1992 hearing?

MR NELSON: Yes.

MR, LILLY: Now, there were some cross-exam nation
guestions regarding the relationship of flows and cover
for juvenile salnmonids. And | just wanted to ask you
M. Nel son, have you ever evaluated through field
i nvestigations the anbunts of cover at different |ocations

in the Lower Yuba River at different river flows?

MR. NELSON: | have. | don't believe the cover is
the terml used. | believe that you're probably using it
in the context of area availability. |If that's wong,

pl ease, let nme know now.
MR LILLY: Well, let's just start over, because
it's your terns that matter, not mne
What are the relevant factors that need to be
consi dered regarding juvenile habitat at different river
fl ows?
MR. NELSON: Say that one nore tine, please?

MR, LILLY: Fair enough. What are the el enents of
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juvenile sal nmonid habitat that can change with changes in
river flows on the Yuba River?

MR. NELSON: Well, the usable areas of the flows,
the velocities, the depths, tenperatures can change. You
know, dissolved oxygen can potentially change.

MR LILLY: Okay. And | assune several of those
factors are quantified in the IFIManalysis; in
particular, the way the usable area occurs that shows
usabl e area versus river discharge; is that correct?

MR. NELSON. Yes.

MR, LILLY: And are there factors relevant to
juvenile habitat that are not evaluated in the IFIM
PHABSI M cur ve?

MR NELSON: Yes.

MR LILLY: And what are those factors?

MR. NELSON: Things |ike food production
tenperatures, dissolved oxygen

MR. LILLY: Anything else that cones to nind?

MR. NELSON: Nothing, but I'"'msure there is
somnet hi ng el se

MR LILLY: kay. Regarding food production, have
you ever done any evaluation or investigation of the
rel ati onshi p between food production and different flows
in the Lower Yuba River?

MR. NELSON: That was not part of ny testinobny, no.
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MR, LILLY: kay. So you have never done anyt hi ng
like that?

MR. NELSON:  No.

MR, LILLY: Ckay. And, Ms. Brown, have you ever
done any evaluation of the relationship between food
production and river flows in the Yuba River?

M5. BROAN: No, | haven't.

MR, LILLY: Now, if we can go to your testinony,
which | believe is Exhibit S-DFG 1, and in the second

par agraph, which is about the mddle of page, it

references the term-- let me read it, it's probably
easiest. It says,
(Readi ng):

"However, with the continued decline in listing
of spring-run chinook sal non," parentheses,
State and Federally listed, threatened and
steel head trout, Federally |isted threatened,
cl osed parent heses, "popul ations since 1992,
there are several areas that need additiona
consi deration."
Do you see that sentence?
MR. NELSON: Yes.
MR. LILLY: And either one of you, whichever one of
you is nore qualified, what do you nean by the term

"conti nued decline"?
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MR. NELSON: Well, in 1992 neither species was
listed. And they have subsequently have been |i sted,
because the popul ati ons are declining, or had declined.

MR, LILLY: Okay. Wen you refer to the

"popul ations," are you referring to the total popul ations
in the Central Valley?

MR. NELSON: Basically, the larger population in the
Central Valley, yes, of which the Yuba River is a
conponent .

MR, LILLY: So the continued decline is basically of
the total population in the Central Valley of these two
speci es?

MR NELSON: Yes.

MR. LILLY: Okay. Do you have any evidence that the
popul ati ons of the spring-run salnon in the Yuba River
have declined since 1992?

MR. NELSON: We don't have a good base to say that
it has or it hasn't. Until recently there were no surveys
conducted for, or to enunmerate adult spring-run chinook
sal mon. So we don't have a base.

What we have is general infornation, observations
by past Departnment enpl oyees that put a relative nunmber on
it, but there's no quantifiable nunber.

MR, LILLY: Okay. So there's also no quantification

as to whether or not the popul ation of spring-run sal non
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MR. NELSON:. No. M answer would be the sane, is

that we have no information on adult escapenent, or adult

popul ation estimtes for steelhead in the Yuba River

tal k about some ot her

MR.

LILLY:

Ckay.

I'"mgoing to go forward now and

rel evant constituents in the river.

Do you have any evidence that dissolved oxygen |levels are

limting the production of either chinook sal nmon or

steel head in the Lower

MR, NELSON: No, it

MR

LILLY:

And same with you,

Yuba River?

's not part of my testinony.

Ms. Brown, do you

have any evi dence concerni ng di ssol ved oxygen?

MS. BROWN: No, | don't.

MR.

LILLY:

Ckay.

Do you have any evidence that

di seases are limting the popul ati ons of chinook sal non or

steel head in the Lower

Yuba Ri ver?

MR. NELSON: | have no information one way or the
ot her.

MR LILLY: And, Ms. Brown?

M5. BROMN: | don't have any.

MR LILLY: Okay. Try to answer one at a tine.
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Thank you.

Do you have any evidence that food availability
is limting juvenile salnmonid growth in the Lower Yuba
Ri ver?

MR. NELSON: | have no information. 1've seen no
studies that would indicate that one way or the other.

MR LILLY: Ms. Brown, sanme for you?

MS. BROMN: | know of no studies of that kind on the
Yuba.

MR LILLY: And are you famliar with M. Mtchell's
wor k, which has docunented that juvenile sal nmonid
condition factors generally are above 1.0 in the Lower
Yuba River?

MR. NELSON: Cenerally.

MR, LILLY: And do you -- excuse nme. Do you agree
with M. Mtchell that condition factors above 1.0 are
good indicators that juvenile sal nobnids' food availability
is not limting in the Lower Yuba River?

MR. NELSON:. |'m not absolutely convinced that a
condition factor is, in itself, indicative of food
availability of fish. And when we say -- when we're
tal ki ng about condition factors, we're talking about very
smal | fish

And when that fish has recently eaten, engorged

itself, it may have a high condition factor. But | am not
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sure that's the only thing that's going to indicate that
that fish is in good condition

MR. LILLY: Do you agree that if all other factors
are equal, juvenile salnonids that grow rapidly and
em grate fromthe Lower Yuba River during May as |arge
juveniles will have a better chance of survival to
adul t hood than fish that grow nore slowly and stay in the
Lower Yuba River |onger and then emgrate in June?

MR. NELSON: No, |I'mnot convinced of that one way
or the other. | don't think that -- and |'m not
necessarily sure that that is the case. | don't think
there's definitive information there that's indicating
what the outmigration tinmng is of the fish in the Yuba
Ri ver.

That is information that has been | acking, that
has been collected by no one. And that is one reason that
the screw trapping is underway at Hal |l wood- Cordua and wi ||
probably continue for another year, at |east.

MR, LILLY: Okay. And I'mnot asking you about the
actual timng of migration, I'mjust asking you
hypot heti cal | y:

Do you believe that if you have fish of the sane
size, will the ones that emigrate out of Lower Yuba R ver
in May have a better or worse chance of survival than the

fish of the sane size that emigrate in June?
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MR. NELSON. | guess | still cannot agree to that
answer, in that we see in many exanples there are: The
primary conponents of outmigration is fry and is not
snmol t-size fish, which would occur -- snolt-size fish
woul d occur in May, in the springtine.

MR LILLY: And --

MR. NELSON: And what we see is that other
conditions, other places it nay be a fact here but we
don't know that, that a majority of fish is outmigrating
as fry and it's probably the maj or component of that
popul ati on.

MR LILLY: And when is the timng, when do the fry
actually outm grate?

MR. ODENVELLER: Deborah had sonething she wanted to
add.

MR. LILLY: That's fine. | had questions for you
| ater, but go ahead if you want to now.

M5. MCKEE: | think what's really inportant to
understand is that the physiol ogi cal readiness of fish to
em grate and relying sinply on nmeasurenents of the |ength
of a fish and a condition factor that can be so easily
altered by just having a fish have a nmeal is really an
oversinplification, which doesn't really represent the
physi ol ogi cal readi ness of when the different runs and the

different races | eave the Yuba R ver.
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MR LILLY: Okay. Well -- and I'msorry, | didn't
mean to inply to the contrary. But let me go back to you,
M. Nel son

When you nentioned about the fry outmgrating,
the salnmon fry outmigrating, what are the nmonths when that
woul d nornmal Iy occur in the Yuba River?

MR NELSON: It would occur at any tine slightly
after energence.

MR, LILLY: Correct. For those of us who don't know
the river as well you --

MR. NELSON:. It could begin in Cctober.

MR LILLY: VWhen --

MR. NELSON: It could begin sonetine in Septenber,
but sonetine early, let's say.

MR, LILLY: And when is the peak, then, of the fry
out m gration?

MR. NELSON: W don't have that information. That's
why | was indicating that in a rotary screw trappi ng at
Hal | wood Boul evard, this was the first year this was set
up.

MR LILLY: Okay. Is it fair to say that the fry
usual ly outmigrate earlier than the snmolts?

MR NELSON: Yes.

MR LILLY: Okay.

MR NELSON: Well -- of a fish that was hatched at
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the sane tine, that is true. | nean there are fry that
are probably outmigrating the sane time snolts are, but it
was not hatched, obviously, at the sane tine.

MR, LILLY: Ckay. Fair enough. Well, ny question
is: Is it fair to say that the peak of fry migration in
the Yuba River is earlier than the peak of the snolt
out m gration?

MR. NELSON: W have no data to support that.

MR. LILLY: Okay. So you don't have any opinion one
way or the other?

MR. NELSON:. | do have an opinion

MR LILLY: Okay. Wsat's your opinion?

MR. NELSON: That that is probably the case that
fry, obviously based upon best correctional judgnent and
just general fishery know edge that that is probably the
case.

MR LILLY: That they would outm grate earlier than
the snolts?

MR NELSON: Yes.

MR, LILLY: Okay. So can you say whether that would
be in February or March, or can you be --

MR. NELSON: | cannot definitively tell you when
that woul d be, no.

MR LILLY: Ckay. How long does it take for a snolt

to mgrate from Daguerre Point Damto San Franci sco Bay?
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MR. NELSON: | have no information, specifically.

MR, LILLY: Do you have any opinion?

MR. NELSON. We've seen travel as nuch as probably
25 miles in | ess than seven days.

MR LILLY: Okay. So do you know how many miles it
is that a fish swins from Daguerre Point Damto San
Franci sco Bay?

MR. NELSON: No. But if you tell ne, | can convert
t hat .

MR LILLY: So we just have to convert the nunber of
mles, then, at this rough estinate of 25 nmil|les per seven
days?

MR ODENVELLER: If | may?

MR LILLY: Go ahead, M. Cdenwel | er.

MR ODENWELLER:  There are sone studi es done on the
Sacranmento River that suggest by using tagged rel eased
groups and recoveries done on the Delta, that the movenent
is approxinately the sane as the rate of the water but
with a trenmendous anount of spread. And -- but it depends
on the nileage at that point. And I'mnot sure what the
di stance is.

MR LILLY: Okay. Do you know what the rate of flow
of the water is as far as nmiles per day is either?

MR. ODENWELLER: No, | don't at this point.

MS. MCKEE: It's also volitional, because we al so,
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with those sane tag studies, have gotten fish taking three
to four months nmoving down the stream So you can see
fish fromthe sane rel ease group novi ng downstreamwi t hin
a few days, and fish four nonths later that have chosen to
resi de somewhere in the Sacranento River system and
utilized that habitat to rear

MR LILLY: Okay. Yeah, good luck, John, but | have
a few nore questions for you, M. Nelson. Just the other
m crophone, that's fine.

| just want to make sure |I'mclear on this
guestion, because | think it was nm sunderstood before. |
understand that there are nmany different factors that
cause snolts, snolt chinook salnon to nigrate out at
different tinmes.

And |'mjust going to ask you, hypothetically, if
you had two smolts with the exact sanme physiol ogi ca
conditions and one, for whatever reason, started
em grating fromthe Yuba River downstreamin May and the
other one started emigrating fromthe Yuba River
downstreamin June, do you have an opi nion as to whether
or not there would be any difference in their
probabilities of survival to the Pacific Ccean?

MR NELSON: No, | don't.
MR LILLY: Ckay. Do you believe that water

tenperatures in the Feather R ver would affect these
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hypot heti cal juvenile -- or snolt sal nons' probability of
success in this mgration?

MR. NELSON. Repeat that one nore tine.

MR. LILLY: Yeah, I'msorry. That was a little nore
conplicated. Do you believe that the difference, if any,
in water tenperatures in the Feather River between May and
June woul d affect the probability of survival of these
snmolts that migrated in May and in June?

MR. NELSON. It nay or it may not. | don't have an
opi ni on.

MR, LILLY: Ckay. So you do not have an opinion as
to whether or not warmer tenperatures in the Feather River
in June would affect the probability of a snolt surviva
versus cool er tenperatures in May?

MR NELSON: Well, that's relative. You're using
relative terms here w thout absol utes.

MR LILLY: That's correct.

MR. NELSON: So, no, no.

MR. LILLY: No opinion?

MR NELSON: | nmean | don't think it would nmake a --
it may not nake a difference.

MR LILLY: So even if the water were warner in
June, it would not affect the probability of survival to
the outmgrating snolt?

MR NELSON: No, because it's relative to what the
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tenperatures are.

MR LILLY: Okay. And what about in the Lower
Sacranmento River, the Delta, would you give the sane
answer that even if the tenperatures were warmer in June
that would not affect the relative |ikelihood of survival
of the snolt emigrating in June versus one enmigrating in
May ?

MR. NELSON: Since we're tal king hypothetical and,
as | would envision a hypothetical, it nmay or nmay not.
You can't nake that determnination

MR. LILLY: So you're saying that you cannot nake a
determ nation if higher tenperatures will affect the
probability of survival of the snolt?

MR. NELSON: No. Again, it is relative. |It's
relative, those nunbers are all relative.

MR, LILLY: Wat do you nean by "relative"?

MR, NELSON: What's warn?

MR LILLY: Okay. Let's use specific terms. What
if the tenperature of the outmgrating snolts in May were
60 degrees versus 65 degrees, would that affect the
probability of survival of that snolt enmigrating to the
Pacific Ccean fromthe Yuba River?

MR. NELSON: 60 to 65, where?

MR, LILLY: In the Feather, in the Sacramento River

in the Delta.
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MR NELSON: If it was 65 in the Delta, or 60 in the

Del t a?

MR, LILLY: Yes.

MR. NELSON: It nay have sone effect on survival

MR, LILLY: Which one would have a hi gher survival
rate, 60 degree or the 65 degree exanpl e?

MR. NELSON: | mean, obviously, the higher the
tenperature you go, the higher the tenperature is. When
you start reaching those tenperatures that adversely
af fect salnmonids, it's going to have a nore detrinental
effect. You know, the assunption is that fish varies to
go out and it's not going to nmaintain as a yearling.

MR LILLY: That's right, for nmy hypothetical. So
you're saying there mght be sone effect, or there m ght
not ?

MR, NELSON: There could be some effect.

MR LILLY: And what if the difference were between
65 degrees and 70 degrees, would that have an effect on
outmgrating snolts fromthe Yuba River to the Pacific
Ccean?

MR. NELSON: You're certainly getting in the range
that is not desirable, period.

MR LILLY: kay. So assuming that you nean the 70
degrees is not desirable for the outmgrating snolts?

MR NELSON: Right.
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MR, ODENVELLER M. Lilly?

MR, LILLY:

Go ahead, M. Odenweller, if you have

sonething to add to that.

MR. ODENWELLER: At least for nme, the conplication

is that we're - and maybe |

assum ng that al

need to explain - you're

other the factors are the sane between

the two scenarios and the only variable that is changing

is water tenperature;

MR LILLY:

is that correct?

That's correct.

MR. ODENWELLER  Ckay.

MR LILLY:

I'"mgoing to go forward and ask you, M.

Brown, some questions about the rotary screw trap, which I

bel i eve you said you supervised the installation and the

operation of; is that correct?

M5. BROWN

MR LILLY:

That's correct.

First of all, who actually collects the

fish fromthis trap?

M5. BROMN: Wio actually sanples it everyday?

MR LILLY:

Yes.

M5. BROAN: We have Fish and Ganme enpl oyees that do

t hat every norning.

MR, LILLY:
supervi si on?
MS. BROMN

MR, LILLY:

And are they working under your

Yes, they are.

What f or mal

training do these DFG
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personnel who collect the fish have?

M5. BROMN: The particul ar ones that have been doi ng
it have been working for Fish and Gane for approxi mately
two years. They were trained out of the @ enn-Colusa fish
screen trap. And they've been sanpling that for quite
sone tine. They received training in fish identification

One of them | think -- sonmetines -- we have a
crew up to five scientific aides, several of them have
degrees in biology, sone of themare in-progress of
getting a degree in biology. And they have had training
on fish identification, howto sanple the trap, that type
of stuff.

MR, LILLY: Ckay. And, please, describe what the
Department's nethodology is for the installation and
operation of this trap

M5. BROMN: For the install -- methodol ogy for the
installation --

MR, LILLY: Let ne split it up. | realize this
thing was probably heavy and difficult to install, but how
did you decide where to put it in the river?

M5. BROMWN: Okay. Sone of the criteria are where to
put it, there has to be up to a certain velocity for the
drumto turn at so many rpnis. You need the channel deep
enough for the drum |It's an eight-foot drum so

approximately a little over four feet, or four feet of
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that is underneath water and you need sone room between
that and the bottomof the river. You also need an access
point. You need | andowner permission. This is all of

whi ch we obt ai ned.

MR, LILLY: COkay.

M5. BROMN: You need a place where you can
physically get the trap in the water, where you want it
sanpled. And a big criteria is an anchoring nethod and a
way to anchor the trap, which is usually by |arge cabl es

and ropes and earth anchors put in. That type of

situation is very critical and very -- the hardest part of
probably running a screwtrap. |I'mtrying to think of
what el se.

MR. LILLY: And has the trap been successfully
operated since you installed it in Novenber?

M5. BROMN: Yes, this has been very, very
successful. | had a lot of concerns. | don't believe
there's ever been a screw trap put in the Yuba River
bef ore, because of a lot of the constraints. And |'ve
been very pleased the way this one was put in.

We got a very cooperative | andowner, who is very
nice and let us drive right on their property. W could
drive right where to where the screwtrap is. W anchored
it wwth cables and it worked very successfully to get it

out in the current where the drumwas rotating at |east
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three rpmis per mnute. And we had very good success wth
t hat .

The first day there was a little bit of
difficulty getting it in. W assenbled the trap basically
inthe water. You take it apart piece by piece, carry it
down the bank, put it in the water, and put it together

Fromthat point on, the first day we had it in, |
have a two -- like | say, | have about up to five or six
peopl e who are able to go sanple the trap. | have two to
four that do it on the regular basis, the primry crew.
They alternate days. And they check the trap at between
7:00 and 9:00 every norning. They enunerate the fish,
they identify the fish. Wen there's up to thousands of
fish in there, they sub-sanmple the fish

H O BROMW: M. Lilly, Board Menber Forster has a
guesti on.
MR LILLY: Well, | think she has priority, so

will defer to her.

MEMBER FORSTER: | just wanted to understand a
little bit nore about this screwtrap. | was wondering if
in the exhibits you had a picture of it. | can't

visualize what it | ooks like.
M5. MCKEE: A giant cone.
MR. ODENWELLER: If | may, it's a barge,

essentially - two pontoons - what |ooks |like a cenment



CAPI TOL REPORTERS (916) 923-5447
2098



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

m xer drumsitting in the center of it, the open end, the
wi de end of the cone facing upstream And it rotates, by
veins and a series of steps, that lift the fish up and
drop theminto a holding container at the back end of it.

MEMBER FORSTER: And it goes across the whole --

MR. ODENVWELLER: No, it sanples a section of the
river. It's about eight foot in dianeter of an opening
and approximately half of that is underwater

MEMBER FORSTER: Do you have other places?

MR ODENWELLER  Yes. We've used themfor about 10
or 15 years. They replaced the |arge Fyke net which was
used previously, which was a | ot harder to maintain and
operate, but they originated in Oregon and m grated down
here about 15 years ago.

MR. MCEWAN: |If you have a chance to go across the
Watt Avenue Bridge, over the Anerican R ver, and | ook
downstream |ook to the west, you will see two of thema
coupl e hundred yards downstream of the bridge. They've
been there for about five or six years now.

MR. LILLY: Maybe you should ask himto bring one in
here.

H O BROAN: \Wen you count your fish, do you
extrapolate fromthe results of what you get in your
traps, or how do you that?

MR. NELSON: No. It is not a calibrated trap in
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that the nunber of fish that are encountered in a trap in
a 24-hour period can be quantified to an absol ute numnber
that's in the river.

And the reason we're not doing that is, one,
we're dealing with wild fish. So you have to physically
mark fish sonmehow and rel ease them upstream and det er ni ne
the percentage of fish that you catch with that rel ease.
You have to do day and night paired rel eases. You have to
do it under different times of the year, because you're
sampling for different sizes of fish.

And then on flow changes, you have to sanple
under different flow changes in order to calibrate your
traps. So it's a difficult task, and then to try to do it
where we have wild fish, it's alittle even nore onerous.

C.O BROMN:. M. Lilly, we've interrupted you and
thank you. Maybe this is a good tine to take a break.
MR LILLY: That's fine with ne.
C.O BROMWN:. kay. We'll net back here at one 1:00
o' cl ock.
(Luncheon recess.)

---000---
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TUESDAY, APRIL 4, 2000, 1:00 P.M
SACRAMENTO, CALI FORNI A
---000---

H O BROM: Let's come back to order

kay, M. Lilly.

MR LILLY: Ckay. M. Brown, |'ve got a few nore
guestions for you regarding the rotary screw trap, now
that we have a good description of what the thing | ooks
like and how it works. Could you, please, refer to your
joint testinmony, S-DFG 1?

M5. BROMN: |'ve got that.

MR LILLY: Okay. And, particularly, the second
page. |If the -- there's a heading called, "Entrainnment,"
and then the third paragraph down starts out, "The
Department." And in the first -- or the second sentence,
it says,

(Readi ng):
"On Novenber 4, 1999, a rotary screw trap
was installed in the Lower Yuba R ver near
Hal | wood Boul evard and a sanpling of less than

three percent," parentheses, approximtely 33
cfs of the river.

Coul d you, please, just elaborate what it neans

when it says it's sanmpling was | ess than three percent of

the river?
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M5. BROWN: W just take approximately what the --
the dianmeter of the drumis eight foot. So the anount of
cfs that would be going through the trap. And, then, we
calculate that by what at the time the flowin the river
is. Say, if it's like a 1,000 cfs and it was sanpling --
I can't renmenber exactly at that specific time, but at
that time we calculated that it was about three percent
t hat passes through the drum

MR, LILLY: Okay. So, approxinmately, three percent
of the flow is passing through the trap?

M5. BROWN: Right.

MR LILLY: Now, can you nmeke any estimate as to
what percentage of the fish, of the juvenile salnonids in
the river are passing through the trap?

M5. BROMN: Not really, no. Not -- if I calibrated
the trap, | could do that. As John Nelson previously
stated, you have to calibrate the trap in order to do that
and we have not done that at this tine.

MR. LILLY: Do you have plans to do that in the
future, the calibration?

M5. BROMN: | don't, personally.

MR LILLY: M. Nelson, do you or does anyone at DFG
plan to calibrate that rotary screwtrap in the future?

MR, NELSON: Julie doesn't, because she doesn't work

t here anynore.
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MR LILLY: Okay.

MR. NELSON: We nmay | ook into doing that next year
The problemis is that this is a wild fishery and we need
to mark wild fish to calibrate the trap. And, also, it
takes | arge nunbers of fish throughout the year to
calibrate the trap. It's a very difficult thing to do

MR LILLY: Al right. So is it fair to say that
unl ess you calibrate the trap you really cannot use the
trap data to make estinates of the nunber of juvenile
sal monids in the river?

MR, NELSON: You cannot meke an estinmate of the
absol ute number of fish that are passing by there, that's
correct.

MR, LILLY: Okay. Can you nake any kind of estinate
of the nunbers of fish in the river fromthe trap data?

MR. NELSON: You can make rel ative abundance
esti mates, but not definitive nunbers.

MR LILLY: Ckay. Now, if you can go to the third
sentence, the third sentence of that sane paragraph on
Page 2, where it says,

(Readi ng):
"Juveni |l e chi nook sal non," parentheses 33
millineters to 39 nmillineters, "including
spring-run were inmedi ately captured."

Do you see that sentence?
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MR. NELSON:. Actually, it says 30 mllineters.

MR LILLY: I'msorry. M vision is getting worse
as | get older. Thank you. Can you distinguish between a
juvenile spring-run chinook salnon and a juvenile fall-run
chi nook sal non?

MR. NELSON:. That statenent is based upon a
conparative sanpling tinme, size of fish present by that
sanpling time as conpared to what was being trapped on
that date in Butte Creek, where we know that they were
definitively spring-run

MR LILLY: Well, so could you just elaborate, how
do you know that you were catching spring-run on the Yuba
Ri ver just based on what you saw in Butte Creek?

MR. NELSON:. Basically, the sane as a -- length
frequency. And it's simlar to the index that's used for
determ ning winter-run size, spring-run size in the
Sacranmento River.

MR. LILLY: Okay. And do you have any opinion
regardi ng what percentage of the juveniles you caught were
spring-run versus what percentage were fall-run?

MR, NELSON: We could nmake some estimate, that was
not made, but it could be nmade based upon the |ength
frequency for any given date.

MR LILLY: Ckay. Wuld there be a difference in

the Iength frequency data for spring-run and for fall-run
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when you' re | ooking at the juveniles in the Novenber,
Decenber, January period?

MR. NELSON: There will be sone difference, yes,
obvi ously, because the fish have energed -- the spring-run
have enmerged earlier do tend to be a little larger and so
there is sone difference in size.

MR, LILLY: And do you have any data to support your
statenent that the spring-run are energing earlier?

MR. NELSON:. | think, yes, because what we're seeing
i s conparable spawning tines in the Yuba and in other
tributaries. And we know that those fish are emerging
earlier. W have tenperature that we can cal cul ate, but,
yes, there is sone correlation that you can make there.

MR, LILLY: Ckay. The only way you can be
absolutely sure as to whether or not you have a spring-run
or a fall-runis to |ook at the chronmpsomes of the fish
right?

MR. NELSON: That may or nmay not be definitive, but
that is one indicator, not absolute at this tine, but it
is difficult to determ ne the difference.

MR, LILLY: Well, are there -- are there any
definitive indicators to tell the difference between a
spring-run and a fall-run for sure?

MR. NELSON. Well, there is phenotypic

characteristics. | nean if you're tal king about
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juveniles --

MR. LILLY: Yes.

MR, NELSON: -- no. But, in fact, there is not for
wi nter-run either on a 100-percent basis.

MR LILLY: Has anyone at DFG ever done any anal ysis
of chronosones from chi nook sal non fromthe Yuba River?

M5. MCKEE: The Departnment has been collecting
ti ssue sanples on the Yuba River for the last couple of
years. And we just finished shipping off allozyne sanples
to David Teal, National Mrine Fisheries Service. So they
are presently doing an anal ysis.

MR LILLY: Okay. So is it fair to say, then, that
there's no results fromthose anal yses avail able to DFG
or to other parties at this tine?

MS. MCKEE: For the Yuba, no. There is on the
Feat her River and there is on Butte Creek, Mddle Creek
Deer Creek, winter-run chinook sal non. W have sanpl es,
also, fromBattle Creek.

MR LILLY: Okay. But not fromthe Yuba River?

M5. MCKEE: No.

MR, LILLY: Okay. Let's go back to you, Ms. Brown.
On the trap data, | believe your testinobny says that the
total that was caught during Novenber fromthis trap was
852 fish; is that correct?

M5. BROMN:  Whiich are you referring to, which page
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now, the sane paragraph?

MR LILLY: Well, no. Wit a second. | lost ny
train of thought here. Just a minute. Ch, I'msorry. W
need to | ook at S-DFG 6. Ckay.

On the second page of S-DFG 6 in the | ower
right-hand corner it indicates 852 fish caught in
Novenber; is that correct?

M5. BROMN: That was for the days we sanpled in
Novenber, yes, from| believe the 20 -- we put it in on
the 24th, but we actually caught the first one on the 25th
or 26th.

MR LILLY: kay. You have just a few data on the
25th and then you started getting nore?

M5. BROWN: Right.

MR, LILLY: Okay.

M5. BROWN: Because the drumwasn't turning -- the
trap kind of swng to the side and wasn't rotating like it
shoul d have been. The minute we had the drum down and it
rotated like it was supposed to, we caught fish

MR LILLY: Okay. And for Decenber, if you go
forward two pages, your total for Decenber it |ooks |ike
it was -- if | can read this right -- it |looks Iike 69,755
fish?

MS. BROWN:  Yes.

MR LILLY: And, then, for January this data only
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goes through January 14; is that correct?

MR. NELSON: That's correct.

MR LILLY: Ckay. And, then, let's see what's the
total -- the total for January is, then, what nunber, is
it just the 3,2967

MS. BROMN: So far as we have --

MR. NELSON: The total for January is 80, 301

MR LILLY: Now, is that the total since the trap
began operations, or just for January?

MR. NELSON: 80, 000 --

BROWN:  Yes.
LILLY: Oh, that many were --

NELSON: -- 301 for January.

2 3 3 0

LILLY: GCkay. So 80,000 were caught during
January?

MR. NELSON: Through the 14th of January.

MR LILLY: Okay. Now, if you can go back one page
it says, "Year, 1999; nmonth, January," | assune that was
supposed to be 20007

MR. NELSON: You're right.

MR LILLY: Okay.

MR. NELSON: I'msure it is, without [ooking at it.

MR. LILLY: Since you weren't operating the trap in
January of 1999.

MS. BROMAN:  Yeah
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MR, LILLY: Okay. So basically to get the tota
nunber of fish caught by the trap through January 14, we
just add up those nunbers; is that correct, which | get to
be about 150,000? Does that sound about right?

M5. BROAN: You're probably adding -- there's two on
the sheet.

MR LILLY: Okay. Wy don't you clarify that, what
the different nunmbers nmean?

M5. BROMN: One is the nunmber -- if you | ook at the
bottom of the sheet where it says, "Date," and right bel ow
that is, "Daily total."

MR, LILLY: Ckay.

M5. BROMN: And that's -- in parentheses it says
"measured.” |If they had 100,000 fish that day, they
didn't neasure all 100,000 fish.

MR LILLY: Okay.

M5. BROMWN: They could only subsanple and, say, if
t hey had anything over 100 or nore, they would neasure 50
or 100 fish, depending on how nmany fish they had and then
extrapolate fromthat. So the daily total neasured is to
the right, say for Novenber, it was 852.

The nunber they plus-counted -- or, excuse ne,
the total that they would use from extrapol ati ng woul d be
the nunber on the bottomwhere it says, "Total." In

Novenber they didn't have --
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MR, LILLY: You neasured --

M5. BROMN: | probably shoul d use Decenber, because
i n Novenber they didn't extrapol ate.

MR. LILLY: Okay. They neasured themall in
Novenber ?

MS. BROWN:  Yes.

MR LILLY: And then --

M5. BROWN: Sanme principle applies for Decenber

MR LILLY: Ckay. So, fair enough, the daily tota
nmeasured is the nunber neasured, plus counts are the ones
count ed?

M5. BROMN:  Yes.

MR, LILLY: And then the total is the total nunber?

MS. BROWN:  Yes.

MR, LILLY: Okay.

M5. BROMN: So that's why you get hi gher nunbers,

t he nunbers that we have.

MR. LILLY: Now, the one thing I could not -- or one
of the things that | could not figure out is going back to
Exhibit 1, S-DFG 1 on Page 2 of your testinony in that
third paragraph on entrainment. This is just below the
nm ddl e of the second page. It says,

(Readi ng):
"From Novenber 24th through January 20 a tota

of 350, 399 juvenil e chinook sal nron have been
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caught in the RST with over 100,000 captured in
a single day --

M5. BROMN: Wait. You're talking about -- I'msorry
to interrupt. Go ahead.

MR LILLY: And then it cites to Table 2, which is
Exhi bit S-DFG- 6, is the reason for the difference in the
nunbers is that there's different sanpling, or different
peri ods shown there?

M5. BROMN: | think -- | think we're tal ki ng about
two different things here.

MR LILLY: Okay. Wy don't you explain how we get
350, 000?

MR. NELSON: As | recall, actually, it's through
January 20th and if you notice that on the data sheets
that were given it only goes through January 14th.

MR LILLY: Okay.

MR. NELSON: And the reason for that was the date
that the testinony was due, which | believe was shortly
after the 20th, | think, | don't recall the exact date.

And we did not have, in hand, the data entered on
t he spreadsheet, but rather just included the dates from
January 16th, 17th, 18th, 19th, and 20th into that total.

MR LILLY: Okay. So was it one of those days when

t he over 100, 000 were captured?

MR, NELSON: Yes. It was 100, 000 and 80, 000 in that
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time frane, yes.

MR, LILLY: So sonetine between January 14 and
January 207

MR. NELSON: Yes. | apologize for not entering that
data, it was just a matter of tine.

MR LILLY: Okay. And | assune you're stil
operating that trap through today?

MS. BROWN:  Yes.

MR LILLY: Okay. And are you continuing to coll ect
data fromthat trap?

MR. NELSON: I'Il answer since Julie isn't dealing
with it anynore. Yes, we are.

MR, LILLY: Ckay. And are you willing to provide
copies of the data, that trap data to Yuba County Water
Agency and other interested parties?

MR. NELSON: No problem

MR LILLY: Okay. We'll send you a request. Thank
you. |If we can now go to discussing the spawning redd
survey, which | believe is discussed in Exhibit S-DFG 1 on
Page 2 in the last sentence. Very |last sentence on Page 2
it says,

(Readi ng):
"Spring-run adults presently oversumer
above Daguerre Point Dam and then spawn in

| ater summer."
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Do you see that sentence?

M5. BROMN:  Yes.

MR LILLY: Ckay. Just by way of background, when
do the spring-runs mgrate upstreaminto the Yuba River
fromthe Feather River?

MR. NELSON. Typical spring-run mgration is March,
April, My, June --

MR LILLY: Okay.

MR. NELSON. -- for adults ascendi ng.

MR LILLY: And, then, where in the Yuba River do
the spring-run oversumer?

MR. NELSON: Above Daguerre Point Dam

MR. LILLY: Can you be any nore specific than that?

MR. NELSON. Actually, there are several |ocations.
W have on some of the snorkeling events that we've been
out there, we've seen fish from typically, the Narrows
pool, which is about a nile, a nile and a half downstream
of Engl ebri ght Dam down to bel ow H ghway 20, between
H ghway 20 and Daguerre Poi nt Dam

MR LILLY: Well, how far bel ow H ghway 20 have you
seen those spring-run adults?

MR. NELSON: |'ve seen fish, adult fish hol ding
there several nmiles downstream

MR, LILLY: Okay. And what was the year when you

saw t hose fish?
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MR. NELSON. I'd have to go back to ny daily diary.
It was typically in the late spring, sumrertine, late
sunmmerti me.

MR LILLY: Ckay. Wen you say, late spring, early
sumer, you tal king the June period?

MR NELSON: Yes.

MR LILLY: Now, is there any way you can tel
whet her or not those fish are hol ding over at that
| ocation, or whether they were still mgrating upstream at
that | ocation?

MR. NELSON:. | think it's an irrelevant point from
the standpoint that they're milling around in the river,
they've been in the river for sone tine. You know, they
may tend to nove up, they may tend to nove back down.

MR. LILLY: So do you have any specific data where
they hold over during July and August?

MR. NELSON: |'ve been out there in July and August
al so and | have seen fish holding within that sane reach

MR, LILLY: kay. And you say even down bel ow t he
H ghway 20 bridge?

MR NELSON: Yes.

MR, LILLY: COkay.

MR. NELSON. These are surveys -- | won't call them
surveys. They were snorkeling events to go out and just

observe what is happening, what is the current status of
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the river. Some of these were done with M. Bill Mtchel
of Jones and Stokes. At the time we were going out, it
was strictly snorkeling events and not surveys.

MR, LILLY: kay. And, then, regarding the
fall-run, when do they start migrating up into the Yuba
Ri ver?

MR. NELSON: They can start coming up in Septenber.
It depends on the flows and the year, the water year. You
know, as a matter of fact, we can see them-- in the
sumertime we will see sone fish coming up

MR. LILLY: So those would be fall-run comng up
t hen?

MR. NELSON. Well, they could be fall-run, or they
could be -- they could be fall-run, yes, but we typically
see the main thrust of that conming up in October
Novenber, Decenber. The peak is in about the second week
of Novenber.

MR LILLY: Okay. Now, if you can refer to Exhibit

S- DFG- 8.
MR. NELSON: Ckay.
MR. LILLY: Wich one of you prepared this exhibit?
M5. BROWN: | did.
MR LILLY: Okay.

MR NELSON: Julie did, but we were both out there

on the river.
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MR, LILLY: Okay. And the heading at the top says,
"Table 3, Yuba River Spring-run Chinook Sal nbn Spawni ng
Survey, Septenber, 1999." M. Brown, is it your opinion
that all of the redds that are described in this exhibit
were from spring-run sal non?

MR, NELSON: The answer is, no. \What we know is we
have early spawning, that is characteristic of spring-run.
We saw early ascending fish in the river March, April
May, June. So we had sonething that wal ks |i ke a duck,
talks like a duck, and really | ooks like a spring-run. So
there is this early spawning that is occurring out there.
But without a doubt, all those are not spring-run.

MR LILLY: Sois it fair to say that w thout doubt
sonme of these were fall-runs?

MR. NELSON: That's true.

MR, LILLY: Okay. And you, at this point, | assune
you can't make a very educated guess as to the percentages
that were spring-run and the percentages that were
fall-run?

MR. NELSON: Not absolute, but | would certainly say
that the ones that were early spawning are nore likely to
be spring-run, because they are exhibiting that phenotypic
characteristic.

MR LILLY: Okay. Now, let's go forward, this

Exhi bit S-DFG 8 has a colum narked "depth." And could
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one of you, whichever one of you is nore know edgeabl e,
tell me what does the neasurenent of depth refer to?
Ms. Brown, what does "depth" nean?

M5. BROMN: W neasured in tenths of a foot just in
front of where the redd was built on the cobble
substrai ght, the depth at which the redd woul d be.

MR LILLY: So that is the distance, then, fromthe
surface of the water down to the -- basically, if you
stick a stick in there, is it the first rocks you hit when
you get done neasuring it?

MS. BROMN: W don't use a stick. W use a rod that
goes with the Marsh-MBirney flow neter and it's in tenths
of a foot. And it's fromthe bottomto the water surface.

MR. LILLY: Ckay. The bottom of what, basically,

t he hi ghest rocks on the redd, or --

M5. BROMN: No. It's directly in front of where the
depression of the redd is created. So it's just in front
of that is where you neasure. |If there's a big giant rock
sitting there, you don't put the rod on that. You can put
it alittle bit tothe left or to the right. It's just to
get the basic depth at which the redd was created. So you
don't want it on a big, big rock.

MR LILLY: Ckay. So you have to kind of average
anong the rocks to get the average hei ght there?

M5. BROMN: It's not usually difficult, because
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redds aren't created in the big of rocks. The cobble is
usual ly three to four inches in dianmeter. So it's not
hard, it's usually all fairly easy to nmeasure

MR, LILLY: Okay. And, then, where are the eggs in
relation to these rocks that you're describing, both
laterally and vertically?

MS. BROWN: The what?

MR. LILLY: The eggs, the sal nbns eggs.

M5. BROMWN: They're under the tail of the redd, the

tail spill behind -- there's a depression and then there's
atail spill behind that and they're underneath the tai
spill.

MR LILLY: Okay. So how nuch deeper are the eggs
than the neasurenent point where you're actually neasuring
this depth?

MR. NELSON: It can vary. Sone of the tail spills,
the ones that are a half a foot in depth here, | wll
indicate that these are in increnents of one foot. The
tail spill will be virtually out of the water. The eight
pockets are, you know, up to 12 inches bel ow that.

MR LILLY: Okay. And, then, if you can just go
through this exhibit -- either one of you -- tell me how
many of these redds that are listed on this exhibit have
listed depths of |ess than one foot?

MR. NELSON: |'msure you calculated that, would you
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care to give it to us?

MR LILLY: Well, there's one that says, "zero,"
which |'mnot sure what that means. And, then, | think
there's only three or four --

M5. BROMN: Either it was a typo, or it wasn't
nmeasured on that particul ar one.

MR LILLY: Okay. Is it fair to say it's a very
smal | fraction of the total at depths |ess than one foot?

MR. NELSON. That's probably true, yes.

MR LILLY: Okay. Now, there was -- and |'m not
sure which one of you testified to it this norning, but
bel i eve one of you in response to a cross-examnination

guestion said that the ambunts of dissolved oxygen -- |

think it was you, Ms. Brown, said the amobunts of dissolved

oxygen getting to the eggs and the waste renoval fromthe

eggs can vary dependi ng on the depth of the water over the

eggs; is that correct?

M5. BROMN: Well, | think Dennis was tal ki ng about
the waste, but it's not just the depth of the water. W
were tal ki ng about velocity.

MR LILLY: Okay.

M5. BROMN: So velocity, tenmperature, all that has
to do with the anmbunt of dissolved oxygen init. And

Dennis was the one that had that discussion

MR LILLY: Okay. Well, let ne just go ahead and if
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we need to, M. MEwan can clarify. Have any of you done

any quantitative analysis of the availability of DOto

these eggs at different r
MR, MCEWAN:  No.

M5. BROAN:  No.

iver flows?

MR. LILLY: And has any of you done any quantitative

anal ysis of the -- whether there is any differences in

waste removal fromthese
flows?

M5. BROMN:  No.

MR LILLY: Okay.

your joint testinony, on

egg areas at different river

In your -- just going back to

Page 2, the very | ast paragraph.

The first sentence says at the bottom of Page 2, it says,

(Readi ng):

"Fl ows nust be sufficient in March through June

to attract ascending spring-run adults to the

Yuba; and the
sufficient for
Do you see that
MR. NELSON. Yes.
MR LILLY: Okay.
responsi ble for that?
MR NELSON: | am
MR LILLY: Okay.

MR NELSON: W'l

Board recommended flows are
t hat purpose.”

sent ence?

And | forget, which one of you is

answer as a panel.
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MR, LILLY: kay. Fair enough. Did anyone at the
Department of Fish and Ganme make any quantitative anal yses
of the available field data to deterni ne what the m nimum
flows would be in the Yuba River during March through June
to attract ascending spring-run adults?

MR. NELSON:  No.

MR, LILLY: And do the levels of spring
attraction -- the attraction flows for spring-run in the
Yuba River depend on the levels of the flows in the
Feat her River?

MR. NELSON: There's probably sone correl ation.
Qoviously, if it's low flows and you have nore outfl ow,
you're not going to get fish.

MR LILLY: kay. And, then, did anyone at the
Departnment of Fish and Ganme anal yze what flows are
predicted to occur in the spring in these nonths in the
Feat her River under different hydrol ogical conditions?

MR. NELSON: We did no hydrol ogi cal anal ysis.

MR LILLY: Let's go forward to Page 3 of your
testimony. The paragraph at the bottom says, "Adult
passage at Daguerre Dam" And ny question is:

Has the Department of Fish and Ganme asked the
Cor ps of Engineers to address the fish |adder problens
that are discussed in this paragraph?

MR. NELSON: Yes.
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MR. LILLY: And what has the Corps' response to
date, if any, been?

MR. NELSON:. Well, they are operating it on a | onger
ext ended duration to when they exceed their criteria for
closing. |In other words, they were to close it at
el evation 130, they now exceed that and maintain the
| adder opening. And when | say, "opening," | nean the
flowinto the |adder, that is actually the | adder
actual ly.

They maintain the gate opening so that water
flows through the |adder at tinmes when they did not have
to. And they open it -- when they do have to close it,
they open it before they reach their target el evation
decrease. They are nore rigorous at renoving debris.
And, also, the U S. Fish and WIldlife Service has funded
the Corps of Engineers to do a fish passage eval uation
i nprovenent at Daguerre.

MR, LILLY: Let's go forward to Page 4 of your
testimony, your joint testinony. There's a table in --
just above the center of the page, which has sone
different tenperatures listed. And are these tenperatures
that the Departnment of Fish and Game is recomendi ng that
the State Board adopt for the Yuba River at the specified
| ocations and during the specified nmonths?

MR NELSON: I think so.
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MR, LILLY: Ckay. And are -- these tenperatures,
take it, are recommended for spring-run, fall-run, and
st eel head?

MR, NELSON: That's correct.

MR, LILLY: And for steel head, did you rely on the
publ i shed reports that are cited in M. MEwan's testinony
to devel op these recomendati ons?

MR. NELSON: We did use M. MHEwan's information.
We used, again, the information presented in our 1991
Fi sheri es Managenent Plan. And | believe we used -- |
bel i eve we used sonme of the exhibit -- Alice Rich's
testinmony that we submitted as an exhibit, | believe we
used that also, which clearly indicated that those
tenperatures are clustered around -- the recomended
tenperatures are clustered around the 60-degree
reconmendat i on.

MR LILLY: Okay. And then for spring-run, is it --
did you rely on the references in Ms. MKee's testinony
plus the Fish and Gane plan as well for those
reconmendat i ons?

MR. NELSON: That's correct. And, also, Ms. Alice
Rich's testinony, that was submitted as an exhibit al ong
with the U S. Fish and Wldlife Service effects of
tenperature on the Sacranento River winter-run and

fall-run chi nook sal non.
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MR, LILLY: And, then, at the very top of that Page
4, the second sentence, it says,
(Readi ng):
"The recommendations in the Draft Decision are
the m ni mum that should be inpl enented
i medi ately."
Do you see that sentence?

MR NELSON: Yes.

MR. LILLY: And so does this sentence apply to al
t he recomendati ons, or proposals in the Draft Decision?

MR, NELSON: Yes, in addition to the ones that we
have made here.

MR, LILLY: Okay. And did anyone at the Departnent
of Fish and Gane ever analyze the hydrol ogi cal inpacts
that would result frominplenmenting the instreamfl ow
requirenents in the Draft Decision?

MR. NELSON: CQur responsibility as trustee agency is
to maintain and protect the fish and wildlife resources of
the State of California. And that is our job and that is
what we' ve done

MR, LILLY: So the answer is, "no"?

MR. NELSON: That's correct.

MR, LILLY: And | assume, then, the answer also is
that no one at the Departnent of Fish and Gane anal yzed

t he hydrol ogi cal inmpacts of inplementing the tenperature
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requirenents in the Draft Decision?

MR. NELSON: That is not our responsibility as
trustee of the State resources, the California resources.

MR. LILLY: So nobody at the Departnent of Fish and
Gane did that anal ysis?

MR. NELSON: That's correct.

MR LILLY: Now, did anyone at the Departnent of
Fi sh and Gane anal yze what flows would be required in the
Lower Yuba River to attenpt to inplement the tenperature
proposal s that are listed on Page 4 of your testinobny?

MR. NELSON:  No.

MR LILLY: Okay. And if the -- these tenperatures
proposals would | ead to New Bul |l ards Bar Reservoir being
drawn down to the m ninum pool elevation for severa
nmont hs during a drought, would the Departnent of Fish and
Gane still ask the State Water Resource Control Board to
adopt these proposal s?

MR. NELSON: Would you restate that, please?

MR LILLY: Yes. |If these tenperature requirenents
woul d require that the storage |level in New Bullards Bar
Reservoir be drawn down to the m ni nrum pool |evel for
several nmonths during a drought, would the Departnent of
Fish and Gane still ask the State Water Board to adopt
t hese tenperature proposal s?

MR. NELSON: We have nmake the recommendati on for
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these tenperatures. | think you' re asking for a policy
decision that | cannot give you.

MR LILLY: So you're, basically, leaving that to
the State Board?

MR. NELSON: The State Board -- and as sonebody said
earlier -- we are nmaki ng recomendati ons for resources,
ot hers are maki ng reconmendations for their area. The
Board is going to be the one that nakes the ultinmate
deci si on as to what happens.

MR. LILLY: Are you reconmendi ng these that
tenperature requirenents be inposed as permt conditions
in the Yuba County Water Agency's water right pernits?

MR, NELSON: That's correct.

MR. LILLY: Did anyone at the Departnent of Fish and
Gane anal yze whether or not it would be feasible for the
Yuba County Water Agency to inplement, or to take actions
that woul d i npl enent these tenperatures?

MR. CUNNI NGHAM  nbj ection. This goes beyond the
scope of the direct testinony provided.

MR, LILLY: And the Board has said many tines that
we don't need to --

H O BROM: Ckay, M. Lilly.

MR. LILLY: Excuse ne.

H O BROM: Go ahead.

MR. LILLY: This Board has ruled many tines that
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cross-examnation in this hearing is not limted to the
scope of direct.

MR. CUNNI NGHAM M. Brown, if | mght?

H O BROM: Go ahead.

MR. CUNNI NGHAM | think what M. Lilly is asking us
though is to start to speculate on a series of facts and a
series of hypotheticals that we' ve been presented not in
preparation for this testinony, but only through
presentation of other w tnesses' testinony, including that
of Yuba County Water Agency.

If M. Lilly wishes to propose sone kind of a

fixed hypothetical and clearly identify it as a

hypot hetical, that's one thing. But he's now suggesting
that there are certain things that will happen. And he
wants a policy discussion on what those things are going
to be and how we'll deal with them And | do think that
goes beyond the scope of the direct and the scope of the
proposal as well.

HO BROMW. M. Lilly is correct. | nean we do
all ow to draw exam nation for cross, but, perhaps, you can
rephrase your question just a little bit, M. Lilly.

MR LILLY: I'Il try to focus in terms of these
wi t nesses' know edge and that nmay address M. Cunni ngham s
concerns.

H O BROMWN:  Ckay.
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MR, LILLY: M. Nelson -- or if anyone on the pane
has know edge of this, that's fine -- what actions can the
Yuba County Water Agency take to control water
tenperatures in the Lower Yuba River?

MR. NELSON: Well, there's probably several actions
that they can take. There's several actions they can
take. |In asking to specul ate on those, one is, | believe,
they could use Narrows 1 Powerhouse for an extended period
of time, longer than they do. That has a deeper intake
t han Engl ebri ght Dam and does tap into a col der water
el evation, into the reservoir.

They coul d extent the intake siphon on Narrows 2,
provi de that colder water. They could put a | owleve
outlet into Englebright Damto provide colder water. They
could, also, assist in the passage of anadronous fish
spring-run and steel head upstreamto their historic areas.
And that would provide the cold water w thout having to
do, necessarily, additional flow rel eases.

MR. LILLY: Are you proposing that as an alternative
to these tenperature requirenments?

MR. NELSON: You asked me what they could do and
that's what they coul d do.

MR LILLY: Okay. Well, | didn't ask you what they
could do to provide tenperatures to the spring-run sal non

| asked you what they could do to provide the tenperatures
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that are listed on Page 4 of your testinony, which are
listed at Daguerre Point Dam and the Marysville gauge.

So with that clarification, are there any other
nmeasures that you believe that the Agency could do to
provi de these water tenperatures in the Lower Yuba River
at Daguerre Point Dam and the Marysville gauge?

MR. NELSON: Yes. | guess they could inprove the --
or curtail the water that is |eaking out of the South Yuba
Brophy Canal into the Goldfields, be heated by the
Gol dfields and returned to the Yuba River.

MR, LILLY: Anything else?

MR. NELSON: | guess, | would say there's other
things that they coul d do.

MR. LILLY: Wiat are the other things you believe
that they could do?

MR. NELSON: They can increase flows to maintain the
tenperatures. You can also alleviate the potential |eak
of these tenperatures by restoring spring-run and
steel head to their historic ranges or a portion thereof.

MR MCEWAN: M. Lilly, may | chime in here?

MR LILLY: Go ahead.

MR. MCEWAN:. \What we are asking for here is what we
bel i eve, collectively, our expert opinion is what the fish
need to survive in the Yuba River. That's what we're

provi di ng.
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MR LILLY: Okay. Fair enough. Then I'Il just ask
the one foll ow up question, then maybe we can nove on.

Did you, M. MEwan, or you, M. Nelson, or anyone
el se at the Departnment of Fish and Gane anal yze whet her or
not it would be feasible for the Yuba County Water Agency,
usi ng these types of actions that you've just described,
to inplenment the tenperature requirenents that are
proposed on Page 4 of your joint testinony?

MR, NELSON: No. But there's information that sone
of those neasures will provide cooler tenperatures to the
river.

MR LILLY: kay, cooler. But whether or not they
will provide tenperatures as cool as those listed in this
exhi bit, you don't know, is that correct?

MR. NELSON: That's correct.

MR. LILLY: Does anybody on the panel know what the
sumer water tenperatures in the Lower Yuba River were
before New Bul |l ards Bar Reservoir began to operate?

MR. NELSON:  No.

MR. MCEWAN: No. But if | could clarify that, |
think you're conparing apples and oranges. Wat the
tenperature was in the Lower Yuba River prior to the dams
being built, really was not as nuch of an issue to
st eel head and spring-run chi nook, because they had access

above that. And it's only now that they do not have
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access that it's becone critical.

MR LILLY: Wwell, M. MEwan, were all the dams that
you referred to constructed at the sane tine?

MR, MCEWAN: No. | don't know the answer to that
qguestion, but | believe, no, they were not.

MR. LILLY: Do you know when Engl ebri ght Dam was
constructed?

MR, MCEWAN: No, | do not.

MR. LILLY: Do you know what New Bul | ards Dam was
constructed?

MR MCEWAN. | believe it was in the early 1970's.

MR, LILLY: Do you know whether or not Engl ebri ght
was constructed before or after?

MR. MCEWAN:. Engl ebright was constructed prior to
t hat .

MR, LILLY: And I'Il ask M. Nelson, or M. MEwan,
or anyone el se: Does any of you know if the sumer water
tenperatures in the Yuba River at the location of the
Daguerre Point Dam ever were as | ow as 56 degrees
Fahrenheit before New Bull ards Bar began operations?

MR. NELSON: No. But we're dealing with a different
regime of fish than we did historically before the dans,
as M. MEwan indicated. But the answer is, no.

MR LILLY: Okay. |'malnost done with you,

M. Nelson and Ms. Brown. The very |last sentence of your
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testimony on Page 5 says,
(Readi ng):
"Wthout these additional neasures, inpacts and
direct losses of listed species will continue
to occur."
Do you see that?

MR. NELSON. Yes.

MR, LILLY: And what does the word, "inpacts," refer
toin this sentence?

MR. NELSON: Conditions that are not appropriate for
anadromous fish, or direct |loss of entrainnent, nortality
of anadronous fishes, spring-run, steelhead fall-run

MR LILLY: Okay. So it's for "direct |osses,"
you're referring to entrai nnent at the diversions?

MR, NELSON: Yes, but it can, also, be direct |osses
due to incubating eggs. It can also be stranding of
juvenile fish, or isolation of juvenile fish in the ponds
during flow reductions, which is a direct |oss.

MR LILLY: kay. And, M. MEwan, this one is
probably for you, but are the steelhead listed as either a
t hreat ened speci es, or an endangered speci es under the
Cal i forni a Endangered Species Act?

MR. MCEWAN. No, they are not.

MR. LILLY: And has the Departnent nade a request

for such a listing to the Fish and Gane Conmi ssion?
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MR. MCEWAN. To ny know edge, we have not.

MR LILLY: Okay. And let nme go ahead and ask
either M. Nelson or anyone el se on the panel

If all of the nmeasures that are listed in the
Draft Decision and those -- the new proposals in your
testimony were inplenented, what popul ati ons of steel head
do you expect would occur in the Lower Yuba River?

MR. MCEWAN. Coul d you repeat the question?

MR LILLY: Yes. If all of the measures in the
Draft Decision and all of the measures that the Depart ment
of Fish and Gane is proposing in this hearing were
i mpl enented and had remained in effect for several years,
what popul ati ons of steel head woul d you expect woul d,
then, occur in the Lower Yuba River? And we'll talk about
adults, since they're easier to count.

MR MCEWAN. That -- | think that's pretty difficult
to speculate. | don't know that | could come up with an
answer to that without a little bit nmore infornation and
st udy.

MR LILLY: Okay. And | assune, M. Nelson, do you
have anything to add to that, or would you give the sane
answer as M. MEwan?

MR. NELSON: | guess | would give the sane answer,
but I would also say that what's inportant to realize is

that the 1965 Agreenent for even the Board recomended
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flows have really not occurred to any -- to as a great
extent as they could under a total -- well, let ne back
up.

They have not occurred, based upon the historic
flow regines or water availability as the 1965 Agreemnent
for the Board fl ow recomendations, the flows have
typically been higher. And, therefore, it may not be fair
to say how nuch increase you would get, because you would
never -- "never" is a bad word, because you have sel dom
realized those flows that occurred in the '65 Agreenent,
or the Board deci sion

MR LILLY: That's why | was |ooking toward the
future. M. Nelson, does the Departnent --

HO BROMW. M. Lilly, nmay | ask a question?

MR LILLY: O course.

H O BROMWN. You don't have an idea, or do you have
an idea that if the Board were to inplenment the
recomendati ons as you have proposed as to what would
happen to the fish popul ati on?

MR. NELSON: Go ahead.

MR. ODENVELLER: If | nmmy, one of the problens is
that we have to assume conditions that these fish mgrate
to the ocean and back. And so we create ideal conditions
in the Yuba River system but there's conditions

downstream that affect the result. Assum ng that those



CAPI TOL REPORTERS (916) 923-5447
2134



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

conditions are all the same, and that we achi eve these
conditions, |I think | would expect an increase in the
nunber of fish in the system

But so much is predicated on everything el se
that to make a year-by-year conparison would be very
difficult, prediction would be difficult.

MR. NELSON: And | guess | would add that | would
anticipate that inplenentation of the flows is going to
i ncrease the nunber of fish that are, actually, produced
by the Yuba. It's hard when you don't have baseline data
for steel head and for spring-run, but, you know, to cone
up with an absolute number is difficult, but we would
expect that they will inprove.

H O BROM: Well, | understand that. But that
answer is quite a bit different than what | had understood
a few mnutes ago

MR MCEWAN: | think I may have misinterpreted
M. Lilly's question then. | thought he was asking ne for
a nunber. And | would agree with Dan and John that
provi ding better conditions, or adequate conditions for
st eel head and spring-run, we do believe that would lead to
an increase in nunbers. But to provide an absol ute nunber
is avery difficult thing to do, because there's so nany
ot her factors.

H O BROM: | did not hear a request for an
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absol ute nunber.
MR MCEWAN: | nust have missed it.
H O BROWN. Maybe you can answer the question

again, so we're sure on the record as to what the question

is.

MR LILLY: Well, in light of the clarification,
will ask a slightly nore detail ed question. Any three of
you gentl enen, can you -- do you have any opinion

regardi ng what increase, if any, in terns of percentages
woul d occur to the steel head popul ation on the Yuba River
if all of the measures in the Draft Decision and all of
the recomendations in Fish and Gane's testinony for this
hearing were inpl enent ed?

MR. MCEWAN. Well, again, | would interpret that as
asking for a -- not in this case, a hard nunber, but at
| east, you know, sone sort of a nunmber. And | don't know
that | could give that even in ternms of a relative
per cent age.

I think the safest thing to say is that we

beli eve that there would be an increase, but |I'mnot sure
that we have all the information that we need to even say,
you know, what percentage of an increase would be -- it
woul d be.

MR LILLY: Ckay. Let nme ask the same question

then, for spring-run salnon. And, again, for any nenber
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of the panel:

Does the Department of Fish and Gane have any
estinate as to what the percentage increase, if any, would
be on the Yuba River of spring-run sal mon population if
all of the neasures in the Draft Decision and all the
nmeasures that the Departnment of Fish and Gane is
recommendi ng for this supplenental hearing were
i mpl enent ed?

MR. NELSON: | guess | would answer the sane with
respect to asking for a percent increase. | think that
i mpl enentati on of these nmeasures will, undoubtedly,
i ncrease the abundance of fish produced in the Yuba River.

I mean when you're salvaging in a 45-day period a
half a mllion fish at a screen, that is going to produce
nmore fish. If you provide an inproved spawni ng area, that
is going to inprove fish, or increase the nunber of fish
So without a doubt, it is going to increase the nunmber of
fish produced.

M5. MCKEE: We woul d expect to see a positive
popul ation trend. W would expect to see an increase in
t he popul ation and i nproverment in the cohort replacenent
rate and probably an inprovenent above all on the
stability of the population. Wich right now, given that
we have very little information on the spring-run, it is a

risk in and of itself to spring-run throughout the Centra
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Val | ey.

MR LILLY: And as far as the spring-run on the Yuba
Ri ver, you don't really even have any infornmation on what
the current populations are right now, is that correct?

M5. MCKEE: That's correct. |It's basically
qualitative and it's in the hundreds.

MR LILLY: Does -- and this is for anyone on the
panel -- does the Departnent of Fish and Game have a
managenent goal right now for what it believes is an
appropriate goal for the steel head popul ati on on the Lower
Yuba River?

MR MCEWAN: |'ve seen it. |'ve seen it witten
somewhere and | believe it was in the Yuba County Water
Agency's testinony that 2,000 fish was the managenent
goal. And | renmenber reading that and | don't recal
where -- | don't know where that cane from There was a
guestion in ny nind as to where that came from

MR. NELSON. If | may add sonething, that was based
on an estimate that was done, | believe, in the 1970's --
I'"mnot sure of the date, but it was quite sonme tine ago.
It was based upon what we anticipated the popul ati on
i mprovenent, or increase sustainability would be. And
that's an old nunber at this point. So | would say it's
not really absol ute.

MR LILLY: Well, does the Department have any
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update on that old nunber as to what they believe the
current goal should be or is?

MR. NELSON: | think the goal is to provide the
habitat that they need and to maxim ze that and that that
will provide, you know, a nmaxinmum sust ai nabl e use.

MR. LILLY: So you don't have any specific nunber as
far as a goal for adult steelhead on the river?

MR. NELSON: Carrying capacity?

MR. LILLY: Let ne ask, again: Do you have a
speci fic nunber for the goal for adult steel head on the
Yuba River?

MR. NELSON: Other than carrying capacity, there's
no nuneric goal

MR. LILLY: And how about spring-run on the Yuba
Ri ver?

M5. MCKEE: We, actually, just finished devel opi ng
the recovery goal, but it's narrative goals for the tine
being. And we've submtted those to Cal Fed. And we will
be preparing a nunmeric recovery goal once the recovery
technical teamis established in the next couple of
nont hs.

MR LILLY: So the answer is: At this tine the
Department does not have a nuneric goal for the spring-run
on the Yuba River?

M5. MCKEE: That is correct. It's in devel opnent.
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MR. LILLY: Okay. | think I'mdone with you
M. Brown -- excuse ne, M. Nelson and Ms. Brown. [If |
have a few nore, I'Il cone back to you. And | wll shift
over to Ms. MKee, since you answered the |ast question

If you could nove over. And | would ask you to
| ook at your exhibit S-DFG15. That's the report to the
Fi sh and Ganme Conmi ssi on

MR. NELSON: I'msorry. kay. | have it.

MR. LILLY: Do you have it?

MS. MCKEE: Yeah.

MR LILLY: Okay. Good. 1I1'd like you to |ook at
Section 5, Page 22. You have that page?

MS. MCKEE: Yes, | do.

MR, LILLY: Ckay. In about the niddle of the page
there's one short paragraph regarding the Yuba River. And
it looks like the third sentence says,

(Readi ng):
"However, following the term nation of access
to their historic holding and rearing habitat,
spring-run now occupy the same area as fall-run
sal ron and introgressive hybridization has
likely occurred."
Do you see that sentence?
MS. MCKEE: That is correct.

MR. LILLY: And what is "introgressive
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hybri di zati on"?

M5. MCKEE: |Introgressive hybridization would occur
if you have two different species, in this case, we're
tal ki ng about possible introgressi on between fall-run and
spring-run. And at the time that this docunent was
witten, we did not have any genetics data for spring-run
t hroughout the Central Valley with which to eval uate that
an introgressive hybridization was occurring anywhere.

And in other parts of this docunment, we used
coded-wi re tagged information to neet some assessnents of
what m ght be occurring in the Feather River system But
subsequent to this docunment, we have done genetic anal yses
using microsatellite DNA and al | ozyne DNA.

And part of the National Marine Fisheries
Service's subsequent status review clarified the record on
whet her or not there was introgressive hybridization
occurring in the Feather River and did determn ne that
spring-run and fall-run were distinct, genetically; and
they went ahead and listed the spring-run as a threaten
speci es.

MR LILLY: And I think you testified earlier there
is no such results that are available at this tine
regardi ng salnon fromthe Yuba River; is that correct?

MS. MCKEE: That is correct, but we do have

informati on --
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MR LILLY: | need to. I'msorry. W've got to

ki nd of nove along here. Wen it's something that you can

answer with a "yes" or "no," please, do so. O herwi se,
I"mgoing to run out of tine here and | don't want to do
t hat .

M5. MCKEE: Okay. Should I ask whether or not |
feel my answer needs clarification besides a "yes" or
"no"?

H O BROM: Yes

MR LILLY: That's good. |If there is introgressive
hybridi zation in the Yuba River between a spring-run and
fall-run and their prodigies survive to adulthood, when
woul d those adults then nigrate up the Yuba River?

M5. MCKEE: That's really hard to say, because we
aren't exactly sure of what the characteristics mght be.

MR LILLY: Ckay. Now, 1'd like to go back to your
testimony, which | believe is Exhibit S-DFG 13, do you
have that in front of you?

MS. MCKEE: Yes.

MR LILLY: Al right. On Page 2, in the second
paragraph, it's just about the niddle of the page, there's
a sentence that says,

(Readi ng):
“In the | ast decade the total nunber of

spring-run in California Central Valley has
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ranged from867 in 1991 to 22,718 in 1998
fish per year."
And then there's citations to Exhibit S-DFG 18
and S-DFG 19. Do you see that?

M5. MCKEE: Yes.

MR. LILLY: And do those nunbers include any fish
fromthe Yuba River?

M5. MCKEE: No, because we did not have any
estinmate, any quantitative estinmate. There was no
escapenent survey.

MR. LILLY: And why -- just |ooking at the next page
of that exhibit in your Table 1, | see that between 1990

and 1999 for the Yuba River every year it says either, "no
survey," or "no estimate;" is that correct?

MS. MCKEE: That's correct.

MR. LILLY: So, basically, the Departnent has not
done any surveys, or estinmates regarding spring-run in the
Yuba River?

M5. MCKEE: That is correct, no one has done any
spring-run surveys.

MR. LILLY: And why has the Departnent not nmde any
of those surveys or estimates in the Yuba River?

M5. MCKEE: | think John Nel son can explain that as

far as our collaborative efforts with Yuba County.

MR LILLY: Al right. M. Nelson, why has the
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Department not made any surveys or estimates regardi ng
spring-run in the Yuba River?

MR. NELSON:. Again, | think it's a matter of
resources. W have concentrated our resource assessnent
staff on Butte Creek and Big Chico Creek in this region
Wth respect to estimates on there, while we have not done
any quantitative neasurenments, definitive nunbers, is
because it's very, very difficult.

The only way you can do it -- you can't do it
Typically, we would do it by snorkel surveys during the
| owfl ow periods, or during the sunmer periods, because
the area -- the area that these fish hold are quite |arge.
And they're very difficult to survey by snorkel

And on a river of this size, your chance of error
is quite great. So the other opportunity you have is to
count them at Daguerre Point Dam And to nman a facility
out there would, basically, dictate a huge comitnent of
time and equi pnent that we currently don't have.

I mean if | had to make a recommendation for
that, | would recommend that significant consideration be
given to doing those spring-run surveys. You know, we've
got no quantitative survey, just qualitative.

MR LILLY: So to do that you could, basically --
assum ng that you had the funds and resources, you could

count the spring-run as they ascended the fish | adders at
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Daguerre in the spring, right?

MR. NELSON. Yes.

MR LILLY: Okay. Ms. MKee, going back to your
testinmony, | think you had an overhead earlier of Exhibit
S-DFG 17. |I'mwondering if you could just put that up on
the projector?

MS. MCKEE: What's the title to it, which one?

MR, LILLY: It's entitled, "Estimated Tota
Spring-run Chi nook Sal non Abundance in California's
Central Valley." | don't knowif it's in that overhead,
but on the witten statenent that you submitted it says,
"Present abundance is the sum of individual estimtes for
MII, Deer, and Butte Creeks."

Is that correct? |If you need to, you can | ook at
the witten copy, but that's what ny witten copy says.

M5. MCKEE: |'ll take your word for it.

MR LILLY: Okay. So that means that the present
abundance nunbers do not reflect any nunbers of spring-run
fromthe Yuba River; is that correct?

MS. MCKEE: That is correct, because we do not have
any quantifiable estimates.

MR LILLY: Okay. M. Cunningham you can turn off
the projector. That was all | needed fromthat slide.
Goi ng back to your witten testinmony, Ms. MKee, which is

S-DFG 13 at Page 2, do you have that?
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MS. MCKEE: Yes, | do.
MR LILLY: Okay. The |last paragraph starts out,

"Spring-run historically," do you see that?
MS. MCKEE: Yes.
MR, LILLY: And, then, the fourth |line down says,
(Readi ng):
"When Bull ards Bar Dam was constructed there
were so nany spring-run congregating bel ow the
dam and dying that they had to be burned.”
Do you see that?
MS. MCKEE: That's correct.
MR LILLY: Now, do you know if that's referring to

the New Bull ards Bar Dam or the A d Bullards Bar Danf

M5. MCKEE: |'mpresuning it is the AOd Bullards Bar
Dam

MR, LILLY: And when was that dam constructed?

MR. NELSON: | believe it was 1924, the '20s.

MR, LILLY: Okay. And who constructed that dan®

MR. NELSON: | believe it was PG&E, but |'m not
absol utely sure.

MR, LILLY: And just to nake sure we're clear, does
Engl ebright Dam currently bl ock spring-run sal non from
ascending to their historic habitat? | know we've,
previously, had testinony about steel head. | just wanted

to clarify: |Is that also the current upper linmt for
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spring-run --

MS. MCKEE: Yes, it is.

MR, LILLY: -- salnon in the Yuba River?

MS. MCKEE: Yes.

MR LILLY: Is it presently legal to fish for
spring-run chinook salnon in the Pacific Ccean?

MS. MCKEE: Yes, it is.

MR LILLY: Is it presently legal to fish for
spring-run chinook salnon in the Yuba River?

M5. MCKEE: It is presently legal to fish for any
chi nook salmon as |l ong as they follow the sportfishing and
the conmercial fishing regulations, which are devel oped to
protect various runs based on their life history.

MR, LILLY: Okay. But sone fishing of chinook
currently is authorized in the Yuba River?

MS. MCKEE: Yes, there is. And Julie Brown and John
Nel son are nuch nore familiar with the regulations in the
Yuba River.

MR, LILLY: Is that correct, Ms. Brown, or
M. Nelson, that fishing for chinook is allowed in the
Lower Yuba River?

M5. BROMAN: Yes, it is. And | amnot sure exactly
if it is different bel ow Daguerre Dam at different tinmes
of years and -- of the year. I'mnot -- | can't quote you

the regul ations right off the top of ny head, but | do
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know it's also different if they catch an adipose clip

fin, which is considered a hatchery, for steel head --

MR, LILLY: |'mjust asking for sal non.
M5. BROMN: Ckay, |'msorry. Then, it's not -- it's
different. Al | knowis that the regulations are

di fferent bel ow Daguerre Point Dam than they are above.

MR LILLY: Okay. But they can keep spring-run --
or they can keep chinook salnon if they catch themin the
Yuba River assuming they followthe tines and the
| ocations and the regul ati ons?

DR. KJELSON: Yes.

MR LILLY: M. MKee, back to you and your
testimony on Page 4. And | have sone questions regarding
your Table 2, which is entitled, "Reconmrended Water
Tenperatures for Spring-run Chinook Sal mon."

First of all, regarding adult migration, do you
agree with M. Nelson, | think he said that adult
m gration of spring-run occurs in the Yuba River in the
March through June period; is that correct?

H O BROM: M. Lilly, you've been a little over
two hours. How nmuch nmore tinme do you need?

MR LILLY: Approximtely, half an hour.

H O BROM: Al right.

M5. MCKEE: Thank you. W all need our handy-dandy

little charts here. Could you repeat the question,
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pl ease?

MR, LILLY: Sure. Do you agree with M. Nelson's
testinmony that adult mgration of spring-run in the Yuba
Ri ver occurs during the March through June period?

M5. MCKEE: Yes.

MR LILLY: Ckay. And, then, the hol ding over of
the spring-run, | assune, occurs fromthose adults that
mgrate until they spawn in the Septenber/Cctober period;
is that correct?

MS. MCKEE: Yes. And, in fact, this is one of the
graphs that we use which nakes things nore clear. |It's
not necessarily an exhibit. |If we could put that up
there, it would be easier to speak to.

MR, LILLY: No, that's all | needed on that. | just
needed to know the specific nonths. O those two specific
life stages, the migration |life stage and the holding life
stage, which one is nore sensitive to physiol ogica
factors |like water tenperature?

M5. MCKEE: The adults are very sensitive to water
tenperature in terms of having a very prol onged period in
which they are in a nonfeeding condition, especially, for
spring-run. \Where they | eave the ocean and they have
several nonths over which they have to utilize their
stored food, their fat supplies, et cetera, to survive and

hol dover.
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However, once the eggs are maturing in their
body, the eggs thenselves are very sensitive to
tenperature conditions. And that's the reason for the two
different tenperature criteria that we provided, one for
adult mgration and one for adult holding while eggs are
mat uri ng.

MR LILLY: Sois it fair to say that the salnon are
nore sensitive to the water tenperatures during the
hol di ng period, because the eggs are starting to nature
during that period?

M5. MCKEE: | wouldn't say that one is necessarily
nore sensitive than the another. |'mtalking about the
di fference between inpacting the eggs and the difference
bet ween bot h behavi oral and physi ol ogi cal changes to
adul ts when they're nigrating.

MR LILLY: Okay. Let's go forward to the spawning
on the table here, the third entry. Does any spawni ng of
spring-run occur during July or August?

M5. MCKEE: Not to my know edge.

MR LILLY: Okay. Does -- so, then, obviously,
there's no egg i ncubation of spring-run during July and
August either; is that correct?

MS. MCKEE: That's correct.

MR LILLY: And is it also correct, is there any

rearing of spring-run during July and August?
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M5. MCKEE: Yes, there is for the yearlings.

MR LILLY: That would be of the yearlings?

M5. MCKEE: Well, they're still young-of-the-year
technically, until the follow ng year, but the ones that
are oversunmmrering and planning on exiting the next fall as
yearlings.

MR LILLY: At that point the fish would be al nost a
year old; is that correct? |If their parents had spawned
in Septenber and we're tal king about the follow ng July or
August, they would be, what, nine nonths old,
approxi natel y?

M5. MCKEE: Correct.

MR, LILLY: So would those be classified as fry or
as juveniles at that point?

M5. MCKEE: They would be juveniles, or actually to
use a nore correct term probably silvery parr

MR, LILLY: And does any snoltification of
spring-run occur during July and August?

M5. MCKEE: If the juvenile is oversunmering, it's
likely still a parr and will undergo transformation to a
silvery parr. And, then, transfornmation to a snolt in the
fall right before its ready to exit.

MR LILLY: Okay. So that would not be during July
and August then; is that correct?

M5. MCKEE: Not likely.
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MR LILLY: So of the seven life stages listed on
your table, the only two for spring-run that woul d occur
during July and August would be adult hol ding and juvenile
rearing; is that correct?

M5. MCKEE: Cenerally, correct.

MR LILLY: Okay.

MS. MCKEE: | do want to caution that since we have
not done thorough surveys for spring-run chinook sal non we
are naking a presunption that Septenber 1st is, generally,
the tine that spawning occurs; although, it does occur
earlier in all the other spring-run tributaries.

MR LILLY: Okay. Subject to that qualification
then, if the only two Iife stages of spring-run that are
present in the Yuba River in July and August are adult
hol di ng and juvenile rearing, your table lists the upper
limt for the optinal range for each of those two life
stages at 60 degrees; is that correct?

MS. MCKEE: That's correct.

MR, LILLY: Okay. And, yet, the Departnent of Fish
and Game is proposing a maxi numtenperature of 56 degrees
for July and August at Daguerre Point Dany is that
correct?

MR. NELSON. That's correct. And that's based upon
spring-run over adults oversumering above Daguerre Poi nt

Dam
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MR. LILLY: Okay. So, Ms. McKee, your table
regarding migration of spring-run states that the
preferred naxi numtenperature is 56 degrees; is that
correct?

M5. MCKEE: For nigration?

MR, LILLY: Yes.

M5. MCKEE: Yes.

MR, LILLY: And what was the reference source for
that statenent?

M5. MCKEE: The spring-run status review which
references Bell, 1991

MR LILLY: And in Bell, 1991, is that a report of
studies that were, actually, done by that author, or is
that a conpilation of results of other studies?

M5. MCKEE: It's a conpilation

MR, LILLY: Ckay. And do you know where the studies
wer e conducted that provided the base data for the
statenments in Bell, 1991, regarding adult migration?

M5. MCKEE: Actually, | don't recall, but all of the
i nformati on here is taken fromthe spring-run status
review. It's not new information. And all of this
i nformati on has undergone peer review.

MR, LILLY: kay. Do you know whether the base data
for the statements in Bell, '91, for outm gration were

based on lab or field studies?
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M5. MCKEE: As | just stated, | have not gone back
and reviewed all of the additional material that was in
the spring-run status review.

MR. LILLY: So do you know what nethodol ogi es were
used for these studies regarding adult nigration
t enper at ures?

M5. MCKEE: Are you referring to the Bell study?

MR LILLY: Well, or the base data in the Bell study
that led to these tenperature nunbers of 38 to 56 that are
listed in your Table 2.

M5. MCKEE: As | just stated, | have not gone in
preparation for this hearing and reviewed the origina
sources of information that were in the spring-run status
review, referenced in the spring-run status review for
thi s hearing.

MR, LILLY: Ckay. How do fishery biologists
determ ne preferred tenperatures for adult spring-run
m gration?

MS. MCKEE: Are you --

MR LILLY: Well, let me just be clearer. For egg
i ncubation, | can see how you can do a lab study. You can
put the eggs under different tenperatures and see what
happens to the eggs. But |I'mwondering what net hodol ogy
of study can be used to determne the preferred

tenmperatures for adult sal mon nigration?
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MS. MCKEE: There have been studies done in the
Sacranmento River and studies done el sewhere in which
based upon certain tenperatures, adults have been
docunented as failing to nmigrate upstream because of the
tenperatures created fromthe barriers.

There are, also, studies in which increased
i nci dents of disease, or nortality of migrating adults are
docunented. | can't give you any specific citations of
those studies.

MR LILLY: Okay. And do you know whet her any
studies like that have been done for spring-run salnon in
the Yuba River?

M5. MCKEE: There are no studies, to ny know edge.
There have been -- there's been a lot of work in terns of
nortality due to sinply having to negotiate fish | adders,
whi ch were being handled at Red Bl uff diversion dam which
has ended up generating criteria to prohibit handling and
to change | adder operations at Red Bl uff when tenperatures
reach 60 degrees or higher. So there's quite a |ot of
i nformati on al ong those lines, but not for the Yuba River
to ny know edge.

MR LILLY: Okay. Well, let's go forward to
hol ding. And, again, I'mgoing to ask you the sane
guestion: What's the reference source for your nunbers of

59 to 60 degrees in Table 2 for adult hol ding while eggs
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are nmaturing?

M5. MCKEE: Wiy don't you just put that up there, it
makes it a lot easier. Hinz, 1959.

MR, LILLY: Okay. And do you know if the studies
that were providing the data for the statenents in Hi nz,
1959, do you know what types of the studies those were?

M5. MCKEE: That was a study performed by the
Department at the Ni nbus Sal non and Steel head Hat chery.

MR. LILLY: And do you know what met hodol ogy they
used in that study?

M5. MCKEE: As | said earlier, | have not gone back
and reviewed these for this hearing. So | can't recal
the exact circunstances, if it was a |aboratory or a
raceway condition.

MR, LILLY: Can you explain why there's a four
degree tenperature difference between the upper preferred
and optimum nunbers for adult migration and for adult
hol ding in your Table 2?

M5. MCKEE: One happens to be preferred tenperatures
for adult migration. And the other is the upper limt of
the optimal range for adult holding while eggs are
mat uri ng.

MR. LILLY: So in your opinion, those are
biologically different criteria?

MS. MCKEE: Yes.
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MR. LILLY: Can you el aborate what the difference is
bet ween t hose two?

MS. MCKEE: One is the difference between tol erance
and degree to which inpacts nmay occur at tenperatures
above optimum The other is the preferred tenperature
that the fish seek

MR, LILLY: Now, going forward to spawni ng, your
table cites the two different sources. One is for 55
degrees, there's a citation to Chanbers, 1956; and then
for 57 degrees, there's a citation to Reiser and Bjornn
1979; is that correct?

MS. MCKEE: That is correct.

MR, LILLY: First of all, do you know if those were
studies or literature conpilations?

M5. MCKEE: | believe Chanbers was a conpil ation of
information. But, again, as | have said, | have not gone
back and reviewed all the primary sources of literature
that were in the status review for this hearing since this
has al ready gone through peer review. Reiser and Bjornn
was, | believe, the original research. Let me check --
no, | can't say that.

MR LILLY: Ckay. And, again, do you know whet her
any of these studies that resulted in these nunbers were
conducted on the Yuba River?

M5. MCKEE: Reiser and Bjornn did not conpile any
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information fromthe Yuba River and neither was Chanbers

MR LILLY: Now, going forward to egg incubation
your table lists there a variety of different nunbers
depending on the criterion listed on the right. 1'mgoing
to ask you about the 44 to 54 optimumrange, which cites
to Rich, 1997; is that correct?

MS. MCKEE: That is correct.

MR, LILLY: And do you know whether or not Rich
1997, was based on actual studi es done by the author, or
whet her that was a conpilation of other data?

M5. MCKEE: That was a conpilation of known research
on chi nook sal non tenperature tolerance with additiona
i nfornati on devel oped for the Anerican River on Central
Val |l ey chinook by Alice Rich. And that was submitted as
testinmony to the State Board in the Delta Wetl ands
heari ng.

MR, LILLY: And, then, the greater than 58 degrees
increasing nortality cites to Velson, 1987. Were were
the studi es that provided the base data for Vel son, 1987,
conduct ed?

M5. MCKEE: Shall | say it, again?

MR, LILLY: Yeah. Go ahead, if it's your answer.

M5. MCKEE: Okay. | have not gone back and revi ewed
t he Vel son docunent for purposes of this hearing, which is

for the primary sources to the spring-run status review,
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whi ch those reconmendati ons were incorporated in ny
testimony on the status review

MR LILLY: Okay. And I'Il -- regarding the fry
rearing, | see you have a range here of 50 to 55 degrees.
And you cite to the Rich report and also to Boles, 1998,
and Seynour, 1956. In your preparations for this hearing,
did you review either Boles, 1988, or Seynour, 19567

M5. MCKEE: For purposes of this hearing?

MR, LILLY: Yes.

M5. MCKEE: No.

MR, LILLY: And for purposes of devel oping these
recomendati ons, did you review those reports?

M5. MCKEE: For purposes of devel opi ng the ori ginal
spring-run status review, yes. Those docunents were al
revi ewed and peer reviewed.

MR, LILLY: Ckay. And did you participate in that?

M5. MCKEE: Yes, | did.

MR LILLY: As we sit here today, do you know where
the studies that were -- that provided the base data for
Bol es, 1988, were conducted?

M5. MCKEE: Boles, 1988, was not a study. It was a
conpi |l ati on.

MR, LILLY: The base data that resulted in the
Bol es, 1988, report, where were those data assenbled fronf?

M5. MCKEE: Many of them were done in the Central
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Val |l ey and some were done outside of the Central Valley in
ot her states.

MR, LILLY: And how about Seynour, 1956, where was
t hat study conducted?

M5. MCKEE: | can't recall

MR. LILLY: Do you have a copy of S-DFG 36, which is
the Cech and Myrick report which has previously been
di scussed at this hearing?

M5. MCKEE: | don't have a copy on ne.

MR LILLY: Okay. Well, have you seen that report

bef or e?
MS. MCKEE: | have seen it. | have not read it
MR. LILLY: kay. Do you renenber when -- if it

hel ps to look at it, fine, but do you renenber when the
first time was that you saw that report?

M5. MCKEE: Several weeks follow ng the obtaining of
the Yuba County Water Agency's witten testinmony.

MR. LILLY: So that would have been approximately in
February of this year?

M5. MCKEE: Yes.

MR, LILLY: Al right. Thank you, Ms. MKee.

I"mgoing to shift nowto M. Qdenweller. | hope

you're still awake.

MR. ODENVELLER  Oh, yes.

MR. LILLY: You have contributed sonme already, so
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know t hat you're paying attention to the questions.
have a question regardi ng your testinony, which is
S- DFG- 32.

MR, ODENVELLER  Go ahead.

MR LILLY: Okay. And is it your recomendation
that the State Water Resources Control Board issue a
requi renent that the South Yuba-Brophy Canal intake be
screened to elimnate any entrai nnent of fish at any river
flowin the Yuba River?

MR ODENWELLER: | believe that woul d be the nost
prudent course of action, yes.

MR LILLY: Okay. And are you aware that flows in
the Yuba River, on occasions, can exceed 100, 000 cubic
feet per second?

MR. CDENWELLER: Yes, | am

MR. LILLY: So your reconmendation is that the
screening be sufficient to screen fish even if the flows
in the river are over 100,000 cubic feet per second?

MR. ODENVELLER: That would be the preferred
solution in my view, but there may be alternative ways of
dealing with the problem It would have to be worked out.

MR LILLY: Okay. So what are you recomrendi ng that
the State Water Resources Control Board order as far as
screening at high flows on the Yuba R ver?

MR ODENVELLER: What | would recommend is that the
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screen be designed and constructed in a manner that wll
prevent the |oss of fish through the diversion system
regardl ess of the flow conditions.

MR LILLY: Ckay. M. Brown, | think |I'm done, but
I'd like to have just a nminute to check my notes. And
we're kind of right at the break tine. | wonder if we can
just take the break and, then, 1'll give you a final
answer. And | do appreciate the patience and attention
fromboth the witnesses and the Board staff and you as
well, M. Brown.

H O BROM:. We'Ill take our afternoon break.

(Recess taken from2:22 p.m to 2:38 p.m)

H O BROM: Back on the record.

M. Lilly, | presune since you're sitting down
that you're through for the nonment.

MR, LILLY: [I'mthrough. And thank you and I
appreciate -- as | said before, | appreciate your
attention and the w tnesses' attention.

H O BROM: M. M nasian, welcone.

MR. M NASIAN: M. Brown.

/1
/1
/1
/1
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---000---
CROSS- EXAM NATI ON OF CALI FORNI A DEPARTMENT
OF FI SH AND GAME
BY SOUTH YUBA WATER AGENCY
BY MR M NASI AN

MR MNASIAN. M. Nelson, let's start with you.
You're aware of the contents of 1965 Departnent of Fish
and Gane/ Yuba County Water Agency agreenent that was the
basis for the building of Bullards Bar Project; are you
not ?

MR. NELSON. In general.

MR. M NASIAN:  What, in general, is wong about that
agreenent and the flows and conditions set in that
agreenent, in your opinion?

MR NELSON: | think that was the whole basis of our
1992 testinony. | have not | ooked at that agreenent for
quite some time. And | don't feel confortable off the top
of my head trying to discuss the inadequacies of that.

MR. M NASIAN. Wyuld you agree with, | believe it
was M. Odenweller that described it as outdated -- excuse
me, M. Cunni ngham who described it as outdated?

MR. NELSON: | don't knowif it's outdated. | guess
| would say it was inadequate to begin wth.

MR. M NASIAN. Okay. Inadequate to begin with, in

terns of flows?
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MR. NELSON: Again, | haven't |ooked at,
specifically, the terms of it in quite some tinme. | think
virtually nost of the recomendations in that agreenment
were not adequate. That is nmy opinion. | believe that
was the entire basis for our original hearing in 1992 in
our nanagenent plan.

MR. M NASI AN:  Between 1992 and today, what have you
| earned that would indicate to you that the flow
requi renents of the 1965 Agreenment were i nadequate and are
causing fish to be maintained in a bad condition bel ow
Engl ebri ght or bel ow Bul |l ards Bar?

MR. NELSON: | believe that the | ack of tenperature
recomrendati ons, which are associated with the flow, there
i s an i nadequacy of that agreement. | believe that the
flows with respect to the Septenber -- early Septenber
time frame, when the spring-run would be spawni ng, were
basi cally not even addressed, were inadequate. | believe
that the flows for spawning of fall-run were inadequate.
And the springtinme flows were inadequate.

MR MNASIAN. So it was outdated in each of those
regards and your experience since 1992 has |led you to that
concl usi on?

MR. NELSON:. Well, | believe just general experience
overall from 1992 -- or from-- as part of the 1992

hearing and as information that observations that have
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been seen on the river, specifically, spawning conditions
in Septenber, those flows need to be mmintai ned and that
is a definite observation. That has occurred since 1992.

MR. M NASIAN. Okay. And so the early spawning and
t he observation of the early spawning since 1992 is an
i mportant factor in your reconmendi ng nore stringent
tenperature requirenents and nore stringent flows than are
called for in the Board's Draft Opinion; is that correct?

MR, NELSON: | don't think we addressed fl ows,
specifically. W made reconmendations for tenperature
requirenents to mmintain spring-run and steel head and,
al so, to benefit and maintain fall-run chinook sal non.

MR. M NASI AN: Doesn't the Department object to the
dry-year criteria in the nonths of April, My, and June
proposed in the Board's Draft Opinion?

MR. NELSON. W& woul d prefer to see our
recomendati ons i npl enmented as recomended in our 1992
plan -- or | nean at the 1992 hearing, in the 1991 plan
But we believe that the Board's flows are a definite
i mprovenent and the Board's recommendations are definite
i mprovenents over the 1965 Agreenent.

MR. M NASI AN:  COkay. Now, | ooking at the factors
that have come to the attention of the Departnent since
1992, in the spring -- what you believe to be the

spring-run, or the early spawning activity in the nonths
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of Septenber and early October, would you describe to us
what it is about that early spawning activity that makes
it inmperative, in your view, that we maintain | ower
tenperatures upon the Yuba River than the Board
reconmended?

MR. NELSON: Well, one, is we are tal king about
listed species --

MR. M NASIAN. So --

MR, NELSON: Excuse ne.

MR. M NASIAN: Can we just stop for a noment there.
The listing factor is really inportant in changing your
views, the Departnent's views in regard to tenperature?

MR. NELSON:. Well, what is inportant is the decline
in the species. It is listed so, obviously, it's
undergone significant decline in the |ast several years --

MR MNASIAN. But isn't it --

MR. NELSON: -- so regardless of whether it's listed
or not it is of concern, because the popul ati on has
decreased so significantly.

MR. M NASIAN. But we don't know if it has decreased
since Bullards Bar Dam was constructed on the Yuba R ver
do we, in ternms of the spring-run or the early spawners?

MR, NELSON: We do not have definitive data on
spring-run

MR. M NASI AN:  Ckay.
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MR. NELSON: Since Bullards Bar, yes, we do know it
has decreased since Bullards Bar.

MR. M NASI AN:  We know what has decreased?

MR. NELSON.  Spring-run.

MR. M NASIAN: Well, how do you we know that if we
didn't have any tabul ation, or counting?

MR NELSON: Actually, M. MKee indicated as
indicated in the status review, that at Bullards Bar Dam
I don't recall the exact year -- but there were so nmany
fish present that they literally had to burn them because
of the stench.

MR. M NASIAN:  But, John, that's the A d Bullards
Bar Dam which is 20 miles up the river; isn't it?

MR. NELSON:. | believe you said Bullards Bar. If |
didn't hear that, did you say --

MR. M NASI SAN. Yes, you're absolutely right, | did.
My question was anbi guous. So let me nmake it clear, since
t he buil ding and conmencenent of the operations of the New
Bul  ards Bar Dam does the Departnent have any evidence
that the early spawners have either decreased in nunber,
or decreased in condition, or health?

MR. NELSON: We don't have any definitive data, as
we indicated earlier.

MR. M NASIAN. Okay. Now, the Feather River is

controlled by Orville Dam is it not?



CAPI TOL REPORTERS (916) 923-5447
2167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR NELSON: Yes.

MR. M NASIAN: And the Yuba River is part of the
Feat her River system is it not?

MR NELSON: Yes.

MR. M NASIAN:  And M. Hedgecock of the Depart ment
of Fish and Gane has done genetic sanpling of the
spring-run and whether or not the spring-run are present
on the Feather River; has he not?

M5. MCKEE: May | intervene here? Dr. Hedgecock is
not with the Department of Fish and Gane.

MR. M NASIAN: Dr. Hedgecock has done sanpling
Wuld you like to answer the question of whether or not
Dr. Hedgecock believes that there is any genetic evidence
that there is spring-run in the Feather River systenf

M5. MCKEE: Dr. Hedgecock is a geneticist at that
Bodega Marine Lab with the UC Davis system And the
Department has done sanmpling, very linited sanpling of
literally a few fish.

Dr. Hedgecock has done sone prelimnary anal ysis.
H's prelimnary analysis was that he could not find the
statistical difference in the frequencies. He has nade
some conclusions at a gathering of scientists, which has
gotten a lot of notoriety. It's not necessarily
conclusive. He has further sanples that he has not

anal yzed yet. He has not witten up any report. It has
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not been peer reviewed.

MR. M NASIAN: So, in essence, Dr. Hedgecock says
that his genetic sanpling indicates that there are no
spring-run on the Feather River systemas taken from
sanmpl es taken fromthe main stemof the Feather River
system is that a correct statenent?

M5. MCKEE: No.

H O BROM: M. Baiocchi, you rise

MR BAIOCCCH : M. Brown, M. Mnasian is

testifying.
MR. M NASIAN. Yes. | can rephrase that question
H O BROM: | think you probably ought to
MR. M NASIAN. |'d be happy to.

Is it correct that Dr. Hedgecock, at |east,
opines that there is no genetic evidence of the presence
of spring-run in the Feather Ri ver based upon his

experiments?

MS. MCKEE: | believe he concluded that he coul d not

find a difference between the fall-run sanples and the
spring-run sanmples on the Feather River. But that is
conditioned upon an extrenely small sanple size. He has
not conpl eted his anal ysis.

He has, specifically, inparted to us, the
Department and to ne for purposes of this hearing, that

they are re-analyzing all of that data using additiona
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loci for greater resolution. And a report is forthcon ng
in about a year to a year and a half. So there is no peer
reviewed information on that information at this tinme.

MR MNASIAN. So let's imgine, Ms. MKee, that we
are hypot hesi zi ng that we've | earned sonet hi ng new about
the Yuba River in regard to the spring-run since 1992. |Is
t he evidence of that the presence of early spawners in
early Septenber?

M5. MCKEE: For the Feather River system the
National Marine Fisheries Service for their status review
anal yzed DNA al | ozyne sanples and did nake a concl usion
and it's in the biological reviewteam s report, that
spring-run chi nook sal non were genetically distinct from
fall-run chinook sal non on the Feather River. And that
was supporting information to their decision to list the
natural ly spawning spring-run chinook salnmon in the
Feat her River system

MR. NELSON. | would, also, add sonething. It is
not necessarily early spawning. But we see the phenotypic
characteristics of spring-run and that is early ascending
adults, March, April, My, June. W see those
oversumering adults holding. And we see subsequent
spawning in early Septenber. So it exhibits severa
physi cal characteristics of spring-run

MR. M NASIAN: Right. But you don't know that the
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strays coming up in April/May are the fish that are
spawni ng i n Septenber early Cctober, do you?

MR. NELSON: | don't know they're strays, in
particul ar, no.

MR. M NASIAN: Yeah. And isn't it true that early
spawni ng is typical of streans in which |arge anpounts of
transportation of fish occurs such as the Feather and the
Yuba?

MR. NELSON: |I'mnot sure what you nean by
"transportation."

MR. M NASIAN. That is when you capture them at
Cor dua- Hal | wood and truck them or when you truck them
fromthe Oville hatchery to the Delta, we tend to end up
with a larger percentage of adult strays; do we not?

MR. NELSON: There's an indication that hatchery
fish that are transported, there is straying that does
occur. Except for, | believe, 1990 there has not been any
trucking of juvenile fish at the Hallwood- Cordua
Di versi on.

MR. M NASIAN:  Ckay. But that --

MR. NELSON:. Let ne add one thing. Typical
trucking, or trucking is not frequent. It is only done
when the habitat conditions, primarily, the water
condi ti ons bel ow Daguerre Point Damare | ethal or

extremely stressful. And that has been with -- the case
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for when trapping and trucking is limted.

MR MNASIAN. And is it true that in cases where
juvenile fish, or snolt, or fry conditions are
transported, that there is a higher frequency of straying
and of early return?

MR. NELSON: | would not say that early returnis --
fits into that category whatsoever. There is sone
straying that occurs. W don't see -- we see very little
straying into the Yuba River. Typically, based upon
coded-wi re tagged fish, adults that were recovered it is
one or two fish a year. Except to say this |ast year,
guess, that Jones and Stokes did obtain several nore than
that. But, typically, it is quite, quite | ow based upon
fall-run tags, coded tagged fish that are returned to the
river.

MR. M NASI AN But we don't know whether or not
those fish that are spawning in Septenber, early spawners,
are through that wire coding return fish, straying fish
or early returning fish, do we? There's been no studies
of that, has there?

MR. NELSON: They are not -- they are not -- ny
i mpression would be that the code -- the coded-wire tagged
fish that we have recovered have typically been in |later
Cct ober, Novenber. And | do not recall any that have been

recovered ever in Septenber.



CAPI TOL REPORTERS (916) 923-5447
2172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. M NASIAN. Okay. So the answer is: There's
been no study and we can't draw any concl usions from
coded-wi re taggi ng about the stray rate, or the early
return characteristics of the Septenber spawners from
adults that we get wired codes out of in Cctober or
Novenber, can we?

MR. NELSON: No, that's not what |'m saying. What
I'"msaying is the opposite, in that we do not see
coded-wi re tagged fish in Septenber. W do not see those
carcasses. Wen we pick up the carcasses, it's typically
inthe time that the peak of the fall-run are spawni ng.

And from those tagged carcasses, the nunbers that
are recovered, which are very low, indicate with respect
to the fall-run hatchery fish there are few straying to
the river; except to say, this year nmy understanding is
that Jones and Stokes in their carcass surveys, their
adul t popul ati on surveys did pick up nore tagged fished
than is typical on the river.

MR MNASIAN. WIIl you all do sonething for ne?
Assume the hypothetical that the early fall spawners, the
Sept enber spawners are, in fact, spring-run. Can you al
assume that for me?

MR. NELSON. | do assune that a significant portion
of those are.

MR. M NASIAN: | understand that you do. And
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t hought you woul d have the easiest tinme of junping to this
conclusion with me. Let's just assunme that's the case.

In the state of nature, the spring-run
genetically and habitually adapted to go far up into the
wat ershed into the cooler waters; did it not?

MR NELSON: Correct.

MR. M NASIAN: And the fall-run spawn at the | ower
el evations, where the water was warmer; didn't it?

MR. NELSON: | don't know I'd say the water was
warner. But they spawn at | ower el evations because fl ows
were | ow, although, they probably -- they cone in when
wat er tenperatures are acceptabl e and spawn when wat er
tenperatures are acceptable. It's, basically, a function
of flow and not necessarily the tenperature that separates
the races, or separate the races historically.

MR. M NASIAN. Okay. So the fall-run, basically,
was simulated by winter flows to mgrate in and spawn at
| ower elevations; is that correct?

MR. NELSON. | think we're getting nmixed up here in
that it's fall flows, not winter flows, that attract
fall-run.

MR. M NASI AN:  Uh- huh.

MR. NELSON. Fall flows were, typically, lowto
begin with and were |ow during -- when a significant

portion of the fall-run were up migrating into the |ower
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rivers. They were conming in at the time of the year when
wat er tenperatures were acceptable to sustain themand to
all ow spawning in the | ower elevations.

MR. M NASIAN:  Okay. Now, with our hypothetical we
have these two popul ations that behave differently; don't
we?

MR. NELSON: Wth respect to timng, yes.

MR MNASIAN. Al right. And now we have a dam
that blocks the pattern, don't we?

MR. NELSON: That's correct.

MR. M NASIAN. And what we're effectively trying to
do by these tenperatures and flows is have two di fferent
popul ations with two different characteristics spawn in
the sane gravels, aren't we?

MR. NELSON: We are mmintaining, yes, life history
requi renents for both races.

MR. M NASIAN:  Now, Ms. MKee, is there any evidence
that the spring-run when it, in fact, creates its redds
and then is followed within a mtter of weeks by the
fall-run will end up with the eggs being fertilized by the
fall-run?

M5. MCKEE: No.

MR. M NASIAN. Ckay. |Is there any evidence that the
fall-run will destroy the redds of the spring-run when

they're trying to occupy the sanme space?
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M5. MCKEE: Yes, there are problens. There is,
certainly, the potential for superinposition

MR. M NASI AN So what evidence do we have that in
sone way the Yuba River can handl e both these popul ations
in exactly the same stretch of river?

M5. MCKEE: That is our nanagenent chall enge as has,
al so, been articulated in the critical habitat
desi gnati ons.

MR. M NASIAN. So how do you intend to nmanage the
tenperature and the water flows in order to segregate
t hese popul ati ons?

M5. MCKEE: CQur tenperature flow reconmendati ons are
not for the purpose of trying to segregate the popul ation

MR. M NASIAN. But they're uniform aren't they?

M5. MCKEE: CQur tenperature and fl ow recomendati ons
are to provide conditions to all ow those populations to
persi st and survive. They have nothing to do with
segregation of the two popul ati ons.

MR. M NASIAN. So there's nothing about your
reconmendati on, which would take into account the fact
that these two populations, in fact, are not designed from
an environmental point of viewto occupy the same space at
the sane tine? Do you understand the question?

M5. MCKEE: It didn't sound like a question

MR. M NASI AN:  Ckay.



CAPI TOL REPORTERS (916) 923-5447
2176



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. MCKEE: It sounded |ike a statenent.

MR. M NASIAN: Okay. Let ne rephrase it, then. |If
you were trying to create a hatchery for spring-run and
for fall-run, you wouldn't put themtogether, would you?

M5. MCKEE: We would not intentionally interbreed
them no.

MR. M NASIAN: So what's the difference between
two -- a hatchery for both species in the Yuba River at a
mai nt ai ned 56 degrees with the constant flows proposed in
t he Managenent Pl an and recomrended by DFG?

M5. MCKEE: The fish are segregated based upon
tenmporal distribution. And, in fact, that was one of our
concerns with the recomendations for tenperatures and
flows in the Yuba River, which we're focusing on providing
conditions for fall-run.

But presuning that there wasn't sonething there
prior to Cctober, so that if spring-run were trying to
ascend and trying to spawn, we could, actually, be
retarding them from successfully spawni ng except during
the fall-run time period.

So providing themw th good conditions for the
earlier fall nmonths, actually, would aid in increasing the
tenporal distribution between spring-run and the fall-run
so that we're avoiding having only successful spawners

during the period of tinme when the two runs may overl ap
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whi ch woul d have worse genetic consequences.

MR. M NASIAN: Well, explain to nme how they're not
going to overlap if a spring-run, an assunmed spring-run is
maki ng a redd in the second week of Septenber and a
fall-run cones in on the 1st of Cctober and makes a redd,
how are you going to avoid that conpetition?

M5. MCKEE: Could you repeat the question?

MR. M NASIAN. Yes. |I've given you a hypothetical
A spring-run creates a redd on Septenber 15 and lays its
egg; a fall-run fish comes in and creates a redd and wants
to incubate its eggs in the sane place on Cctober 1st,
now, how are they not conpeting?

Do you agree that the |life stages of the eggs of
the spring-run -- do you agree that the eggs are still in
the redd two weeks later, aren't they?

M5. MCKEE: They are.

MR. M NASI AN:  Yeah

M5. MCKEE: As | previously stated, there could be
situations where there is superinposition.

MR. M NASI AN:  Ckay.

M5. MCKEE: And, in fact, inproving the flows and
the tenperature regime so that we maxin ze the anount of
spawni ng habitat would aid in reducing the incidents of
superinposition where the fish are crowded i nto one pl ace.

MR, M NASI AN: Let nme understand that. So,
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basically, we keep the flows high so there's a | arge
flooded area so that there's lots of gravel for the fish
to spread out in; is that the theory?

M5. MCKEE: No. The theory is to provide optinum
spawni ng conditi ons based upon the information that's been
devel oped through the I FIM and ot her observations, other
nmeasurenents so that there is enough room for chinook
sal non to spawn to reduce the |ikelihood for
superi nposi tion, which does occur especially in areas
where there's linited spawni ng habitat availability.

MR M NASIAN. The IFIMthat you just referred to
was, in fact, my next point. The IFIMcurves, basically,
show spawni ng habitat goes up, reaches a naxi mum and t hen
as you increase the flow, they cone down. Those curves
cone down neaning nore flow is di sadvantageous for
spawni ng. Do they not?

MS. MCKEE: That is correct. There is a certain
poi nt at which fl ows can becone di sadvant ageous.
Unfortunately, it's very difficult to really determ ne the
point at which that is -- that flows becone
di sadvant ageous, because it's very difficult to get out
t here and nmeasure spawni ng fi sh under high-flow
condi ti ons.

Typically, nost people don't do the kinds of

studi es that we have been supporting on the Aneri- --
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excuse ne, on the Sacranento River where we have,
actually, utilized scuba divers to see whether or not we
are havi ng successful spawning in sone of the deeper
reaches. So that's one of the weaknesses of much of the
instreamflow information for spawni ng habitat.

MR. M NASIAN. Okay. So in 1990 and 1991 the
Department of Fish and Ganme conmm ssi oned a managemnent
study for the Yuba River, did it not?

MS. MCKEE: That is correct.

MR. M NASIAN: Okay. And, M. Nelson, this may be
nore of yours and M. Odenweller's area. And a key note
to that was the use of what is called |IFIMtechnol ogy, or
approach, was it not?

MR NELSON: Correct.

MR. M NASI AN:  And under that approach you | ook at
various characteristics of habitat and you try to comnbine
those characteristics in terms of flow and you cone out
with a usable area curve; is that correct?

MR. NELSON: Yes. You're prinarily |ooking at depth
and velocity for a given species.

MR. M NASIAN. Right. Typically, those curves go up
at a certain cfs, they reach their maximumin terns of the
overal |l characteristics, and then they come down
indicating the nore flow the | ess benefit you get?

MR. NELSON: There is a peak to the curve, yes.
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MR MNASIAN. Al right. And did the report which
was |l argely done for the Departnment of Fish and Gane by
Beak and Associ ates conclude that certain nunbers --
certain cfs, or certain flows were the best weighted
usabl e area flows for spawni ng sal non?

MR. NELSON: Yes, that's true.

MR. M NASIAN: Okay. And | want you to | ook up at
what | believe to be Page 71 of the study on the screen
And do you see the 500 to 700 cfs provides the greatest
amount of WUJA for spawni ng sal non?

MR NELSON: Yes.

MR. M NASIAN: And that's under the category both
fall- and spring-run salnon, is it not?

MR, NELSON: Yes, that was -- the reconmendati ons
are made.

MR MNASIAN. |f |I gave you the hypothetical that
we take al nost double that amount of flow to reach your
tenperature criteria on Septenmber 1, would your opinion
change in regard to whether or not you're doing the
spawni ng sal nron a benefit by demandi ng 56 degrees?

MR. NELSON:. Actually, | think that even the way the
river is operated at this point, that is not the case.
What happens is we nmade a recommendati on of 700 cfs, as
you indicated, and that's true for the peak of that curve.

But based upon the agricul tural denmands, even
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though it is in the fall, those fl ows above Daguerre Poi nt
Dam exceed, typically exceed our reconmendation

But with respect to your question, if you don't
mai ntain the fish and, particularly, a listed species in
good condition or conditions that it can survive, it
doesn't nmake any difference what flow you have.

W need to maintain the habitat conditions, the
tenperature, the viability of those eggs that are
developing in the fenales. And that has to be paranount,
because if we don't do that it doesn't nake any difference
what flows we have in the fall if we don't have any fish
present.

MR. M NASIAN. Okay. So is there evidence that you
have today that either the fall-run or the spring-run
sal non are having difficulty successfully spawni ng because
of tenperatures in the Yuba River, in the period of
Sept ember t hrough Novenber ?

MR. NELSON: | will say there is sone information in
that there are years in which flows were | ow and we did
not see fish spawning, or did not see fish that exhibited
spring-run characteristics in the Yuba R ver. Now, was
that a result of flows in the fall and the result of
tenperatures? May be, but | can't say.

MR. M NASIAN. Ckay. So do we need to study this

and vary the tenperature and flows to see what response we
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get on the Yuba River?

MR. NELSON: To do what?

MR. M NASIAN. To be sure of what we're going to
acconplish by a particular regine.

MR NELSON: It's very difficult to do what you're
indicating in that we are dealing with a |isted species
and it's numbers have severely declined. And you may not
have a | arge enough popul ati on out there and you probably
don't have a | arge enough population, to truly go out
there and nmeasure response. | nean, it's kind of like
| ooking, to a certain extent, for a needle in a haystack

MR. M NASIAN:  But the Departnent in 1992
recomended 500 to 700 cfs. Has that becone an outdated
report, in your opinion?

MR NELSON: Well, as | indicated in ny testinony
there was a shortcoming in our report in that,
primarily -- as a matter of fact it is in our testinony,
that it was directed towards fall-run chinook sal mon. And
that may be -- that is a shortconing in that report with
respect to adequately addressing spring-run chi nook sal nobn
and t he steel head.

MR MNASIAN: | see the title, "Spring-run Chi nook
Sal mon." John, | know that you didn't have nmuch to do
with this report at the tine, but why is the title,

"Spring-run Chinook Sal mon," up there?
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MR. NELSON: | can tell you, specifically. In
either direct testimony or cross-exanm nation it was asked
what is the main focus of our nmanagenent plan and what is
it directed to, what species. And the answer was fall-run
chi nook sal non.

MR MNASIAN. Okay. So it really is outdated. W
ought to focus now, then, upon the spring-run?

MR. NELSON. Well, we are focusing on the
spring-run.

MR MNASIAN: |If there are spring-run on the Yuba
River --

MR, NELSON: | have no doubt that there are not
spring-run on the Yuba River.

MR. M NASIAN.  And so what sort of damage will we do
to the fall-run if we're wong about there being
spring-run sustainable on the Yuba River? And it's

perm ssible to indicate if you don't know --

MR. NELSON: | realize that. And | guess fromthat
standpoint, | don't know. That may be a data void. You
know, | think we need to | ook at the specific flow

nunbers. It may not be that great, granted that the
maxi mum usabl e area is 700.

But, again, as Ms. MKee indicated when you get
to those nuch higher flows, typically, surveys, or the

IFIMis not conducted at those higher flows and that nmay
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be sonething we may need to | ook at.

MR M NASIAN: Ckay. Isn't it true that since 1982
we have, also, learned sonething in regard to the
outm gration nunbers of fry and the early date to which
those fry are going out on the Yuba River?

MR. NELSON: We are just devel opi ng that
i nformation, yes.

MR. M NASIAN. That is, Julie has just gotten sone
of the data from her RST, but on other streans of
California, the Stanislaus, the Tuolume, the Merced we're
seeing the sane thing on those streans, aren't we, earlier
and | arger outmgrations at the fry stage than anybody
ever thought?

MR. NELSON. | can't speak to those, but that is
true for Butte Creek. | can only see a prinmary conponent
of outmgration of fry.

MR. M NASIAN: Dan, do you want to pitch in?

MR. ODENWELLER: For background, | presented the
Department's testinony on sal nbn and steel head at the 1379
heari ngs about 1975. And at that tine we were just
begi nning to beconme aware of the fry outmigration, as it's
called. W had seen that sort of migration -- or we'd
seen fry in the Delta and the Sacranento River and Rei ners
in Oregon on the Sixes River had postulated as a result of

his studies, that fry were using the estuary for rearing
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pur poses.
| think you were around that far back. And Ed
Wiitesel nade a sinilar case for the Sacranento R ver and
he'd begun to docunent the presence of fry down there.
I think one thing that is very true about the
| ast few years is we've had an unusually |ong series of
wet years. And the data that |'m aware of suggests that
in the wetter years, production is higher and the fry
outm gration occurs earlier.
As to whether that's wash-outs, as they were
ternmed at one tine, or ny theory back in the m d-1970's
whi ch was that we had excess production to the rearing
capacity in the upper reaches and the fish were displacing
downstreamto find habitat. And it is still subject to
some argunent, but we do see that sort of pattern and we
have seen it frequently in the last few years, in ny view,
because we've had a wet series of years.
MR. M NASIAN:. Ckay. And sone of that data comnes
fromthe dry years of '91 and '92, does it not?
MR. ODENWELLER: There is sonme there, yes.
MR. M NASI AN Okay.
M5. MCKEE: | would like to interject on that. Sone
of the studies that are being done right now are trying to
focus on what are the preceding conditions as well as the

ant ecedent conditions for when you see these fry
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outmgrating. And as Yuba County testified to the work
bei ng done on the American River is trying to quantify
t hat .

And so there may be cases in which fry aren't the
predoni nant enigration pattern, but that could sinply be
because conditions have worsened and the fish are noving
downstreamto find suitable conditions. In other years
where conditions are wet and we high productivity they nay
be due to di splacenent, because they're seeking habitat
downstream because there's too many in the natal stream
So one size does not the fit all when you're tal ki ng about
why fry are migrating.

MR MNASIAN. So let ne give you a hypothetical --
and anyone on the panel that wants to deal with it --
let's just assune that back in 19- -- before we had this
data regarding the early migration of fry, we had presuned
that they went out in April, My, and June when people
were irrigating.

And t hat sonebody had asked this Board to shut
down all the irrigators to save all the fish. And the
Board had done it. Is it true that what we know now woul d
i ndi cate that that would not have, in fact, saved the
fish?

MR, NELSON: No. | think that there is both

conponents that are outmigrating. And there are
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substantial nunbers of snolt, or snmolt-size fish that are
present in the springtine that would have been inpacted by
t hose di versions.

MR. M NASI AN:  When do you think we get -- we will
gai n enough information to really be able to manage an
area such as the Yuba River in terns of tenperature, or
flow to properly maxi m ze fish production and at the sane
time coordi nate water use?

MR. NELSON: | mean with respect to fishery, |
t hi nk, you know, we have a tenplate for what they need.
These fish evolve in these systens under a flow regi me and
are capabl e of surviving and reproduci ng and bei ng
mai ntai ned in healthy, good conditions. So I think if we
m mc the natural hydrograph, that is one tenplate that we
can use. You know, as a biologist there's never enough
dat a.

MR. M NASIAN: Ckay. It's |like a groundwater
hydr ol ogi st never has enough hol es punched, huh. Well,

M. Qdenwel ler, you are ny resident expert on fisheries.
Let's just |ook at what we know about fisheries.
Now, you testified regarding the South
Yuba- Brophy Di version, have you not?
MR. ODENVELLER: To sone extent, yes.
MR MNASIAN. And you're famliar with that?

MR. ODENWELLER: Yes, | am
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MR. M NASIAN. COkay. |'ve given the Board six
copies of what we'll call Exhibit 3 of the South Yuba
Water District.

MR. CUNNI NGHAM  Thank you.

MR M NASIAN:. M. Brown, nmay | approach the
overhead? | have just a few brief questions. And if |
m ght speak fromthis location, if you have a problem |Iet
me know.

M5. MCKEE: Do you want the m crophone?

MR MNASIAN: No. No. That's all right. Thanks.

Dan, are you aware that in 1984/85 the
Br ophy- Sout h Yuba Water District provided for the
construction of what is referred to as the rock gabion, or
rock wall fish protection device?

MR. ODENWELLER: Yes, | am

MR. M NASIAN. And you're |looking at Exhibit 3. Do
you recogni ze that as a contract between the South Yuba
Water District and the Departnent of Fish and Gane?

MR. ODENVELLER:  Yes.

MR. M NASIAN:  And have you seen that before?

MR, ODENWELLER  Yes. We discussed it at the |ast
heari ngs.

MR. M NASIAN. Okay. And do you work with that
contract?

MR ODENVELLER: Have | worked with the contract?
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MR. M NASI AN:  Yes.

MR ODENVELLER: No, | have not.

MR M NASI AN:

I'"d like you to ook at the bottom of

Page 3. Do you see the | anguage,

(Readi ng):

"DFG recogni zes District's need for certainty
in the amounts of water it is entitled to

divert and deliver to its service"?

MR, ODENVELLER  Yes, | do.

MR. M NASIAN:  And then the | anguage goes on,

(Readi ng):

"Areas and the Departnment of Fish and Gane
agrees to take no action direct or indirect
asi de fromthose necessary to achi eve adequate
fish screening, which would prevent the South
Yuba and Brophy Districts fromdiverting 600

cfs fromthe Yuba R ver."

MR, ODENVELLER  Yes, | do.

MR. M NASIAN. Okay. And |ook at Paragraph 5, 5.1,

do you see the | anguage,

(Readi ng):

"DFG agrees that it will hereafter affirm and
certify that the project of South Yuba, if
installed, constructed, and operated in

accordance with the Project Plan as described
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in the Environmental Assessment and Exhibit B
and C, prevents any significant environmental
i mpact upon fish and wildlife resources as set
forth in Paragraph 5.0. And DFG agrees to
provi ded, upon reasonabl e request wi thout
cost, the customary testinony, docunentation
and cal cul ations to support those
representations"?
MR. ODENVELLER: Yes, | see the | anguage.
MR. M NASIAN:  Okay. Now, attached to that contract
is a stipulated judgnent; is it not? Got a big four at
t he bottom
MR, ODENVELLER  Okay.
MR. M NASIAN. Do you agree that the contract is
signed by the Department of Fish and Gane?
MR. ODENVELLER: It appears to have been sign by Don
Car per.
MR. M NASIAN:  Thank you. And this stipulated
j udgment bears a signature of the Yuba County Superior
Court, does it not?
MR ODENWELLER | assume so
MR. M NASIAN: Wiy don't you | ook at the signature
page and then we'll cone back
MR. ODENVELLER: | have. And | have no know edge of

who the judge of the superior court is. So --
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MR. M NASI AN Okay. Look -- |ook on the next page.
Do you see your old friend Dennis Smaage's signature?

MR ODENVELLER  Yes, | do.

MR. M NASIAN. He was an attorney, M. Cunni ngham s
nmentor, was he not?

MR. ODENVELLER: |'m not sure about the latter part,
but he was an attorney representing the Departnent at that
time.

MR. M NASIAN: Okay. And do you see that the
stipul ated judgment signed by the judge, basically, says
at Line 22,

(Readi ng):
"WI| adequately nitigate any adverse fish life
i mpacts on downstream m grant sal non and
steel head in the Yuba River that mght result
fromsuch river diversion facilities"?

MR. ODENVELLER:  Yes, | see the | anguage.

MR. M NASIAN. And, then, it goes on to say,

(Readi ng):
"And will mtigate any fish or wildlife inpacts
that may otherw se result fromtaking water
fromthe Yuba River"?
MR, ODENVELLER | see that.

MR. M NASIAN. Ckay. And attached, do you see

Exhibit D describes the criteria for various alternative
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fish screens including a grated rock fish barrier?

MR. ODENVELLER:  Yes, | do

MR. M NASIAN. Okay. Now, was there a three-year
period within which the Departnment of Fish and Gane was
able to test and nonitor the Brophy-South Yuba Diversion
and their fish screen?

MR. ODENWELLER: As | understand it, the settlenent
in the contract provided a three-year period for the
Department to conduct such testing, yes.

MR. M NASIAN: Okay. And do you see anong the
criteria that there is a certain square footage per cfs
specified at the bottom of Page 10. That is six square
feet for each one cfs diverted?

MR. ODENVELLER:  Yes.

MR. M NASIAN: Okay. And a return diversion of ten
percent of the water to provide a sweeping flow?

MR. ODENVELLER:  Yes.

MR. M NASIAN: And do you see that the screen shal
have 95-percent effectiveness --

MR. ODENVELLER:  Yes.

MR. M NASIAN: -- for salnon and steel head of one
inch or greater |ength?

MR. ODENVELLER:  Yes.

MR. M NASIAN. Okay. So those two steel head that

we're tal king about of 25 millinmeters are |ess than one
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inch, aren't they?

MR. ODENWELLER: They're right at the one-inch rate,
25.4 millimeters is an inch.

MR. M NASIAN. Ckay. Do you have any reason to
bel i eve the screen doesn't provide the 95-percent
criteria?

MR NELSON: | would like to nake a comment to that.
That was in our original testinony at the 1992 and while
we tried to quantify the nunber of fry, or juvenile fish
behi nd the rock gabi ons, because the configuration of the
pond is very steep sided and because of the structure in
both rocks and debris and the depth, seining was not
adequate. W could not seine the fish. W could not
quantify the fish

Also, we tried to electroshock behind there with
a boat. And the boat el ectroshocking on very small fish
was not effective. The testinobny at that tine was that
there were literally hundreds -- potentially, up to
hundreds of fish that were present in front of the
el ect roshocki ng boat but for which we could not capture.
And | would like to add one last thing: | believe this
was the year that it did not overtop

MR. M NASIAN. Okay. So, M. Nelson, M. Cdenweller
is going to add sonething and I'Il cone back to you. Go

ahead.
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MR, ODENVELLER  Well, as we discussed at the |ast
hearing and it should be in the record fromthe |ast
hearing, we went over the Agreenent then. And we
di scussed the matters. One of the things that had
happened in the interimwas that because the geotextile
liner on the barrier had apparently plugged, there had
been a need to go in and repair it. And it was done in
the wet.

And at the time that | visited it, just before
the '92 hearings, there were ends of the geotextile liner
sticking up through the rock coverings. And there was, |
think in ny mind, a reasonable question as to whether the
original integrity of the stretcher was still there or
not. Having said that, we continued to catch fish on the
backsi de --

MR M NASIAN. Can | stop you there?

MR. ODENWELLER: Sure.

MR. M NASIAN. "W, " you nean we after the 1992
heari ng when we paid to have Steve Craner to go nmonitor --

MR ODENWELLER:  That's correct.

MR. M NASIAN. -- on the season-long basis we found
fish in the barrier before we started to divert, did we
not ?

MR. ODENVELLER: That's ny understandi ng.

MR. M NASIAN: Okay. Do you have any ot her
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information to indicate anything is wong with this
barrier other than what Steve Cramer did since 1992?

MR. ODENWELLER:  No.

MR. M NASIAN. Ckay. |In your personal opinions, was
executing that agreenent and getting the judge to say,
this is adequate and you parties shall do this, was that a
nm st ake on the Departnment of Fish and Gane?

MR. ODENVWELLER: Would | say it was a mi stake, no.
I think it was what we agreed to do at the tine that
gabi on stretcher was conmpleted. It does require, as |
read it, that it continue to be nmintained according to
its original design. And in nmy mind, there's sone
guesti on whet her that happened or not.

MR. M NASIAN. G ve Menber Brown your opinions on
that. What is it about the maintenance of it that hasn't
happened?

MR. ODENVWELLER: Well, as | started to say, the
liner has had to be replaced during maintenance. And it
was done in a manner that |eft ends of the geotextile
material sticking up through the outer coating of the
rock.

MR. M NASI AN:  Are you sure about that?

MR ODENWELLER:  Yes, | am

MR. M NASIAN. That the Iiner has been replaced --

that the geotext fabric liner that's underneath the rock
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has been repl aced?

MR. ODENWELLER: | was told during a site visit
prior to the '92 hearing that, in fact, occurred. And it
was done by the District -- or a contractor with the
District.

MR. M NASI AN:  Anything el se?

MR. ODENVELLER: No.

MR. M NASIAN: So since 1984, when the judge signed
this stipulated judgnent and ordered the parties to
conply, do you have an opinion as to whether or not this
was a m stake?

MR. ODENWELLER: No, | don't think it was a m stake.
I think it was the thing that was done at the tine.
Unfortunately, for all of us, situations change. And we
now have listed species that are of special concern. And
frommy perspective the -- we're facing a situation with
the Draft 4D Rule, that's been discussed earlier

That puts the District, in this case, in the
position of either having to show that their structure
nmeets the NMFS criteria and get a sign off fromthe NMFS
engi neer, or enter into a Section 10 consultation for
t ake.

W have the resources available at this tine
t hrough both CVPI A and Prop 204 to sol ve that problem

And while it may have reflected the technol ogy of the
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time, it does not nmeet the NMFS standard at this point.
And | suggest that we take advantage of the opportunity
and nove forward to solve the problem

MR M NASIAN. Okay. So is it your professiona
opi nion that we can install a nechanical screen out there,
metal in color and character, with electricity that wll
achi eve as good a protection of the fisheries as was
evidenced by M. Craner's test the results in 19937

MR ODENWELLER: Yes, | believe we can. And a
special note is that we have been working with some fish
screens in the Suisun Marsh that are solar powered. And
they don't require bringing electricity into the site. So
there's been a nunber of advancenents over the |ast 16 or
so years, particularly, in the last ten years that have
| et us nove ahead on a nunber of fronts.

MR MNASIAN. And is it your belief that we can, in
fact, build and maintain a nechanical screen at that
location that will not allow any fall-run or spring-run

juveniles or fry to come through the screen and will all ow

only two 25-nillineter sized steelhead to come through in
a season?

MR. ODENWELLER | believe we can do, at |east, that
wel |, yes.

MR M NASIAN: Al right. Now --

MR. ODENWELLER: But, if | can explain. Steve in
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his testinmony tal ked about some screens that were not
nmeeting those criteria. And it depends on the type of
screen. W have horizontal -vertical drum screens
installed in a nunber of |ocations, nbst notably on the
Yaki ma Ri ver where we've done a nunber of installations
like that, | say "we," collectively.

The seal s on those wear and need to be repl aced
on a regul ar schedul e and have not been. And they have
found significant |osses of very small fish as a result of
seal wear. Down here we have chosen to build flat-plate
screens, or fixed screens that do not require renoving
seals. And the result is that with appropriate nesh size,
approach velocity, and sealing that way, we do not |et
fish through the screen. But we have to nove the cl eaning
devi ce.

And it puts, | suppose, the potential for failure
on the operational side rather than the fish's side,
shifts the responsibility a little bit in that sense, but
it is a nore nmanageabl e problem from our perspective.

MR M NASIAN:. M. Odenweller, you are something --
you and M. Nelson are sonething of experts in regards to
t he budgetary requirenents of the Departnent of Fish and
Gane and expenditures on the Yuba R ver

Do you believe that if we had a | ess

confrontational and a nore scientific study attitude on
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the Yuba River and weren't engaged in hearings like this,
t here woul d be enough nobney to run the Cordua-Hal | wood
screen for a full season for the next decade?

MR, ODENVELLER: Do | believe that?

MR. M NASI AN:  Yes.

MR, ODENWELLER:  Yeah. | think between us we could
find the resources to do that.

MR. M NASI AN Okay.

MR. ODENVELLER: In fact, I'll go one farther.
W're sitting on a pool of nobney in both the Central
Val |l ey Project |nprovenent Act and Prop 204 noney that
woul d allow us to nove the screens, build new ones that
could be operated year round with |less effort. And |
thi nk we coul d nake substantial inprovenments on the
system

MR. M NASIAN:. Okay. Now, we have the 1965
Agreenent, we have the 1984 Agreenent, we have the 1990
Fi sh Managenent Studies, all of which, apparently, are
out dat ed.

Wuld it not be, in your professional opinion,

W se to go out and get sonme better data before we start
throwi ng tenperatures and flows at this problenf

MR. NELSON: Wbuld you just repeat it one nore tine?

MR MNASIAN. |'d be glad to. Its the question of:

Are we ready for the State Board to nmake a deci si on based
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upon the information we have and run the risk of naking
anot her mi st ake?

MR. NELSON: | think at the very --

MR COOK: M. Brown?

H O BROM: M. Cook

MR. COOK: | believe that the question is assuni ng
substantial facts not in evidence. | don't believe any of
the witnesses have testified that there has been a
m stake, nor have they testified directly that previous
reports are outdated. And | think that's an assunption
that M. Mnasian is making and it's unjustified.

MR MNASIAN:. | think it's probably correct. Let
me nmake a hypot hetical --

H O BROM: | was wonderi ng who nade the m st ake
t oo.

MR. M NASIAN:  Yeah. M. Cunni ngham descri bed the
'65 Agreenent as outdated. You all have indicated that
you wonder about the contents of the 1984 Agreenent in
light of what you would like to see in terns of fish
screeni ng.

The WUA of the 1990 Fi sh Managenent Pl an showed
700 cfs. You have to double that or triple that to get
the tenperatures that you're now recomendi ng.
In your view and opinion, wouldn't it be wiser to

go out and get nore data and informati on before we throw
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tenperature requirenents and flow requirenents at this
probl em and ri sk maki ng anot her m stake?

MR. ODENWELLER: At sonme point we have to stop and
nmake a deci sion on the best available information that we
have. As a biologist -- and | think John said the sane
thing -- there's always a need for nore data.

In fact, in my training, a good research project
results in nore questions than answers, which is a way of
ensuring funding for additional enploynent. Having said
that | was somewhat cast in the fishery nanagenment role.
We need to decide at sone point that we have enough
i nformati on to nake a deci sion and proceed.

The bl endi ng of those two desires or needs,
typically, at the State Board forumthat |'ve experienced
has occurred in the way of plan inplenmentation wth
eval uations of conditions so that we have a chance to | ook
at what happens and cone back and revisit the issue.

But if we took another ten years to study the
results, we'd sinply be sitting in the hearing roomten
years from now having the same di scussi on and wonderi ng
whet her we had good data, then, or whether we needed to
proceed. At least, that's been the experience so far

MR. M NASIAN. So are any of the panel nenbers
concerned at all that if the Board were to do exactly what

you wanted it to do, tenperature w se, that you m ght
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actual ly be naking the condition of the fall-run and
supposed spring-run worse? |s there anybody that's
concerned at all about that?
Good. Then let's look at DFG 10 to concl ude.

H O BROM: Let nme ask a question while you're
putting that up.

MR. M NASI AN:  Sure.

H O BROMW: Let ne make sure that | understand your
testinmony. You're presenting to us what you believe to be

the optimumcriteria for the fish habitat and their

rearing?
MR. ODENWELLER: | don't believe we presented
"optimumcriteria." W presented the criteria that the

studi es show provides protection to the species for the
life stage in question.
John, do you want to --

MR. NELSON: | think in relation to tenperatures,
our recommendations are for the upper limt.

H O BROM: So it's not necessarily optinmn®

M5. MCKEE: That's correct.

MR. NELSON: That's correct, yes. It is not --

H O BROMW: Al right --

MR. NELSON. -- necessarily the optinumtenperature
reconmendat i on.

H. O BROMWN: Have you done any study as to what the
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cost of providing those conditions are to other downstream
users, or to groundwater basins? Have you done any
conparison to the benefit -- the cost-type ratios or

anal ysi s?

MR. NELSON: W have not done any hydraulic nodeling
conparing the costs of providing those flows, or
tenperatures, or costs. |'mnot sure what the costs are
downstream ot her than potential water delivery, but we
have not done that analysis on the water delivery, no.

H O BROMWN: |I'mnot sure what the cost is
downstreameither. And | think before this Board can nake
a fair decision, we need to have sone idea of if nore
water is provided in one area, | suspect that's water
taken away from anot her area

MR. NELSON: | would tend to an agree, taken away
from consunptive uses, or agriculture, or fishery, either
way, but, yes.

H O BROM: Right. And | suspect that this Board
what you're suggesting is our requirenent is that we need
to know what that cost is in order to get an idea of what
wat er shoul d be dedicated as you' re reconmendi ng?

MR. NELSON: | think we are making the
recomendati ons as our responsibility as trustee agency
for the specific protection of anadronous fish. And that

is the position that we are coming fromin this hearing.
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And as | believe sonebody el se said several weeks
ago, is that that balancing act is sonmething that is not
going to be nade by any party presenting testinony, but it
woul d rat her be a decision nade by the Board. | don't
know i f that hel ps you out, or answers your question
M. Brown.

H O BROM: No, | think |I understand, John. Wo is
providing information as to where that water may be com ng
fromand what the costs of nondelivery to the current
users, what that cost is?

I's that sonmething that you're expecting the Board
to do, or are other parties presenting that? |Is that part
of our charge as you see it?

MR. ODENVELLER: My understanding is that the
bal ancing is the responsibility of the Board. The
bal anci ng of the conpeting public trust. You have, at
| east, one sinulation, systemsimulation run from Yuba
County Water Agency, which |ooks at the consunptive uses
and then allocations instream fl ows.

I mght have liked to have seen a study that net
the instreamflows and then allocated the consunptive uses
for the other half of the picture. | don't know whet her
you have that. | don't know whether you can get it, but
it, certainly, would be an interesting alternative

anal ysis. That woul d provi de some insight.
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H O BROM: Well, it seens |ike when we sit here
and now have gone through -- how nmany days, M. Frink?

MR FRINK: | think we're on the ninth day.

H O BROMN: Ninth day, we've had an abundance of
testimony which i s nonconcl usive fromyour statenents that
you' ve just nmade on one side of the equation. [|I'm
wondering if we're going to get sone information on the
other side, or is that sonething that all of you are
expecting our staff to do?

How do we know i f we go ahead and neet the
requi renents as you're recommendi ng here on your behal f,
how do we know what the cost is by diverting those waters
to neet those requirenments? Who's presenting that
information to us?

MR FRINK: M. Brown, if I might. One difference
that | think that the Board will be able to take advantage
of at the end of this hearing as conpared to the end of
the 1992 hearing, is with the assistance of the Yuba
County Water Agency's consultant, the Departnment of Water
Resour ces has done sone nodel i ng and now has the nodel and
a person who can run the nodel

And that will help in determ ning the inpacts of
any changes in instreamflows that the Board may wish to
consi der on consunptive uses. So we do have extensive

evi dence from Yuba County Water Agency and water districts
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wi thin Yuba County on their uses of water.

And we have reconmendations fromthe fishery
agenci es and the environmental groups on what they would
like to see. And, now, at the conclusion of this hearing
we will be able to take advantage of a nbdel and determ ne
the effects of various flow reconmendati ons one way or the
ot her.

H O BROWN. Ckay.
M. Cook
MR COOK: Wth respect to the Board' s concerns
about costs, M. Brown, as | read the Mno case, the Mno
Lake case and public trust, that no matter what, the
fisheries and the public trust cannot be unreasonably
damaged. And that is, | believe, question nunber one.

Wth respect to cost, in sone instances, perhaps,
consunptive uses nay need to be reduced in order to
elimnate or reduce damage to the fish and wildlife and,
in particular, endangered or |isted species. And so,
also, | think -- and there's quite a bit of testinony by
t hese questions on the issue of conservation, for exanple.

And | believe that -- and this may be a persona
claimhere -- but using this water which would be
beneficial to the fish on pasture, which is probably the
nost wasteful use of water, | think, would be

unreasonable. And |I'mnot sure that allow ng water to be
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renoved from pasture irrigation in order to prevent damage
to fish and wildlife and Iisted species would require
conpensati on.

I'"'mnot sure water rights are that strong. |
think water rights nust be limted by what is needed, what
can be reasonably used, and what is not unreasonably
damaging to the fish and wildlife and the general public
trust.

H O BROMWN: Thank you, M. Cook

My reference to cost was not just the financial
cost of replacing valued agriculture. The cost, as | was
suggesting, could be additional water requirenents in the
Delta to help met Delta water quality standards, or other
environnental habitats' needs el sewhere than, perhaps,
some of this water had been used. | neant costs
generi cal ly.

And | understand what you're saying about the
pasture. | don't want to linger on this issue, | want to
continue on. But | just wonder fromthe testinony that
has been set forth here if it is the expectation of those
participating in this hearing that it is, then it will be
the State Board's responsibility to try to figure out what
those costs might be, whether it's in |oss of habitat
downstream or elsewhere, or if it's just pasture, or

something in between. | think we need to know that. And
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I am wondering where that nay be conming from

M. M nasian.

MR MNASIAN. [|'mthinking that | would be rude to
not allow M. Cunninghamand M. Lilly to weight in,
because | know the question that you're asking, | know,
they want to address.

But | would love to spend five mnutes just
finishing my cross-exanination, if | could. And this is
one of the nost val uabl e exchanges that we can have. So |
i nduce the Board Menmber to continue the conversation after
| ask three nore questions.

H O BROM: Al right, but I'mgoing to ask your
i ndul gence if you'll hang on to those questions --

MR. M NASI AN:  Sure.

H O BROM: -- such that we may give M. Cunni ngham
an opportunity to address the issue.

MR. M NASI AN: Sure.

MR. CUNNI NGHAM M. Brown, if |I mght, | appreciate
M. Mnasian's quandary here, he wishes to at |least finish
his cross-exani nation --

MR. M NASIAN:  You go right ahead, M. Cunni ngham

MR. CUNNI NGHAM  -- but | feel it incunmbent that I
speak as well on this issue. |'ve represented the
Department of Fish and Gane in these proceedi ngs now for

al nrost 20 years in a variety of appearances before this
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Board.

And each tinme we've been faced with the sane
guandary in that we are trying to represent the resource.
We oftentinmes speak as the only voice for the resource.
Many times we're acconpani ed by a variety of other people
who are al so concerned about that resource.

Each time we appear and speak we're faced with a
chal l enge and that's: Wat do we wish to represent and
what do we wish to present to this Board? Each tine we
try our best to represent what we think are the concerns
for the resource, first. That is our focus and that is
our chal |l enge.

Several times in the past, in fact, 1'd argue
nost of the tinme in the past we've been asked this sane
guestion and that is: How do we hel p bal ance the scal es
of protection for the resource and i npacts upon ot her
users of those sane waters?

And | guess each tine | have to nake the sane
argunent and, perhaps, the sane suggestion and that's: W
would like to not be in that business. It is difficult
for us as an advocate for one resource to have to cone in
and try to present both -- our advocacy position and this
is a position the Board has insisted we present:

We are usually in here as either participants or

protestants, not as consultants to the Board. So each
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time we cone in and have to present a specific position
and it is difficult to present, both, what is the
necessary waters for the resource; and at the sane tine,
what are those costs and inpacts going to be on sonebody
el se?

You're asking, potentially, for us to put in
material on both sides of the scale. And that's difficult
for us, because we don't have either the nmanpower or
techni cal resources oftentines to present that kind of
testi mony.

| realize it places a difficult burden on the
Board, because our open-ended suggestion here, we are
providing you testinony on what we think the resource
needs. But we're leaving to the Board and ot her
participants to try to resolve what those costs of those
needs are going to be.

Qur suggestion always comes back to the very
fundamental principle: W think it is within the
California Constitution in exam ning the reasonabl e use of
water in the State of California and that's that fish and
wildlife are entitled to a share of that reasonabl e use.

W want that share. W request you find us that
share. We're trying to provide you with evidence on what
that share should be. There's other conpeting testinmony

what that share should be as well.
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But as to the costs, our argunents are -- and
"1l put it nmost bluntly -- our arguments are fish and
wildlife have taken the costs, tine and tinme and tine
again. The Yuba River is a classic exanple where dans
have been built with little or no thought to the inpacts
on downstream fisheries, where waters are diverted, uses
are nmade, and fisheries are often the [ast question in
everybody's ni nd.

We're been hit and hit and hit and all we want to
do is come back and say, "Think about us, bal ance our
uses." If it means it's going to inmpact sonebody el se's
use, it's going to cost sonebody else, | guess in the
bi ggest sense of the word, "That's not our problem"

It really is not.

We are concerned that this is not unreasonable.
But, M. Brown, you put us in a nost difficult quandary
with this question. | think it's a great question for al
of us to address in our closing arguments. But | think
it's a question that this Board has already dealt with in
the past. And | woul d suggest the Mono Lake cases and the
court's chal l enge cases back to this Board to resol ve.

That exact issue has always pl aced the burden on
this Board as being arbiter between the bal ance for fish
and wildlife and the costs to the other users.

H O BROMWN: Thank you, M. Cunningham That was
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wel | said.
M. M nasian, proceed.

MR MNASIAN. [|'d love to give a closing argunent
now, but instead I'll ask a few questions.

H O BROMW: W'Ill wait for the closing argument.

MR. M NASI AN:  Thank you

On the question that Menmber Brown brought up,
anong the panel would you, if you had been authorized by
t he managenent of DFG have submitted evidence in regard
to the inpacts of your tenmperature and fl ow
recomendati ons upon the waterfow habitat within North
Yuba County and South Yuba County?

MR ODENVELLER  Wuld I?

MR. M NASIAN: Would you have put in evidence in
regard to the inpacts of your flow regi ne and your
tenperature regi ne upon waterfow if you' d been authorized
to do that by the managenent of DFG?

MR, ODENVELLER |'mnot sure that authorization was
an issue, but we could have.

MR. M NASIAN: Okay. As a matter of fact, you're a
trustee agency for the waterfow as well, are you not?

MR. ODENVELLER: Yes, we are.

MR. M NASIAN. M. MEwan, you've been negl ected
here. How do you see the role of DFGin this hearing in

regard to bringing in evidence of the effect of the flow
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regime and tenperature regine that's being recomrended

here upon waterfow habitat?

MR MCEWAN. Well, I'mnot a waterfowl expert, but

woul d surmise that if our waterfow experts felt that

there was an inpact to what we are asking for, that they

woul d be here in this hearing and they're not. So --

MR. M NASI AN: | see.

M5. MCKEE: |1'd like to interject here, too. |

woul d suggest we woul d be naking the sanme kind of

recommendation for our waterfow, which is a public trust

resource as we are for the fishery. And it wouldn't

necessarily be in the context of pitting one resource

agai nst anot her, but rather what are the recomendati ons

for protecting all of those resources including the avian

resour ces.

MR. M NASI AN.  How shoul d we bal ance then? Let ne

gi ve you a hypothetical, Ms. MKee. Let's assune that

your tenperature requirenent neans that we can only

irrigate one-third of the acreage that is presently

devoted to wildlife, waterfow habitat from Cctober 1 on

i n Yuba County.

And let ne give the further hypothetical that

that's about 20,000 acres. So we're going to |ose,

roughly, 14,000 acres of waterfow habitat each year

Wul d you think that's a proper

bal anci ng of the flow and
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tenperature goals likely to produce enough benefit to
justify drying up 14,000 acres of waterfow habitat?

M5. MCKEE: In response, in general, on how we would
bal ance our resources, the Departnent woul d be | ooki ng at
the status of each of the resources that it is making
recomendations for. And, certainly, the popul ations and
the resources that are listed and the reason they're
listed is, because they are either threaten or endangered
with extinction, would receive higher priority. And,
then, we would prioritize the way in which we would make
our reconmmendation for allocation of those resources.

MR. M NASIAN: Can you take this hypothetical and
explain to me why this isn't happening in our society
today. | want to take you go back to the tinme of the
di nosaurs.

And | want you to inagine we had ESA out and
sonmebody saw one di nosaur species going down in
popul ation, so they listed it. And so we all save that
species. And it ignore -- and we ignore the other
conditions that were |l eading to environmental decline.
Now, is that in the best interest of the environnent?

M5. MCKEE: | don't believe that the Departnment is
i gnoring resource, one resource to the benefit of another
And that's what | just testified to.

MR. M NASI AN:  How do you explain, then, the absence
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of any testinony in regard to the effects on waterfow as
a result of your tenperature and fl ow reginme
reconmendati on?

M5. MCKEE: | can't explain that. 1'mnot a
wat er f o expert.

MR. M NASIAN. Good. Now, the Departnent of Fish
and Game put in S-10 -- John, did you have --

MR. NELSON: | just want to add in one thing. W
did consider, ask, inquire as to whether it was
appropriate or necessary, or if we needed to eval uate and
have a wildlife biologist provide such testinony. And the
general consensus was, no.
M NASI AN.  And who did you talk to?

NELSON: That was managenent.

2 3 3

M NASI AN:  And who i n managenent ?

MR. NELSON: | believe that was -- | believe it was
Banky Curtis, who is a regional manager; and al so, |
bel i eve, Ron Renpel, who is the Deputy Director was al so
present at that neeting. |'mnot absolutely positive
whet her M. Renpel was present or not.

MR M NASIAN. So on rebuttal, we'll basically bring
themin and they' Il explain their rationale in regard to
the waterfow -- strike that. That's not a question you
can answer. You have to know their state of mnd.

Look at DFG 10 woul d you, Ms. MKee. And besi des
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not spelling the word "survival" right on the front page,
is this a recent report fromthe U S. Fish and Wldlife
Servi ce?

MS. MCKEE: Yes, it is.

MR. M NASIAN: And | asked you before we had this
nost interesting dial ogue, whether or not any of you had a
fear that your flow and tenperature regine night, in fact,
do danmage to the fall-run and to the supposed spring-run
salmon. And all of you answered, no.

Wul d you turn to Page 24 and 25 of that. And,
Bill, if you would flip on the overhead. See the
underlined | anguage? You'll have to cone down a little
bit nore, Bill.

MR. CUNNINGHAM I'Il bring it there.

MR. M NASIAN: Thank you. Maybe just read it and
then I'mgoing to ask you sone questions. Do you have the
underlining | anguage in mnd, Ms. MKee?

MS. MCKEE: Yes, | do.

MR. M NASIAN: Do you agree |ower tenperature
results in slower growh rates?

MS. MCKEE: Yes.

MR. M NASIAN: Do you agree that the U S. Fish and
Wldlife Service is saying in this report be careful about
| owering tenperatures in order to make enbryos survive

because you may delay migration patterns and result in
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greater nortality?

MS. MCKEE: Geater survival is relative to the
tenperature experinments. | don't see where there -- you
paraphrased it. Could you, please, reparaphrase what
you' re sayi ng?

MR. M NASI AN:  Yeah. Look at the first |ine,

(Readi ng):
"Because larval fish size is related to
survival, incubation tenperatures that nmaxinize
survival of enbryos," or eggs, "while slow ng
grow h can be a tradeoff."

M5. MCKEE: Yeah, | agree with that.

MR. M NASIAN. COkay. Do you agree that by | owering
tenperatures in order to have better egg survival you may
be sl owi ng down the time at which juveniles, or fry, or

snmolts nigrate out to the ocean and putting themin risk?

M5. MCKEE: |'mnot sure your interpretation is the
sane as theirs. | agree with their statenment --

MR M NASIAN. Do you -- can you affirmto us --

M5. MCKEE: Can | finish nmy sentence?

MR. M NASI AN:  Yes.

M5. MCKEE: | agree with their statenment that growth
rates may, also, indirectly influence survival by altering
snmolting and migration tining. |, also, agree with the

followi ng sentence: That tinming is potentially inportant
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to survival, because of seasonal variation in rearing
environnents is high

MR. M NASIAN. Ckay. |In your opinion -- M. MEwan
"Il ask you, would you like to respond to that?

MR MCEWAN: If | can.

MR. M NASIAN:  Yeah. Your note -- | don't want you
to have to wite notes. Go ahead. Do you want to respond
to the sane question

Do you agree with the statement in the U S. Fish
and Wldlife study, and do you agree that your tenperature
regime may, in fact, risk survival by delaying nigration
time?

MR MCEWAN. | think the way | would answer that is,
yes, |lower tenperatures do affect growh. But what we're
asking for here, the tenmperatures we're asking for are
still well within the preferred range for all |ife stages
of sal noni ds.

So it may not be as great as having a few degrees
nore, but | don't think that it would result in any really
objective signif- -- | wouldn't say significant, but a
|arge scale nortality for that reason

MR. M NASIAN: Has the Departnent of Fish and Gane
done anything to project what the delay in growth rate and
emgration tinme will be as a result of their tenperature

regime on the typical juvenile?
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MR. MCEWAN.  Well, I'mnot a chinook sal non expert.
| would have to say | don't know.

MR. M NASI AN How about on the steel head?

MR. MCEWAN. Not that | can think of off the top of
nmy head, no.

MR. M NASIAN. There's no question in your mnd that
God didn't make the tenperature 56 degrees year-round at
Daguerre, is there?

MR. MCEWAN. Could you state restate that, please?

MR MNASIAN. Yes. That's not the state of nature,

isit?
MR. MCEWAN: For the Yuba River at Daguerre?
MR. M NASI AN:  Yes.
MR, MCEWAN:  No.

MR MNASIAN: So this is a man-induced regine.
What's going to be the result of it in terns of mgration?

MR. MCEWAN: Well, again, as | stated earlier, we're
| ooki ng at appl es and oranges. Previous to Daguerre and
Engl ebri ght, steel head and spring-run chi nook sal non had
access to the headwat ers where these conditions occurred
naturally.

So, yes, you're correct. It is a man-induced

regime. W're attenpting to recreate those conditions in
the Yuba River, but we have to, because that's all that

they have left. They don't have the underlying --
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MR. M NASI AN:  But, Dennis, if we're mad about the
danms, don't we tear the dams down rather than try to
pretend the dans don't exist?

MR. MCEWAN. Well, that is -- yes, tearing the dams
down, or nodifying themto allow passage is, | believe,
the preferred alternative. However, in the absence of
doi ng that, we have to provide the conditions in those
reaches where those fish exi st now, because they're
rel egated to those reaches. They can't go any higher, or
we woul d be causing extinction.

MR. M NASIAN. So can you envision filing a
conplaint that it's an unreasonable waste of water to dam
it on the Yuba River and tear those things down versus
what we're doing here, trying to figure out howto the
Bul  ards Bar, the New Bullards Bar Project cause fish not
to be in good condition?

MR. MCEWAN: Coul d you restate that, please?

MR. M NASIAN:  Yeah. Can you envision naking an
argunent at a hearing that we ought to tear these dans
down?

MR MCEWAN. | don't think I would put it in that
way. | would put it that: |If possible to renpve the
dans, or if not possible to do that, to nmodify themto
al | ow passage.

But | think the question here is: Is it feasible
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And in my opinion, that's a win/win situation for
ever ybody.

MR. M NASIAN:  Okay. But we do have habitat that's
sort of natural bel ow Engl ebri ght Dam don't we?

MR. MCEWAN. I n what respect?

MR M NASIAN: Well, it's gravel, rock subject to
flooding, to predators?

MR MCEWAN: For a steelhead it is natural in the
sense that it is nostly migratory habitat that they
m grated through to get back up into the headwaters.

MR. M NASIAN: So why are we trying to nake it a

hat chery by having a uniformed year-round tenperature?

MR. MCEWAN: We're not asking for uniform year-round

t enper at ur es.
MR M NASIAN.  Well --
MR. MCEWAN: We're asking for mininum
tenperatures -- |'msorry, nmaxinmm tenperatures.
MR. M NASI AN:  Not hing further.
H O BROM: That had me thrown there for a while
Thank you, M. M nasian

M. Bezerra?
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MR. BEZERRA: W have no questions for this panel
M. Brown.

H O BROMN:. M. Mrris?

MR MORRI'S: You would be pleased to hear that |
have very few questions.

H O BROMW: Al ways pleased to hear fromyou
M. Morris.

---000---
CROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAMVE
BY WESTERN WATER COVPANY AND WESTERN AGGREGATES, | NC.
BY MR MORRI S

MR MORRI'S: Good afternoon, panel. Thank you for
your indulgence. Like | said | have a few questions and,
M. Nelson, I'd like to start with you.

Previously -- and | apol ogi ze, because | wal ked
in during the process of your questioning about the Yuba
ol dfields, so | hope |I don't repeat anything -- but it's
nmy under standi ng that your testinony was that the
di scharge, if you will, or the outflow channel -- | don't
know if I'mcalling it the correct thing -- has
tenperatures that are different than the Yuba River; is
that correct?

MR NELSON: Yes.

MR MORRIS: | was wondering if you can tell me if
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you have taken tenperature readi ngs on these?

MR. NELSON: | have. |In one year thernographs were
pl aced near the outfall, near the Yuba River approxi mately
several 100 yards upstream fromthe di scharge and, al so
at the upstreamend of the CGoldfields near the head of the
Sout h Yuba-Brophy Diversion. The actual tine frame of
that, | recall as being from approximately March through
early to md June.

MR MORRIS: Do you recall what year that was? |Is
it --

MR. NELSON: | believe it was 1994.

MR MORRIS: And | assume a thernograph, is that a
tenperature recordi ng device that records over a period of
time?

MR. NELSON: Right. | believe it recorded it during
that period of time on one-hour increnents.

MR MORRIS: And have you subnitted this data as
testinmony before this Board today?

MR. NELSON: No. That was not part of ny testinony.
It was cross-examni nation.

MR MORRIS: GCkay. | guess nmy only other question
that | have is for, Ms. MKee. M. MKee, we were talking
during cross-examnation -- | believe you were talking
about several reports that may or nmay not have been peer

revi ened.
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And | was curious if you could tell ne a peer
review process, if you knowit for a report that would
cone out from say, Fish and Ganme, for exanple?

M5. MCKEE: Are you talking in general, or are you
asking for nmore specific clarification of the two exanpl es
that | gave?

MR MORRIS: If you could -- excuse me. |f you
woul d I'i ke you can pick a report that you hel ped author
or one you submitted with your testinony and tal k about
how t hat woul d be peer reviewed within Fish and Gane.

Does it go out to the public, or does it stay
internal, or what?

M5. MCKEE: The spring-run status review was peer
revi ewed according to the regulations in Title 14 of the
California Code of Regulations. And rather than repeating
into the record the details of those regul ations:

In general, the Department is required to sel ect
a panel of recognized experts with preferable worl dw de
recognition and an expertise on the area that is contained
wi thin the docurent.

The list of our peer reviewers is in the
spring-run status review. The docunent did go out for
peer review. And it, also, was publicly noticed for
request for input fromthe general public, including many

of the water agencies. And it was, also, again,
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distributed after the peer review process for public
review. And, then, there was an opportunity for public
testimony before the Fish and Gane Conmm ssion

MR MORRIS: GCkay. Thank you. And | believe you
stated that Dr. Hedgecock's work has not undergone that
process yet; is that correct?

M5. MCKEE: That is correct. That is ny
under st andi ng from speaking with both Dr. Hedgecock and
Dennis Banks -- I'msorry, Mchael Banks. |In that the
work that was done prelinmnarily on the Feather River is
going to be redone with sone recent additional |oc
mar kers that they have just recently devel oped.

And they're al so going to be | ooking at sone
other spring-run tissues that they have been provided.
And they have inparted to ne that they plan on witing up
a report over the next year. And, then, once that report
is prepared, it will go out ampongst some | evel of peers.
And I'massunming it will be published in the scientific
j our nal

MR. MORRI'S: Thank you. Do you -- are you aware of
any report that has undergone this peer-review process
that would regarding -- or that will show or discuss
regarding the genetic integrity of spring-run salnon on
the Feather River at this tine?

M5. MCKEE: Yes, at least, a peer and public review
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process, which is first the biological reviewteans
report for the National Marine Fisheries Service -- |
better read this into the record, the title of the
docunent if you'll just wait a nonent.

H O BROMW: We'Il go off the record for just a
nonent and gi ve Mary a break.

(OFf the record from4:10 pom to 4:11 p.m)

H O BROMN:. Back on the record

MS. MCKEE: The official title is, "The Status
Revi ew of Chi nook Sal non from Washi ngton, |daho, Oregon

and California," which was prepared by the Biol ogi ca

Revi ew Team for the National Marine Fisheries Service.

And that's NOAA, technical nenorandum NWVFS, and NWSC- 35.
That docunent was widely distributed to

comanagers, scientists and it was available on the web.

And results of that docunment are also contained within the

Federal |isting decision which was published in the

Federal register and was put out for public comment. And

t hose public comments are al so published.

MR MORRI'S: And does that docunent contain specific
sanpl es taken fromthe Feather River that were genetically
tested?

M5. MCKEE: Yes, the docunent does, actually, speak

to the Feather River. And then the follow up nmenorandum

by the Biol ogical Review Team dated July 16, 1999,
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contains additional information on the Feather River and
t he decision that the Feather River spring-run naturally
spawned fish were spring-run and woul d be |isted.
MR MORRIS: GCkay. Thank you very nuch.
| have no further questions, M. Brown.
H O BROWN. Thank you, M. Morris
Staff?
MR. FRINK: Yes, we do have sonme questions.
---000---
CROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAME
BY STAFF
MR. FRINK: M. Nelson, you nmentioned that return
flows fromthe Yuba Gol dfields can be 20 to 30 degrees
warner than the water in the river at certain nonths of
t he year.
Do you or any other staff fromthe Departnment of
Fi sh and Gane have any reconmendati ons on what m ght be
done to reduce the probl em of warmwater entering the Yuba
River fromthe CGoldfields?
MR, NELSON: Yes, | can make sonme recommendati ons.
One is to mnimze the amount of water that is diverted on
t he South Yuba-Brophy Diversion and is being spilled at
the flashboard dam fromthe canal into the channels. |

woul d al so -- although, difficult, would be to reconfigure
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conditions such in the Goldfields that you did not have
such a large body of water that is subject to solar

radi ati on and radi ation fromthe pebbl e cobbl e substraight
at the banks.

MR. FRINK: Are the ponds thenselves the problens in
termof warm ng the water?

MR. NELSON: It's the ponds and the rock that is
adj acent to the ponds that is a substantial reason for
i ncreases, | believe, yes.

MR FRINK: |If there were a nore direct way of
routing water through the Goldfields and getting it to the
pl aces that it's being delivered, would that help in
reduci ng the tenperature and the anount of water returning
to the river fromthe Gol dfiel ds?

MR. NELSON: |'mnot sure what you nean by
"delivered," but if the South Yuba-Brophy Canal was
potentially located in a different point of intake, that
may reduce it somehow. The CGoldfields itself, outside of
t he South Yuba-Brophy Canal, is not really conveying the
water to anyplace other than the waters percolating into
or being discharged fromthe canal into the Gol dfields and
is strictly used as a mechanismto get water out of and
not to convey water through

MR. FRINK: Ckay. Has the Departnent of Fish and

Gane worked with Yuba County Water Agency in the
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devel opnent of the proposal for a tenperature control
structure at Engl ebri ght Reservoir?

MR, NELSON: We have reviewed that and nmade conments
on their initial study and environnental docunents, yes.

MR. FRINK:  Wuld the Department of Fish and Gane
support construction of the tenperature control device at
Engl ebri ght Reservoir?

MR, NELSON: In fact, we have. That was our
conment s.

MR. FRINK: Ckay. M. Nelson, | guess this is also
a question for you. M. Lilly asked you and ot her nenbers
of the panel if you could estinmate the effects of
i mpl enenting the Departnent of Fish and Gane's
recomendati ons on the popul ations of fish in the Yuba
River. And | believe you responded that would be very
hard to do.

You, also, stated sonething to the effect about
how the m ni mum fl ow requirenents in the 1965 Agreenent,
general ly, have not represented the flows actually present
inthe river; is that correct?

MR, NELSON: That's correct.

MR FRINK: Is it accurate to say, then, that one of
the goals of the Departnent's recomendations is to
prevent the deterioration in the habitat in the Yuba R ver

fromthe conditions that now exist?
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MR LILLY: I'mgoing to object that there's no
evi dence that absent action by the Board on the
Departnment's recommendations that a deterioration would
occur. So this hypothetical question assunes facts not in
evi dence.

H O BROM: M. Cook

MR COOK: I'msorry to keep junping up, but wth
respect to this, there is substantial evidence fromthe
Department of Fish and Gane that the fisheries within the
Lower Yuba River are not healthy. That, certainly, |
beli eve there's been testinony to the effect that they
would like to see that health increased.

And | would say that, historically, |I'msure the
fish must have been healthy. |If they are unheal thy now,
they must have deteriorated. And if they want to inprove
the health of these fish, one of their goals nust be just
what was asked. So | think the objection is unfounded.

H O BROMWN: Thank you, M. Cook

I'"mgoing to overrule the objection

MR. NELSON: I'msorry, would you repeat the
guestion? | apol ogi ze.
MR. FRINK: Yeah. | believe you stated that,

generally, the flows in the Lower Yuba R ver have exceeded
the mnimumflows that are required under the 1965

Agr eenent ?
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MR. NELSON: That's correct, fromlooking at the
record, yes.

MR FRINK: If the flows in the Lower Yuba River --
hypot hetically, if the flows in the Lower Yuba River nore
frequently approached the minimumflows in the 1965
Agreement, do you believe, in general, that would harmthe
fishery?

MR. NELSON: | believe there would be a genera
decline in the overall fishery, yes.

MR FRINK: So in addition to sonme of the di scussion
of inproving the conditions in the Lower Yuba River, is
one of the goals of the Departnent's reconmendations
sinply to prevent a deterioration of the conditions that
have been there in recent years?

MR. NELSON: | think that's a fair characterization
because the fishery has really evol ved on what the actua
fl ows have been. And we do not have nunbers that are
i ndi cative of what the popul ation woul d have been if the
'65 Agreenent flows had, actually, occurred. But, yes,
your statenment is correct, your characterization

MR. FRINK: That's all the questions | have. Thank
you.

M5. LON Thank you. 1've got a few questions for
you. M first set of questions is for M. Nelson and

nostly on your Exhibit 1 where you present
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reconmendat i ons.

One thing 1'd like to get clarified on Page 4 you
present tenperature reconmendations for two different tine
periods. And | was wondering if these tenperature
recomendati ons are intended as upper limts on nmean daily
tenperatures, or, | assune, that's what these tenperatures
are. | was wondering if could you clarify that.

MR. NELSON: Actually, the recomendation is based
upon the upper limt that we woul d reconmend not be
exceeded at any time. Now, we realize that that is very
difficult to neet. And it may be sonething that we woul d
need to work with all parties to better define what is
physically possible within the river

M5. LON Ckay. So they would be intended as daily
maxi mum - - maxi num t enperatures --

MR. NELSON: That's correct.

M5. LON -- is that right? Gkay. Another thing
that | would like to have clarified on your -- let's see,
this is also Page 4 of Exhibit 1. Your condition two
states that, basically, that flows occurring on Septenber
1st shoul d be nmintained thereafter to prevent dewatering
of redds, et cetera.

But the "thereafter" isn't defined within this
condition two. |Is that intended as being a year-round

thereafter, or for this spring-run and spawni ng and
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i ncubati on period?

MR. NELSON: The absolute best for the fishery would
be to maintain that steady flow, or that flow of |evel
fromthe initiation of spring-run spawni ng onward, because
you al so have fall-run that are going to be spawni ng
subsequently thereafter, steel head.

So it would be an extended period of time. But
ny best professional judgnent at this time would say that
woul d probably be early into the follow ng year, with sone
refi nement through an adaptive nanagenent process.

M5. LON (Okay. Thank you. Let's see here, the
spring flows originally the April/My flows, originally,
in your recomendations and also in the staff analysis
were based prinmarily on professional judgnent and opinion

Do you see any need for additional outmigration
survival studies for either fall- or spring-run chinook
salnmon to better define the relationship between spring
flows and outmgration survival?

MR. NELSON: There's always a benefit to having
additional information on that. | would add that,
additionally, our recomrendations for the April/Muy/June
time frame was based upon Anerican shad needs in the | ower
river in providing flows that would -- that would attract
a fair share of American shad to the Lower Yuba River

But -- so those are based upon those needs and that is
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pretty clear infornation there. But with respect to
juvenile outmgration of salnonids, certainly, nore
information is better

M5. LON (Ckay. Thank you. You stated earlier that
you have been invol ved, you and Ms. Brown have been
involved in the fish salvage operation at the
Hal | wood- Cordua fish screen for a number of years?

MR. NELSON: Between the two of us, yes.

M5. LON Between the two of you. 1'd like to throw
an overhead up real quick, if I could. Thank you. This
is arelationship that was presented by Yuba County Water
Agency in their Exhibit 19. It was on Page 317. And it
shows a rel ationship between the timng of fish salvage at
t he Hal | wood- Cordua fish screen and the average April/ May
flow near Smartville.

Are you famliar with this relationship that they
present ed?

MR. NELSON:. |'ve seen it, yes.

M5. LON Ckay. Was -- in the years that are
presented here, this relationship here, do you know if the
trap was operated over a consistent time period in each of
t hose years?

MR. NELSON:  No.

M5. LOWN In general

MR. NELSON: No, it was not. | nmean -- excuse ne
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while | find ny exhibits. | think during the day |I have
slightly reshuffled things and I'mnot as quite organized
as the other fol ks here.

What | do know is from 1990 to 1999 the screen
has been operated as little as eight days. And | was just
trying to see what the last date is up there --

MS. LOWN 1994, | believe is.

MR, NELSON: There has been substantial -- without
goi ng back to the record, there has been a substanti al
difference in the nunber of the days operated. For
exanple, | believe it was 1994 we operated the screen
ei ght days, at least, in the early '90s. |In the '80s |
know t here were tines when we didn't operate it, where we
may have operated it anywhere froma week to severa
nmont hs, a couple nmonths. So it has varied year-by-year

M5. LON Quite significantly then?

MR. NELSON. Yes.

M5. LON So since the trap wasn't operated over a
consistent tinme period in each year, and | think you
testified earlier that at high flows that the trap was not
sanpled due to difficulties with -- let's see, |'m not
sure exactly why it wasn't sanpled, but | think you stated
that at higher flows you got |ower nunber of fish sal vaged
than in those tine periods that the trap was not operated;

is that correct?
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MR. NELSON: That's correct. |It's strictly a matter
of best utilization of our time for the resource in the
region. And so we neke a judgnent call as to whether
we're substantially saving fish, or salvaging a few fish
and we act accordingly.

The other thing to renmenber in this is that this
is not -- there's been no calibration whatsoever of this
screen. W have no idea what percentage of fish it is
sanpling. Also, it is probably slightly with respect to
snolts-size fish, in that the screen, the perforated plate
openi ngs on the screen are five-thirty-seconds, which are
quite | arge.

In very young fish, 35 mllineters or |ess,
they're coming downstreaminto the screen and are likely
not going to show up in the trap. It will probably be
i mpi nged on to the screen face itself.

M5. LON Ckay. So could you say that this trapping
site is not necessarily representative of the fish
outmgrating fromthe Lower Yuba River?

MR. NELSON: It's only a trend indication. And to
qualify this with an absol ute number of fish passing
Daguerre Point Dam at that point, it's not valid to do
t hat .

M5. LON (Okay. Could this relationship be sonewhat

bi ased due to the timng that the fish trap was operated
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in a particular year?

MR NELSON: Well, it would be biased by the tine of
year and because it's an uncalibrated trap, it is biased.

M5. LOW Ckay.

MR. NELSON: Not that you can read anything into the
nunbers, specifically, because it is uncalibrated.

M5. LON COkay. As an extension of this, in the
testimony of South Yuba Water District in their Exhibit 2
they use this relationship to present a theory that with
hi gher spring flows, outmnigration chinook sal nmon juveniles
may be del ayed. And, therefore, in drier years the spring
flows are high in the Lower Yuba River outmigration may be
del ayed to the point where water tenperatures are high in
the Delta and fish mgrating fromthe Lower Yuba R ver my
experience high nortality through the Delta.

Do you have any evi dence of decreased survival of
juvenile chinook salnon fromthe Lower Yuba River wth
i ncreased spring outflows?

MR. NELSON: There has been no specific data
collected, or any tagging operations of wild fish, there's
been not hi ng done on the Yuba.

MS5. LOW So there is no evidence of that. And in
returns of fish produced fromthe Lower Yuba River, you
haven't found any trends that there has been any -- has

been a detrinental effect of higher spring outfl ows.



CAPI TOL REPORTERS (916) 923-5447
2238



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, LILLY: I'mgoing to object now |'mstarting
to lose ny patience here. These are |eading questions and
it's really not appropriate for staff to be encouraging
Fish and Gane to build up its case. These are going far
beyond questions to clarify prior testinony. | object on
t hose grounds.

H O BROMN: Thank you, M. Lilly.

M. Frink.
MR FRINK: [|I'msorry. | did not hear, or could not
repeat the question to understand it. | guess, if M. Low
could repeat the question, |'d be nore in a position.

| do think it would be advisable to state things
nore in a way of a question than with | engthy statenents
proceedi ng the question.

H O BROMW: M. Cook, you rise.

MR, COOK: Well, | believe the staff is entitled to
cross-exam nation. And |, certainly, don't see any reason
why they can't do it.

H O BROWN: Thank you, M. Cook.

M . Cunni ngham

MR. CUNNI NGHAM M. Brown, thank you. As you
rem nded me as well the scope of cross-exam nation here
quite off exceeds that of direct and that is all, as it is
properly intended to provide information to the Board.

This is an information gathering hearing, not
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necessarily a straight adversarial proceeding. And, also,
| do think that |eading questions, as you know it as wel
as nost other people in this room is a classic form of
cross-exam nation. Such to the extent that this is going
to elicit additional information for the Board, |I would
suggest this is an appropriate question

H O BROWN: Thank you, M. Cunni ngham

M. Lilly, you get the |ast say.

MR. LILLY: M. Cunningham s responses are not on
point at all. | did not object on the grounds of beyond
the scope of the direct testinmony. | objected on the
ground that the questions were |eading.

And | suggest that we follow M. Frink's
suggestion that these questions be stated in the form of
qguestion rather than in statenments foll owed by a sinple,
"Do you agree," or "Do you disagree."

H O BROM: Let's try the question again and see
how it cones out.

M5. LON | think I got an answer to the question
the main question that | wanted to ask about.

H O BROW:. Ckay. Then, let's nove on

M5. LON M. Nelson, you presented some evidence
here of the spring-run redd survey data over a two-week
time period in, I think, it was 1999 and 19987

MR NELSON: Primarily, it's 1999, this |ast
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Sept enber.

M5. LONW |Is there a need for standardized
spring-run spawni ng surveys in the Lower Yuba River over
the entire spring-run period?

MR NELSON: Well, there's definitely a need to
enuner ate spring-run chinook salmon. Fromthe standpoint
of spawning timng, | think it is inportant as well as
enunmerating adult fish. And probably the best way to do
that is truly at Daguerre Point Damin springtine.

M5. LON So you'd recomend setting up sone kind of
an accounting system at Daguerre Point Danf?

MR. NELSON: Some type of accounting system and that
woul d al so spill over into steel head.

M5. LON Ckay. This is a question for Ms. MKee.
In your Exhibit 13 it stated that to protect spawning
adul ts and incubating eggs water tenperatures in August
and Septenber at Daguerre Point Dam should be | ess than or
equal to 56 degrees Fahrenheit.

But, then, you also report in other exhibits that
the majority of spring-run spawning occurs above the
H ghway 20 bridge, which is quite a few niles upstream
from Daguerre Point Dam

Is the tenperature objective of 56 degrees needed
at the Daguerre Point Damsite in August and Septenber to

protect spawni ng and egg i ncubation for spring-run when
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the majority of that spawning occurs quite a distance
upst r eanf?

MR. NELSON: Can | say sonething?

M5. MCKEE: John can help here as far as where we
know the fish to be.

MR. NELSON: Actually, the nopbst intensive survey
that we did, which was |last year, we started on Septenber
7th and did a survey distribution of redds by -- on a
weekly basis, as | indicated, fromabout a little over two
nm | es upstreamon Hi ghway 20 downstream to Daguerre Poi nt
Dam

And if you ook at S-DFG-8 it will give you the
basic time range of spawning on a given week. And it will
give you a location of where those redds were. And in
| ooking at this, the location at least for the initial
spawning, is primarily at 20 and above.

Al t hough the difficulty becomes discerning -- and
| believe as M. Mnasian and M. Lilly brought up --
whi ch ones are spring-run, but, obviously, as you progress
into the third week of Septenber we are seeing, |ooking at
this real quick, about a dozen and a half of redds that
were constructed below the O d Debrie Dam nunber six,
downstream to Daguerre Point Dam in that reach

And, actually, if you ook on the fourth page it

will give you the number of redds constructed in any given
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site. You are correct, that the early ones are above 20,
but there's still approximtely 25 percent that were
constructed bel ow H ghway 20

M5. LON So to protect that 25 percent you have set
your tenperature objectives at Daguerre Point Danf?

MR. NELSON: It becones very difficult as to where
you set those. And so, yes, that is, you know, the
recomended conpliance point. Also, there's been the
conment about concentrating the spawning of the fish and
havi ng i npacts by subsequent fall-run spawning on top of
t hose, and the position would be that the nore you
di sburse these fish, there is a sonewhat |esser |ikelihood
that they are going to be inpacted by subsequent fish
comng in. Potentially, a higher survival frominpacts of
t he superinposition -- or lack of superinposition, excuse
ne.

M5. LON Ckay. kay. Thank you.

Yeah, M. MEwan, | was going to ask you the sane
guesti on about steel head spawni ng surveys. Wuld you al so
recommend that to better manage the steel head popul ation
that you have estimates of spawning popul ati on?

MR. MCEWAN: Yeah. And that's a problemthroughout
the Central Valley. |It's lack of information on that very
thing. It's alittle nore difficult to nonitor spawning

escapenment for steel head. Probably the biggest reason is
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they don't necessarily die after they spawn, so you can't
do carcass surveys.

But there are sone things that can be done, in ny
m nd, probably just getting an estimate of run size would
hel p trenmendously and knowi ng how t hat popul ation is doing
and how it responds to various recovering neasures, or
natural cycles. So, yeah, that is something that can be
done in my mind and can be inplenented. It's a little
nore difficult than doing a fish exam ne, but it's not
i mpossi bl e.

M5. LON And what nethods woul d you use for
st eel head for spawning surveys for adult returns?

MR MCEWAN. Well, | think as | said deternining the
run size as the fish are nmoving into the lower river and
nmoving up to the areas that they spawn, would probably be
t he best met hod.

I think that the met hodol ogy that's being used on
the North Coast is probably the best. And that's probably
the nost infornative. And that is to put sone sort of --
| hate to say this -- senipernmanent structure in place to
nonitor the run and count the fish as they're comng up

And the Fish and Wldlife Service is doing this
on sone of the tributaries on the North Coast where they
pour permanent footings for a tenporary weir to allow the

fish to come in and count the fish. |'mnot advocating
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that, | guess, for the Yuba R ver until we | ooked at the
feasibility of it. |It's a bigger river systemand it
tends to have nuch hi gher fl ows.

But having sone sort of thing -- sone sort of
counting device in place, and it may be just sone |arge
Fyke traps would, certainly, help. Putting sonething in
pl ace, we could do sonething, | think, fairly soon
apparently -- fairly soon and just having sone sort of
device on the fish | adders on Daguerre Damto nonitor

passage over Daguerre Dam

So there's -- that's probably the -- would be the

nost effective, in my mind. You can do redd surveys.

Chi nook sal non and steel head redds can be differentiated.
Again, that's a little nore difficult in that steel head
tend to spawn in high flows and nore turbul ent flows.

So a lot of tines you can have problens with
that. But |I'mkind of pointing out sonme of the problens
associated with it, but | don't want to sound too
negative, because | think we can, certainly, get nore
i nformation on steel head.

M5. LON Ckay. It is necessary, that would be a
good tool for better managi ng and nmonitoring the effects
of flow or tenperature changes?

MR. MCEWAN. Certainly, yeah

M5. LON How about outmgration studies for
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steel head, is the rotary screw trap operati on adequately
sanpl e outmigrating steel head as currently operated?

MR. MCEWAN. Julie, you nay be able to answer that a
little bit better.

M5. BROAN: | think it does a fairly good job of
sanpling all the anadronpus fish in the river. The
constraints of that would be timng and how | ong -- when
the trap would be run. Wuldn't you say, Dennis?

You know, if you're going to manage it, run the
trap if it's only funded for spring-run chinook, then, you
would not run it as things are now W plan on running it
all year long and we do try to enunerate and identify
steel head along with everything in the trap.

MS. LOW  Unh- huh.

MR MCEWAN: | think | would Iike to see maybe a
nore diversified nmethod. [|f we had unlimted dollars and
unlimted staff, | think it works well for steel head to

use ot her nethods of capture such as beach seining in
addition to rotary screw traps.

The general thought is that rotary screw traps
are not as efficient for steelhead as they are for chinook
sal non, because steel head are larger and better sw nmers
and when they encounter the traps they can nove out of its
influence. | would look to the Anerican River as a good

exanpl e, nonitoring that's being done to obtain steel head
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i nformation.

And in that instance, they do have screw traps
and ask they are doing seining and | believe other nethods
as well to try to | ook at those, all of the anadronous
fish populations as well as the residence.

M5. LON (Ckay. kay. Thank you

| think that's all the questions | have. Thank
you very nuch.

MR. MCEWAN. Can | point out one thing?

M5. LON  Uh- huh.

MR, MCEWAN: Ms. Low, | don't know the exhibit
nunber, but it is one of our exhibits, "Mnitoring
Assessnent and Research on Central Valley Steel head." At
the -- towards the end of that is a generalized nonitoring
plan for Central Valley steelhead. So | would encourage
you to -- | wanted to point that out. So | want to
encourage you to look at that if you're thinking of other
studi es that nmay be necessary.

M5. LOW Ckay.

MR. MCEWAN: That is worth pointing out. S-DFG 30
is the Exhibit Nunber.

M5. LON Okay. And those nethods would apply in
t he Lower Yuba?

MR MCEWAN:  Yes.

M5. LON Ckay. Thank you.
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H O BROM: Al right.

M. Frink, are you all through?
MR. FRINK: Yes. Staff has no additional questions.
H O BROMWN. Ckay.

M. Cunni ngham do you have any redirect?

MR. CUNNI NGHAM M. Brown, | think | will. But my
| ask for about a three-minute recess to check to see what
nmy witnesses as well think before we start our redirect?
| think it will be very short.

H O BROM: Mke it five.

MR. CUNNI NGHAM  Thank you.

(Recess taken from4:46 p.m to 4:53 p.m)

H O BROMW. Ckay. W' re back on the record.

M. Cunningham it looks like you're going to
have sone redirect.

MR. CUNNI NGHAM  Yes, sir. |'Il try to keep it
short and to the point.

H O BROWN. Ckay.

---000---
REDI RECT TESTI MONY OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAMVE
BY MR CUNNI NGHAM

MR. CUNNI NGHAM  First questions for redirect are

for M. MEwan, a very specific question. You were asked

by M. Lilly, | think, to exam ne the steel head status
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report. And, specifically, you were referred to a page
within that report, Page 47.

Could I ask you to take a copy of that page back
out and take a | ook at that, please.

MR MCEWAN: Cot it.

MR. CUNNI NGHAM And | believe M. Lilly's questions
at the tine were asking you about whether or not there was
any information dealing with actual popul ations of
steel head on the Yuba River. And | believe M. Lilly read
a sentence out of Page 47, about three-fourths of the way
down, where it tal ks about a 2,000 nunber that's
mentioned. And | believe he read that and asked you a
guesti on about that.

M. MEwan, are you fanmiliar with that nunber
2,000 in that statement in the report?

MR MCEWAN:  Yes, | am

MR. CUNNI NGHAM  Are you fanmiliar with how that
2,000 nunber was generat ed?

MR. MCEWAN. | guess | should say, | was not at the
time that | wote this report. The information that |
used to gather this report, since it was a statew de
report and had such a wi de scope, the information that |
used was limted. |In this case, | got that entirely out
of teh Yuba River Managerment Plan that the Departnent had

witten.
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And since that time, |'ve |ooked into where that
estimate came fromin the Managerment Plan. And, yes, the
answer to that question is: Yes, | have | ooked further
into that.

MR. CUNNI NGHAM Do you still consider that numnber
in your steel head status report an accurate depiction of
t he steel head popul ati on status on the Yuba River?

MR. MCEWAN. | would want to say, no, or not as
accurate as | thought at that time. That nunber seens to
have been generated, initially, by a report by Wrster and
Wckwire in 1970 to DFG biol ogists. And at that tinme they
had estimated the steel head population in the Yuba River
to be 200 adults. And they stated that there was the
potential for about 2,000 spawners after conpletion of New
Bullards Bar. So that's where the nunber 2,000 canme from

Now, that was reiterated in a report done by Ron
Rogers, a DFG biologist. And that study report -- that
study was done in the early 1980's -- excuse me, | think
it was, actually, the late 1970's. And the report was
i ssued in 1984.

Ron Rogers at that tine attenpted to quantify the
adult run of steelhead into the Yuba River by doing a nmark
and recapture study. And he estinated using that
net hodol ogy that the run was just slightly |l ess than 500

adults. Wth the caveat that the study had sone vary | ow
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problens and that's in the report and he felt that was an
under esti mat e.

He tried to, then, | ook at another way of getting
at the run size by |ooking at harvest rate and the nunber
of fish harvested. He had the nunber of fish harvested
fromthe previous year and he used what he felt was a
harvest rate fromthat year that he obtained froma krei
study. And knowi ng harvest rate and harvest can then give
you a run size. And he estinated, using that nethodol ogy,
a run size of about 1500 adults.

But, again, recognizing that there was maybe sone

problems with that methodol ogy, he then stated that -- and
| can quote it here -- it represents an unknown part of
total harvest and -- because of the harvest estinmate

represents an unknown part of the total harvest, an
estimate of the normal steel head run as about 2,000 fish
seens reasonable. So that's where the 2,000 fish cane
from

So | think the inmportant points of this is that
that estimate of 2,000 adults is tenuous, at best. And
even if it is an accurate nunber, it represents a run size
of the nmid-1970's, which was 25 years ago. So | don't
bel i eve that 2,000 steel head is a very accurate nunber.
And if | were torewite this plan, | would reflect that

and qualify it in that respect.
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MR. CUNNI NGHAM  Thank you, M. MEwan

M. Nelson and Ms. Brown, M. Lilly also asked
sone questions of you. Specifically, for exanple,

M. Nelson, | think he asked you about some snorkeling
events that you had participated in, or had done on the
Lower Yuba River. And you indicated those snorkeling
times were not necessarily surveys as such

Can you tell ne what you were, actually, trying
to acconplish when you were doing that snorkeling?

MR. NELSON: Basically, the snorkeling events were
for my own professional benefit to really get a sense
of -- a feeling of what is going on in the river with
respect to fish that are present, you know, where are they
| ocated? You know, a general increase in ny know edge of
the river of what was going on on any given day in any
given year. And that was the entire intent of that.

And | would add, that those surveys -- or those
events, were on several occasions, conducted with Jones
and Stokes staff just to get a sense of what is happening
on the river, not to -- not in any attenpt to nmake any
estimate, or quantifiable nunber of anything, or to be
qualified or considered a survey reflecting a definitive
condition or current estimate.

MR. CUNNI NGHAM At the tine or tines that you were

snorkeling in acconpani ment with the people from Jones and
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St okes, did you see in their snorkel efforts any indicia
that there was a formal survey being conducted with the
attenpt to quantify any kind of final result on the Lower
Yuba River?

MR. NELSON: That was not ny understanding at the
time that we actually went out on the river. | believe
that, subsequently, to that there were reports generated
that were sone definitive -- intended to be definitive
data, but | would not consider it that.

MR. CUNNI NGHAM  To the extent you have now seen the
results of the studies, or surveys prepared by Jones and
St okes as part of the materials for this proceeding,

M. Nelson, to your know edge, did anybody fromthe
Department of Fish and Gane ever see the results of any of
these studies prior to their appearance at this

pr oceedi ng?

MR LILLY: And I'mgoing to object nowthat this is
beyond the scope of cross-exam nation for this hearing.

MR CUNNI NGHAM M. Brown?

H O BROMW: M. Cunningham

MR. CUNNI NGHAM M. Lilly asked specifically about
whet her or not any quantitative studies were done. He
al so asked about whet her any studies were done by the
Department on a variety of issues. He further asked about

whet her any of the Departnent's efforts to collect
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i nformation were exam ned or reviewed.

| do think it's appropriate to ask whet her or
not, at this point intinme in clarification of those
guesti ons, whether or not the Departnment itself had any
opportunity to see other studies done in the same tine as
the studies, or lack of studies that M. Lilly was trying
to exani ne the Departnent on.

H O BROMW:. M. Lilly.

MR. LILLY: Yes. | think M. Cunningham has nade a
very clear distinction here. M questions on
cross-exam nation related to the work done by Depart nment
of Fish and Gane bi ol ogists. And when M. Cunni ngham was
asking redirect by Fish and Gane's biologists, | did not
obj ect.

Now he's extending it to the work done on the
Lower Yuba River by Jones and Stokes' biologists. And
did not ask any of these wi tnesses on cross-examni nation
any questions regarding the work done by the Jones and
St okes' bi ol ogi sts.

So he is going beyond the scope of the
cross-exam nation. And the Board's rules are clear that
redirect is supposed to be limted to the scope of the
Cross-exam nation

MR. CUNNI NGHAM M. Brown, if | mght?

H O BROAN: M. Cunningham
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MR. CUNNI NGHAM |'m not asking for an exam nation
of the results, or an evaluation of the results. | think
to the extent these w tnesses were asked what they did on
the river and what the Departnent did on the river.

One of the obvious things the Departnent could
have and shoul d have done on the river was to, at |east,
participate in the design, or discussion about studies
bei ng produced by other agencies out there.

These wi tnesses have had significant experience
on the Yuba River and nornmally would be one of the
agenci es contacted in participation and presentation of
other studies for other work. And ny question to themis
not what are those results, or what is the interpretation
of those results, but whether or not their work on the
Yuba River included any contact with others to devel op
ot her studi es.

M. Lilly asked them what work they did, whether
they did quantitative studies, and what other work they
did on the river. Several other cross-exanm ners al so
asked what work the Departnment did on the river.

One of ny questions is: Was part of that work
eval uation of, or relevant of studies done by others? Not
what the results are, just did they participate in that
initial creation and design

H. O BROMWN: Thank you, M. Cunni ngham
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M. Lilly, you get the |ast say.

MR, LILLY: Yeah, I'mhearing different things here.
I'"m hearing participated in the design of the studies.
And |I'm hearing evaluation and results of the studies. |If
it's whether or not these witnesses evaluated results of
studies from Jones and Stokes, is that part of the data
they relied upon to develop their opinions, that is a
legitimate question and within the scope of follow up on
Cross-exam nation

| think the other thing about, basically,
starting to critique Jones and Stokes' work, or asking
whet her the Departnent participated in the devel opnent of
t hose, goes beyond that. The scope should be Iinmted to
what these witnesses relied on to devel op their opinions.

H O BROMN: Thank you, M. Lilly.

Let nme hear the question as you stated it just
the last tine.

MR. CUNNI NGHAM Ckay. |1'Ill see if | can re-ask it.

M. Nelson, I'Il go directly to you and see if we
can work this.

Have you ever -- and this is very carefully
phrased this -- have you ever seen any results of any of
the studies presented in this hearing by other
participants, specifically, Jones and Stokes prior to this

pr oceedi ng?
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MR. NELSON: Can | answer, M. Brown?

H O BROMWN.  Yes.

MR. NELSON: The answer is, yes, | have seen sone of
the those on occasi ons when | becanme aware of them and
asked for them but not all of those, | have not seen, no.

MR. CUNNI NGHAM If | might ask a second question
then, on this sane line. Do you or Ms. Brown -- were you
or Ms. Brown contacted by any party doing studies in
preparation for this hearing prior to the preparation and
conduct of those studies?

MR, LILLY: I'mgoing to nake the same objection
made before. That gets beyond the data of information
that these witnesses relied on for their --

H O BROM: It's close enough. [|'mgoing to all ow
t he questi on.

MR. NELSON. Repeat it one nore tine.

MR. CUNNI NGHAM  Mary, can | get you to read it
back, please. | want to make sure | don't go outside the
scope.

(Wher eupon the question was readback by the Reporter.)

MR. NELSON: In general the answer is, no, except on
really for the fall-run chinook sal nron escapenent surveys,
the adult carcass surveys. That's basically the only
study that we participated in, or | participated in in

respect to the actual activities that were going to take
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pl ace.

The others that are included as menorandumto
Yuba County Water Agency, or other studies indicated in
there, no, we were not contacted with respect to the
desi gn or nethodol ogy of those. Although, I will say we
partici pated by default in that, again, it was ny
under st andi ng that when we went on the river on some of
t hese snorkel events, it was just to gain a genera
perspective of the river. And they were not intended for
any other function other than that.

MR. CUNNI NGHAM  Ckay. Moving right along, then. |
believe M. -- | can't renmenber who asked this question
M. Lilly, I think, again, asked questions regarding the
operation of the fish screen at Hal | wood- Cordua Di versi on
And | believe you replied that the Department's operations
were limted for a variety of reasons includi ng manpower
and noney and an allocation of resources.

To your know edge, has either the Yuba County
Wat er Agency, or Hallwood, or Cordua Irrigation Districts
ever financed any of the costs of operation of the fish
screen at that diversion point?

MR. NELSON: No, |I'mnot aware of any contribution

MR. CUNNI NGHAM Ms. McKee, | know you want to
answer this question. | think you were concerned there

was some confusion. You were asked, again, | believe
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by -- I"'msorry, | can't tell you whom -- about sone
i nformation, several |ines of statenent contained in,
believe, it was DFG Exhibit 10.

And can | have you dig out that exhibit, again,
identify it for the record. And help ne find where in
that record -- | believe, it was on Page 24?

M5. MCKEE: Yes, on the bottom of Page 24 and the
top of Page 25.

MR. CUNNI NGHAM  Ckay. This night have been
M. Mnasian. |'msorry, M. Lilly, to inproperly
attribute

There's several statements about inpacts,
beli eve, of cool water. And | believe you had a coment
to clarify what was, actually, being done to your
know edge in that study docunent. |f you would,

Ms. McKee.

MS. MCKEE: Yes. This docunment is -- U S. Fish and
Wl dlife Service has been conducting the tenperature
tol erance experinents, because of four different runs of
chi nook sal mon and, then, steel head that spawn in the
upper Sacranento River relative to managenent of the
tenperature regine in the upper Sacranento River. And the
56-degree tenperature criterion, which is why we felt that
this docunent was very relevant to this hearing.

And the di scussion on the bottom of Page 24 and
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the top of Page 25 that M. M nasian put up on the
overhead, it's my understanding that the U S. Fish and
Wldlife Service was di scussing the balancing relative to
what constitutes the best bal ancing of the tenperature
regime, where they're striving for greatest survival at
the sane tine recognizing that for different runs there
may be a slight retardation in growth rate.

But | think it's very inmportant to stress for the
record that the U S. Fish and WIdlife Service concl uded
that | ow tenperatures that resulted in the greatest
survival of fall-run chinook sal non appeared to retard
growm h. This was not necessarily the case for winter-run
chi nook sal non

It does appear that there's sone difference
between runs. And, ultimately, the purpose of this
docunent is because there is a bal ancing of having ful
runs in the upper Sacranento River at the sane tine, sane
situation we're tal king about in the Yuba.

And the case here, the ultimate recommendation is
that maintaining those | ow tenperatures that you can
ultimately protect all of the runs and inprove the
survival of those runs is the | evel reconmendation, even
in the case where there may be slight retardation in the
grow h of juvenile fall-run chinook sal non, or another

run, ultimately, you're maxim zing tenperature survival.
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I'mnot sure that that is clear

MR. CUNNI NGHAM M. Nel son, |'ve got another
qguestion for you. At some point in tine you were asked
your opi nion about whether or not there are spring-run
chi nook salnon in the Yuba River. And | think
unfortunately, you replied with a double negative.

Could you tell ne, in your opinion, are there
spring-run chinook salnon in the Yuba River?

MR. NELSON: Yes. | apologize for that
i nconsi stency, but, yes, | do believe there are based upon
the timng of adult migration and the oversummering adults
as well as the spawning that occurs.

MR, CUNNI NGHAM  And, then, | believe, also, for the
panel in general there was a staff question to you about
the selection of -- or what the tenperature criteria for
the Departnent are supposed to be, whether they are daily
maxi muns, means, or others.

M. Nel son, perhaps, you can help ne clarify.
Are the proposals of the Departnent are they nmaxi numdaily
tenperatures at the points identified?

MR. NELSON:. Qur reconmmendations are for daily
maxi mum t enper at ures, because this is what we believe the
information indicates is the acceptable as an upper limt.

MR. CUNNI NGHAM  And t hese are not opti nal

tenperatures, these are upper limt tenperatures?
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MR, NELSON: That's correct.

MR. CUNNI NGHAM  The | ast question, again, | think
is a State Board one. And this goes to questions raised
by, |I believe, M. Brown of the Board, and M. M nasian as
well and that's on the inpacts of our proposal and whet her
or not our proposal, or any proposal should be del ayed for
addi ti onal studies.

M. Nelson, is it your understanding that the
Department has sone desire to see changes in flows in
protection for fish in an imediate rather than in a
del ayed fashi on?

MR. NELSON: Yes. Qur recomendati on was that the
draft recommendation -- the reconmendations in the Draft
Deci sion are the mninumthat should be inplenmented
i mediately as well as the additional recomrendations that
we have made.

MR. CUNNI NGHAM  Woul d you have any objection to
post poni ng the inplenentation of those flows for any
period of tine while additional studies are conducted?

MR. NELSON: We should not postpone it for
addi ti onal studies. W've had -- we've had ei ght years
plus since the | ast hearing and no changes since then. |
believe it is inperative -- we've had eight years of del ay
already. It is inperative that we inplenment these flow

recomrendati ons, or these recommendati ons. W have had
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the listing of two species since then and | believe that
it is not appropriate to wait.
MR. CUNNI NGHAM | have no further questions on
redirect.
Thank you, M. Brown.
H O BROM: Al right. Thank you, M. Cunni ngham
Let's see hands of who wants to recross. Two.
How much tinme, M. M nasian?
MR. M NASI AN:  Five mnutes.
H O BROMW: M. Lilly?
MR. LILLY: Less.
H O BROMN: Thank you, M. Lilly.
M. Lilly, why don't you go first.
---000---
RECROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAME
BY YUBA COUNTY WATER AGENCY
BY MR LILLY
MR, LILLY: M. MEwan, in response to
M . Cunni ngham s questions you el aborated on the accuracy,
or the margin of error of the 2,000 adult steel head
popul ation estimte that was listed in your report and had
been in a 1984 neno.
My question is: Have there been any other

estimates of adult steel head populations in the Yuba River
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since 19847
MR. MCEWAN: To ny know edge, no, there has not.
MR, LILLY: If I may have just a nmonent here.
M. Nelson, did you acconpany the Jones and Stokes
bi ol ogi sts every tinme they did any of their professiona
fieldwork on the Yuba River?

MR. NELSON: No.

MR, LILLY: And, M. Nelson, do you know how nmany
degrees Fahrenheit -- tenperatures on the Lower Yuba River
fluctuate on an average day during the sumer?

MR. NELSON: It's dependent upon flow. It does
fluctuate, yes.

MR LILLY: Okay. Do you have any estimate as to
how much? bviously, this is significant if you're

proposi ng a maxi mum tenperature rather than a daily

aver age.
MR. NELSON: | have some -- | have sone concept of
the order of magnitude. | can't tell you exactly how many

degrees on any given day with given flow, but |'ve seen it
fluctuate up to five degrees.

MR, LILLY: So does that nean the naximumis five
degrees above the average, or is that five degrees between
the mini mum and the naxi mun®?

MR. NELSON: Well, what | have seen is, basically,

t he maxi mum fl uctuati on
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MR, LILLY: So the difference between the ninimum
and maxi mum has been up to five degrees?

MR NELSON: Yes.

MR, LILLY: Ckay. Thank you

| have no further questions.
---000---
RECROSS- EXAM NATI ON OF THE CALI FORNI A DEPARTMENT
OF FI SH AND GAME
BY SOUTH YUBA WATER AGENCY
BY MR M NASI AN

MR. M NASIAN. M. Nelson, follow ng up on the
guestion relating to the daily fluctuations, there's also
a difference between the tenperature at Engl ebright and
the tenperature at Daguerre in terms of the warm ng of the
water that flows down river, is there not?

MR, NELSON: In the summertinme, or when anbient air
tenperatures are warm that's correct.

MR. M NASIAN. Right. So you could effectively --
by trying to maintain a 56-degree standard on 24- hour
basi s at Daguerre, you could effectively get water
tenperatures i nmedi ately bel ow Engl ebright in the range of
about 42 to 43 degrees, could you not?

MR, NELSON: | don't know. | don't have information
to substantiate that one way or the other

MR. M NASIAN: Okay. Do you think it would be
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val uabl e to know that before the Board inplenented such a

st andar d?
MR NELSON: Yes. | think that information is
avai |l abl e.

MR. M NASIAN: Do you think it would be valuable to
know whet her or not at various |life stages such a
tenperature would, in fact, cause nortality even to
enbryos?

MR, NELSON: | believe we need to | ook at the
tenmperature range. And | believe that Ms. McEwan --

Ms. McKee, | started to say --

M5. MCKEE: McEwan?

MR. NELSON:. | apol ogi ze, has indicated basically
what those are. And | do believe that it is within that,
in that that is typically the condition that is within
that tenperature range. | don't think we're |ooking at
nortalities associated with | ow end tenperature.

MR. M NASIAN. COkay. Do you think that a 42 to 44
degree tenperature at Engl ebright throughout the sunmer
woul d retard the growh of fish that are rearing in that
area?

MR. CUNNI NGHAM M. Brown, if | mght?

H O BROMWN:. M. Cunni ngham

MR. CUNNI NGHAM | believe that goes beyond the

scope of ny redirect.
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MR MNASIAN. It probably -- I'Il confess. Let's
do one final --
H O BROMN: Just took a shot, right?
MR. M NASIAN. Yeah. Let's just do one fina
exam nation of the U S. Fish and Wldlife study. Deborah
do you see at the bottom of Page 25 the follow ng
| anguage,
(Readi ng):
“In the absence of better data, fall-run should
not be used as a surrogate for w nter-run
chi nook sal mon tenperature in tenperature
studies. Tol erances may differ between runs."
Does that indicate to you that it's fair to
characterize the U.S. Fish and Wldlife study as equally
applicable to sonme situation where you're trying to raise
both spring-run and fall-run?
M5. MCKEE: | think the very point that it makes:
That you need to have run specific infornmation, is why
it's so inmportant to this hearing
MR. M NASIAN: Good. And you'd agree,
scientifically, that that's your opinion, you ought to
have run specific infornmation?
MS. MCKEE: As best that we can.
MR. M NASIAN. That's why that colored bar chart was

so hel pful to all of you in your referring to it
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t hr oughout your testinony, weren't you?

MS. MCKEE: Yeah.

MR. M NASIAN. This is confusing, isn't it?

M5. MCKEE: | liked it when we placed all four of
them on top of each other.

MR. M NASIAN:. And we don't have run specific
information for steel head, winter-run -- steel head,
spring-run, and fall-run on the Yuba River in these
various conditions that are being proposed, do we?

M5. MCKEE: Not necessarily. The tenperatures we
recommended for spring-run -- and there are studies to
support specific information on spring-run. | don't
bel i eve that the tenperature tol erances of spring-run in
the Yuba River are going to dramatically differ from
somet hing on, let's say, the upper Sacranento River.

If we had winter-run in the Yuba, | would say
that the winter-run information fromthe Upper Sacranento
woul d apply to that. | wouldn't say that we can
necessarily just assune what's good for fall-run is going
to be good for spring-run

MR. M NASIAN. Do you agree the tenperature criteria
that you're seeking for spring-run is designed for -- and
based on your experience -- on Butte Creek, Big Chico
Creek, creeks which have high el evati on water sources?

M5. MCKEE: No.
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MR. CUNNI NGHAM M. Brown, again, if | mght.
think this goes beyond the scope of my redirect.

H O BROM: | think it is noot right now,

M . Cunni ngham

MR. CUNNI NGHAM |'m sorry. Thank you, sir.

H O BROM: |'m presune you're through
M. M nasi an?

MR. M NASIAN.  Yes. Thank you

H O BROW. Ckay. M. Cunningham do you have any
exhibits that you would like to offer into evidence?

MR. CUNNI NGHAM  Yes, sir, | do, please. At this
time we'd like to offer into evidence Department of Fish
and Gane's S-DFG 1 through 37. M. Mno is shaking his
head. | think we had two additional exhibits that have
been identified as ours since the proceedi ngs began.

MR FRINK: Correct.

MR. CUNNI NGHAM So |'d ask for 1 through 37,
pl ease.

H O BROW:. 1 through 37, Ernie, does that compile
with your --

MR, FRINK:  Yes, sir.

H O BROM: Are there any objections to the
of fering of those exhibits?

M. Lilly?

MR LILLY: Before we go through objections, could
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we just have M. Mono tell us what 36 and 37 are? |'m
trying to keep track, but there's a lot of --

MR FRINK: Exhibit --

H O BROWN. M crophone.

MR FRINK: Exhibit S-DFG 36 is the 1999 Technica
Report, Steel head, Chinook Sal non Bi oenergetics
Tenperature Ration and CGenetics Effects; and S-DFG 37 is
t he proposed 40-D Rul e for steel head.

MR. LILLY: Thank you

H O BROMW: Al right. Does that take care of your

concern, M. Mnasian? Any objections?

MR. LILLY: | do have sone objections, but
M. Mnasian can go first if you want to -- I'Il go
first -- why don't you go first? | need a nonent to | ook

t hrough this.

H O BROMW: M. Mnasian, why don't you go first.

MR MNASIAN: | don't think it is proper to receive
the 4D as evidence offered by DFG of anything. You can
take public record notice of it if you wish. |If the Board
finds that there is any information in there that's
rel evant to this proceeding.

But the fact that a species has been treated by a

federal agency it is not binding in any way on this Board,
has no effect on water rights. And this is a water right

pr oceedi ng.
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So nmy suggestion is that it not be accepted as an
exhibit offered and you can nake a determ nation of
whet her you want to take public notice, or record notice
of it, but it not be an exhibit.

H O BROMW: M. Lilly, do you wish to address 4G?

MR LILLY: Excuse ne?

H O BROM: Do you wish to address that issue, 4G?

MR. CUNNI NGHAM  4D.

HO BROM:. O D, rather?

MR LILLY: Yes, M. Brown. | have others as well
But on that particular exhibit the Board's previous ruling
was that certain National Marine Fisheries Service Federa
regi ster notices would be accepted into the record. And
at that point we raised the objection that while these can
be adnmitted into the record for background information
purposes, they're clearly hearsay with the authors of the
docunents not present as witnesses in this hearing.

So we request that the Board give it that sane
treatment. It can be accepted into the record for
background i nformation, but subject to the limtations on
the use of hearsay evidence as specified in Governnent
Code, | believe, it's Section 11.513.

H O BROMW: M. Cunningham do you object to that?
MR. CUNNI NGHAM Sir, in part we identified the Rule

4D proposal for NWMFS as our exhibit just because that was
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suggested to us by staff. W brought it because the
matter had not otherw se been identified as an exhibit by
anybody in these proceedi ngs.

It is clearly preferably conditionally noticeable
as a publication in the Federal -- as identified in the
Federal register. | would suggest that whether it's
identified as our exhibits, or the Board' s Staff Exhibit
it should have sone kind of identifier attached to it for
future reference by the Board and staff.

W offered our exhibit number just as a way to
identify that docunent. | would further suggest that that
docunent is considered as material by this Board as are
any ot her published docunment, report, or peer reviewed
survey, or study. And that, although, it nmay contain
hearsay i nformati on under Government Code 11.513, that
hearsay i nformati on may be exam ned and i ncorporated into
a decision by this Board. It cannot only and sinply be
the sole ground for the basis for a decision by this
Boar d.

H O BROMWN: Thank you, M. Cunni ngham
M. Bai occhi
MR. BAIOCCHI: M. Brown, | would agree with
M. Cunningham but | want to go further. CSPA and others
sued NMFS concerning that 4D Rul e, because they just

woul dn't announce it. |It's finally been announced.
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So we've been a direct party to having them not
only notice that 4D Rule, but to inplenent it. | don't
know if that's inportant at this hearing, but we are the
conpl ainants at this hearing. So, again, | agree with
M . Cunni ngham

H O BROWN. Thank you, M. Baiocchi

M. Frink, do you have a suggestion on this one?

MR, FRINK: Yes. | believe the docunent is
judiciously noticeable. Gving it an exhibit nunmber for
pur poses of identification will be hel pful for everybody.
And | woul d agree that any applicable restrictions on the
use of hearsay woul d apply since the Federal officials
i nvol ved in the devel opnent of it did not present the
docurment and were not available for cross-exam nation on
it.

H O BROMWN: Thank you, M. Frink

| concur with you. And on that basis, | wll
admt 4D into evidence. Any other objections?

MR, LILLY: |'mnow ready and | appreciate your
giving ne the time to go through these 37 exhibits. |
just have a simlar objection to four other Fish and
Gane's exhibits. And those are S-DFG 10, 15, 16, and 31

And all of these are docunents prepared by other
parties who were not witnesses to this hearing. And,

again, | understand with this Board's liberal rules on
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evi dence, those could be accepted into the record. But |

do object to the use of hearsay statenents in those

docunents beyond the extent that the use of hearsay is

al | owed by Governnent Code Section 11.513.

H O. BROMWN:

are noted on the record.

to --

MR CUNNI NGHAM M.

Al'l

right.

M. Lilly, your concerns

And on that basis |'m going

Brown, I'msorry. Can | have a

conment on M. Lilly's objections?

H O BROMWN:

| was going to allow theminto

evi dence, do you wi sh to change nmy m nd?

MR. CUNNI NGHAM  No.

point in that as to S-DFG 15

j

ust wanted to clarify a

beli eve Ms. McKee was the

primary author of the spring-run status review. Al so --

wel |, at |east one of my other witnesses was al so part

aut hor to one of these.

So to the extent we are going to

tal k about these as hearsay,

want ed to make sure that

the Board understood that these are not hearsay docunents

to the extent ny wtnesses had actually --

H O. BROMWN:

That's nunber 15?

MR CUNNI NGHAM

MR.  NELSON

MR CUNNI NGHAM

H. O BROMN

M5. MCKEE:

15 and -- John?

15 as well --
15 and 16.
15 and 167
Yeah. 16, | nade that.
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H O BROMW. Al right. M. Lilly, we have sone of
the authors here on 15 and 16, do you w sh to change your
obj ecti on?

MR, LILLY: Just a mnute here. | do not change ny
objection, | stand by ny objection. | just -- | think
that the evidence so far is that for 15 and it |ooks Ilike
16 is a copy of a page from 15

There were nunerous authors. And we have not
recei ved evidence that the witnesses here were the prinary
aut hors of that. And there's, certainly, no way we can
call out which statenents in these |engthy reports were
prepared by witnesses who are here today and which are
not .

H O BROMWN: Thank you, M. Lilly.

M. Frink

MR. FRINK: M. Brown, expert w tnesses are all owed
to consider hearsay evidence in the devel opment of their
own expert opinions. And to the extent that these
docunents provide a basis, or explanation for the opinions
of the experts, | think it was appropriate to -- it would
be appropriate to accept theminto evidence, recognizing
the linmtations that the actual authors of the report were
not here. But there are different rules that apply to
consi deration of evidence by expert w tnesses.

H. O BROMN: Thank you, M. Frink
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On 10, 15, 16, and 31, then, | will adnit those
into evidence with the concerns as expressed by you,
M. Frink

Wth all the other exhibits, are there any other
objections? Then, | will adnit theminto evidence.

M. M nasian, you rise.

MR. M NASI AN:  South Yuba Number 3 is a copy of the
Agreement between South Yuba and DFG and the attached
sti pul ated judgnment and exhibits, | would ask for
adm ssion. It was admitted in the '92 hearing, but we
need to have a clear record in this proceeding as well.

H O BROM: Al right. |Is there any objections?
Seeing none, that's admtted, M. M nasian

Al right --

MR LILLY: M. Brown, before we wap up today there
was a | engthy coll oquy about an hour ago where you raised
some questions and several attorneys gave their responses.
| patiently waited ny turn and then the decision was nade
to proceed.

And considering the hour, I'mnot going to nmake a
response now. | think you probably have forgotten exactly
what the issues where on that, since so much has happened
since then. But | do want the record to be clear that we
al so have concerns and will raise those at the appropriate

time, either during the hearing or at closing briefs.
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There is one maj or concern though that was raised
by a coment from M. Frink that | do think we need to
address today. And that is M. Frink comented that at
this point the State Board can, basically, go have the
Department of Resources go do additional hydrol ogic
analysis, if that's deened appropriate. And | just want
clarification: |If the State Board decides to do that, it
wi || be done through the hearing process and not as an
ex- parte comuni cation?

H O BROMWN.  Yes.

MR. FRINK: M. Brown?

H O BROMN: M. Frink.

MR FRINK Yes. | did have a comunication from
M. Sandino fromthe Departnent of Water Resources. And
he was going to cc the other parties. | don't believe
that they've received that, yet. But, in essence, it was
a nmeno that explained that Dr. Aurora had not been and
woul d not be involved in the devel opnent of any evidence,
or positions that the Departnent of Water Resources nay
i ntroduce or take as a part of this hearing process.

That Dr. Aurora's role was solely limted to
doi ng modeling that the Division of Water Rights, or staff
of the State Board have requested. So in that sense, he
is no longer serving and has not been serving as a nmenber

of the staff of the Department of Water Resources for
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devel opi ng any information that the Department may present
in this proceeding.

And it's our expectation that we may well rely
upon Dr. Aurora to run sone other nodel runs. The node
has been introduced and accepted into evidence. Yuba
County Water Agency has indicated that they believe that
the nodel is an appropriate way to evaluate things. And
in the event the Board desires, we may have Dr. Aurora as
an augrentation of staff or essentially a consultant to
staff use the nodel to help in evaluating the evidence
that's already in the record.

H O BROM: M. Lilly.

MR. LILLY: That partially, but not totally
addresses nmy concern. I'll just put it in sinple terns:
At the beginning of the hearing Dr. Aurora testified to
sone exhibits that had been submtted and revi ewed by al
the parties.

If there are additional nodeling runs that the
Department does that the State Board is going to consider
inits deliberation, that process should be foll owed
again. And we request that it will be followed again if
there's additional nodeling work done by DWR by Dr. Aurora
or anybody on his staff.

H O BROM:. M. Frink.

MR FRINK: | don't believe that's required. The
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nodel is a tool that can be used to eval uate evidence that
has been offered into the record, or will be offered into
the record. And just as the Board's analysis of that
evi dence is not subject to cross-exam nation, | don't
beli eve that the nodeling runs thensel ves are subject to
cross-examn nation
There was extensive cross-exam nation and

testinmony regarding the nodel. And the nbdel was accepted
by Yuba County Water Agency, in fact, devel oped by their
consul tants as being an appropriate way to evaluate the
i npacts of various flows on various uses of water. So |
think it cones within the real mof evaluation of the
evi dence and not new evi dence.

H O BROMWN: Yes

MR LILLY: | just want to clarify: Qur concern is
not the nodel. Qur concern is the running of the nodel
and the generation of output. Wth sonething of this
conplexity, there is the potential of error. And that's
why we want to have an open process so we can nmake sure
there are no errors.

H O BROMN: M. Mnasian.

MR MNASIAN: This is akin to a judge coming in
after the trial and running a denmonstration nodel that's
been produced by the parties and concluding fromthat

sonmething totally different occurred.
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W need to be a part of it. And there are
peopl e, other than the agency, whose |life bl ood depends on
what interpretations are nade out of this nbdel. So this
is part of the evidentiary process. You couldn't do it if
you had a bl ack robe on you.

M. Brown, ny suggestion is don't do it w thout
having a hearing in regard to it.

H O BROM:. M. Frink.

MR FRINK: | would say it's nore akin to doing a
series of calculations, but using a computer nodel which
has been accepted as acceptable to do those cal cul ati ons.
And judges do do cal cul ati ons, they do extensive
cal culations. The Board has relied on the use of nodels
before to eval uate evidence that's already been in the
record.

H O BROM: Al right. W'Ill hold any ruling on
that. But we understand your concerns and we share those
concerns, the Board truly does, to make sure that we
proceed in the spirit of the hearing for all of the
parties.

And sonetimes we have to use the best sources of
information that's available to us. And in this case it
| ooks like the person that can run that nodel happens to
be enpl oyed by the Departnent. And |I'msure that M.

Frink will nake sure that -- we just want the information
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and not hi ng el se.

Isn't that right, M. Frink?

MR. FRINK: Yes, that's right.

H O BROM: But it helps. This is a difficult
process, at best. And it helps for those concerns to be
voiced fromtine to tine and we do appreciate that.

But we won't have -- we don't want any parties
wal ki ng away fromthis hearing thinking that they did not
have the opportunity to be heard and that they weren't
treated fairly, that's primary.

Sone ot her things, we have sonme new dates.

M. Frink, what are the new dates?

MR FRINK: | believe M. Mna would be the one to
get that accurate.

H O BROM: Al right, M. Mona.

MR. MONA: In addition to the two additional days
that we al ready schedul ed, which are May 1st and May 2nd,
the two additional dates, if we need them w Il be My
16th and May 17th.

H O BROM: Al right, May 16th and May 17th at
9:00 starting on the 16th here. There's a couple other
i ssues. Rebuttal: Rebuttal, you gentlenmen, know and
| adi es, know as well as | do it's to be on the issues that
were presented in direct. Wile we're very liberal in

cross, we are not all that liberal in rebuttal and
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r ecross.

So make sure that rebuttal pertains to the
direct. M. Lilly, had a question the other day that we
had nmoved Fish and Gane to the last of the agenda to
accommodate M. Nel son, which we did.

Nornal ly, the plaintiffs present their case up
front and, then, the defendants, so to speak in this case,
have a chance to respond. |'mabout to rule on this.

Do either, M. Lilly, or, M. Cunningham have
anything further you wish to add?

MR. LILLY: Nothing further

H O BROMN: M. Cunninghan?

MR. CUNNI NGHAM  Not hi ng further, your Honor.

H O BROM: Al right. M. Cunningham you're
nmoved in the agenda. You will be heard after M. Gee and
the Departnent of the Interior on the rebuttal.

MR. CUNNI NGHAM Al right, M. Brown.

H O BROM:. Al right. This -- M. Mnasian?

MR MNASIAN. My | ask for a clarification on
this? In atrial, if the judge exani nes w tnesses we get
to rebut that. The staff has exam ned aggressively and
very confidently w tnesses, that | deemto be on your
behal f, M. Brown. My we rebut that evidence as well?

H O BROMN: Anything that staff questions, they

asked either side, or either party you may, certainly,
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address those issues.
MR. M NASI AN:  Thank you.
H O BROMN: Anything further?
M. Cook

MR COOK: |I'mnot quite sure on the rebutta
restrictions, but it would seemthat because of the
approach being taken on cross by nunerous parties that
there is testinony that has cone out by all of the parties
whi ch has never been responded to by those who had
previously presented their cross-exani nation.

And I'mwondering if it isn't -- if it shouldn't
be that we would be entitled to rebut testinony and
evi dence that was presented by parties after those of us
who had fini shed our cross-exam nation

I"mnot sure |I've made that clear, but | think
there mght be a problemthere that woul d be evidence
com ng out that some of us would never have an opportunity
to rebut.

H O BROMN. You nmmy rebut that.

MR. COOK: Thank you.

H O BROWN: Any further questions? And |I'msure if
it's strays fromthe direct too nmuch, that there will be
soneone here to call our attention to it.

Thank you all so nmuch for a |Iong and hard day.

And we're adjourned until the 1st of May.
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(The proceedi ngs concluded at 5:44 p.m)

---000---
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