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everyone reports their diversions to us.

(Laughter)

MR. RICH: The best we can do.

CO-HEARING OFFICER BAGGETT: Okay. Any
questions? Okay. Thank you.

No new exhibits based on that.

Mr. Lily?

MR. LILLY: Mr. Baggett, for a rebuttal on the
question of the allocations of water between -- of
Mendocine County Flood Control District water to
Millview County Water District, I would like to call
Sean White, the general manager of the Mendocino Flood
Control District for a few questions in rebuttal.

CO-HEARING OFFICER BAGGETT: Okay.

SEAN WHITE
General Manager, Russian River Flood Control District
Called by SONOMA COUNTY WATER AGENCY
REBUTTAL EXAMINATION BY MR. LILLY

CO-HEARING OFFICER BAGGETT: Have you taken the
oath?

MR. WHITE: Yes, I did.

CO-HEARING OFFICER BAGGETT: Okay.

BY MR. LILLY:
Q First of all, just before you state your name,

Mr. White, for housekeeping matters, have you taken the

261

SWRCB - 1170



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ocath today?
A I did take the cath this morning, yes.

Q Please state your name and spell your last

A My name is Sean White, W-h-i-t-e.

Q And what is your job?

A I am certainly the general manager of the
Russian River Flood Control District.

Q How long have you been in that position?

A About a year and a half.

MR. NEARY: I have an objection.

Mr. White was not listed as a witness. Why
would he have taken the cath at the commencement of the
hearing if he did not expect to testify but for
rebuttal?

So what I'm -- my issue is: Is this a surprise
at the end of this hearing at 4:10 that was anticipated
long ago? Because why else would he have taken the
ocath? He wasn't a designated witness.

MR. WHITE: I can answer that question if you
would like.

This is my first hearing ever. I didn't know
any better, so when everybody took their oath, I joined
the party.

CO-HEARING OFFICER BAGGETT: Half the audience
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took the oath. And it is rebuttal testimony, so they
can bring in a witness.
BY MR, LILLY:

Q And just very briefly describe what your
responsibilities are as general manager of the Mendocino
Russian River Flood Control District.

A Sure. In summary, my responsibilities are to
administer our district's water rights that are held in
Lake Mendocino.

o] Do you have a copy of Exhibit SCWA-1ll -- that's
the agreement between the flood control district and
Millview County Water District -- in front of you?

A I have the one you provided earlier today.

Q All right. And if you could just briefly
describe, and refer to this contract as necessary, how
your district allocates water to each of the contracting
parties each year?

A Our annual allocation is based on two things.

Basically, the District reads meters every
month, even now for our municipal customers. We did not
do that in the past, but we now dc read all the meters
for all of our contractors to basically verify that
water was utilized.

But Millview is no different than the vast

majority of our other customers in that they have a
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contractual relationship with the District, and then
they also have their own water rights that they can
exercise as well,

So at the end of the year, we basically will
ask the contractor to let us know how much of their
gross pumping they would like applied to their district
contract.

So in essence, we get that number from our
contractors.

Q And does the amount of water that Millview
reports as being received from the flood control
district in one year affect the amount that's available
for Millview from the District in following years?

A It certainly can. Our district's contract has,
for lack of a better term, a use-it-or-lose-it clause,
and if Millview basically didn't exercise the full
extent of their contract for multiple years, which is
basically the condition at the moment, our district
would have the ability to reduce the amount of their
contract. But we've not chosen to do so.

Q Okay. Maybe you can briefly refer to paragraph
nine on pages 7 through 8 of Exhibit SCWA-11. I think
there's been some confusion regarding the termination
date.

Could you just explain what Millview's rights
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are to continue tc receive water from the district in
years -- in 2010 and subsequent years?

A Sure. And this particular aspect of all of our
contracts is identical. They all expire on the same
day. That was basically done as these contracts,
including Millview's, was the first round of contractual
relationships the District had ever issued.

And they put a termination date in there so if
there was something that needed to be corrected
basically districtwide we could do that through the
reissuance process.

But essentially, it says in there that if no
one does anything, they renew automatically.

Q So is the best way for Millview to protect its
contract right to 970 acre feet to report the diversion

of that amount of water to the District each year?

A In a use-it-or-lose-it situation, that is sound
advice.
Q And how does your district determine how much

to bill or -- how much water to bill Millview for each

year?
A Based on their reporting to us as to the amount
they used.
MR, LILLY: Thank you. I have nco further
questions.
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CO-HEARING OFFICER BAGGETT: Prosacution?

MR. ROSE: No.

CO-HEARING OFFICER BAGGETT: Millview.

CROSS-EXAMINATION BY MR. NEARY
FOR MILLVIEW COUNTY WATER DISTRICT
BY MR. NEARY:

Q Mr. White, how long have you been with the
Russian River district?

A I started in July of 2008.

Q And the practice concerning the solicitation of
the respective rights used by contractors, do you have
any personal knowledge of how that was done prior to
July of 20087

A Well, I do, only because I had to ask when I
took the job over. 8o like anything else, you ask your
predecessor how this is done.

Interestingly, that was actually a duty that
was not done by the general manager and has been
abdicated to our meter reader, so I continue with that
practice.

So basically, the solicitation of reported
amounts has always been done by our meter reader, Pat
Ford,

Q What about the solicitation of assignment to

various rights?
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A Exactly. The same person does that.

So basically what will happen at the end of any
year when we reconcile or meter readings, our meter
rgader, Pat Ford, will contact each and every one of our
contractors and say, you know, for example you had a
gross pumping of 4,000 acre feet. How much of that
would you like to apply to your contract?

Q And just one last question. Has Millview
requested in writing clarification of the automatic --
or of the termination on December 31st, 2010?

A To my knowledge, the only thing they've asked
for to date in writing was an expansion of their current
agreement to a level higher than what they have now.

They currently have 970 acre feet, and they
have requested more.

I have spoken personally to a number of their
board members to let them know that we do have the water
available; but to honor their request, I would have to
have a certified CEQA document to execute that
agreement, and I don't have one.

Q Have you responded in writing to the written
request by the general manager of Millview?

A You know, I haven't. And I'll tell you why.

The reason I didn't do that was simply an act

of charity to Millview. Because if I was forced to do a
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formal review of their use and their request for an
expansion of their use, because they have not been
exercising their contract to the fullest extent I would
have actually had to reduce their amount.

Q And what directors of Millview have you spoken
to?

A Mostly Will Carson. But I did come to a full
board meeting about six months ago, letting them know
that I was trying to secure additional supply for
Millview.

MR. NEARY: That's all I have.
CO-HEARING OFFICER BAGGETT: Mr. Carter?
MR. JARED CARTER: Thank you, Mr. Chairman.
CROSS-EXAMINATION BY JARED CARTER
FOR THOMAS HILL and STEVE GOMES
BY MR. JARED CARTER:

Q Mr. White, my name is Jared Carter. I
represent Messrs. Hill and Gomes.

My questions have to do with your right to
Project water. Your district has a r;ght to 8,000 acre
feet of project water; isn't that true?

A We currently have a right to 8,000 acre feet
and a pending application for an additional 6,000.

Q And that application has not been provided; is

that correct?
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A No, we just went through the protest process.

Q So your -- this is a permit that was initially
issued when to get your 8,000 acre feet?

A We originally became through the process known
as partial reassignment on February 14, 1858.

Q And then D 1030 formalized that right issued in
1961; isn't that correct?

A I would decline to say yes or no on that. I'm
unsure.

Q Okay. Now, we heard Mr. Lilly state that in
order to appropriate water and complete an
appropriation, you file an application, you get a
permit, you create a point of diversion, and you put the
water to beneficial use.

Does the Millview district have any -- I mean
does the Russian River district have any point of
diversion?

MR. LILLY: I have to object. That totally
mischaracterizes my statement. Not totally, but that
statement -- that -- Mr. Carter's question
mischaracterizes my opening statement.

CO-HEARING OFFICER BAGGETT: And also add, the
cross is restricted to his testimony which wasn't on the
general operations of the flood control district. It

was very narrow on the relationship of gauging water use
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and meter readings between the two districts, so.

MR. JARED CARTER: I understand.

What I was trying to get at, Mr. Chairman, is
motivation of the Russian River district to trying to
sell as much of its water to Millview.

CO-HEARING OFFICER BAGGETT: Okay.

MR. JARED CARTER: And I thought that's what he
came to testify about is why they were counting and how
they were counting how Millview had rights to water.

And I was trying to examine into the motivation for

that.

If it's inappropriate it's --

CO~-HEARING OFFICER BAGGETT: Yeah, I didn't
think he was -- the testimony was just more mechanical.

It wasn't what they were trying to accomplish.
MR. JARED CARTER: I have no other gquestions.
CO-HEARING OFFICER BAGGETT: Thank you.
Staff? No other rebuttal questions. Your
exhibit's already in the record. So no issues there.
Okay. With that, that concludes the testimony.
MR. NEARY: Mr. Chairman, I'd like to call
Mr. Bradley as rebuttal witness to Mr. White. Just for
a few questions,
CO-HEARING OFFICER BAGGETT: If they are very

short. I mean, you had your chance, but I'll allow you.
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THIS WATER SUPPLY AGREEMENT (Agreement), entered into as of the latest
of the dates shown opposite the signatures of the Parties to this Agreement, is made
by and between M/LLVIEV sert Name W ER VST, (hereinafter "Customer’) and
MENDOCINO COUNTY RUSSIAN RIVER FLOOD CONTROL AND WATER
CONSERVATION IMPROVEMENT DISTRICT organized and operating pursuant to
Water Agency Acts Chapler 54 (the “District”). Customer and District are somefimes
referred to herein individually as a "Party” and collectively as the “Parties.” The Parties
hereby mutually agree 10 and confimm the following:

RECITALS

A. District is an improvement district organized and operating pursuant to the
provisions of Chapter 54 of the Water Agency Acts entitied the Mendocino County
Water Agency Act. Pursuarnit to Sections 101 and 102 of that Act, the District has all
the rigtits, duties, powers, liabilities, purposes, privileges, and immunities conferred and
specified by the Act on the Mendocino County Water Agency. Chapter 54 Section 3(s)
of the Act provides that Dislrict, as an improvement district within the Mendocino
County Water Agency, has the power “i g g, trans fe, ai
sell or otherwise furnish surface waters and gmundwaters for beneﬁdal uses within or
without the Agency”,
B. The District has been granted the right to divert East Fork Russian River water,
redivort water released from storage in Lake Mendocino, and withdraw water from
storage in Lake Mendocino in a total amount not to exceed 8,000 acre feet per year
' pursuant 1o Decision D-1030 and Permit No, 12947B issued by the Califomia State
Water Resources Control Board (hereinafter “Project Water”).
C.  Historically, the District, since securing its water rights pursuant to the provisions
of SWRCB Decision 1030 and Permit No. 12047B, has provided to individual
customers an amount of water annually that each of those customers has put to
bunﬁdaiuses.ForwerWym.ﬁnsemmnlauomﬁmsofﬂkaﬁbuwﬁer
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supply have been beneficially used by the District's customers and reported to the
appropriate govemmental and regulatory agencies. Those beneficial uses include
permanent orchards, vines, vineyards, and existing and long-established agricultural,
residential, commercial, and industial uses that have greatly benefited and will
continue to benefit and sustain the economy, the environment and environmental
resources, the livelihoods, the health and safety, the jobs, and the communel and moral
Integrity of the residents of Mendocino County.

D. Within the past several years and due, in part, to diminishing or threatened
alternate water allocations and supplies from other sources of Russian River water, the
District has received and is experiencing increased and new requests and demands for
the use of its water 10 a greater extent than its current water supplies can satisfy. The
District desires to conserve its water supply and to provide for and satisfy the historic
needs of the existing and continuing beneficial uses of its water by its long-term
customers referenced above before it develops or alloéétes existing or new water
supplies for new or expanded areas or uses. Consequently, the District has adopted
Ordinance No. 00-1.

E. The District has adopted Ordinance No. 00-1 and Resolution No. 04-03 which
provide a method by which Customers who wish to purchése a specific amount of the
District's Project Water may file an application with the District to purchase such water
and, upon approval of the application by District, enter' ihto a Water Supply Agreement
which provides that the Customer will install at its own expense a water meter or meters
to measure the quantity of Project Water to be sold by the District to each such
Customer.

F.  The purposes of sald Ordinance and said Resolution are to provide a method by
which the District can properly promote conservation and conserve its water resources,
can accurately measure the amount of its Project Water used by each of its Customers,
and can sell such water to its Customers, for their sole properties or services areas, in
order to acquire funds sufficient to pay for the District’s operational and administrative
costs and to finance acquisition of additional water supply to meet current and
increased demand for water necessitated by growth within the District's jurisdictional
boundaries and designated places of use. In order to implement these purposes, the
District finds that it is in the public’s interest to accept written applications from its
Customers, who wish to utilize a specific amount of Project Water, to enter into Water
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Supply Agreements in the form of this Agreement by which the District will agree to
supply a specific amount of Project Water to each Customer submitting an application
(for the Customer’s consumptive use) for a period to be reflected in this Agreement and
made a part in consideration for each such Customer agreeing to install at its own
expense a water meter at each of Customer’s Service Connections for the purpose of
measuring the specific amount of Project Water utilized by each such Customer and
payment of the “per acre foot purchase price to be charged™ for water pursuant to
Section 2 hereof. The amount of water agreed to be provided is not guaranteed and
the availability of sald water is based on the type of water year as designated in State
Water Resources Control Board Decision D-1610 and explained in Section © below.
The purpose of this Water Supply Agreement is (1) to enable the District both to
accurately measure the demand for and usage of its Project Water by its customers
during the terms of this agreement and to charge its customers for said Project Water
and (2) to allow the District's Customers to utilize and consume a specific quantity of
Project Water for uses specified in the District's water rights permits upon payment to
the District of the required water charges.

G. Customer Is a public water agency and/or individual which seeks to acquire a
water supply for all of its historic and long-temm uses, _Inc'luding its domestic uses and
consumption and its agricultural uses, from the Disfrict's Project Water, and which
hereby acknowiedges, confirms and agrees to com';ily with and uphold both the
aforementioned Ordinance and Resolution.

H. District expects to have a quantity of Project Water available for delivery to
Customer during the term of this Agreement.

L To accomplish the foregoing objactives of the parties, District is willing to supply,
and Customer is willing to pay for, receive and consume a specific quantity of Project
Water that it has historically used under the terms and conditions set forth in this
Agreement.

J. The purpose of this Agreement Is to set forth the terms and conditions under
which Customer will take delivery from District of a specified quantity of Project Water
for Customer's consumptive use pursuant to the beneficial uses allowed under the
District's permit and California law as in effect on the effective date of this Agreement.
The Project Water delivered by District to Customer pursuant to the terms of this
Agreement shall be acquired by District pursuant to those water rights by which District

. Waler Purchase Agresment
.. Pl = 919704 3
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is entitied to 8,000 acre feet per year of water stored in Lake Mendocino pursuant to
Permit No. 129478, and this Agreement shall have no effect on District's water rights
described in said Permit No. 12947B. The Parties hereto do not intend, and under this
Agreement do not in any manner or way transfer, assign, encumber, or grant to
Customer any ownership interest or control over any of Distric’'s water rights. As part of
the consideration for District in this Agreement, Customer promises and agrees to use
District’'s water only pursuant to and in compliance with each and all of the
requirements and provisions of Permit No. 129478, Califomia Law, and D-1030.

K. The Parties acknowledge that this Agreement will not become effective unless
and until District has obtained any and all necessary authorizations, consents, and
permits from certain govemmental and public agencies necessary, If any, to deliver
Project Water to Customer.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, and for other good and valuable consideration, the receipt and adequacy
of which are hereby acknowledged, the Parties hereto agree as follows:

SECTION 1 - DELIVERY OF PROJECT WATER

1. Subject to the terms and conditions hereof and to é%ﬁsfaction and occurrence of
all of the conditions precedent to the effectiveness of'thls Agreement set forth herein,
District will cause to be delivered to Customer up to a maximum of 2 ZZ acre-feet of
Project Water at the Customer’s Service Connection during the term of this Agreement.
Customer agrees fo properly install and maintain at its own expense appropriately sized
water meter(s) at its Service Connections to accurately measure its usage of Project
Water as a condition precedent to accepting delivery from District of that quantity of
Project Water specified herein and further, agrees to pay for, purchase, use, and
consume the water that customer diverts during the District's water vear in which it was
diverted pursuant to the provision herein.

2, The Parties hereto agree that at the termination of this Agreement neither the
terms of this Agreement nor the conduct of the Parties and performance of this
Agreement confers upon Customer any legal or equitable right or claim to the Project
Water delivered. '

3. Project Water subject to this Agreement shall be delivered to Customer at its
Service Connection located on the Russian River for use upon or within Customer’s
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real property, or within Customer’s service area if Customer is a regulated public or
private agency, corporation, or municipal entity, created pursuant to the Califomia
Constitution, statute, or regulations of the California Public Utilities Commission and
which is legally authorized to sell and deliver water to its customers.

4, Customer acknowledges and agrees that this Agreement is a contract for the
delivery of Project Water from the District during the Tem. The quanfity of Project
Water delivered pursuant to this Agreement shall be measured by meter(s) fo be
installed at the location(s) where Customer proposes to divert Project Water from the
District's public water system in the Russian River, as the case may be (the "Service
Connection”). Prior to the effective date of this Agreement, Customer agrees to fumish
and install meters of appropriate size at the Service Connection at Customer’s sole cost
and expense. The meters shall remain the property of Customer. District, as part of
this Agreement, is granted and reserves the right to read, inspect, test, and to require
Customer to service said meters, if necessary, at any timé". Customer shall have and
accepts the obligation to maintain the meter in good working order for the benefit of the
District at all times, Faflure to install the aforementioned meters by the date specified
shall cause this contract to be void and terminated.

5. If deliveries of Project Water under tha provisions of this Agreement are
prevented, delayed, or made impracticable due to extended drought, fiood, fire,
earthquake, or other natural disaster, federal or state regulatory limitations, strike,
unavailability of necessary materials, electrical power or fuel, civil rioting, war or military
conflict, inability of District to obtain any approval for conveyance of Project Water from
any government agency, inciuding without limitation the State Water Resources Control
Board ("SWRCB"), or if the cost of complying with any environmental requirements
renders this transaction economically or physically impractical (collectively a Force
Majeure Event), District shall not be required to deliver and Customer shall not be
required to accept that portion of the Project Water the delivery of .which has been
prevented, delayed or made impracticable, for the period of prevention, delay or
impracticability. Project Water not delivered as a result of such prevention, delay or
impracticabiiity may be delivered to Customer on a make-up basis on a schedule to be

reasonable and agreed upon by the Parties, if such deliveries can legally be made up
by the end of the Term of this Agreement.

»*
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6. Customer shall have the physical control of the taking of water from the Russian
River at the point of its Service Connection. Customer shall bear all expenses of such
taking, including but not limited to the fumishing and maintenance of intake facilities on
the Russian River and shall obey the rules and regulations of the Corp of Engineers
and any other public authority with jurisdiction over the installation and maintenance of
such faciliies. Customer shall provide to District meter readings refiecting the total
amount of water used by Customer from the Russian River. Said meter readings shall

be provided on the first of each month and at such other intervals as may be requested
by District or its authorized representatives.

SECTION 2 - PER ACRE FOOT PURCHASED PRICE TO BE CHARGED
7. Customer shall pay the “per acre foot purchase price to be charged” to the
District in the amount of $_23.00 _ per acre foot for each acre foot of Project Water
which District contracts to deliver and that Customer diverts as specified in Paragraph 1
of this Agreement, whether such Project Water is actually used by Customer or not.
Customer and District mutually hereby accept and agree that the annual “per acre foot
purchase price to be charged” shall be calculated and adopted by resolution annually
by the District, as foliows: The “cost of administration” of the District in entering into,
administering, and managing its water and Water Supply Agreements with Customers
for each water year shall be divided by its 8,000 acré foot entittement, or such other
sum as is reserved to the District pursuant to State Water Resources Control Board
Decision D-1030, or amendments thereto, to determine the District's costs of
administration for each acre foot. The “cost of administration” of the District in
administering and entering into the subject “Water Supply Agreements” shall include
the following: (a) all of the District's costs of preparing and reviewing, the costs of
processing, and all administration costs of evaluating Customer’s Application to enter
into the Water Supply Agreement; (b) all of the District's costs of administering and
_ monttoring the installation of water meters by Customers as required by the terms of
this Agreement; (c) all of the District's annual administrative costs, including but not
fimited to all monitoring and legal costs, and all of the District's annual environmental
review and/or mitigation costs, including engineering and consultants costs and those
costs involved In analyzing and responding to Customer Applications, and all costs
encompassed in the managing, operating, monkoring, developing, expanding,

Walw Purchase Agresment
Final = SHT04 6
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preserving and defending, and administering of the Distiict's water system(s) and
faciliies, water supplies, and the Delivery of Project Water to Customer pursuant to the
terms of this Agreement; (d) all costs of water meter inspection, water meter reading,
water meter testing, and all costs of all administrative, operational, and regulatory
reporﬁng, and compliance requirements, entittements, obligations, or duties. The total
*per acre foot purchase price to be charged® payable by Customer pursuant to the
terms of this Agreement is the charge per acre foot times the number of acre feet of
Project Water diverted by Customer as set forth in Section 1 hereof.

8. The “per acre foot purchase price to be charged” is due and payabie monthly by
Customer to District after this Water Supply Agreement is accepted by the District and
both parlies execute this Agreement. Customer's obligation to pay the “per acre foot
purchase price to be charged”, which will be due pursuant to this Agreement and upon
diversion of water by Customer, shall be an absolute unconditional obligation of
Customer, not subject to deduction, setoff, prior notiée. demand, or inability of
Customer to use, store or resell Project Water after delivery and diversion by Customer.
Customer shall have no obligation to accept delivery of any Project Water in excess of
the maximum amount diverted by Customer as specified in Section 1 hereof. Pursuant
to the provisions of Paragraph 1, Section 1 herein, the maximum amount of water that
may be delivered to Customer shall be _ZZQ____.acre-feet anhually. Because the
demands for District water resources generally exceed the District's supplies and after
the first full calendar year of this Agreement, and every year thereafter, the District shall
review the tofal annual use of the District's water by Customer. If the annuat use of
District's water by Customer, based upon monthly meter readings and monthly billings,
is less that the amount of water reserved for Customer, as referred to in Paragraph 1,
Section 1 of this Agreement, the District shall reduce Customer's reserved water
allotment to reflect actual use in the prior years. The unused water will then be made
available to other water users at the sole discretion and detemination of the District for
the maximum beneficial use of the District's water resources.

SECTION 3 - TERM
9. The Term of this Agreement and for the delivery of Project Water pursuant to
this Agresment shall commence on _/#/4) , 2004, the Effective Date, and

shall continue through December 31, 2010, the Termination Date, subject to the

 Water Purchase Agreement
- Final-8N704 - 7
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renewal provisions provided for herein. Either party to this Agreement may provide to
the other party Notice 1o Terminate this Agreement subject to the foliowing terms:

a. Upon the 31" of December of each calendar year after the
Effective Date of this Agreement, It neither party to this Agreement has
submitted to the other party a Notice to Terminate this Agreement in the
prior 12 months, this Agreement and all of its terms shall be
automatically be extended for an additional 12 months (1 year) beyond
the Termination Date in effect on the aforementioned 31 of December.
b. Any Notice to Terminate this Agreement, except for breach of its
terms, shall be personelly delivered by the party which seeks to
terminate this Agreement to the other party not later than 5 P.m. (PST)
on the 30™ of December, five (5) years prior to the Termination Date in
effect on the aforementioned 30" of Decemt;'er.

10.  As used in this Agreement, the term "Effective Date” shall mean the date on
which all of the conditions pracedent set forth in Section 5 below have been satisfied or
have occurred. At such time as all of said conditions precedent have been satisfied or

have occurred, the Parties shall execute a supplemepi to this Agreement specifying a
revised Effective Date. ‘

SECTION 4 - FIRST OPTION TO PURCHASE PROJECT WATER
11 In consideration for entering into this Water Supply Agreement with the
District, Customner shall have an option to purchase additional Froject Water, if such
water is available. This option shall not become effective (effective date) until after the
District has completed new rate studies, water demand studies, and has completed
accepting and processing applications from other Customers to purchase Project Water
from the District At such time as the District compietes the application and approval
process for other Customers to purchase Project Water from the District, Customer
shall have the right to have its additional Application for Purchase and Delivery of
Project Water considered upon providing written notice of such desire to the District.
District solely shall have the right to detemmine the effective date of the opfion and shall
nofify Customer as to the date of completion of the aforementioned process. Said
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option shall entitie the Customer to have its additional Application for Purchase and
Delivery of Project Water considered by the District prior to the consideration by District
of any other Applications for Water Purchase submitted by parties who have not

entered into a Water Supply Agreement by the completion of the aforementioned
process and the effective date,

SECTION § - CONDITIONS PRECEDENT TO DISTRICT'S OBLIGATIONS

12.  The obligations of District to deliver Project Water and the resulting obligations
of Customer to accept and consume deliveries of Project Water are conditioned upon
the satisfaction or occurrence of the following conditions precedent: (a) The installation
of appropriately sized water meters by Customer at Customer's expense at Customer's
Service Connection; (b} The approval and consent of the SWRCB, if appficable, for the
water to be delivered and sold to Customer hereunder; (c) fﬁll and complete
compliance by Customer, if necessary, with the mqn.ii?ements of the Cdglifomia
Environmental Quality Act ("CEQA”), including the completion of an initial study, and if it
is determined that the project is not exempt from CEQA, either (a) there shall have
been adopted a negative declaration or a mitigated negative declaration, or (b) a final
environmental impact report, all costs of CEQA con';ﬁliance shall be bome by
Customer, shall have been completed and approved, and the time shall have expired
within which a judicial procseding may be instituted challenging the velidity or
completeness of any such determination of exemption, or adoption of a negative
declaration or of a mitigated negative declaration, or approval of a final environmental
impact report. The Parties acknowledge and agree that they are proceeding with this
Agreement on the basis that the transaction contemplated hereby is exempt from the
requirements of CEQA due to Customer’s historic use,

13. The Pariles may agres to extend the date by which any of these conditions
precedent may be satisfied or waived.
14.  If the conditions precedent specified herein are not timely satisfied or waived,

then this Agreement will be void and all rights granted by this Agreement will be
terminated and forfeited.
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SECTION 6 - PERMITS AND AUTHORIZATIONS
15, Customer agrees to support District in obtaining any Permits, Authorization,
Environmental Approvals, or Approvals necessary to make this Agreement effective;
and to fully cooperate with District in implementing all of the terms of this Agreement
&nd achieving lts objectives.
18.  This Agreement may be terminated and abandoned at any time by written notice
from either party if the SWRCB or any other govemmental entity with jurisdiction over
the subject matter of this Agreement rejects or fails to approve the transactions
contemplated by this Agreement, or reduces or modifies District's water rights supply,
or conditions its approval to such transaction on factors beyond the Parties’ individual
or collective practical and/or economic abllity to accommodate; or the transactions
contemplated by this Agreement are enjoined or otherwise prohibited by a court of
competent jurisdiction; or the Parﬁes mutually agree the completion of the transactions
contemplated by this Agreement are not feasible. Ugon such termination and
abandonment, this Agreement shall become null and void and each party shall be
responsible for its own expenditures and out-of-pocket costs incurred in connection with
this Agreement subject to the provisions of this Agreement with respect to
Indemnification set forth below. f
17.  The delivery of Project Watsr pursuant to this Agreement shall not confer any
appropriative, public trust, or any other right to water 'of any nature on any person or
entity. Nothing in this Agreement shall act as a forfelture, diminution or impairment of
any rights or discretion that District may enjoy to the full use of the water to which it is
entiled pursuant to State Water Resources Control Board Decision D-1030 and Permit
No. 12947B, or from future sources, or shall in any way prejudice any of District's
rights, titie or interest thereto. The Parties hereto agree that Project Water deliveries
under this Agreement and this Agreement itself is evidence of the beneficial use of the
Project Water agreed to be delivered and consumed hereunder. The only rights
granted to Customer as a result of this Agreement are those for use of the Project
Woater delivered pursuant to this Agreement as expressly set forth in this Agreement.

SECTION 7 - REPRESENTATIONS AND WARRANTIES OF DISTRICT

District makes the following representations, warranties and covenants to Customer, as
of the date this Agreement is fully executed:

Water Purchase Agroement
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18.  District is an improvement district formed within the Mendocino County Water
Agency organized and operating pursuant to the provisions of Chapter 54 of the Water
Agency Acts;

19.  Distiict has the right, power and authority to enter into this Agreement and to
perform its obligations herein, and the persons executing this Agreement on behalf of
District have the right, power and authority to do so;

20, This Agreement constitutes a legal, valid and binding obligation of District
enforceable against District in accordance with its terms;

21. The execution and performance of this Agreement by District does not breach
or constitute a default by District under any law, regulation, ruling, court order,
agreement, indenture, or undertaking or other instrument to which District is a party or
by which District or any of its property may be bound or affected.

SECTION 8 - REPRESENTATIONS AND WARRANTIES OF CUSTOMER
Cﬁstomer makes the following representation, warranties and covenants to District, as
of the date this Agreement is fully executed:

22.  Customer, by signing this Agreement, is not waiving, releasing, altering, or
transferring any other water right or facilities held by_Cugtomer, or right to use water,
vested or otherwise, that Customer may have or acqgire, or which may be granted to
Customer by the State Water Resources Control Board. Customer does acknowledge
and agree that the District may seek to secure permits for, acquire, develop, construct,
and operate additional water facilities and systems in the future that will benefit
Customer and Customer's businesses and properties. This Agreement shall not
diminish, impair, supercede or otherwise affect any of the Customer’s water rights, and
Customer’s signature on this Agreement does not constitute a walver, release,
alteration or transfer of any such rights, vested or otherwise, which Customer may
have, acquire, or which may be granted to Customer by the State Water Resources
Control Board.

23. Customer acknowiedges that, as a condition and partial consideration of thit
Agreement, Customer shall not deliver, use, allow to be used, store, or resell District’s
water granted to or used by Customer to any areas, lands or users outside of the
District's boundaries and/or the designated place of use for the District’s water rights a:
determined by the Califomia State Water Resources Control Board. Further, Custome



acknowledges that it shall not sell water from its contract allocation to any entity for use
outside the District's designated place of use and/or the District's boundaries, and also
acknowledges and agrees that the “per acre foot purchase price fo be charged”
includes water charges, capacity charges, water connection fees, and services
charges. _

24. Customer is a public water agency duly organized, valld and existing, and in good
standing under the laws of the State of California, and is qualified to do and is doing
business in the State of Califomnia and/or Customer is actively involved in agriculture
andfor Is a private property owner of agricultural lands located within the District's
boundaries and place of use for its water supplies and resources;

25, Customer has the right, power, intent, and authority under this Agreement fo
.perform all of its obligations hereunder, and the persons executing this Agreement on
behalf of Customer have the right, power, intent, and auméﬁty to do so;

26. This Agreement, and all of its provisions, terms, and obligations herein,
constitutes a legal, valid and binding obligation of Customer, enforceable against
Customer in accordance with its temms;

27.  The execution, delivery and performance of this Agreement by Customer will not
breach or constitute a default under or grounds for the acceleration of maturity of any
agreement, indenture, or undertaking or other instrun;'e'nt to which Customer is a party
or by which Customer of any of its property may be bound or affected.

SECTION 9 - REDUCTIONS IN SUPPLY OF WATER AS A RESULT
OF SHORTAGE CONDITIONS
28. In the event that a drought, reduction of supply, or shortage condition is
declared by the District with respect to its water rights or supply in Lake Mendocino and
the east fork of the Russian River, and evidence of such drought, reduction of supply,
or shortage condition s of sufficient magnitude, in the District’s sole opinion or findings,
to require a reduction In diversions by District pursuant to its Permit, then District shall
be entitled to reduce the amount of Project Water it is required to deliver to Customer
pursuant to the terms of this Agreement in the manner set forth below without any form
or manner of lability. District and Customer will share prorata in the reduction in
District’s allowed diversions from the Russian River and/or Lake Mendocino, as the

12

SWRCB - 1876



case may be, District's delivery to Customer will be reduced by Customer's prorata
share of the reduction in allowed diversions, calculated as; District's delivery obligation
to Customer in a normal flow year divided by Distri¢t’s right to 8,000 acre feet per year
multiplied by the amount of reduction in Project Water available to District under its
Permit.

29. In the event of such shortage, District shall deliver a writlen “Notice of
Impending Shortage® to Customer. Within thirty (30) days of delivery of such a Notice
of Impending Shortage, the Parties shall conduct a meet and confer session for the
purpose of negotiating a mutually acceptable “Supplemental Agreement® for the
deiivery by District of Project Water to Customer. This Supplemental Agreement shall
contain the terms and provisions under which District will deliver Project Water to
Customer for the period during which the shortage condition prevails.

30. Other events which will trigger a prorata reduction in any amount of Project
Water that the District is required to deliver to Customer pu‘?suant to this Agreement are
as follows: (a) An adverse regulatory, iegal or environmental determination to District, if
not pursued or supported by the Customer, restricting District from diverting and using
the entire 8,000 acre feet per year pursuant to its Permit pased on public trust issues,
environmental or endangered species protection issues or on theories of equitable
apportionment, forfeiture, abandonment or other theory related to District's use; (b) the
consent of District to restriction on its right to divert an& use the entire 8,000 acre feet
per year pursuant to its Pemit; (c) the consent of District to, or an adverse
determination against District, if not pursued or supported by Customer, finding that
District is no longer reasonably and beneficially using all of its water; or (d) the risk of
an unexpected event disrupting District's abifity to transfer the water to be delivered to
Customer, or an unexpected event disrupting Customer’s abllity to receive the water
delivered by District, such as a flood, earthquake, fire, act of war or fike emergency.

SECTION 10 - CONSERVATION PLAN
31 Customer, and each and any third parties to whom Customer may sell, give, or
shall allow to be transferred District's water acquired pursuant to the provisions of this
Agreement, shall comply with the requitements of a comprehensive water conservation
program and enforcement plan adopted by Customer and approved by District as
partial consideration for this Agresment. Customer shall, within 90 days of the
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execution of this agreement, prepare, adopt, and present to the Executive Director of
the District, a complete water conservation program and enforcement plan. Such
programs and plans shall mandate and utiize Califomia development, domestic,
agricultural, and imgation water conservation guidelines, including Califomia Urban
Water Association (CUWA) water conservation standards and agricultural imigation
conservation techniques as recognized by the Califomia Department of Food and
Agriculture as appropriate. Within 120 days of the execution of this agreement, the
Executive Director shall approve the submitted plan, propose changes to the plan to
Customer, or, in the case of the fallure of Customer to submit the required plan, notify
Customer of tha termination of this Agreement due to the failure of consideration and
breach of the terms of this Agreement. Upon approval by the Executive Director,
Customer shall fully implement and enforce, in favor of the District, the plan and its
provisions during the balance of the term of this Agreement. Failure of Customer to fully
implement and enforce the conservation plan and its provi'sions within its service area
and against third parties {to whom it may sell, give, or allow the transference of
District's water), for the benefit of District, shall constitute a breach of this agreement.

SECTION 11 - DEFAULT
32.  Each of the following constitutes an "Event of Default” by Customer under this
Agreement:
{a) Payment. If Customer fails to pay the “per acre foot purchase price to
be charged” when due and payabie pursuant to the provisions of Section 2, or
any other amount due and peyable pursuant to this Agreement by the due date,
said failure to pay shall constitute a default in this Agreement and any such
delinquent payment will bear interest at the rate of ten percent (10%) per annum
until paid in full.
(b) Promises. Customer fails to perform, comply with, or observe any term,
covenant, obligation, or undertaking in this Agreement that it is to perform or
observe, and such default confinues for ten (10) days after written notice of
default has been sent by District to Customer. This provision shall include, but
not be limited to, Customer’'s excessive use of water which exceeds that water
and water allocation that the Parlies have agreed to pursuant to the terms of
this Agreement. Any use of District's water by Customer which exceeds the
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amount of water herein referred to and which is the subject of this Agreement,
and which is not authorized in writing by the District, shall constitute a breach
and a defaulf of this Agreement,

{c) Wamranties and Representations. Any wamanty, representation, or
other statement made by or on behalf of Customer and contained in this
Agreement or any other document fumished in compliance with or in reference

to this Agreement is, on the date made or later proves to be false, misleading,
or untrue in any material respect.

SECTION 12 - REMEDIES
33, In the event of any such default by Customer, District shall have the following
rights and remedies, in addition to any rights and remedies now or hereafter provided
by law. All such remedies are cumulative and may be exercised’ concurrently or
separately:
(a) Upon default by Customer, District, at Distict's sole determination, may
temminate this Agreement and discontinue fumishing water to Customer
pursuant to the terms of this Agreement. )
(®)  In the event of default by Customer, D_istrfct shall have the option to
suspend defivery of water to Customer's Sewip'e' Connection until such time as
the default is remedied by Customer. '
(). Inthe event of defauit by Customer, District may, by mandamus or other
action or proceeding or suit at law or in equity, enforce its rights against
Customer, or by suit in equity enjoin any acts or things which are unlawful or
violate the rights of District.
34, A waiver of any default or breach of duty or contract by District shall not affect
any subsequent default or breach of duty or contract or impair any rights or remedies
on any such subsequent default or breach of duty or contract by Customer. No delay
or omission by District to exercise any right or remedy accruing upon any default or
breach of duty or contract shall impair any such right or remedy or shall be construed to
be a waiver of any such default or breach of duty or contract or an acquiescence
therein.
35. No remedy herein conferred upon or reserved to District is intended to be
exclusive of any other remedy, and each such remedy shall be cumulative and shall be
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‘in addition to every other remedy given hereunder or now or hereafter existing in law or

in equity or by statute or otherwise and may be exercised without regard to any other
remedy conferred by any other law.

SECTION 13 — INDEMNIFICATION

38. Customer shall fully defend, indemnify, and hold harmless the District, its
officers, directors, employees and agents, and each and every one of them, from and
against any and all actions, liabllity, damages, claims, suits, proceedings, judgments,
settlements, losses and expenses (inciuding reasonable legal fees and expenses of
attomeys chosen to represent District), including all expenses of every type and
description to which it or they may be subjected or put to arising out of or related to: (1)
Any breach or alleged breach of any express representation, warranty, covenant,
provision, promise or agreement of Customer contahed.‘ln this Agreement or in any
document, instrument or agreement executed and delivered by Customer in connection
herewith; (2) eny loss, injury, adverse Impact, or damage or alleged loss, injury,
adverse impact, or damage to any person, entity, parly, or property arising out of or
related in any way to this Agreement or to the Project Water delivered by District to
Customer pursuant to this Agreement after delivery thereof to Customer's Service
Connection, it being understood that District shall not be liable to Customer for any loss
or damage to person or properly caused by flood, eahhquake, theft, fire, act of God,
acts of a public enemy, riot, strike, insurrection, war, court order, requisition or order of
govemmental body or authority, or any other causes, or any consequential damages or
inconvenience which may arise from or relate to use of the Project Water after delivery
by District to Customer’s Service Connection. This indemnification is effective and shall
apply whether or not any such action is alleged to have been caused in part by District
as a party indemnified hereunder. This indemnification shall not include any claim
arising from the sole active negligence or willful misconduct of District or any of its
directors, officers, employees or agents,

37. District shall defend, indemnify and hold harmless Customer, its officers,
directors, employees and agents, and each and every one of them, from and agéinst
any and all actions, liability, damages, claims, suits, proceedings, judgments,
setflements, losses and expenses (including reasonable legal fees and expenses of
attomeys chosen to represent Customer including expenses of every type and
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description to which it may be subjected or put to arising out of or related to: (1) Any
willful breach or alleged breach of any express representation, warranty, covenant,
promise or agreement of District contained in this Agreement or in any document,
instrument or agreement executed and delivered by District in connection herewith.

38. Customer acknowledges and agrees that, as a condition and consideration of
this Agreement, Customer, its officers, directors, employees, agents, or consuliants,
and each and every one of them, shalil take no action of any kind, nor assist any other
individual, party, or entity in any action or in any way o limit, diminish, impair, interrupt,
or prohibit, either temporarily or permanentty, the District’s water rights, entitlements, or
ability to perform its obligations under this or any other Agreement that the District may
enter into to provide or deliver water to landowners within its boundaries, Further,
Customer shall maintain In favor of District, during the entire term of this Agreement, a
policy of general liability insurance in an amount of $1.Q00,000 naming District as an
additional insured for the purposes enumerated in Parag?é‘phs 35, 38, and 37 herein,
Evidence of said policy shall be provided to the Executive Director of District Failure to
comply with this provision shall constitute an immediate defauit of this Agreement,
notwithstanding the provisions of Section 10 hereto.

SECTION 14 - DEFENSE OF CLAIMS
39. No right to indemnification under the precedil'uj paragraph shall be available
unless the Party seeking indemnification (the "Indemnified Party”) shall have given to
the Party obligated to provide indemnification (the "Indemnttor”) a notice (a "Claim
Notice™ describing in reasonable detail the facts giving rise to any claim for
indemnification hereunder promplly after receipt of knowledge of the facts upon which
such claim is based. Any delay or failure to so notify the Indemnitor shall refieve the
Indemnitor of its obligations hereunder only to the extent, if at all, that it is prejudiced by
reason of such delay or failure. Upon receipt by the Indemnitor of a Claim Notice from
an Indemnified Party with respect to a claim of a third party, such Indemnitor shall
assume the defense thereof with counsel reasonably satisfactory to the Indemnified
Party, and the indemnified Party shall cooperate in the defense or prosecution thereof
and shall fumish such records, information, and testimony and attend all such
conferences, discovery proceedings, hearings, trals and appeals as may be
reasonably requested by the Indemnitor in connection therewith. If the Indemnitor

Water Purchase Agreement
Fial - D117/04 17

SWRCB - 1881



assumes such defense as provided above, the: (g) the Indemnitor shall have the right
in its sole discretion, to seitle any claim for which indemnification has been sought and
is available hereunder, provided the Indemnified Party is fully released from all known
and unknown claims of such third party and the Indemnified Party is not obligated to
perform any actions or pay any money on account of such seittement. If the Indemnitor
does not assume such defense as provided above: (2) The indemnified Party shall
have the right to employ its own counsel in any such case, and all of the fees and
expenses of such counsel shall be the responsibility of Indemnitor which hereby agrees
to promptly reimburse the Indemnified Party fully for such expenses; and (b) the
indemnified Party shall have the right, in its sole discretion, to settle any claim for which
indemnification has been sought and is available hereunder, at the expense of
Indemnitor, who hereby agrees to promptly reimburse the Indemnified Party all costs
and expenses incurred by the Indemnified Party with respect to such setiement.

SECTION 15 - GENERAL PROVISIONS

40, No Third Party Rights. This Agreement is made solely for the benefit of the
Parties and their respective permitted successors and assigns, if any. Except for such
a pemmitted successor and assign, no other person or entity shall have or acquire any
right by virtue of this Agreement. '

41. Assignment. Neither Party may assign any of its rights or delegate any of its
duties under this Agreement. Any assignment or delegation made in violation of this
Agreement is void and of no force or effect. This Agreement is and will be binding
upon and will inure to the benefit of the Parlies and, upon dissolution, the legal
successors and assigns of thelr assets and liabilities. In the event that Customer
proposes to sell its real property to which water from this Agreement is delivered,
notwithstanding any other provision herein, Customer shall nofify the District of the
proposed sale concurrert with the close of escrow. If District is timely nofified, and if no
violations of this Agreement exist at the time of said nofification, District shall agree to
the assignment of the subject water supply to the proposed new owner on the condition
thet the proposed new owner executes this water supply agreement prior to the close
of the escrow on the subject property. The execution of this Agreement by the new

) _th 704 18

SWRCB - 1882



owner shall be the consideration for the District's agreement to the assignment of this
Agreement by Customer.”

42, Goveming Law. This Agreement shall be govemed by, and construed and
interpreted in accordance with the laws of the State of Califomia.

43, Amendment. The terms of this Agreement may be modified only in writing by
mutual agreement on signature of Customer and District. Sald amendment shall be
attached to this Agreement. Any amendment made in viotation of this section shall be
null and void,

44, Extension of Term. The duration of the Term of this Agreement may be
extended only by mutual agreement of the Customer and District in writing signed by
authorized representatives of both Customer and District. Such a written extension
shall be attached to this Agreement,

45,  Entire Agreement. This Agreement, together with all contraét'documenbs and
ordinances of District expressly incorporated herein by reference, supersedes any and
all other agreements, either oral or in writing, between the Parties hereto with respect to
the delivery of Project Water to Customer by District and contains all the covenants and
agreements between the Parties with respect thereto. chh Party to this Agreement
acknowiedges that no representations or pmmises.havé been made by any party
hereto which are not embodied herein, and that no .other agreement or promise not
contained in this Agreement or in the other contract documents and ordinances of
District shall be valid or binding.

48, Severability. If any provision in this Agreement is held by a court of competent
jurisdiction or an arbitrator or arbitration panel to be invalid, void or unenforceable, the
remaining provision shall nevertheless continue in full force and effect without being
impalred or invalidated in any way notwithslanding such invalidity, illegality or
unenforceability.

47. Time is of the Essence. It is expressly hereby agreed that time is of the
essence of each and every provision of this Agreement, including all contract
documents and ordinances incormporated herein,

48. Attorneys Fees. Should either Parly to this Agreement reasonably retain
counsel for the pumose of enforcing any provision of this Agreement, including without
limitation the Institution of any action or proceeding to enforce any provision of this
Agreement, or to recover damages if otherwise avaiflable hereunder, or to obtain
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injunctive or other relief by reason of any alleged breach of any provision of this
Agreement, or for a declaration based on a demonstrated necessity of such Party’s
rights or obligations under this Agreement, or for any other judicial or equitable remedy,
then if the matter is resolved by judiclal or quaskjudicial determination (including
arbitration, if such arbitration is agreed to by the Parties), the prevailing Party shall be
entitied, in addition to such other relief as may be granted, to be. reimbursed by the
losing Party for all attomeys fees, expert fees and costs, and all litigation or arbitration
fees and costs reasonably incurred, including without limitation all attomeys feas and
costs for services rendered to the prevailing Party and all attorneys fees and costs
reasonably incumed in enforcing any judgment or order entered on appeal. The
prevailing Party shall be determined by the court {or arbitrator, if arbitration is agreed to
by the Parties) in the initial or any subsequent proceeding.

49. Notices. Any notice, approval, consent, waiver or other communication

required or permitted to be given or to be served upon either Party in connection with
this Agreement shall be in writing. Such notice shall be personally served, sent by
facsimile, telegram, or cable, or sent prepaid by registered or certified mail with retum
receipt requested, or sent by reputable ovemnight delivery service, such as Federal
Express, and shall be deemed given: (a) if personally sér’ved, when delivered to the
Party to whom such notice is addressed; (b) if given by facsimile, telegram, or cable,
when sent; (c) if given by prepaid or certified mail with rétum receipt requested, on the
date of execution of the retum receipt; or (d) if sent by reputable ovemnight delivery

' service, such as Federal Express, when received with confirmation of delivery. Such
notices shall be addressed to the Party to whom such notice is to be given at the
Party’s address set forth below or as such Party shall otherwise direct in writing to the
other Parly delivered or sent in accordance with this section,

I to District: Mendocino County Russian River Flood Control and

Water Conservation Improvement District
151 Laws Avenue, Sulte D

Ukiah, Califomia 95482

Phone: (707) 462-5278

Fax: (707) 462-5279

: Millview County Water District
Ifto Gustomer: 3081 North State Street
Ukiah, California 95482
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50. Execution and Counterparts. This Agreement may be executed in
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument.

IN WITNESS WHEREOF the Parties hereto have executed this Agréement as of the
last date below written.

Date:____/ 4([60/9"/ MENDOCINO COUNTY RUSSIAN RIVER
’ FLOOD CONTROL AND WATER
CONSERVATION IMPROVEMENT

DISTRICT

-~

By: o2z W
Tite ke Frevedtind’

Kéﬁneth Budrow

Title:
President
Millview County Water District

pate: __ /) —/- 04
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