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NOTICE OF PUBLIC HEARING

North Gualala Water Company

North Gualala River tributary to Gualala River then Pacific Ocean
in Mendocino County

The State Water Resources Control Board will hold a
Public Hearing to Determine Whether to Adopt a
Cease and Desist Order
and Impose an
Administrative Civil Liability Complaint
Against
North Gualala Water Company

The Public Hearing will commence
on
Wednesday, May 27, 2009
at 9:00 a.m.
in the
Coastal Hearing Room
Joe Serna, Jr./Cal-EPA Building
1001 | Street, Second Floor
Sacramento, CA

PURPOSE OF HEARING

The purpose of this hearing is for the State Water Resources Control Board (State Water Board
or Board) to receive evidence relevant to determining whether to adopt, with or without revision,
a draft Cease and Desist Order (CDO) and an Administrative Civil Liability (ACL) Complaint
(Complaint) issued on October 24, 2008 against North Gualala Water Company (NGWC).

BACKGROUND

When the State Water Board determines that any person is violating, or threatening to violate
certain water-right-related requirements, the Board may issue an order to that person to cease
and desist from that violation. (Water Code § 1831, subds. (a), (d).) The State Water Board
may issue such a cease and desist order only after notice and an opportunity for hearing.
Unless the State Water Board receives a timely written request for a hearing, the State Water
Board may adopt a CDO without a hearing.
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Water Code section 1052, subdivision (b), provides that the State Water Board may
administratively impose civil liability in an amount not to exceed $500 for each day of an
unauthorized diversion or use of water as defined in Water Code section 1052, subdivision (a).
Water Code section 1055, subdivision (a), authorizes the Executive Director of the State Water
Board to issue a complaint to any person on whom administrative civil liability may be imposed
under section 1052." If the recipients do not timely request a hearing, the Deputy Director for
Water Rights may issue an order imposing administrative civil liability. (State Water Board
Resolution 2007-0057.)

On October 24, 2008, the Assistant Deputy Director for Water Rights issued the ACL Complaint
and draft CDO against NGWC for the violation and threatened violation of the prohibition
against unauthorized diversion and use of water under water right Permit 14853

(Application 21883). The basis of the Complaint and draft CDO is NGWC's alleged
unauthorized diversion of water from the North Fork Gualala River tributary to the Gualala River
in Mendocino County between 2004 and 2007 in violation of the terms and conditions of

Permit 14853. The Complaint proposes imposition of liability in the amount of $11,600. The
draft CDO requires NGWC to comply with the terms and conditions of Permit 14853 with the
corrective actions and time schedules specified in the draft CDO. A copy of the Complaint and
the draft CDO are enclosed with this notice and can be found on the Division of Water Rights’
website at: http://www.waterrights.ca.gov/Hearings/ngwc.html.

By letters received November 10 and 12, 2008, NGWC requested a hearing on the Complaint
and draft CDO.

KEY ISSUES

1. Should the State Water Board adopt the draft CDO issued on October 24, 2008? If the draft
CDO should be adopted, should any maodifications be made to the measures in the draft
order, and what would be the basis for such modifications?

2. Should the State Water Board order liability in response to the October 24, 2008

Administrative Civil Liability Complaint issued against NGWC? If the State Water Board
orders liability, should the amount be increased or decreased, and if so, on what basis?

HEARING OFFICER AND HEARING TEAM

State Water Board Member Arthur G. Baggett, Jr., will preside as hearing officer over this
proceeding. Other members of the Board may be present during the hearing. State Water
Board staff hearing team members will include Marianna Aue, Staff Counsel; Ernest Mona,
Water Resource Control Engineer; and Paul Murphey, Engineering Geologist. The hearing
team is supervised by Charles Lindsay, Hearings Unit Chief; Les Grober, Hearings and Special
Projects Program Manager; and Victoria Whitney, Deputy Director for Water Rights. The
hearing team and their supervisors will assist the hearing officer and other members of the State
Water Board throughout this proceeding.

! By memorandum dated May 17, 1999, the Executive Director of the State Water Board delegated this authority to
the Chief of the Division (Deputy Director). This authority may be and has been redelegated to the Assistant Deputy
Director for Water Rights.


http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2007/rs2007_0057.pdf
http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2007/rs2007_0057.pdf
http://www.waterrights.ca.gov/Hearings/ngwc.html

SEPARATION OF FUNCTIONS

A staff prosecutorial team will be a party in this hearing. State Water Board prosecutorial team
members will include David Rose, Staff Counsel; Chuck Rich, Senior Water Resource Control
Engineer; and Laura Lavallee, Water Resource Control Engineer. The prosecution team is
supervised by John O’Hagan, Enforcement Section Manager; and James Kassel, Assistant
Deputy Director for Water Rights.

The prosecution team is separated from the hearing team, and is prohibited from having

ex parte communications with the hearing officer, other members of the State Water Board, and
members of the hearing team regarding substantive issues and controversial procedural issues
within the scope of this proceeding. This separation of functions also applies to the supervisors
of each team.

HEARING PARTICIPATION

IF YOU WANT TO TAKE PART IN THE EVIDENTIARY HEARING, you should carefully read
the enclosure entitled “Information Concerning Appearance at Water Right Hearings.” As stated
in that enclosure, everyone wishing to present evidence at the hearing must submit a Notice of
Intent to Appear, which must be received by the State Water Board no later than the deadline
listed below. If NGWC fails to submit a Notice of Intent to Appear by the deadline
specified in this notice, the State Water Board will deem their request for a hearing
regarding both the CDO and the ACL to be withdrawn, and both actions may be imposed
without further notice.

Within one week after the deadline for Notices of Intent to Appear, the State Water Board will
mail out a list of those who have indicated a desire to participate in the hearing and a copy of all
Notices of Intent to Appear that were timely received by the State Water Board. The listis
provided in order to facilitate exchange of written testimony, exhibits and witness qualifications
in advance of the hearing. Only parties and other participants who are authorized by the
hearing officer will be allowed to present evidence. Copies of withesses’ proposed testimony,
exhibits, lists of exhibits, qualifications, and statement of service must be received by the
State Water Board and served on each of the parties who have indicated their intent to appear,
no later than the deadline listed below.

12 Noon, Wednesday, March 25, 2009 Deadline for receipt of Notice of Intent to
Appear.
12 Noon, Wednesday, May 6, 2009 Deadline for receipt and service of

witnesses’ proposed testimony, exhibits,
lists of exhibits, qualifications, and
statement of service.

SUBMITTALS TO THE WATER BOARD

Notices of Intent to Appear, written testimony, and other exhibits submitted to the State Water
Board should be addressed as follows:



Division of Water Rights
State Water Resources Control Board
Attention: Ernest Mona
P.O. Box 2000
Sacramento, CA 95812-2000

Phone: (916) 341-5359
Fax: (916) 341-5400

Email: wrhearing@waterboards.ca.gov
With Subject of “NGWC ACL/CDO Hearing”

IE YOU HAVE ANY QUESTIONS

During the pendency of this proceeding, and commencing no later than the issuance of this
notice, there shall be no ex parte communications between State Water Board members or State
Water Board hearing team staff and any of the other participants, including members of the
prosecution team regarding substantive or controversial procedural matters within the scope of
the proceeding. (Gov. Code, 88 11430.10-11430.80.) Questions regarding non-controversial
procedural matters (Gov. Code, § 11430.20, subd. (b)) should be directed to Staff Counsel
Marianna Aue at (916) 327-4440, or by e-mail to maue @waterboards.ca.qov or Staff Engineer
Ernest Mona at (916) 341-5359, or by e-mail to emona@waterboards.ca.gov.

PARKING, ACCESSIBILITY AND SECURITY

The enclosed maps show the location and parking for the Joe Serna Jr./Cal-EPA Building in
Sacramento. The Joe Serna Jr./Cal-EPA Building is accessible to people with disabilities.
Individuals who require special accommodations at the Joe Serna Jr./Cal-EPA Building are
requested to contact Catherine Foreman, Office of Employee Assistance, at (916) 341-5881.

Due to enhanced security precautions at the Cal-EPA Headquarters Building, all visitors are
required to register with security staff prior to attending any meeting. To sign in and receive a
visitor's badge, visitors must go to the Visitor and Environmental Services Center, located just
inside and to the left of the building’s public entrance. Depending on their destination and the
building’s security level, visitors may be asked to show valid picture identification. Valid picture
identification can take the form of a current driver’s license, military identification card, or state
or federal identification card. Depending on the size and number of meetings scheduled on any
given day, the security check-in could take up to fifteen minutes. Please allow adequate time to
sign in before being directed to the hearing.

—
February 23, 2009 4(6{,}’1% - @fbﬂm

Date Jeanine Townsend
Clerk to the Board

Enclosures
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STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
In the Matter of Unauthorized Diversion by the

NORTH GUALALA WATER COMPANY

Enforcement Action 70

SOURCE: North Fork Gualala River tributary to Gualala River thence Pacific Ocean
COUNTY: Mendocino County

YOU ARE HEREBY GIVEN NOTICE THAT:

1.

MNorth Gualala Water Company (NGWC) is alleged to have violated VWater Code section 1052,
subdivision (&), which states:

“The diversion or use of water subject to [division 2 of the Water Code (commencing
with section 1000)] other than as authorized in [division 2] is a trespass.”

Water Code section 1052, subdivision (b), provides that the State Water Resources Control Board
(State Water Board) may administratively impose civil liability in an amount not to exceed $500 for
each day that a trespass occurs.

Water Code section 1055, subdivision (a), provides that the Executive Director of the State Water
Board may issue a complaint to any person or entity on whom administrative civil liability (ACL) may
be imposed. On May 17, 1999, the Executive Director delegated to the Deputy Director for Water
Rights’ the authority to issue a complaint to impose an ACL under Water Code section 1055,
subdivision (a). This authority may be and has been redelegated to the Assistant Deputy Director
for Water Rights.

ALLEGATIONS
The following facts provide the basis for the alleged trespass:

a) On August 26, 1964, NGWC filed Application 21883 (A21883) with the Division of Water Rights
{Division). NGWC sought to directly divert water at a rate of 2 cubic foot per second (cfs)
year-round from the North Fork Gualala River. The water would be used for municipal

purposes.

b) The California Department of Fish and Game (DFG) filed a protest against A21883 on the basis
of injury to the instream resources of steelhead and silver salmon. The protest was resolved
when both parties agreed to the inclusion of a permit term (Term 9) requiring NGWC to bypass
the following minimum stream flows:

5 cfs, or the natural flow if it is less, during the period of November 1 to June 1
1 cfs, or the natural flow if it is less, during the period of June 1 to November 1

' Formerly Chief of the Division of Water Rights (Division Chief).
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On September 3, 1965 Permit 14853 (P14853) was issued to NGWC with the above minimum
bypass requirements.

c) In 1974, NGWC petitioned the State Water Board for a change in the place of use authorized
under P14853. DFG protested the change petition, and as a dismissal condition, requested
that the minimum bypass flows of Term 9 be increased. The State Water Board did not receive
an objection by NGWC to DFG's proposal. On December 13, 1978, the State Water Board
issued an order approving NGWC's petition. The order also added a requirerment for a stream
flow measuring device (Term 10) and modified Term 9 by increasing the minimum bypass flow
requirements to the following:

40 cfs, or the natural flow if it is less, during the period of November 15 to February 29
20 cfs, or the natural flow if it is less, during the period of March 1 to May 31
4 cfs, or the natural flow if it is less, during the period of June 1 to November 14

d) In 1988, Division staff conducted a complaint investigation into allegations by two separate
parties that NGWC violated its permit by diverting when minimum bypass flows could not be
met. A report of the investigation, dated January 17, 1989, contained staff's finding that there
was insufficient evidence to conclude that a violation of the permit occurred, however staff
found NGWC's stream flow measuring device to be deficient. A follow-up inspection by
Division staff on May 8, 1989 found that the deficiency had been corrected.

e) Due to concerns regarding drinking water quality from the permitted diversion point, NGWC
drilled wells in the alluvial aguifer of the Gualala River. Well 4 proved to be sufficiently
productive to prompt NGWC to suspend its diversion of surface water from North Fork Gualala
River. In submitting its progress reports for the years 1990 through 1992, NGWC stated that no
water had been used under P14853. NGWC believed that its diversion from Well 4 was from
percolating grounciwater and outside the State Water Board's permitting authority. On
December 21, 1992 Division staff notified NGWC that, consistent with the findings of a
November 5, 1992 Hydrogeologic Assessment Report, prepared by Richard C. Slade, R.G,, the
Division considered the source of Well 4 to be a subterranean stream, and therefore subject to
the permitting authority of the State Water Board. Reserving the right to provide evidence
contradicting the Division's position, NGWC filed a petition with the State Water Board in
February 1993 to add Well 4 and future Well 5 as points of diversion under P14853°%. The
petition was noticed to the public and numerous parties submitted protests based on
environmental and public trust considerations.

f) In 1983, Division staff conducted a compliance inspection regarding the diversion facilities
under P14853. In a report dated November 18, 1993, staff found that the permitted point of
diversion had been abandoned in favor of an alternative unauthorized well. NGWC had already
filed a change petition for this new point of diversion. NGWC also did not have a stream flow
measuring device as required by Term 10 of the permit. Staff agreed that the physical
conditions of the river make a permanent and readable piece of equipment nearly impossible to
maintain, although other methods of determining stream flow measurements are available. Staff
also concluded there was a relatively small potential for adverse impacts to fisheries due to
diversions at that time.

g) Inresponse to another complaint filed against NGWC for unauthorized diversions (also at Well
4) under P14853, Division staff conducted a complaint investigation in 1994, In a report dated
September 28, 1994, staff concluded that NGWC was diligently pursuing its change petition,
and that the concerns of the complainant would be addressed through the petition process. On
November 2, 1994, NGWC requested amending the change petition to delete all points of
diversion except existing Well 4 and future Well 5. Although NGWC and the protestants formed

“ The change petition alsoincluded a request to add 13 parcels to the place of use. Because it has no bearing on this enforcement
action, all references to action involving the change in place of use have been omitted for brevity.
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)

k)

a conflict resolution group which, for several years, attempted to resolve the protests against
the change petition, a resolution was never reached.

By Memo dated January 15, 1998, Luhdorff and Scalmanini, Consulting Engineer for NGWC,
released a final report entitled /nvestigation of Ground-Water Occurrence and Pumping Impacts
at Efk Prairie. The report summarized the investigation to determine the classification of
groundwater pumped from Well 4. The report concluded that the groundwater pumped from
Well 4 was percolating groundwater and not subject to the permitting authority of the State
Water Board. By letter dated May 4, 1998, Division Chief Edward C. Anton notified NGWC that
the Division disagreed with Luhdorff and Scalmanini's findings.

Division staff conducted a field investigation on October 7, 1998 to gather information
necessary to resolve the protests to NGWC's change petition. Staff concluded that the petition
should be approved and that additional conditions be added to the permit. On August 27, 1999,
the Division Chief signed State Water Board Order WR 99-09-DWR, which included the
following amendments to P14853:

1. Delete the original point of diversion and add Wells 4 and 5 as points of diversion, and

2. Replace Term 10 with terms requiring NGWC to measure the flow of the North Fork
Gualala River per a schedule provided for in the order and a method to be approved by the
Division Chief.

NGWC did not challenge Order WR 99-09-DWR, but two other parties filed petitions for
reconsideration by the State Water Board. |In response to these petitions, the State Water
Board adopted State Water Board Order WR 99-011, which dismissed the petitions for
reconsiderations and added a requirement for a water supply contingency plan to address how
NGCW will meet municipal water demands when the flows in the North Fork Gualala River fall
below the minimum bypass requirements of Term 9.

NGWC submitted to the Division Chief a Surface Flow Measurement Plan (Measurement Plan)
on October 26, 1999, and a Water Supply Contingency Plan (Contingency Plan) on May 18,
2000. The Division Chief found both plans to be inadequate. Several attempts were made by
both parties to reach an agreement on the plans. Finally, by letter dated April 2, 2001, the
Division Chief advised NGWC that it could file a petition for reconsideration with the State
Water Board if it disagreed with the Division’s action disapproving the plans. NGWCfiled a
petition on May 1, 2001, requesting the State Water Board to hold a hearing not only on the
adequacy of the plans, but also on the legal classification of the water pumped by Wells 4 and
5 and the correct interpretation of Term 9 (whether bypass flows must be met so long as
operation of the wells do not affect surface flow). The State Water Board held a hearing on the
petition, and on June 21, 2001 adopted State Water Board Order WR 2001-14 denying
reconsideration, affirming the decision of the Division, and amending the requirements of the
Contingency Plan including authorization for the Division Chief to approve a variance in the
bypass flow requirements for the purpose of studying the effects of pumping from Wells 4 and 5
on surface flows.

On July 19, 2001, NGW(C filed a lawsuit against the State Water Board in the Mendocino
County Superior Court to seek a judicial determination on the legal classification of the
groundwater pumped by Wells 4 and 5. In consultation with the presiding judge, NGWC and
the State Water Board agreed that if NGWC macde a proper request for hearing on the issue the
State Water Board would follow through and issue a decision or order by the end of 2002. On
January 11, 2002, NGWC made such a request of the Board. The State Water Board held a
hearing on the request, and on February 19, 2003 adopted State Water Board Order

WR 2003-0004, which states that the groundwater pumped by NGWC’s Wells 4 and 5 (along
with the proposed Wells 6 and 7) is extracted from a subterranean stream and is therefore
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under the permitting authority of the State Water Board. NGWC's petition for reconsideration of
the order was denied by the State VWater Board on May 6, 2003.

NGWC pursued its lawsuit against the State Water Board. In 2004, the Mendocino County
Superior Court upheld the State Water Board's determination, ruling that NGWC's wells fell
under the permitting authority of the State Water Board. NGWC appealed the case, and in
2006 the Appellate Court upheld the ruling of the Superior Court. In August 2008, the
California Supreme Court denied review of the litigation.

As of this date, NGWC does not have an approved Contingency Plan or Measurement Plan. In
a December 14, 2006 letter to Division staff, NGWC stated that they have received an estimate
from an engineering firm of $700,000 to prepare a report that will contain all the information
required by Orders WR 99-011 and WR 2001-14. Because NGWC did not have the funds to
cover this expense, it sought authorization with the California Public Utilities Commission (PUC)
for a rate increase to cover the costs of the report. On March 13, 2008, the PUC approved
Resolution W-4678, giving NGWC the authority to borrow $100,000 from the Departments of
Public Health (DPH) and Water Resources (DWR) for the purpose of financing a planning study
on NGW(C'’s water system. This loan amount appears inadequate to fund the cost of the report
s0 additional loans from DPH, DWR, or other sources will be necessary.

The Department of Public Health issued Compliance Order No. 02-03-08C0O-002 on September
9, 2008. This order contains a finding that NGWC does not have sufficient water rights to
provide a reliable and adequate supply of pure, wholesome, healthful and potable water in
accordance with California Health and Safety Code section 116555, subdivision (a) (3), and
cannot provide source capacity to meet maximum daily demand requirements in accordance
with California Code of Regulations, title 22, section 64554. This order is based on the
following:

*  The maximum daily demand in 2003 and 2004 was 299 gallons per minute (gpm) and the
maximum daily demand with the current 1,033 service connections is 313 gpm.

* The maximum available supply from all surface sources is 100 gpm.

*  The maximum reliable supply from Wells 4 and 5 is zero (0) gpm as diversions from these
wells must be terminated when the bypass flows cannot be met.

The order further requires NGWC to submit a Source Capacity Planning Study by October 1,
2008 that includes information concerning NGWC's ability to reliably and adequately serve the
existing service connections in compliance with all applicable laws and regulations and a
discussion of NGWC'’s water rights. The order also requires NGWC to submit a plan of action
by March 1, 2010, to address or resolve source capacity deficiencies including, but not limited
to, increased water conservation, acquisition of additional source capacity and water rights,
and/or restrictions on new service connections.

Regardless of whether NGWC is in compliance with the term requiring approved Contingency
and Measurement Plans, P14853 is explicit in its requirement to cease diversion when
minimum bypass flows are not available. To ensure that adequate flows are available, P14853
requires NGWC to take flow measurements of the North Fork Gualala River by a prescribed
schedule and to report the measured results to the Division. Between June 1 and December
15, the schedule reguires a minimum of weekly measurements, and daily measurements if the
flow falls below the bypass minimum.
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P) Based on reports of measurements taken from 2004 through 2007, there were at least 11 days
in which the flows measured by NGWC were below the required minimum bypass flows. In
addition, there was one day in which Division staff measured a flow that was below the required
minimum bypass. NGWC has admitted that diversions from Wells 4 or 5 have continued daily
throughout the years 2004 through 2007.

q) Based on rainfall data recorded at the nearby Yorkville station, Division staff determined that an
additional 46 days of diversion almost certainly occurred during 2004 through 2007 when, flows
in the North Fork Gualala River were less than the required minimum®,

PROPOSED CIVIL LIABILITY

5. The basis of this complaint is NGWC's unauthorized diversions of water from North Fork Gualala
River between the years 2004 and 2007, because diversions occurred during times when the flows
in the river were less than the minimum bypass flows required under P14853. These unauthorized
diversions of water constitute a trespass within the meaning of Water Code section 1052,
subdivision (a).

6. The maximum civil liability that can be imposed by the State Water Board in this matter is $500 for
each day in which the trespass occurred. Between 2004 and 2007, NGWC made unauthorized
diversions on at least 58 days, therefore, a maximum civil liability of $ 29,000 could be considered
($500 per day x 58 days) for the trespass.

7. In determining the amount of civil liability, Water Code section 1055.3 requires that the State Water
Board consider all relevant circumstances, including, but not limited to, the extent of harm caused
by the violation, the nature and persistence of the violation, the length of time over which the
violation occurs, and any corrective action taken by the violator. In this case, NGWC, over a period
of four years, continued to knowingly divert water from the North Fork Gualala River on days when
its stream flow did not meet the minimum bypass requirement for diversion even though the terms
and conditions of the permit prohibited such diversions.

8. The North Fork Gualala River has been designated by the National Marine Fisheries Service as
critical habitat for two species listed as threatened under the federal Endangered Species Act:
Central California Coast coho salmon (61 Fed.Reg 56138 (Oct. 31, 1996).) and Northern California
steelhead (65 Fed.Reg 36074 (June 7, 2000).). NGWC's unauthorized diversions may have
reduced the amount of flow in the surface portion of the North Fork Gualala River and may also
have reduced the available habitat for the listed species. Absent an analysis demonstrating that the
potential reduction in flow and habitat does not adversely impact these species, the potential for
adverse impacts to listed species exists.

9. An economic advantage was obtained from the unauthorized diversions of water because
customers were charged for water that the NGWC should have left in the stream system in order to
comply with the fishery flow bypass requirement. The Division estimates the revenue generated to
be approximately $34,240 for the 58 days of unauthorized diversions. This amount is based ona
rate of $3.13 per 100 cubic-feet of water charged to municipal customers and average diversions of
13.3 acre-feet and 12.8 acre-feet for the months of November and December, respectively, as
reported by the NGWC. Additionally, the Division estimates that its staff cost to review the existing
project and develop the enforcement documents to be $7,252. However, Water Code section
1052, subdivision (b) limits the amount of liakility to a maximum of $500 per day. For 58 days of
unauthorized diversions, this limitation would be $29,000.

# NGWC did not comply with the requirement to measure instream flows on a daily basis if the flow dropped below the minimum
required. This constitutes a viclation of the terms and conditions of the NGWC's water right permit, but not necessarily an
unauthorized diversion.
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10.

11.

12

13.

14.

15.

Having taken into consideration the factors described above, including NGWC's ability to pay, the
Assistant Deputy Director for Water Rights recommends an ACL in the amount of $11,600. This
liability amount is the minimum liability recommended by the Division; although the State Water
Board may consider a different liability, if this matter goes to hearing.

RIGHT TO HEARING

NGWC may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date this notice is received.
(Wat. Code, § 1055, subd. (b).)

If NGWC requests a hearing, it will have an opportunity to be heard and to contest the allegations in
this Complaint and the imposition of an ACL by the State Water Board. If a hearing is requested,
separate notice setting the time and place for the hearing will be mailed not less than 10 days
before the hearing date.

If NGWC requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall become final and effective upon issuance.

If NGWC does not wish to request a hearing, a cashier's check or money order should be remitted
within 20 days of the date of this Complaint for the amount of the ACL set forth in paragraph 10
above, to:

State VWater Resources Control Board
Division of Water Rights

Enforcement Section

P.O. Box 2000

Sacramento, CA 95812-2000

If NGWC does not request a hearing and does not remit the ACL, the State Water Board may seek
recovery of the ACL as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTRCOL BOARD

ORIGINAL SIGNED BY:

James W. Kassel
Assistant Deputy Director for Water Rights

Dated: OCT 24 2008



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESCURCES CONTROL BQARD

DIVISION OF WATER RIGHTS

ORDER WR 2008 —-00XX-D

CEASE AND DESIST
In the Matter of Violation of Terms and Condit} f Permi 14853 by the
NORTH GUALALA WAT

Enforcement Actio

SOURCE: North Fork Gualala River tributary to G
COUNTY: Mendocino County

YOU ARE HEREBY GIVEN NOTICE THAT:

(1)  The prohibition set forth in section 105 inst i : water subject to division 2
(commencing with section 10C | 3 rized by division 2.

issued under division 2 of the
(3)  Any decision or order of the

of the Water Code, section 2
division 7 of the Water Code,

encing with section 1200) of division 2
section 13550) of chapter 7 of
erson to whom the cease and desist

State Water Board, Division of Water Ri ivi ided notice of the proposed CDO against the
iop ti 1d threatened violation of terms and conditions
contained in Permit 14853 (Application 21¢

FACTS AND INFORMATION
The facts and information upon which this CDC sased are as follows:
1. On August 26, 1964, NGWC filed Application 21883 with the Division of Water Rights (Division).

NGWC sought to directly divert water at a rate of 2 cubic foot per second (cfs) year-round from the
North Fork Gualala River. The water would be used for municipal purpose.



North Gualala Water Company Page 2 of 6
Cease and Desist Order WR 2008-00XX-DWR

2 The California Department of Fish and Game (DFG;) filed a pf:‘btest against A21883 on the basis of
injury to the instream resources of steelhead and silver salmonJ The protest was resolved when
both parties agreed to the inclusion of a permit term (Ten‘ﬁ 9) requmng NGWC to bypass the
following minimum stream flows: £

y \
5 cfs, or the natural flow if it is less, durlng,th% périod of November 1 to June 1
1 cfs, or the natural flow if it is less, durlng the peribd of June 1 to November 1

On September 3, 1965 Permit 14853 (P14853) was 188ued to NGWC with the above minimum
bypass requirements. I Y

3. In 1974, NGWC petitioned the State Water Board fpr a change |n\the place of use authorized under
P14853. DFG protested the change petition, and\ as a dismissal condition, requested that the
minimum bypass flows of Term 9 be incregsed. The State YWater Board cdid not receive an
objection by NGWC to DFG'’s proposal. Ci‘:n December 13, ‘1978 the State Water Board issued an
order approving NGWC's petition. The order, also addeda re!:[mrernent for a stream flow measuring
device (Term 10) and modified Term 9 by lr’lcr‘easmg‘lhe mlnfmum bypa$s flow requirements to the
following: \ : o\

40 cfs, or the natural flowsif it is ]ess dunng the\pencd of No\ren'iber 15 to February 29
20 cfs, or the natural flow Ifit is less,,dunr;g the period of March'1 to May 31
4 cfs, or the natural ﬂow;f |t IS Iess dur[ng the! pénod of June 1 to November 14

4 In 1988, Division staff conducted a complalnt m\)estlgahon rnfo allegations by two separate parties
that NGWC violated its permit by diverting when minimum bypass flows could not be met. A report
of the investigation, dated Ja nual*ybﬂ 1QB§3 coh‘[‘ained staff's finding that there was insufficient
evidence to conclude that a violation of the perrﬁlt l:!cpur% hOWEver staff found NGWC's stream
flow measuring device j;o bs}deﬂc:lént A follow-up inspe ion by/lesmn staff on May 8, 1989
found that the deflcsency had t:-eeh éorrebtad \\

\ \

5. Due to concerns regardmg drmkmg water quahty from the permltted diversion peint, NGWC drilled
wells in the alluvial aquifer of the Gualala River,, Weil 4 proved to be sufficiently productive to
prompt NGWC to suspend its dwefsmn of surf%ce Water from North Fork Gualala River. In
submitting its progress réports fonthe years 1990 thruugh 1992, NGWC stated that no water had
been used under P14853. NGWGbeheved that\its dlver'amn from Well 4 was from percolating
groundwater and Dutmdet State Water Board's perrmttmg authority. On December 21, 1992
Division staff notified NGWC that, conalstent with the fi ndings of a November 5, 1992
Hydrogeologic Assessment Report r&repa{etl by Richard C. Slade, R.G., the Division considered
the source of Well 4 to be a subterrariean stream, and therefore subject to the permitting authority
of the State Water Board. R’eﬁervmg thée rlg‘ht‘ to provide evidence contradicting the Division's
position, NGWC filed a pe‘{:tldrl with the State \Nater Board in February 1993 to add Well 4 and
future Well 5 as points of dIVEPSIOr'I under P1 4853' The petition was noticed to the public and
numerous parties submitted pr(btests based on environmental and public trust considerations.

\.'

6. In 1983, Division staff conductecf agomp‘llance inspection regarding the diversion facilities under
P14853. Ina report dated November 1§ 1993, staff found that the permitted point of diversion had
been abandoned in favor of an altemaﬁve unauthorized well. NGWC had already filed a change
petition for this new point of diversion. NGWC also did not have a stream flow measuring device as
required by Term 10 of the permit. Staff agreed that the physical conditions of the river make a
permanent and readable piece of equipment nearly impossible to maintain, although other methods
of determining stream flow measurements are available. Staff also concluded there was a relatively
small potential for aclverse impacts to fisheries due to diversions at that time.

' The change petition also included a request to add 13 parcels to the place of use. Because it has no bearing on this enforcement
action, all references to action involving the change in place of use have been omitted for brevity.
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10.

11.

12,

In response to another complaint filed against NGWC for unauthorized diversions (also at Well 4)
under P14853, Division staff conducted a complaint investigation i 1994. In a report dated
September 28, 1994, staff concluded that NGWC was diligently pursuing its change petition, and
that the concerns of the complainant would be addressed through the petition process. On
November 2, 1994, NGWC requested amending the change petition to delete all points of diversion
except existing Well 4 and future Well 5. Although NGWC and the protestants formed a conflict
resolution group which, for several years, attempted to resalve the protests against the change
petition, a resolution was never reached. A A

A\ \". / Y

By Memo dated January 15, 1998, Luhdorff and Scalmﬁnin'\; Consulting Engineer for NGWC,
released a final report entitled /nvestigation of Ground-Water OccuPrénce and Pumping Impacts at
Elk Prairie. The report summarized the investigationto determine the classification of groundwater
pumped from Well 4. The report concluded that the groundwater pumped from Well 4 was
percolating groundwater and not subject to the permitting authority of the State Water Board. By
letter dated May 4, 1998, the Chief of the Division of Water Rights? ( Di\hilsiilon Chief) notified NGWC
that the Division disagreed with Luhdorff and Sm,\alma nihi"s findi7gs_ v\

{ w L
Division staff conducted a field investigation on Q’ctober L \'j 998 tt:) gatheriinformation necessary to
resolve the protests to NGWC's change petition, -:;S{_aff cof'-pk'.lded’that the petition should be
approved and that additional conditions be addéd\‘to"-t‘he pell'mit?r-On August 27, 1999, the Division
Chief signed State Water Board Order WR QQ-OQ-DWR, which'included the fal'lpwing amendments
to P14853:; PN N W \)

y \ o \ A v

¢ Delete the original point of dive[éiuq,aq&‘\add ‘\'i\\';elié\.@a\nd 5\&5 points of diversion, and

*  Replace Term 10 with terms requiring NGWC to meastre the flow of the North Fork Gualala
River per a schedule provided I\'Oﬁ.in the order and a/ met\hbd to be approved by the Division
Chief. WA T A W

Y W

NGWC did not challenge Ordler WR QQ-QQ-DWR; but two other‘pa‘ ies filed petitions for
reconsideration by the State WaterBoard. Iri response to these petitions, the State Water Board
adopted State Water Boafd OrderWR 98-011, which dismissed the petitions for reconsiderations
and added a requirement for’a wa%{]Suﬁply conti \%ency plan to address how NGCW will meet
municipal water demands when the .dwa"{n the North F('J_rig Gualala River fall below the minimum
bypass requirements of Tefm 9. SE S0

B n . B

NGWC submitted to the Divifsjon Chief .'a. \Slur"‘fé‘ce Flow.

\

. ‘Meééurement Plan (Measurement Plan) on
October 26, 1999, and a Watar Supply Qopting’ency F’Ia‘l;l’,(Contingency Plan) on May 18, 2000,
The Division Chief found both ws to be inadequate. Several attempts were made by both parties
to reach an agreement on the ﬁla 1S. Finéjm_, by Igtler dated April 2, 2001, the Division Chief
advised NGWC that it could file & petition for reconsideration with the State Water Board if it
disagreed with the Division's action\disapproving the plans. NGWC filed a petition on May 1, 2001,
requesting the State Water Board to\hold a hearing’not only on the adequacy of the plans, but also
on the legal classification of the water pumped by Wells 4 and 5 and the correct interpretation of
Term 9 (whether bypass flows must be met’séla long as operation of the wells do not affect surface
flow). The State Water Board held a"h’;ar,iﬁg on the petition, and on June 21, 2001 adopted State
Water Board Order WR 2001-14 denying/reconsideration, affirming the decision of the Division, and
amending the requirements of the Coritjngep‘by Plan including authorization for the Division Chief to
approve a variance in the bypass flow requirements for the purpose of studying the effects of
pumping from Wells 4 and 5 on surface flows.

On July 19, 2001, NGWC filed a lawsuit against the State Water Board in the Mendocino County
Superior Court to seek a judicial determination on the legal classification of the groundwater
pumped by Wells 4 and 5. In consultation with the presiding judge, NGWC and the State Water
Board agreed that if NGWC made a proper request for hearing on the issue the State Water Board
would follow through and issue a decision or order by the end of 2002. On January 11, 2002,

* Currently Deputy Director for Water Rights.
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14.

15.

NGWC made such a request of the Board. The State Water Boald held a hearing on the request,
and on February 19, 2003 adopted State Water Board Order WR 2003-0004, which determined that
the groundwater pumped by NGWC's Wells 4 and 5 (along WIththe proposed Wells 6 and 7) is
extracted from a subterranean stream and is therefore under the permitting authority of the State
Water Board. NGWC's petition for reconsideration of thé, erder\was denied by the State Water
Board on May 6, 2003. A\ ;,' '\
NGWC pursued its lawsuit against the State Water Board In 2004, the Mendocino County Superior
Court upheld the State Water Board's determination, rulfng that NGWC's wells fell under the
permitting authority of the State Water Board. NGVVCE,zappealed the\case, and in 2006 the
Appellate Court upheld the ruling of the Superior (S)ourt In August 2@06 the California Supreme
Court denied review of the litigation. \ \_ \
As of this date, NGWC does not have an approved ntmgenpy Plan or Measurement Plan. Ina
December 14, 2006 letter to Division staff, NGWC stated that they ha'o)e received an estimate from
an engineering firm of $700,000 to prepare a eport thathH contam all the information required by
Orders WR 99-011 and WR 2001-14. Becal NGWO did nct have the funds to cover this
expense, it sought authorization with the Callfomra Public Uuhties Commlssmn (PUC) for a rate
increase to cover the costs of the report. NGWQ%timates that, if the raté increase is approved,
the report will be completed by the efid:of 2008\ Gn\March 13, 2008, the PUC approved Resolution
W-4678, giving NGWC the authority to berrow ’$1,0Cl,000 fr@m the Departments of Public Health
(DPH) and Water Resources (DWR) fer the purpese cffrnar]cing a planning study on NGWC's
water system. This loan amount appears to be rnadequate to fund the cost of the report so
additional loans from DPH, DWR, ?r other, aources W|I! ‘be. necessary

v
DPH issued Compliance Order Na \02-03- OBCO OCI? on Sep{ember 9, 2008. This order contains a
finding that NGWC does not-have Eiufflcus:ntr water I‘lghts to provide a reliable and adequate supply
of pure, wholesome, hea}fhfu! and potable waﬁer in aocordahge with California Health and Safety
Code section 116555 stbdivision (a) QS) and cannot;| prowde‘source capacity to meet maximum
daily demand requwen;lents n ‘acoordanoe W|th Callfornla Code/of Regulations, title 22, section
64554. This order is based on the ‘fol rowmg. |

\I\

= The maximum dally demand JI'T 2003 énd 2004 a$ ?99 gallons per minute (gpm) and the
maximum daily demand with the current 1 03‘& serwce connections is 313 gpm.
\

*  The maximum avallable supply frqrn aFI surface so;rfrces is 100 gpm.

* The maximum reliable eup ly from Weils 4 and 5 is zero (0) gpm as diversions from these wells
must be terminated whent bypasg flowe ca nnot be met.

The order further requires NGWC to submirt a Sgurce Capacity Planning Study by October 1, 2009
that includes information eoncerntng NGWC s ability to reliably and adequately serve the existing
service connections in compliance with all applicable laws and regulations and a discussion of
NGWC's water rights. The order ajsu requlres NGWC to submit a plan of action by March 1, 2010,
to address or resolve source capacrsy deflmenmes including, but not limited to, increased water
conservation, acquisition of add|t|onal source capacity and water rights, and/or restrictions on new
service connections. 4

L 4

4
Regardless of whether NGWC is in compliance with the term requiring approved Contingency and
Measurement Plans, P14853 is explicit in its requirement to cease diversion when minimum bypass
flows are not available. To ensure that adequate flows are available, P14853 requires NGWC to
take flow measurements of the North Fork Gualala River by a prescribed schedule and to report the
measured results to the Division. Between June 1 and December 15, the schedule requires a
minimum of weekly measurements, and daily measurements if the flow falls below the bypass
minimum.

10
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16. Based on reports of measurements taken from 2004 through 200%
which the flows measured by NGWC were below the required ryini
there was one day in which Division staff measured a flow tha
bypass. NGWC has admitted that diversions from Well 4 haye
2004 through 2007.

, there were at least 11 days in
um bypass flows. In addition,
below the required minimum
inued daily throughout the years

17. Based on rainfall data recorded at the nearby Yorkville statiof, Division staff determined that an
additional 46 days of diversion almost certainly occurred ¢
the North Fork Gualala River were less than the requiged mini

18,  The potential for additional violations is very high a

almost no additional sources of
acceptable quality water on which to rely when the B 3

pe met.

IT IS HEREBY ORDERED, pursuant to sections 183 through _ ater Code, NGWC shall
tiof 3) B ;omply with the following

The revised plan -hall correct the def Ci inal\pl 1in the

August 23, 2000 letter from the Divi dre w municipal waler demands will be
met when flows in the North Fork - oy pass flow requirements specified in
P14853. The plan shall include the fe

* |nformation on present and antici
anticipated peak daily demand an

ar water right permit conditions. The plan should include
id|\proposed measures to limit or reduce water demand.
ans to limit new service connections if other measures
mand to the level of reliable water supplies available to

a description and analysis of clp
The analysis shall include cont
are insufficient to reduce antici
NGWC.

2. Until such time as a contingency plan is stibmitted by NGWC and approved by the Deputy Director
for Water Rights* (Deputy Director), NGWC shall not make any new service connections to its
existing water supply system, unless such connections were the subject of an intent to serve letter
dated prior to {the date that this draft Cease & Desist Order is received by the NGWC}. NGWC
shall provide the Deputy Director with a 30-day written notification prior to making any service
connection pursuant to an intent to serve letter dated prior to {the date that this draft Cease &
Desist Order is received by the NGWC}.

® Days in which insignificant rainfall followed days of measured viclations.
* Formerly Chief of the Division of Water Rights.

11
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3. NGWC shall submit a revised version of the surface stggamflow measurement plan that was
submitted to the Division by cover letter of October 31, 2000 within 15 days from the effective date
of this order. The plan will correct the deficiencies ta the'etiginal plan as specified in the April 2,
2001 letter from the Division, and will describe the groposed methed to measure the surface flow of

the North Fork Gualala River. The plan shall inclugdeth ing elements:

* The dates and frequency of measurements, | i 10t limited to the minimum dates
specified in Term 3 of Order WR 99-09-DWR

«  The location below the influence of NGWCIS\ \Where measurements shall be
taken;

¢ The method by which measurements's

s The method by which the DFG and other.i
measurements;

* The method by which staff gr & s W ail i lar measurement method
proposed; and

*  The method by which rje:

Division.
Upon the failure of any person or entit np iha CDQ issded by the State Water Board pursuant
to chapter 12 of the Water | ing with sectj 28), ahd upon the request of the State
Water Board, the Attorney Genere : itic Iperi Ut for the issuance of prohibitory or
mandatory injunctive relief as apprepriate, ineludi 2 restraining order, preliminary injunction,
or permanent injunction.((Wat. : 845, stibd. (a)\)\Section 1845, subdivision (b) of the Water Code

provides:

(1)  Any person or entity {l
to this chapter may be
for each day in which

st order issued pursuant
dione thousand dollars ($1,000)

(2)  Civil liability may be impQs e supetior court. The Attorney General, upon
request of the [board)], shal itiornth rior court to impose, assess, and
recover those sums.

(3)  Civil liability may be imposed administrati by the [board] pursuant to section 1055.

James W. Kassel
Assistant Deputy Director for Water Rights

Dated:

12



INFORMATION CONCERNING APPEARANCE AT WATER RIGHT HEARINGS
The following procedural requirements will apply and will be strictly enforced:

1. HEARING PROCEDURES GENERALLY: The hearing will be conducted in accordance
with the procedures for hearings set forth at California Code of Regulations, title 23, sections
648-648.8, 649.6 and 760, as they currently exist or may be amended. A copy of the
current regulations and the underlying statutes governing adjudicative proceedings before
the State Water Board is available upon request or may be viewed at the State Water
Board’'s web site: http://www.waterboards.ca.gov/laws_regulations.

Each party has the right to call and examine witnesses, introduce exhibits, cross-examine
opposing witnesses on any matter relevant to the issues even if that matter was not covered
in the direct examination, impeach any witness, rebut adverse evidence, and subpoena, call
and examine an adverse party or witness as if under cross-examination. The hearing officer
may extend these rights to a non-party participant or may limit the participation of a non-
party participant.

Any requests for exceptions to procedural requirements shall be filed in writing with the
State Water Board and served on the parties. To provide time for other participants to
respond, the hearing officer will rule on procedural requests filed in writing no sooner than
fifteen days after receiving the request, unless an earlier ruling is necessary to avoid
disrupting the hearing.

2. PARTIES: The parties are the North Gualala Water Company and the Prosecution Team
for the State Water Board. Other persons or entities wishing to participate as parties may
do so only if authorized by the hearing officer. Only parties and other participants who are
authorized by the hearing officer will be allowed to present evidence.

A person or entity that appears and presents only a policy statement will not be allowed to
make objections, offer evidence, conduct cross-examination, make legal argument or
otherwise participate in the evidentiary hearing. The rules for policy statements are
discussed below.

3. NOTICE OF INTENT TO APPEAR: Participants in this hearing must file either an electronic
copy or a paper copy of a Notice of Intent to Appear, which must be received by the State
Water Board no later than the deadline prescribed in the Hearing Notice. Failure to
submit a Notice of Intent to Appear and exhibits in a timely manner may be interpreted by
the State Water Board as intent not to appear. Any faxed or emailed Notices of Intent to
Appear must be followed by a mailed or delivered hard copy with an original signature.

The Notice of Intent to Appear must state: (1) the name and address of the participant;

(2) the name of each witness who will testify on the participant’s behalf; (3) a brief
description of each witness’ proposed testimony; and (4) an estimate of the time (not to
exceed 20 minutes) that the witness will need to present a brief oral summary of their
testimony. The witness’s testimony must be submitted in writing as described in section 4
below. Participants who do not intend to present a case-in-chief but wish to cross-examine
witnesses or present rebuttal should so indicate on the Notice of Intent to Appear.
Participants who decide not to present a case-in-chief after having submitted a Notice of
Intent to Appear should notify the State Water Board and the other participants as soon as
possible.
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In order to expedite the exchange of information and lower the cost of participating in the
hearing, the State Water Board encourages participants to submit written policy statements,
written opening statements, written testimony, exhibits, and an Exhibit Identification Index to
the State Water Board in electronic form. In addition, participants may exchange the
foregoing documents in electronic form. Hearing participants are not required to submit
these documents in electronic form or accept electronic service; however, those who choose
to submit these documents electronically must comply with the requirements described in
section 5, below. If you are willing to accept electronic media service in lieu of receiving
hard copies of items, please check the appropriate box on the Notice of Intent to Appear.

The State Water Board will mail a service list of parties to exchange information to each
person who has submitted a Notice of Intent to Appear. The service list will indicate which
participants agreed to accept electronic service. If there is any change in the hearing
schedule, only those persons or entities that have filed a Notice of Intent to Appear will be
informed of the change.

4. WRITTEN TESTIMONY AND OTHER EXHIBITS: Exhibits include written testimony,
statements of qualifications of expert withesses, and other documents to be used as
evidence. Each participant proposing to present testimony on factual or other evidentiary
matters at the hearing shall submit such testimony in writing.? Written testimony shall be
designated as an exhibit, and must be submitted with the other exhibits. Oral testimony that
goes beyond the scope of the written testimony may be excluded. A participant who
proposes to offer expert testimony must submit an exhibit containing a statement of the
expert witness’s qualifications.

Each participant shall submit to the State Water Board either: seven paper copies of each
of its exhibits; or five paper copies and one electronic copy of each of its exhibits. All
electronic and paper copies must be received by the State Water Board no later than
the deadline stated in the hearing notice. Each participant shall also serve a copy of
each exhibit on every participant on the service list. Participants may serve those parties
who agree to electronic service with an electronic copy of exhibits. Participants must serve
paper copies of exhibits on those participants who do not agree to electronic service.
Hearing participants who intend to make only policy statements are not required to
exchange information and will not receive copies of written testimony or exhibits from the
parties.

With its exhibits, each participant must submit to the State Water Board and serve on the
other participants a completed Exhibit Identification Index. If possible, each participant
should submit to the State Water Board and serve on the other participants an electronic
copy, as well as a paper copy of the Exhibit Identification Index. Please see section 5 for
details regarding electronic submissions.

A statement of service with manner of service indicated shall be filed with each participant’s
exhibits. The exhibits and indexes for this hearing, and a statement of service, must be
received by the State Water Board and served on the other participants no later than
the deadline prescribed in the Hearing Notice.

2The hearing officer may make an exception to this rule if the witness is adverse to the participant presenting the
testimony and is willing to testify only in response to a subpoena or alternative arrangement. In such a case, the
hearing officer may allow presentation of the oral direct testimony without requiring written testimony.

2



The following requirements apply to exhibits:

a. Exhibits based on technical studies or models shall be accompanied by sufficient
information to clearly identify and explain the logic, assumptions, development, and
operation of the studies or models.

b. The hearing officer has discretion to receive in evidence by reference relevant, otherwise
admissible, public records of the State Water Board and documents or other evidence that
have been prepared and published by a public agency, provided that the original or a copy
was in the possession of the State Water Board before the notice of the hearing is issued.
(Cal. Code Regs., tit. 23, 8 648.3.) A participant offering an exhibit by reference shall advise
the other participants and the State Water Board of the titles of the documents, the particular
portions, including page and paragraph numbers, on which the participant relies, the nature
of the contents, the purpose for which the exhibit will be used when offered in evidence, and
the specific file folder or other exact location in the State Water Board’s files where the
document may be found.

c. A participant seeking to enter in evidence as an exhibit a voluminous document or database
may so advise the other participants prior to the filing date for exhibits, and may ask them to
respond if they wish to have a copy of the exhibit. If a participant waives the opportunity to
obtain a copy of the exhibit, the participant sponsoring the exhibit will not be required to
provide a copy to the waiving participant. Additionally, such exhibits may be submitted to
the State Water Board in electronic form, using a file format readable by Microsoft Office
2003 software.

d. Exhibits that rely on unpublished technical documents will be excluded unless the
unpublished technical documents are admitted as exhibits.

e. Participants submitting large format exhibits such as maps, charts, and other graphics shall
provide the original for the hearing record in a form that can be folded to 8 ¥2 x 11 inches.
Alternatively, participants may supply, for the hearing record, a reduced copy of a large
format original if it is readable.

5. ELECTRONIC SUBMISSIONS: Participants are encouraged to submit the following
documents to the State Water Board in electronic form: written opening statements; written
policy statements; written testimony; exhibits; and Exhibit Identification Indexes. In addition,
the foregoing documents may be served electronically on those participants who have
agreed to accept electronic service. Paper copies of all other documents must be submitted
to the State Water Board and served on the other parties, unless the hearing officer
specifies otherwise.

Any documents submitted or served electronically must be in Adobe™ Portable Document
Format (PDF), except for Exhibit Identification Indexes, which may be in a version supported
by Microsoft Excel or Word. Electronic submittals to the State Water Board of documents
less than 11 megabytes in total size (incoming mail server attachment limitation) may be
sent via electronic mail to: wrhearing@waterboards.ca.gov with a subject of “North Gualala
Water Company ACL and CDO Hearing.” Electronic submittals to the State Water Board of
documents greater than 11 megabytes in total size should be sent by regular mail in PDF
format on compact disk (CD™) media.
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Electronic service on participants shall be in the same format as submittals to the State
Water Board, and should be submitted to the other participants to the e-mail address
provided on the Notice of Intent. Participants who agree to electronic service may request
that specific documents be provided to them in paper copy, or by mail on CD. Requests
should be made to the participant who submitted the document, not to the State Water
Board. Participants who receive such a request shall provide a paper copy of the requested
document within five days of the date the request is received. The State Water Board will
post a list of all exhibits submitted for the hearing on its website at:
http://www.waterrights.ca.gov/Hearings/ngwc.html.

ORDER OF PROCEEDING: The State Water Board member serving as hearing officer will
follow the Order of Proceedings specified in California Code of Regulations, title 23,

section 648.5. Participants should take note of the following additional information regarding
the major hearing events. The time limits specified below may be changed by the hearing
officer, at his discretion, as a result of the pre-hearing conference.

a. Policy Statements Within the Evidentiary Hearing: Pursuant to California Code of
Regulations, title 23, section 648.1, subdivision (d), the State Water Board will provide
an opportunity for presentation of non-evidentiary policy statements or comments by
interested persons who are not hearing participants. Policy statements will be heard at
the start of the hearing, immediately after a hearing officer identifies the parties and
other participants. Policy statements are subject to the following provisions in addition to
the regulation:

i. Policy statements are not subject to the pre-hearing requirements noted above for
testimony or exhibits, except that persons wishing to make policy statements are
requested to file a Notice of Intent to Appear, indicating clearly an intent to make only
a policy statement.

ii. The State Water Board requests that policy statements be provided in writing before
they are presented. Please see section 5, above, for details regarding electronic
submittal of policy statements. Oral summaries of the policy statements will be
limited to five minutes or such other time as established by the hearing officer.

b. Presentation of Cases-In-Chief: Each participant may present a case-in-chief
addressing the key issues identified in the hearing notice. The case-in-chief will consist
of any opening statement provided by the participant, oral testimony, introduction of
exhibits, and cross-examination of the participant’s witnesses. The hearing officer may
allow redirect examination and recross examination. The hearing officer will decide
whether to accept the participant’s exhibits in evidence upon a motion of the participant
after the case-in-chief has been completed.

i. Opening Statements: At the beginning of a case-in-chief, the participant or the
participant’s attorney may make an opening statement briefly and concisely stating
the objectives of the case-in-chief, the major points that the proposed evidence is
intended to establish, and the relationship between the major points and the key
issues. Oral opening statements will be limited to 20 minutes per participant. A
participant may submit a written opening statement. Please see section 5, above,
for details regarding electronic submittal of written opening statements. Any
policy-oriented statements by a participant should be included in the participant’s
opening statement.
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ii. Oral Testimony: All withesses presenting testimony shall appear at the hearing.
Before testifying, witnesses shall swear or affirm that the written and oral testimony
they will present is true and correct. Written testimony shall not be read into the
record. Written testimony affirmed by the witness is direct testimony. Witnesses will
be allowed up to 20 minutes to summarize or emphasize their written testimony on
direct examination.® Each participant will be allowed up to two hours total to present
all of its direct testimony.*

iii. Cross-Examination: Cross-examination of a witness will be permitted on the
party’s written submittals, the witness’ oral testimony, and other relevant matters. |If
a participant presents multiple withesses, a hearing officer will decide whether the
participant’s witnesses will be cross-examined as a panel. Cross-examiners initially
will be limited to one hour per witness or panel of witnesses. The hearing officer has
discretion to allow additional time for cross-examination if there is good cause
demonstrated in an offer of proof. Any redirect examination and recross-examination
permitted by a hearing officer will be limited to the scope of the cross-examination
and the redirect examination, respectively. Withesses may be cross-examined on
relevant subjects that are not covered in the direct testimony. (Gov. Code, § 11513,
subd. (b).) Ordinarily, only a participant or the participant’s representative will be
permitted to examine a witness, but a hearing officer may allow a participant to
designate a person technically qualified in the subject being considered to examine a
witness. State Water Board members and the State Water Board’s counsel may ask
guestions at any time, and the State Water Board members and staff may cross-
examine any witness.

c. Rebuttal: After all participants have presented their cases-in-chief and their
witnesses have been cross-examined, the hearing officer will allow participants to
present rebuttal evidence. Rebuttal evidence is new evidence used to rebut evidence
presented in another participant's case-in-chief. Rebuttal testimony and exhibits need
not be submitted prior to the hearing. Rebuttal evidence is limited to evidence that is
responsive to evidence presented in a case-in-chief, and it does not include evidence
that should have been presented during the presenter’s case-in-chief. It also does
not include repetitive evidence. Cross-examination of rebuttal evidence will be limited
to the scope of the rebuttal evidence.

d. Closing Statements and Legal Arguments: At the close of the hearing or at other
times if appropriate, the hearing officer may allow oral arguments or set a schedule for
filing briefs or closing statements. If the hearing officer authorizes the participants to file
briefs, five copies of each brief shall be submitted to the State Water Board, and one
copy shall be served on each of the other participants on the service list. A participant
shall not attach a document of an evidentiary nature to a brief unless the document is at
the time in the evidentiary hearing record or is the subject of an offer of the document in
evidence. Every participant filing a brief shall file a statement of service with the brief,
indicating the manner of service.

®The hearing officer may allow additional time for the oral direct testimony of the witness if the witness is adverse to
the participant presenting the testimony and the hearing officer is satisfied that the participant could not produce
written direct testimony for the witness.

*The hearing officer may, for good cause, approve a party’s request to use more than two hours total to present
direct testimony during the party’s case-in-chief.



7. EXPARTE CONTACTS: During the pendency of this proceeding, commencing no later
than the issuance of the Notice of Hearing, there shall be no ex parte communications
between either State Water Board members or State Water Board hearing team staff and
supervisors, and any of the other participants, including the members of the prosecution
team and their supervisors, regarding substantive or controversial procedural issues within
the scope of the proceeding. (Gov. Code, 88 11430.10-11430.80.) Communications
regarding non-controversial procedural matters are permissible and should be directed to
staff on the hearing team, not State Water Board members. (Gov. Code, § 11430.20, subd.
(b).) A document regarding ex parte communications entitled "Ex Parte Questions and
Answers" is available upon request or from our website at:
http://www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf.

8. RULES OF EVIDENCE: Evidence will be admitted in accordance with Government Code
section 11513. Hearsay evidence may be used to supplement or explain other evidence,
but over timely objection shall not be sufficient in itself to support a finding unless it would be
admissible over objection in a civil action.


http://www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf

NOTICE OF INTENT TO APPEAR

plans to participate in the water right hearing regarding

(name of party or participant)

Cease and Desist Order and
Proposed Administrative Civil Liability

North Gualala Water Company
North Gualala River tributary to Gualala River then Pacific Ocean
in Mendocino County

scheduled to commence
May 27, 2009

Check all that apply:

1 l/we intend to present a policy statement only.
1 Il/we intend to participate by cross-examination or rebuttal only.
1 l/we agree to accept electronic service of hearing-related materials.
1 Il/we plan to call the following witnesses to testify at the hearing.
ESTMATED | o
NAME SUBJECT OF PROPOSED TESTIMONY DIRECT WITNESS
TESTIMONY (YESINO)

(If more space is required, please add additional pages or use reverse side.)
Name, Address, Phone Number and Fax Number of Attorney or Other Representative:

Signature: Dated:

Name (Print):

Mailing
Address:

Phone Number: () . Fax Number: ()

E-mail:




Cease and Desist Order and
Proposed Administrative Civil Liability Hearing

North Gualala Water Company
North Gualala River tributary to Gualala River then Pacific Ocean
in Mendocino County

scheduled to commence

May 27, 2009

Exhibit Identification Index

PARTICIPANT:
Exhibit Status of Evidence
Identification Exhibit Description By Official
Number Introduced | Accepted y vricla

Notice




