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’ D’ear Sir or-Madam-

* This 1etter isin response to the State Water Resources Control Beard (SWRCB)
. proposed regulation relating to the use of water for frost protect1on of crops in the
Russian River watershed in Mendocmo and Sonoema Countics, and provides the '
comments of I ackson Famﬂy Wmes (J FW) regardmg the proposed regulatlon

J d.CkSOIl FamJIy Wlnes, as one of the largest growers in Sonoma County anda
dedicated steward of the land that provides us the grapes to produce our world-class
- wines, Tecognizes the importance of water, not only for agriculture and domest1c use but -
also for the aquatic resources that make up the ecosystem of the Russian River. To that -
end, we have been, on our own initiative, diligently 1mplement1ng water conservation - -
initiatives throughout our operatlons In our vineyards, we have been actwely explormg o
and investing in alternative methods of frost protection. Effectlve solutlons require
careful analys1s 1mp1ementat10n and, unfortunately more-often that not, substantial
~capitol investment and time, While we and some of the Iarger orgamzatlons are mote -
likely to have the respurces to 1mplement these initiatives on a meamngful scale and time - -
frame, many of the growers in the Russian River watershed will need timé and financial _
: 'support to do the same. €33 ven.the 1mportance of ,gncutture 1o tite’ 1éenuty anid economic.
~ vitality of Sonoma ‘and. Mendocmo Counties, we believe you should-take that fact into
. account as you: ‘consider any changes to the regulanons that WOlﬂd haVe serlous long-
lastmg unpacts on. the agrlcultural commumty : :

: JFW s concerns center around the fact that (1) the proposed regulatlon is
: 1ncomplete in every meanmgful way, (2) the proposed regulation does not recognize or
~provide for enhanced storage in times of high-flow for use during frost season, despite
significant commentary about its Importaitce in both the Draft EIR and Statement of
Reasons, (3) the proposed regulatlons will create a substantial and poorly. understood
financial burden on the agricultural commumty, and (4) the reguIatlon seeks to
. 1mproperly and massively expand the Board’s regulatory authority over gfoundwater
- resources that are unrelated to the 1eg1t1mate purposes of thls regulatron JFW belreves
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that the SWRCB will receive comments from other indiViduals detailing similar "
' concerns and J FW endorses those comments and 1ncorporates them by reference
‘The gronosed regulatlon is mcomplete to the point of failing to pr0v1de affected o

parties with sufficient notice of the true mmact and s:gmficance of the regulatmn _
and fails to ur0v1de due process - '

. The regulatlon is largely 1ncomp1ete in many respects The most meamngful part
' ofthe regulatlons the Water Demand Management Plan (WDMP) has not yet been

- created. Because of this, any assessment of how this regulation — prohibiting activity that
is not in'compliance with a non-existent plan —1is speculatwe Other similar issues are in

- every sectlon of the regulatlon

Section 862(a). In addition to the faﬂure to define the WDMP, there is no _
© guidance on how to cornply w1th the regulation prior to the- 1mplementatzon ofthe - b

- “WDMP. In all likelihood the WDMP will take a long time to define and iniplement, and T

- _is likely to be challenged in legal proceedings and énjoined for that time. During that
. time, the regulation creates the unanswered question of how does one divertin .
.accordance w1th a plan that does not ex1st‘7 :

Section 862 (b). The most crltlcal aspects of thls paragraph, the stream’stage and
the composmon and eperatlon of the “governing body, are completely undefined.

Sectlon 862 (c). As rnentroned above the WDMP is undeﬁned in almost every .
' meamngful way. The recitation of minimum standards for the WDMP is insufficient to -
prov1de notice to affected partres of the actual impact and burden this regulatron 1mposes.-

) Section 8_62 (d). The- gr_oundwater prov131on,_ -whlch is drscussed in more deta—rl_ :
below, simply asserts that all groundwater is subject to the regulation. This is blatantly a

. decision to avoid trying to craft a meaningful definition of what is- hydraulically

) ~ connected groundwater (and make it the landholder’s problem) a.nd is an improper -
exercise in klcklng the problem down the road -

- Section 862 (e). Assertlng that compllance is a condition of perm1ttm2 and N -
- licensure magnifies the problem of not having'a WDMP in that there isno ‘way fo comply e T
- witha plan that does not-exist; Further as discussed below, due to the overreachmg and”
. erroneous assumptlon that all groundwater in the watershed is hydraulically connected to - -
- the stream system, this provision is of confusmg relevance to properly unpenmtted and
properly unhcensed wells in the watershed :

It is srmply not poss1b1e 0 determme ‘what the real-world 1mpact of this regulatlon '
will be, what the costs of compliance will be or whether this regulation will actually
- furthéer the stated goals of the regulation and the Board. This results in a near complete-
lack of guidance for compliance and a lack of guldance and clarity on nearly every 1ssue
~ attendant to-the regulatlon such as'the placement, implementation and operation of the -
stream gauge network In addrtlon the methodology for determmlng target stream stages

wPag’e 2of5




a methodology WhLCh Would be the ba51s of any punltrve or correctlve action d1rect1ves to
land owners, is only vaguely descnbed in the Draft Initial Statement of Reasons and is -
- full of qualifying terms and comments that completely undermine the ability to read and’
- meaningfully understand what is actually belng presented in the regulatron This leads to..
- the poss1ble conclusion that the regulation is being. kept purposefully vague to at thrs '
stage 1o hnnt criticism and scrutlny from those that it seeks to regulate

_ Accordlngly, the consequences of this regulatlon are almost en‘nrely unknown
. and unknowable. JFW asserts that, in addition to being improper rule-making and bad -
regulatory practice, nnplementmg this regulatlon without further development of the - T
~WDMP and other:details is a denial of due process. JFW reserves-all of its rlghts to object B

© o toand comrnent on developlng consequences of this regulatron

_The proposed regulatlon does not recogmze or nrov1de for enhanced storage in
- tlmes of hlgh-ﬂow for use durm frost season - - ‘ -

Desprte belng broadly recogmzed as an rmportant part of the solut1on to -
unnecessary mortality of salmonids due to stranding, the regulation is silent on provrsron
* for enhanced storage to alleviate the demand for in- stream water during frost protection. -
~season. The Draft Env1ronmental Impact Report | for thrs regulatlon states as follows

: _In this- case, apphcatton of the reasonable use doctrrne descrlbed in section 2.0,
above, requires consideration of the benefits of diverting water for purposes of
frost protection, the potential harm to salmonids; and the diverters’ ability to frost
: jprotect without adversely affecting salmoriids by coordinating or otherwise
- managing their diversions to reduce instantaneous demand. Deitch et al. suggest
that, if properly managed, the:abundance of flow that occuts during wet winters
may provide enough water to meet human needs and proiect instream uses. Thls
may be accomplished by changing when the d1ver31ons occur. For example; ‘water
. can be divertedto storage ptiorto a frost event, thereby reducing 1nstantaneous '
L demand durmg the event Draft EIR, Sec 31Lp ]1 :

' There is little controversy about the need and effectiveness of enhanced offstream :
storage to mitigate demand on strearfi flows during frost season. The concept of stormg '
- water in times of high'flow for use in times of Tow flow is notoniy seli-evident. bt

i endorsed by the materials attendant to ‘the draft regulation. The Draft EIR even 1dent1ﬁes ' _‘ |

itasa srgnlﬁcant “Potential Action by Affected Party” and devotes substantial pages to

the concept. Programs for enhanced storage are proven and- feasible. The Draft EIR cites -

the Napa regulatory systemn’s focus on offstream storage as a practical and effective

solution, saying “[t]he Napa re gulation. has been sticcessful and is an exarnple where

- diverters have used offstream storage and coordrnated therr drversmns in order to reduce B
1nstantaneous demand on the stream system : ‘

' Desprte the reco gmtron of the need for enhanced offstream storage and the ut111ty -
of pre-frost season diversions for the purpose of storing water for frost protection, the
o regulattons are completely sﬂent on the 1ssue of storage Thls needs to be corrected and a
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reasonable plan for 1mp1ement1ng a program for storlng frost protectlon water needs to be
1ncorp0rated 1nto the regulation itself. © : :

-The prop osed regulatlons Wlll create a substantlal and goorly understood burden on
the agrlcultura! commumtv

. Another effect of the lack of deﬁmtlon or spec1ﬁclty in the regulatlon is that the
‘ burden on the agricultural commumty in terms of time and money is impossible to
reliably calculate, but promises to be substantial. The Notice of Proposed Rulemakmg
'estlmates the cost 1mpacts to regulated persons and busmess to be as follows -

The State Water Board estrmates that the 1mtral capftal costs for a 160-acre
vineyard to comply with the proposed regulation would range from $9,600 to -
. $17,000 and the annual costs would range from $3,000 to $4,700. Capital costs -
- - for implementing any needed cosrective actions fora 160-acre vineyard would -
_;_irange from $236,000 to $352,000, with annual costs ranging from $26 000 to
$36 200 Norzce of Proposed Rulemakmg, 2 6

. These mrtlal estimates, whlch are likely skewed towards the low end of the range
of poss1ble costs, are in themselves extremely broad ranges, offering a plus-or-minus )
.~ $116,000.00 estimate in one case. [n addition, there is stated basis for calculating these:

- estimates and no indication. of what kinds of expenditures make up the total costs. Again,
the failure to propose a substantrally developed regulation, rather than a regulatlon that -
.-simply states that all the important parts will be developed latér, prevents those with the
- most to bear from the regulation from being able to understand the true burden of the

-- regulation. Beyond this, the costs estimated in the Notice of Proposed Rulemaking

~ improperly and dJsproportlonately burden the agricultural community ‘with unreasonably
‘large compliance costs. More information needs to be shared about the basis for the cost
estimates and more fime spent exarnining the extent of the burden of this regulation and

“the allocation of that burden béfore the regulation can be implemented. Not to do so risks -

o 'crlpphng this areas signature agrlcultura.l industry - threatenlng other sources of income - - .

~ ‘to the' region, including everything from regronal revenue from tourlsm to government i
revenue from payroll and sales taxes.

- Therem latmn seeks to rmpmperl’v and masswelv expgemd the Bo: Bcard’s rem tor';:
‘anthority over _groundWater reseurces that are unrelated to the legmmate Dumoses

o -of thls regulation

= The prov131ons of the regulatlon relatmg to groundwater are clearly, and '
1mproperly, overreachlng Sectlon 862 (d) of the proposed regulation reads as follows '

o (d) For purposes of th1s sectlon groundwater pumped within the Russian Rlver
watershed is considered hydraulically connected to the Russian River stream -
- system unless the diverter can demonstrate to the satisfaction of the board that the
groundwater being diverted is not hydrauhcally connected to any surface stream
Wlthln the Russ1an Rlver Watershed
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Tlns isa completely 1mproper burden shlft to the land’ holder to prove a negative e '

proposition, Further, because wells are typically beyond the appropnate ]urlsdrctlonal
~teach of the SWRCB. this paragraph amounts to a massive territorial grab over water
rrghts and resources that are beyond the role of the SWRCB to reach. Moreover, the .
science exists, and has been memorialized in maps cited in the Draft EIR itself, whrch
. 1dent1fy suspected hydrauhcally connected groundwater Draft EIR, p. 16. This provision
" effects a legal taking — impaosing regulatory and oversight authority and costs upon :
: landholders usrng groundwater that is unrelated to anythrng the SWRCB does.

Further the provision creates regulatory problems The enforcement mechanism

- in the regulat1on is contained in Paragraph (e), asserting that compllanee is a condition of = o

licensure and petmitting. Many-of the groundwater wells the regulatlon is attempting to -
assert dominion over are not within the SWRCB’s regulatory scope and are therefore not -
permitted. As a rtesult, this regulation creates a legal quagmire over what thls means for

. ;properly unpermrtted and unhcensed wells wrtlnn the watershed

Thrs aspeot of the regulatlon must be changed to remove the presumptlon of
“connection” (analogous to presuming “ouilt”). A more reasonable regulation would
create a-presumption of connection only if the site of the well falls within the areas
dehneated in the maps prepared by Stetson Engmeers as referenced in the Draft EIR.

Thank you for- the opportumty to comment on these crrtlcal issues. If you have
. any questlons regarding JFW’s eornrnents please feel free to contact me.

S1ncerel}{, -

B

~ EB.“Pete”Downs -

Senior Vice Pr_esident, External Affairs
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