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SACRAMENTQO, CALI FORNI A
MONDAY, OCTOBER 18, 1999, 9:00 A M
---000---

H O BROMWN: Good norning, |adies and gentlenen.

Call to order.

Ms. Scarpace, you are up with your second panel

M5. SCARPACE: Good nmorning. | would like to bring up
one issue concerning the live stream agreenent, and that is
the fact that it was used as the only mtigation neasure for
this project in raising the level of the Salinas Dam That
could be found in the EIR on page -- Executive Summary,
ES-17. And that lists the potentially significant inpacts
of the project. Says in part, potential adverse hydrol ogic
or hydrogeol ogic effects for Salinas R ver area downstream
fromthe reservoir are due to decreases in downstream fl ows
during wi nter nonths of above nornal rainfall years. Then
it lists --

H O BROAN: You are just reading fromthat?

MS. SCARPACE: Fromthat.

H O BROM: It will be helpful if you can have your
Wi tness -- go ahead and ask the questions of your w tness.
He will be sworn, and that may be nore neani ngful in your
total testinony.

M5. SCARPACE: Okay. | agree to that way.

Thank you.

CAPI TOL REPORTERS (916) 923-5447 525



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H O BROMN: Assenbl e your panel

While she is doing that, | amgoing to ask you, rem nd

all of you here today this is scheduled to be the |ast day

of th

assur

e hearing. W have gone on an extra day. And to

e tinely conpletion, your direct testinony is limted

to 20 minutes per witness and not to exceed two hours

t ot al

i mpor

So their testinmony should nerely sumari ze the

tant points in the witten testinony. And please limt

the testinony to key issues identified in the hearing

notic
woul d
here

possi

e. And I, and | think the rest of everybody here,
really appreciate full cooperation by those that are

today. Let's get finished with this today, if we

bly can.

M. Baiocchi, | don't think you have been sworn. 1Is

t here anybody el se in the audi ence who hasn't taken the

oat h?

Stand and take the oath all together

(Cath adm ni stered by Hearing O ficer Brown.)

H O BROM: Ms. Scarpace, you are up.
---000---

DI RECT EXAM NATI ON OF

CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE

BY MS. SCARPACE

MS. SCARPACE: The first witness is M. Joe

CAPI TOL REPORTERS (916) 923-5447
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M. Baiocchi, did you subnmit to us Exhibit A entitled
"Use It or Lose It"? It's a lawreview article regarding
the California Fish and Game Code, Section 5937?

MR J. BAIOCCH : Yes, | did.

M5. SCARPACE: |Is that a true and correct copy of that
law review article?

MR J. BAIOCCH : Yes, it is.

MS. SCARPACE: Have the courts cited this article in
t hei r opini ons?

MR J. BAIOCCH : There is at |east one appellate
opinion that | amaware of. That is one of the Cal Trout
cases. Oher than that, | amreally not sure.

M5. SCARPACE: Have the factual underpinnings of the
law review article regarding the declining resources change
MR J. BAIOCCH : | amnot a biologist. But as a
matter of comon knowl edge | think the things have gotten
worse. W have seen -- you can read the headlines. There
are nore endangered species listing, and there is

continuously fights over water.

| would say that if the articles -- if the issue was
timely then, it is crucial now.

H. O BROMN: Please pull the mcrophone closer to you

MR J. BAIOCCH : Certainly.

M5. SCARPACE: Can you present to us the essential

facts of this matter as it relates to Fish and Gane Code

CAPI TOL REPORTERS (916) 923-5447
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Section 59377

MR J. BAIOCCH : Sure. The facts that | have assuned
to be true are as follows: That you have a damon the
Salinas River; that it is owned and operated by the
applicants or licensees, pernittees in this proceeding; that
the historical flows enanating fromthat dam have been
insufficient to keep fish below in good condition and
specifically, | believe, there are sone southern steel head
that may have been in the stream | think your biol ogist
will testify to that.

And | have assumed all that to be true. And based on
that, | conclude that Section 5937 of the Fish and Gane Code
has not been conplied with.

| have al so consi dered whether there are any possible
exenptions or exceptions. And the |anguage of the statute
is pretty sinple, so | don't think that gets you anywhere.
So the bottomline is | don't think there is, based on those
assuned facts, that statute has not been conplied with.

M5. SCARPACE: Wuld it be appropriate for -- well,
assum ng the fact that the Board has never issued an order
to provide for the needs of fish below the dam would it be
appropriate in this proceeding for the Board to i ssue an
in-streamflow all owance for fish, to protect fish under
59377

MR. SLATER: M. Brown, | amgoing to object on the
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basi s these questions are all calling for |egal conclusions
regarding a public trust, perhaps a public trust conplaint
or a 5937 conpl aint which has never been filed. And the
Notice of Hearing that went out identifying issues regarding
this process indicated that -- nowhere did it indicate that
a 5937 conplaint was subject of this proceeding.

H O BROAN. Ms. Scarpace.

M5. SCARPACE: The protest in itself explicitly
requests in-streamflow all owances to conport with the
requi renents of 5937 and it explicitly alleges violations of
5937. So that issue has been part of the process fromthe
out set .

H O BROWN: Overrul ed

Proceed.
MR J. BAIOCCCH : | think I have the thread of your
qguestion in mnd. | may not fully understand it, because of

one aspect that | would disagree with that this Board has
conditioned pernits or pernmt on releasing water pursuant to
5937. That is water that the applicant had actually
purchased and conveyed downstream and wanted to sell via a
dam That exact -- that decision is a footnote in ny
article. | don't have it menorized.

Your nore specific question is what shoul d be done
here. And | think the Legislature made it very clear in the

section what has to happen here. There has to be sufficient
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water to keep downstream fish in good condition. Good
condition, | can't speak to | amnot a biol ogist.

M5. SCARPACE: Thank you.

Is this project exenpt fromFish and Gane Code Section
59377

MR J. BAIOCCH : | don't believe it is. What | have
seen in the opinions that have been published that construe
5937 and the water users and this Board's actions is there
are two questions. One is: |Is it applicable to 5937? The
t he second question is: How nmuch?

| haven't seen a |lot of success on the part of dam
owners in getting entirely free of the requirenents of
5937. So, | can't conclude that there is some kind of
exenption or exception on this project.

M5. SCARPACE: Thank you, M. Bai occhi.

MR, J. BAIOCCH : You're wel cone.

M5. SCARPACE: Are there any cross-examnination?

MR. SLATER: Just one questi on.

HO BROM: |Is that -- is this all?

MR J. BAIOCCH : That is all of my direct for this
Wi t ness.

H O BROM: W will go to cross, then. | have cross
set up alittle bit different. Starting with the Gty of
Paso Robl es.

M. Robi nson, do you have cross?

CAPI TOL REPORTERS (916) 923-5447
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MR. ROBINSON: M. Hearing Oficer, the City has no
Cross.

H O BROM:. M. Slater.

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CITY OF SAN LU S OBl SPO
BY MR, SLATER

MR. SLATER. Good norni ng.

MR J. BAIOCCH : Good norning, Counselor.

MR. SLATER: You do not have any specific training as a
bi ol ogi st, correct?

MR, J. BAIOCCH : That's correct.

MR. SLATER. And you have no opi nion on whether fish
are in good condition downstreamfromthe reservoir, correct?

MR, J. BAIOCCH : | assume that fact to be true.

MR. SLATER: And in inplenmenting provisions of 5937,
are you aware that the Board has adopted regul ati ons?

MR J. BAIOCCHI : Sure, yes.

MR. SLATER: Should the Board conply with its own
regul ati ons concerning the inplenentation of 59377

MR J. BAIOCCH : As long as it is consistent with the
statute, yes.

MR. SLATER. No further questions.

H. O BROMN: Thank you.
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Redi rect, Ms. Scarpace?

M5. SCARPACE: | don't have any redirect.
H O BROM:. No redirect. | suspect this panel is
excused, then. O staff, | amsorry. You are not excused.
Go ahead.
---000---

CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF

MR SUTTON: Jim Sutton

M. Bai occhi, 5937 says that the owner of the damis
responsi ble for conpliance. The owner of the damis Corps
of Engineers, is it not?

MR, J. BAIOCCH : | believe so.

MR. SUTTON: Does the state statute, in your opinion
apply to a federal entity, a federally owned dan®

MR J. BAIOCCHI : Yes, it does. | will oversinmplify
it, but the analysis is does the federal statute expressly
conflict with the state law? In other words, are they just
i rreconcil abl e?

In that case -- that case has not been factually
presented to the court, let ne put it that way. Under the
Recl amation Act they found that the Reclamati on Act was not
conpletely inconsistent with state | aw.

So, if there is a case out there, a statute that
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overrides 5937, | haven't heard of it.

MR. SUTTON: W have received testinmony that there are
bel ow Sal i nas Dam several, perhaps as many as five, smaller
danms |ocated in the first few niles bel ow Salinas Reservoir,
Salinas Dam CALSPA has been silent in their testinobny so
far concerning any requirement in terns of 5937 or any ot her
action regardi ng those dans and the possible inpact they
m ght have on the fisheries.

Has CALSPA any opi nion or recomendati on concerning
what action, if any, the Board should take on those dans?

MR, J. BAIOCCH : | have not been involved in those
downstream danms, and | am here on behal f of nyself, not --
called by CALSPA so | don't know their position. | would
say that the statute should apply to every dam owner.

MR. SUTTON: Thank you.

H O BROM: And no redirect.

M5. SCARPACE: No.

H O BROMN. You nmay excuse this panel, then.

MS. SCARPACE: Yes.

H. O BROM: Do you have another panel you wish to
bring forward now?

M5. SCARPACE: | will call my next panel.

H O BROWN. Thank you, M. Baiocchi.

MR. J. BAIOCCH : Thank you.

MS. SCARPACE: I would like to call Felix Smth.
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M. Smith, did you subnit a statement, witten
statenent, that we subnitted to the Board?

MR SM TH: Yes.

M5. SCARPACE: Do you have any changes that you want to
make to that statenment?

MR SMTH:. | have no changes, but | would like to
clarify or expand on a couple of things that were brought up
by others in comenting on nmy statenent.

M5. SCARPACE: Perhaps | could then just ask you a
guestion concerning that. First of all, is that statenent
that you submtted true and correct?

MR. SMTH: Yes.

M5. SCARPACE: What conments, then, do you have to nmke
regardi ng the proceeding before as it relates to your
st at ement ?

MR SMTH. Well, the question was up earlier as to a
-- question was asked. | believe by Ms. Mowka of the San
Luis Obispo fol ks, whether or not they went along with ny
condi tion nunmber two of recommended action. | want to
expand on that.

First thing | said is that there should be a steel head
restoration plan in conjunction with this project. It
shoul d be devel oped by the trustees in this particular case,
whi ch woul d be California Department of Fish and Ganme and

Nati onal Marine Fish Service. They should enter into a
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bi ol ogi cal opi nion concerning the Salinas Dam and
Reservoir.

The second aspect dealt with the planning for water
only at Salinas Reservoir. | asked that the area be | ooked
at in a conprehensive way, not just the needs of the Gty of
San Luis Obispo. But for them for this group, to get
together, to look at it conprehensively, to | ook at the
needs of San Luis Obispo, yes. But what are the needs of
the North County? What are the needs of Atascadero? Wat
are the needs of Paso Robl es?

Those have got to be brought together in sone kind of
conprehensive plan. To nove forward with the supplying the
wat er for one organi zation and fighting with another, |
think is kind of crazy. | have also said that there was two
coequal objectives.

One to keep the fish in good condition, basically, and
the second to provide water for the health and economc
viability of both San Luis Obispo and the North County.

That was not nentioned or did not cone across in the
guestioning that Ms. Mowka put forward.

It has cone out in this hearing that there is a
connection between the San Luis Cbi spo water supply and
Whal e Rock Reservoir. | asked a question earlier to one of
the SLO guys, City of San Luis Cbispo fol ks, pardon nme, what

the evaporation rate was on Salinas Reservoir conpared to
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Whal e Rock. Data fromthe Department of Water Resources

i ndi cates that the evaporation rate at Wal e Rock Reservoir
is probably half or two-thirds that of Salinas Reservoir.
There are pipelines that can connect the two.

It seems to nme if they want to conserve water, and one
way to conserve water is take it away froma place where it
is going to evaporate at 70 to 85 inches a year and nove it
to a location, another reservoir, and since apparently the
City of San Luis Obispo likes reservoirs for donestic water
supply, Whal e Rock reservoir probably evaporates probably
42, sonewhere around 40 to 50 inches a year. Just noving
t he sane anount of water with the same service area is going
to save a considerabl e anbunt of water w thout raising
Salinas Reservoir. And | think that should be brought
t oget her.

This will help bring together the needs -- by the way,
when | said North County, it's water in the river the needs
of Paso Robles, the needs of Atascadero and downstream The
City of San Luis Obispo has that recogni zed that there are
ot her people that are going to have to share the water.

| think it also would be remiss for ne or this Board
not to bring out the needs to nmeet Fish and Gane Code 5937.
This Board, if it does not include that as a recomendati on
or an action, action can be taken through the courts to

bring the City and the owner of the dam-- they want to
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become the owner of the dam to release and keep water in
the stream to keep the fish in good condition

Now, the conment was nade that a evaporation is a cost
of a reservoir doing business. Let ne state that the need
to keep fish in good condition and aquatic life is a cost of
doi ng busi ness when you operate a reservoir. And this was
brought out very clearly just a couple -- maybe only a year
ago where NRDC won the lawsuit on Friant that 5937 applies
to the Bureau of Reclamation and Friant.

Sal i nas Reservoir has a water right dating back to
around 1941. Happens to be about the sane tinme that Mno
Lake's first water rights were adjudicated. Friant Dam was
built during that period. Friant Damwas part of the war
effort. Salinas Reservoir was part of the war effort. |
don't believe there were any public trust eval uations taken
at that tine.

W have gone 45, alnpst 50 years, without a rel ook at
that. This Board has the affirmative duty to | ook at that
periodically. To ny know edge, it hasn't.

So, an individual can bring suit. A group in standing
can bring suit. O this Board can act and call for studies
as | recomrend under nunber one, to help restore steel head
to the Upper Salinas River bel ow Salinas Dam

M5. SCARPACE: Before we get on to the rest of your --

of my questions, can you state very briefly your
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qualifications to give this testinony?

MR SMTH Yes. | worked for the Fish and Wldlife
Service for 35 years as a professional biologist. | worked
in the area of environmental inmpact and water project
analysis for that period. Retired in 1990. Since 1990 I|'ve
participated in several things in front of this Board. |
al so have two petitions in front of this Board. A petition
on a 5937 public trust lawsuit on Friant Dam One-hal f of
that | don't have to worry about now because NRDC won it.
Now we are going to argue about the water, how nuch water

The second one is a waste and unreasonabl e use in
violation of public trust petition on the irrigation of
Salinas soils on the west side of the Salinas Valley. So,
have taken ny professional know edge, nmy citizen advocate
and what a citizen is supposed to do to try to get
correction of couple things that | think are wong.

M5. SCARPACE: Thank you.

Do you believe that the traditional streamfl ow
nmet hodol ogy to determ ne the in-stream fl ow needs of the
Salinas River can be applied to the reach between the
Sal i nas Dam and the Paso Robl es groundwater basi n?

MR SMTH |IFIMwas nentioned earlier. Parts of it
may be applied. | think you also have to | ook at the
stream It is very flashy. The reservoir up there provides

some stability to that. Unfortunately, when the reservoir
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spills, there is a gush of water that comes down. And when
the reservoir stops spilling, the flows drop out rather
precipitately. 1In sone cases to alnobst zero in just a
matter of a few days.

So, it is going to be very difficult to do that. In ny
estimation it will take a conbination of IFIM
observations, reservoir storage, including what is the
tenperature of water when steel head are up there. It is
probably going to be in January, February and March; coni ng
up on the freshets. And if the condition cones out, | am
sure that the people working on the steel head nanagenent
plan will conme up with a in-streamflow standard that will
be a base condition to provide for fish in the canyon
particularly in the nursery area, for steel head, to keep
themin good condition so they may go two years, three
years, four years later on a follow ng freshet.

M5. SCARPACE: Are there nethodol ogi es that can be
used, then, to determ ne proper in-streamflows for the
Sal i nas River?

MR SMTH: There are nethodologies. It won't be
nailed to one. It will probably be three or four different
nmet hods that will be used, all the way from | ooki ng at water
records, |ooking at gauge hei ghts, how nuch water flows by a
given point. The IFIMmay do it under certain conditions.

It sure as hell would do it under others, where you have
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flashy steam conditions.

M5. SCARPACE: Wuld you reconmend that the Board order
such stream fl ow studies to be conducted so that it could
make an order providing for the --

MR SMTH:. | would reconmend that the Board order the
Department of Fish and Gane to prepare a steel head and
aquatic resource restoration managenment plan, as | stated in
ny statenent.

M5. SCARPACE: Thank you.

What are your concerns -- howis the public trust --
how does the public trust doctrine apply to the Salinas
Ri ver and the downstreamrel eases that are required in this
i nstance?

MR SMTH:. The public trust doctrine gives, of course,
the opportunity for the people to seek a | egal renmedy
through a court regarding state action

Fish are public trust resources of the state. Water is
a public trust resource of this state. The public trust in
fishis in, lives in, the public trust resource of water.

So, therefore, they are tied together

If you take away the water, you sure as hell are going
to take away the fish. |If you deny that water, you will
deny fish in good condition. They go hand and glove in this
particul ar case.

M5. SCARPACE: Do steel head have any particul ar
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requirenents for flows that are maybe not -- that are not
being nmet currently?

MR SMTH If you | ook at water records, you will see
that nmuch of the river downstream of Salinas Dam
particularly in the canyon, there are mnimmflows. Wat I
mean by mninmumflows, | |ooked at one water record that had
it down at .01 cubic feet per second. | don't think that
that is much of a flowin the stream particularly if you
are going to try to keep fish in good condition

M5. SCARPACE: So, would you recommend an interim order
be made to provide for additional streamflows to keep fish
i n good condition?

MR SMTH Yes. Yes, | would; let nme put it that

way.

M5. SCARPACE: Do you have anything el se you wanted to
add?

MR SMTH: There were several things that cane up the
other day in cross of the San Luis Obispo folks. | did a

little work into the evaporation on the nodel that was in
some of the docunents that | received. And the evaporation
appears to be consistently understated in the docunent, in
the conments that | received.

| | ooked at several years --

M5. MROWKA: Could you provide a reference for us, what

docunent or witness you are referring to?
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MR SMTH Yes. Just a second. | have so nuch dam
stuff in this binder now-- | think it was Appendi x A,
Sal i nas Reservoir Qperation Mdel, sumary of results.
Scenario one, reservoir capacity. Cone out of -- that is
the reference.

M5. MROWKA: Thank you

MR SMTH: The years | |ooked at were, in case you
need those, | |ooked at '92, '85, '82, '83, October '82,
Septenber '83, '76, and Cctober '74 through '75, and then
Oct ober ' 73, '74.

If you want the reference for the anmount of evaporation
that occurs there, based on state water studies, | can give
you that if you like.

M5. MROAKA: | was primarily concerned about the
reference, who you were tal king about in your testinony.

MR SMTH. You don't want the reference?

M5. MROWKA: | always wel cone references.

MR SMTH As | see the live stream agreenent, the
live stream agreenent, as neasured down by Atascadero woul d
be taki ng advantage of all tributaries that are downstream
fromSalinas Dam And all tributaries upstream of Salinas
or Paso Robles to the damand the tributary watersheds have
a responsibility to contribute to the in-streamflow |f
one of the other streans, Trout Creek or one of the other

ones, contributes a sufficient ampunt of water to keep that
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stretch of the Salinas alive, it is really -- puts an undue
onus on them and not sufficient on the total watershed.

MR SUTTON. M. Smith, just a point of clarification.
You said "undue onus on them" Do you nmean the City of San
Luis Obispo or the Salinas Reservoir?

MR SMTH No. |If you have five tributaries, shall we
say, that are flowing naturally and you arbitrarily cut off
one, that means in the live stream agreenent, which is
responsibility for the reservoir, does not contribute rmuch
when the other streans are flowing. It is not any different
than in the Central Valley where all streans have to
contribute.

MR. SUTTON: "Thent refers to any of the remaining
tributaries, not just the Salinas Reservoir?

MR. SMTH: Correct.

MR. SUTTON: Thank you.

MR SMTH  What will happen is, if sonmebody wants to
go in and take water out of a tributary that is presently,
shall we say, without a water right, and sonebody wants to
take water out of it, and they take water out of it, someone
el se takes water out of another. Then who -- each tributary
has to contribute water to the downstream Not only to just
keep fish in good condition, but, in nmy estinmation, in order
to keep any vested downstream water rights in good

condi ti on.

CAPI TOL REPORTERS (916) 923-5447 543



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H O BROMN: Proceed, Ms. Scarpace, and any staff
guestioning on this does not count against your time. W' ve
taken that into account. You have five mnutes left with
this witness.

M5. SCARPACE: Can you explain the needs of steel head,
adult steelhead, in their migration paths, what type of
flows they need to get to their spawning areas and return?

MR SMTH: In the Salinas R ver they're probably
mgrating on the good fall or winter freshet. Wen the
drai nage is probably pretty wet, nove upstreamto the small
tributaries and spawn. The young will probably -- they nay
sumerover for one or two years. The adults nmay go to the
ocean. Even though steel head can survive that particul ar
trip, a large percentage of the steel head do not nmake it to
spawn a second year or third year

Looki ng at the conditions of the Salinas when they can
get out, any fish that nmakes it up the Salinas River to
spawn in the canyon has maybe a 60- or 75-day w ndow in
order to get out. They may nake it; they may not. | have
no evidence that there has been a significant nunber of
returning fishing accurmulating in the Lower Salinas River

M5. SCARPACE: So, in order to aid the migration of the
adult steelhead, is it necessary to have a fairly |engthy,
at least two nonths, two to three nonths, of continuous

large flows which would be spills fromthe reservoir?
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MR SMTH It would be difficult to have flows of 2-
to 3,000 cone down through the canyon, but it wouldn't be a
bad idea to have flows that would keep the stream wet of 25
to 30 second-feet once the reservoir spills.

The idea that we can dry up a river after it's been

flowing 200 or 2,000, and then after three or four days of

spilling goes down to al nbst zero, doesn't sound to be too
fair to me. |In sonme years, if the reservoir is high, then
it wll spill frequently, over a long duration. |If the

reservoir is low, it is going to take a lot of water in
order for it to -- before it gets up to the spillway to
spill.

The nore capacity there is in the reservoir the |ess
frequently it is going to spill, the | ess amobunt of water it
is going to spill.

M5. SCARPACE: What is the length of tine between when
a juvenile steel head energes fromits egg and when it needs
to mgrate back to the ocean?

MR, SMTH. When it needs or when it can. There are
two different things.

MS. SCARPACE: Well, first of all, needs.

MR. SMTH: Steel head have a tendency to sumrerover
two, three, four years in a stream That nmay be a very
val uabl e bi ol ogi cal asset to them So they can -- if their

native stream has a sufficient anmount of water to keep them
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alive and in a good condition, they can go out on the
followi ng year or two years or three years with heavy w nter
flows.

In the South Coast that is common. In the North Coast
it would be entirely different. That is a question really
directed toward the Fish and Gane experts.

M5. SCARPACE: In this particular case with the Salinas
Ri ver what would be the ideal tinme period to allow for
m gration of juvenile steel head back to the ocean?

MR SMTH Well, if they can summrerover, they would
probably go out on the first or second heavy w nter freshet,
whi ch may occur, according to sone of the records, as early
as the niddl e of Decenber and maybe as |ate as March

M5. SCARPACE: Wuld it be inmportant that they receive
spills fromthe reservoir every other year, or at |east
every two years, in your opinion?

MR SMTH | would like to see spills as often -- as
frequently as possible froma nanagenent standpoint. Now, |
recogni ze that during drought conditions the reservoir m ght
not spill. But there will be other inpacts to aquatic
resources during the drought, as well.

M5. SCARPACE: Wuld increasing the level of the
Sal i nas Reservoir prevent such frequent spills that are
necessary for the survival of steel head?

MR SM TH: It will reduce the anmbunt of water that is

CAPI TOL REPORTERS (916) 923-5447 546



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

passed downstream

M5. SCARPACE: Does that have a possibility of

elimnating nuch of the steel head popul ati on?

MR SMTH: It has a potential of inpacting the

downst ream popul ati on and novenent, correct.

M5. SCARPACE: That concludes nmy questions.

H O BROMW: M. Ashley, you want to go direct with him

and cross as a panel ?

M5. SCARPACE: Ckay.
Can we have cross-examnmination of M. Snith before |
H O BROM: | wll allowthat.
M. Robi nson, do you have cross?
MR. ROBINSON: The City doesn't have any questions.
H O BROM:. M. Slater.
MR. SLATER: Yes, the City has cross.
If I mght have just one nonent with M. Bai occhi.
H O BROAN. You may.
---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CI TY OF SAN LU S OBI SPO
BY MR SLATER

MR. SLATER. Mdrning, M. Smith. How are you?
MR SMTH. Pretty good.

MR. SLATER: It is your testinobny that there are two
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coequal objectives for the Salinas River and those are
provi sion of reliable water supply and al so taking care of
in-streamuses of fish and wildlife?

MR SMTH Wat | said was that would be the objective
of the follow ng, getting together. |If you |ook at ny
nunber one or two. The plan would have two coequa
obj ecti ves.

MR. SLATER. That is not your objective, as an
i ndi vi dual ?

MR SMTH: As opposed to what?

MR. SLATER. Wuld you agree that, as you stated in
your direct testinmony, that such a conprehensive plan ought
to have two coequal objectives?

MR SMTH: Yes. And they are stated here.

MR. SLATER: And are you of the opinion that there is a
present connection between Whal e Rock and Sal i nas Reservoirs?

MR. SMTH: Yes.

Direct connection. You people, San Luis Obispo takes
wat er from Whal e Rock over to the City

MR. SLATER: That is your opinion?

MR SMTH. That is what | heard. And they take water
from Salinas Reservoir. Wat | suggested was that there is
a right-of-way and a pipeline that can be laid al ong that,
so that water can be taken from Salinas Reservoir all the

way into Whale Rock to reduce the ampunt of evaporation that
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is lost in this whole process.

MR. SLATER: Is it your inpression that there is an
existing facility which connects the two reservoirs,
exi sting pipeline?

MR SMTH: Not directly.

MR. SLATER. Indirectly?

MR SMTH  The fact that the City is taking water out
of both them obviously, they can put a Ujoint in or a
val ve or sone kind of connection to nake water flow both
ways.

MR. SLATER. Have you done any anal ysis on what that
m ght cost or whether or not it is engineeringly feasible?

MR SMTH No, | did not nake that analysis.

MR. SLATER. Have you revi ewed anybody's anal ysis on
that issue?

MR. SMTH:. No.

MR. SLATER: Is it your contention that the Corps of
Engi neers has the sane federal status as the Bureau of
Recl amati on? M ght help you. Are you aware of Section 8 of
t he Recl amati on Act of 19027

MR SM TH: Yes.

MR. SLATER: Are you aware of whether or not there is a
conpar abl e wai ver of sovereign i munity anywhere in Corps'
aut hori zing act?

MR SMTH No. | would like to clarify that it is
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very unusual for Corps of Engineers to obtain a water right
on its operations.

MR. SLATER: | agree.

MR SMTH. So, therefore, this is out of the box, so
to speak, and that the -- since the City of San Luis is
trying to obtain ownership to the property, | can understand
why. You would be the owner and then would fall under 5937
in the lawsuit that can be brought by anyone in good
standi ng. And since the sane type of lawsuit was brought at
Friant, | think it is nmpst inportant that the City of San
Luis be aware that what nay be their yield under the
exi sting condition may be far different if 5937 is applied
to neet in good conditions.

MR. SLATER. But you are aware of the fact that the
City does not presently own the reservoir, correct?

MR, SM TH. That was stated here. Yes, sir.

M5. SCARPACE: | would like to interject an objection
here, that the previous question asked for a | ega
conclusion and there was already testinony given on that by
Joel Baiocchi in which he said that to his know edge there
was no conflicting federal statute that woul d preclude the
application of Fish and Ganme Code Section 5937 to this
si tuati on.

H O BROM:. M. Slater.

MR. SLATER: This witness offered testinmony on the
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application of 5937, its legal inplications, prior
experi ence applying the statute. So, question was asked on
direct. Entitled to cross.

H O BROM: Overruled

Proceed, M. Slater.

MR. SLATER. Do you have any experience with the
Nati onal Marine Fishery Service evaluating the inmpacts of
proposed water projects on fisheries?

MR SMTH Do I? | have worked with them over the
years, but not on this particular project.

MR. SLATER. Do you have general confidence in their
ability to performa Section 7 consultation under the
Federal Endangered Species Act?

MR SM TH: Yes.

MR. SLATER: Now, your testinmony on direct was
directed, | believe, to primarily the area nore than three
nmles downstream fromthe dam correct?

MR SMTH Well, we are |ooking at the canyon, so the
wat er would flow fromthe canyon or fromthe dam downstream
t hrough the reach through Atascadero and so forth into the
Paso Robl es gauge. Yes, that is the reach that I amtal ki ng
about .

Probably has the best conditions for steel head. When
you get into the open, sand bottom area, that is not

st eel head or steel head young habitat, in my opinion
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MR. SLATER: In your opinion, where does that area,
bei ng the open area, begin on the Salinas River?

MR SMTH: It starts really coming into around
Tenpl eton. The recharge probably really gets underway at
Tenpl eton and is probably well underway as it gets to Paso
Robl es.

MR. SLATER: Have you conducted any independent
anal ysi s regarding the inmpacts of downstream punpi ng on
streamflow in the main stenf

MR SMTH  No.

MR. SLATER. Are you aware of how nuch Atascadero
Mut ual Water Conmpany punps fromthe underfl ow?

MR SMTH: Not directly, no.

MR. SLATER. Are you aware of what quantity of water
any intervening water user produces fromthe underfl ow of
the Salinas River between Atascadero and Paso Robl es?

MR SMTH: Just what was testified to by sone farners
t he ot her day.

MR. SLATER. And do steel head that spawn in the
tributaries downstream fromthe dam need to have migratory
flows in every sunmer to get out, assuming --

MR SMTH | did not say sumer. | said that they
woul d probably go out on winter and spring freshets. And
t hey woul d go down.

MR. SLATER. Do they need to have migratory flows every
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year to survive?

MR SMTH:. To survive, no. To naintain a reasonable
popul ation | would say they would be beneficial toit. It's
i npossible in that particular area. The records indicate
that the stream has been dry several times when there
probably wasn't a damthere.

MR. SLATER: | think in your witten testi nbny you
stated that the Salinas River now supports nunmerous
beneficial uses; is that correct?

MR. SMTH: Yes.

MR, SLATER  You further state that a mx of warm water
and cold water species are found in the watershed, correct?

MR SMTH Right.

MR. SLATER. Some of those warm water species are
nonnative, correct?

MR SM TH: Yes.

MR. SLATER: Sonme are predators, correct?

MR SMTH  Oh, yeah

MR. SLATER. Do you have your witten testinony in
front of you?

MR SM TH: Yes.

MR. SLATER: Perhaps you can wal k ne th