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l. INTRODUCTION

The Byron-Bethany Irrigation District (BBID) holds a pre-1914 appropriative water
right to divert and beneficially use water from watercourses in the California Delta. The
State Water Resources Control Board (SWRCB) issued a Curtailment Notice to BBID
commanding it stop diverting water. BBID filed an action challenging the Curtailment
Notice. The SWRCB later rescinded the Curtailment Notice but maintained the prior
determination that there was no water available for BBID to divert. Shortly thereafter, the
SWRCB issued the Administrative Civil Liability complaint (ACL Complaint) ° against
BBID in Enforcement Action ENF01951 (ENF01951).

The primary issue in this adjudication is whether there was sufficient water
available to justify BBID's diversions of water in June 2015. To that end, it is beyond
dispute that the SWRCB's process of determining water availability did not undergo any
process consistent with the California Administrative Procedures Act (APA). As such,
the method relied upon by the SWRCB to determine water availability is an underground
regulation which cannot be used in ENF01951. Dismissal is warranted on this basis
alone.

Several other grounds merit dismissal of the ACL Complaint, including the
SWRCB’s failure to afford BBID its constitutional right to due process of law, the failure
to provide a neutral decision-maker, and the lack of authority to issue the ACL Complaint
in the first instance.

Il. PERTINENT FACTUAL AND PROCEDURAL BACKGROUND

BBID holds a pre-1914 appropriative water right to divert and beneficially use water
from watercourses in the California Delta. (See Declaration of Lauren Bernadett in
Support of Motion to Dismiss Admiinistrative Civil Liability Complaint In ENF01951
(Bernadett Decl.), BBID Exh. 202.) On June 12, 2015, Thomas Howard, the SWRCB's

Executive Director, issued a Curtailment Notice to BBID, commanding BBID to cease

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 1
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diverting water. A similar notice was sent to other water right holders in the entire
Sacramento and San Joaquin River watersheds, including the California Delta
(Curtailment Notice). (See Bernadett Decl., BBID Exh. 219.) The Curtailment Notice
directed BBID to “immediately stop diverting” under its pre-1914 water rights, and
provided that any further diversions would subject BBID to “administrative penalties,
cease and desist orders, or prosecution in court.” (/d. at p. 2.)

In response, BBID filed suit against the SWRCB on June 26, 2015, challenging the
Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due
process, and conducted a flawed water availability analysis. Multiple other water right
holders similarly situated to BBID, including The West Side Irrigation District (WSID), also
sued the SWRCB to challenge the Curtailment Notice. On July 10, 2015, in the WSID
proceedings, Judge Shelleyanne Chang of the Sacramento County Superior Court
granted WSID’s application for a Temporary Restraining Order (TRO), prohibiting the
SWRCB from acting on the basis of the Curtailment Notice, and finding that the
Curtailment Notice violated WSID’s due process rights (Order). (Bernadett Decl., Exh. J)

On July 15, 2015, in response to the Order, the SWRCB partially rescinded and
purportedly clarified the Curtailment Notice (Rescission and Clarification). (Bernadett
Decl., BBID Exh. 279.) The stated purpose of the Rescission and Clarification was to
rescind the “curtailment” portions of the Curtailment Notice, to reiterate the determination
that there was no water available for post-1902 water right holders to divert, and that
further diversions would subject the water right holder to administrative penalties. (/d. at
pp. 1-2.) On July 20, 2015, the SWRCB issued the ACL Complaint, alleging that BBID
unlawfully diverted water from June 13, 2015 to June 25, 2015. (Bernadett Decl., BBID
Exh. 277 at |11 26, 33.) The underlying basis for the ACL Complaint is the SWRCB's
June 12, 2015 determination, based on the SWRCB'’s water availability analysis, that
there was insufficient water available for diversion by water right holders with a post-1902

priority date. (Bernadett Decl., BBID Exh. 277 at 1 31.) The period of alleged violation

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 2
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begins on June 13, 2015, the day after the Curtailment Notice was issued.? (/d. at 9 17,
26, 33.)
. ARGUMENT

A. Dismissal is Proper Because the Method of Determining Water Availability is an
Unlawful Underground Regulation

1. The SWRCB'’s methodology to determine water availability

The SWRCB, or its staff, developed a method of determining water availability, and
has utilized that method to curtail water rights and otherwise inform water right holders
that insufficient water exists to satisfy water rights with various priority dates.®> This
method was employed to notify over 9,000 water right holders that water was unavailable
for diversion under their priority of right, and that continued diversions were unlawful.
(Bernadett Decl., BBID Exh. 293.) This analysis led to the SWRCB’s initial curtailment of
BBID'’s pre-1914 appropriative water right based upon a finding of “unavailability” of water

sufficient to satisfy BBID's water right. (Bernadett Decl., BBID Exhs. 219, 279.)

2. The SWRCB'’s water availability analysis is a regulation subject to the
California Administrative Procedures Act

California’s Administrative Procedures Act (APA) provides the following:

[n]o state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a regulation as defined in Section
11342.600, unless the guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule has been adopted as a
regulation and filed with the Secretary of State pursuant to this chapter.

(Gov. Code, § 11340.5, subd. (a).)
Thus, if a rule constitutes a “regulation” within the meaning of the APA*, it may not

2 The SWRCB, at the July 8, 2015 hearing in The West Side Irrigation Dist. v. State Water Resources
Control Bd., represented that the Curtailment Notice had no relation to the imposition of penalties.
(Bernadett Decl., BBID Exh. 276.) This representation is entirely inconsistent with paragraphs 17 and 18
of the ACL Complaint. (Bernadett Decl., BBID Exh. 277.)

* The SWRCB's method is identified on its Drought Year Action Watershed Analysis page:
hitp://www.waterboards.ca.goviwaterrights/water_issues/programs/drought/analysis/.

* A regulation is “every rule, regulation, order, or standard of general application or the amendment,
supplement, or revision of any rule, regulation, order, or standard adopted by any state agency to

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 3
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be adopted except in conformity with basic minimum procedural requirements. (Morning
Star Co. v. State Bd. of Equalization (2006) 38 Cal.4th 324, 333 (Morning Star Co.).) As
the California Supreme Court explained, “[o]ne purpose of the APA is to ensure that
those persons or entities whom a regulation will affect have a voice in its creation, as well
as notice of the law’s requirements so that they can conform their conduct accordingly.”
(Moming Star Co., supra, 38 Cal.4th at p. 333, citing Tidewater Marine Western, Inc. ’v.
Bradshaw (1996) 14 Cal.4th 557, at 568-569 (Tidewater).)

Regulations have “two principal identifying characteristics”: (1) the agency must
intend the rule to apply generally; and (2) the rule must implement, interpret, or make
specific the law enforced or administered by the agency or govern the agency’s
procedure. (Momning Star Co., supra, 38 Cal.4th at pp. 333-334, citing Tidewater, supra,
14 Cal.4th at p. 557, 571.)

The SWRCB's water availability analysis is a regulation within the meaning of the
APA. The SWRCB's method of determining water availability for the purpose of issuing
curtailment notices is applied generally, forming the basis to issue curtailment notices to
at Ieast 9,329 water right holders. (Bernadett Decl., Exh. BBID 293.) Thus, the first of
the two “identifying characteristics” is met. The second characteristic is likewise met, as
the SWRCB purported to use the water availability analysis to implement the water right
priority system. (Bernadett Decl., Exh. B at pp. 143:14-21, 145:7-12.) As stated in the
ACL Complaint, “[d]rought management of water rights is necessary to ensure that water
to which senior water right holders are entitled is actually available to them . ... The
June 1l2 Unavailability Notice reflects the State Water Board’s determination that the
existing water in the Sacramento-San Joaquin watersheds and Delta is insufficient to
meet [ demands . . . .” (Bernadett Decl., BBID Exh. 277 at { 18.) The ACL Complaint
also explains that “[t]he State Water Board determines availability of water for water rights

of varying priorities in any watershed by comparing the current and projected available

implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure.”
(Gov. Code, § 11342.600.)

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 4
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water supply with the total water right diversion demand.” (Bernadett Decl., BBID Exh.
277 at 1 19.) The June 12 Curtailment Notice and the July 15 Rescission and
Clarification make similar statements, reinforcing the SWRCB's determination of lack of
water available based on this methodology. (Bernadett Decl., BBID Exhs. 219, 279))
The SWRCB utilizes this methodology to implement the Water right priority system — the
body of California law the SWRCB argues it was implementing through the curtailments.?

Thus, the method of determining water availability is a regulation subject to the APA.

3. The SWRCB did not comply with the APA in developing its water
availability analysis

As set forth by the California Supreme Court in Moming Star, “[ilf a rule
constitutes a ‘regulation’ within the meaning of the APA . . . it may not be adopted,
amended, or repealed except in conformity with 'basic minimum procedural
requirements' that are exacting.” (Morning Star Co., supra, 38 Cal.4th at p. 333, internal
quotations, citations omitted.) These “basic minimum procedural requirements” include
public notice of the agency’s proposed regulatory action, including the regulation’s text
and reasons for the regulation. (/bid.) Interested parties are entitled to an opportunity to
respond and the agency is required to respond in writing to public comments and submit
all materials relied upon to the Office of Administrative Law, which reviews the regulation
for consistency with the law, clarity, and necessity. (/bid.) Any regulation that
substantially fails to comply with these requirements is invalid. (/bid.; Gov. Code,

§ 11350.) Itis indisputable that the SWRCB did not comply with the APA mandates for
the water availability analysis it used to allege violation of Water Code section 1052.

On April 25, 2014, the Governor issued a proclamation providing that, among

other things, the SWRCB “will adopt and implement emergency regulations pursuant to

Water Code section 1058.5, as it deems necessary . . . to require curtailment of

* Notably, while the APA also provides for a limited class of exceptions to the strict compliance mandate of
the APA, the SWRCB's water availability analysis and curtailments do not fit within any of those
exceptions.

Motion to Dismiss Administrative Civil Liability Complaint in ENFO1951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 5
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diversions when water is not available under the diverter's priority of right.” (Bernadett
Decl., Exh. F at {17.) The SWRCB adopted an emergency regulation at title 23, section
875 of the California Code of Regulations, authorizing the Deputy Director of the Division
of Water Rights to “issue curtailment orders to post-1914 appropriative water right
holders . . .." (Cal. Code Regs., tit. 23, § 875 (b); emphasis added.) Importantly, the
SWRCB never adopted regulations, emergency or otherwise, providing for the
curtailment of pre-1914 appropriative water rights. Regulations adopted under Water
Code section 1058.5 expire automatically in 270 days unless renewed by the SWRCB.
(Wat. Code, § 1058.5, subd. (c).) Section 875 became effective on July 16, 2014 and
expired on April 14, 2015. (Bernadett Decl., Exh. G.) The SWRCB’s website regarding
emergency regulations does not contain information indicating that section 875 was
renewed or otherwise extended.

The Governor’s April 25, 2014 Proclamation was continued by Executive Order
B-29-15, issued on April 1, 2015. (Bernadett Decl., Exh. H at [ 1.) There is no indication
that the SWRCB adopted any emergency regulations regarding the curtailment of pre- or
post-1914 appropriative water rights, or the method of determining water availability used
by the SWRCB in issuing curtailments in 2015.

The SWRCB's method of determining water availability and issuing curtailments is
an underground regulation because it did not comply with any APA procedures. As such,
the SWRCB cannot rely on that water availability analysis in ENF01951. (Office of Admin.
Law, www.oal.ca.gov/underground_regs.htm [‘If a state agency issues, enforces, or
attempts to enforce a rule without following the APA when it is required to, the rule is -
called a ‘underground regulation.” State agencies are prohibited from enforcing

underground regulations.”]) The ACL Complaint must be dismissed.

B. The ACL Complaint Should Be Dismissed for Violation of BBID’s Constitutional
Right to Due Process

The SWRCB premises the ACL Complaint on its prior determination that water was

unavailable for BBID to divert under its pre-1914 appropriative water right in June 2015.

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 6
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The SWRCB alleges that BBID knew of this predetermined fact when BBID diverted water
between June 13 and 25, 2015; a finding of fact that was made without any hearing and,
therefore, deprived BBID of its right to contest the finding. This constitutes a taking of

BBID's property right without due process of law.

1. The June 12, 2015 Curtailment Notice and subsequent July 15, 2015
Rescission and Clarification violate due process

BBID’s pre-1914 appropriative water rights are real property enjoying
Constitutional protections. (Fullerton v. State Water Resources Control Bd. (1979)

90 Cal.App.3d 590, 598 (Fullerfon).) Indeed, and since statehood, water rights in
California have been considered real property. (Fudickar v. Eastside River Irrigation
Dist. (1895) 109 Cal. 29, 36-37) As vested property rights, water rights “cannot be
infringed by others or taken by governmental action without due process . . . .” (United
States v. Stafe Water Resources Control Bd. (1986) 182 Cél.App.Bd 82, 101.) Water
rights held and managed by an irrigation district for the benefit of its landowners are not
distinguished from private rights to water, and receive the same constitutional due
process protections. (/vanhoe Irrigation Dist. v. All Parties and Persons (1957) 47 Cal.2d
597, 625, revd. on other grounds sub nom. Ivanhoe Irrigation Dist. v. McCracken (1958)
78 S.Ct. 1174.) As a constitutional matter, due process requires an opportunity to be
heard, and an opportunity to confront and cross-examine adverse evidence. (Goldberg
v. Kelly (1970) 397 U.S. 254, 268-269.)

The Curtailment Notice was a command by the SWRCB to BBID to cease
exercising its property right — its right to divert water under its pre-1914 appropriative
right. However, the SWRCB issued the Curtailment Notice without any due process
hearing, and BBID had no opportunity to challenge any evidence relied upon by the
SWRCB in issuing the Curtailment Notice. Likewise, BBID did not have an opportunity
to present evidence that the Curtailment Notice should not have issued.

In the WSID matter, Judge Chang determined that the Curtailment Notice violated

due process as articulated by the United States District Court for the Eastern District of

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 7
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California in Duarte Nursery, Inc. v. United States Army Corps of Eng’rs (E.D. Ca. 2014)
17 F.Supp.3d. 1013 (Duarte). As such, the Court issued a TRO prohibiting the SWRCB
from taking any action against WSID, et al. based on the Curtailment Notice. (See
Bernadett Decl., BBID Exh. 379.) Judge Chang held that the Curtailment Notice violated
due process because it is “coercive such that a recipient is likely to believe they are no
longer entitled to divert ... because the Board has already declared in the Curtailment
[Notice] that it has made a determination that they are no longer entitled to divert under
their appropriative water rights, without any sort of pre-deprivation hearing.” (/d. at 15.)

Judge Chang's ruling is equally applicable to the Curtailment Notice issued to
BBID because the Curtailment Notice that formed the subject of her Order is identical to
the Curtailment Notice issued to BBID. Thus, because the Curtailment Notice violates
WSID’s due process rights, it necessarily violates BBID's due process rights.

In response to the TRO on July 15, 2015, the SWRCB issued the Rescission and
Clarification. (See Bernadett Decl., BBID Exh. 279.) While the Rescission and
Clarification claims to “rescind the ‘curtailment’ portions of the unavailability notices,” it
continues to rely upon its prior “finding” that there was and is no water available for BBID
to divert under its pre-1914 water right, and maintains that any diversion of water after
receiving the Curtailment Notice is unlawful. (/d. at p. 1.)

Indeed, the SWRCB's pre-determination of water availability is confirmed in sworn
declarations filed by the SWRCB in Superior Court. Specifically, in Banta-Carbona
Irrigation Dist. v. SWRCB, San Joaquin County Superior Court Case No. 39-2015-
00326421-CU-WM-WTK (Banta-Carbona), the SWRCB filed a declaration in opposition
to Banta-Carbona Irrigation District's request for a TRO. (See Bernadett Decl., BBID
Exh. 299.) John O’'Hagan, the Assistant Deputy Director of the SWRCB's Division of
Water Rights,® declared the Curtailment Notice represents the SWRCB's “findings of the

unavailability of water” under a water right holder’s priority of right, and is subject to

S Mr. O’Hagan led the SWRCB's curtailment effort and water availability effort for the past two years.

Motion to Dismiss Administrative Civil Liability Complaint in ENFO1951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 8
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enforcement. (/d. at §6.) Mr. O’'Hagan further declares that the “[d]iversion of water
when it is unavailable under a diverter’s priority of right constitutes an unauthorized
diversion and a trespass against the state.” (/d. at [ 8.)

While the Rescission and Clarification purports to rescind the “commands”
contained in the Curtailment Notice, it maintains and reiterates the SWRCB’s
determination that water was unavailable for diversion, and that continued diversions
subjected BBID to penalties. Thus, the Rescission and Clarification perpetuates the
same due process violations Judge Chang found in the Curtailment Notice, effectively
depriving BBID of use of its water right without an opportunity to challenge or present

evidence to rebut the deprivation.’

2. The ACL Complaint perpetuates the prior due process violations

The ACL Complaint is expressly based upon the Curtailment Notice and the
subsequent Rescission and Clarification, thus perpetuating the due process violations.
Indeed, notwithstanding the Rescission and Clarification, which was supposed to rescind

the June 12 Curtailment Notice’s due process violations, the ACL Complaint states:

On June 12, 2015, the [SWRCB] issued [the Curtailment Notice], which
notifies all holders of pre-1914 appropriative water rights with a priority date
of 1903 and later within the Sacramento and San Joaquin River
watersheds of the lack of availability of water to serve their rights . . . .
(Bernadett Decl., BBID Exh. 277 at § 17.)

The ACL Complaint perpetuates the predetermination that there was no water for
BBID to divert under its water right. (Bernadett Decl., BBID Exh. 277 at ] 18.)
The O’Hagan declaration in Banta-Carbona, filed on June 23, 2015, and the ACL
Complaint make clear that the SWRCB made a prior determination that BBID could not
lawfully divert water under its pre-1914 water right after June 12, 2015. The SWRCB's
pre-determination of water unavailability in the Curtailment Notice is the basis fof the

SWRCB's proposed imposition of a multi-million-dollar penalty. (See Bernadett Decl.,

! Additionally, the Rescission and Clarification is ambiguous and does not directly rescind the
unconstitutional Curtailment Notice. Rather, it refers only to a partial rescission, rendering it impossible to
reliably determine what, if any, part of the Notice was rescinded, thus continuing the due process violation.
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BBID Exh. 277 at 1 31.) Yet, BBID was never afforded an opportunity to challenge or
present evidence that there was sufficient water available for it to divert.

The SWRCB now argues that BBID will get its “due process” hearing in the
Enforcement Action. (See Bernadett Decl., Exh. K at p. 8:4-12.) Granting a post-
deprivation hearing does not, however, cure the constitutional infirmity. Constitutional
and procedural shortcomings are not curable by offering a hearing. (Cohan v. City of
Thousand Oaks (1994) 30 Cal.App.4th 547, 559 ["a hearing does not cure arbitrary and
high-handed procedural due process violations"].) By arguing that BBID will get its due
process hearing on the deprivation of its property rights through this administrative
proceeding, the SWRCB turns due process on its head. The SWRCB argues that it is
not commanding BBID to cease diversions, but if BBID continues to divert, the SWRCB
will fine BBID $5.2 million based upon the SWRCB?s prior finding and determination that
there was no water available for BBID to divert. (Bernadett Decl., BBID Exh. 279 at
p. 2.) Thus, the only way BBID can challenge the SWRCB's finding of water
unavailability is to risk an administrative enforcement proceeding.

Threatening enforcement as the only way to obtain a judicial determination of
one’s property right is itself a violation of due process. As Judge Karlton explained in
Duatrte:

Forcing plaintiffs to wait idly about while [defendant] decides whether to

bring an enforcement action has the effect of continuing to deprive

plaintiffs use of their property, without end. (Duarte, supra, 17 F.Supp.3d
atp. 1023.)

The SWRCB's position is at direct odds with Duarte. The SWRCB's purported
rescission of the command to cease diverting while at the same time retaining the pre-
determination that BBID cannot legally divert, arguing that BBID can get a fair hearing
when and if the SWRCB brings an enforcement action, “has the effect of continuing to
deprive [BBID's] use of [its] property.” (Duarte, supra, 17 F.Supp.3d at p. 1023.) BBID is
entitled to a hearing prior to being deprived of its property rights.

This is not the first instance the SWRCB has faced a need to address water use

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
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curtailments. However, the SWRCB's drastically different approach of actually affording
water right holders due process protections, highlights the clear due process violations at
issue herein.

By way of example, Term 91 is a provision that curtails water right holders that
are junior to the Department of Water Resources and U.S. Bureau of Reclamation when
they release stored water to meet water quality objectives. In March of 1981, the
SWRCB held a hearing on the method for determining when Term 91 curtailments
should take effect, providing all interested parties an opportunity to test information
through cross-examination and presentation of opposing evidence. The SWRCB
deliberated on the evidence and, through Order WR 81-15, established a final method
for determining when Term 91 curtailment would incept. (Bernadett Decl., Exh. Q.) As a
final decision, any party had the opportunity to challenge the Order. Here, among other
deficiencies, the SWRCB did not hold a hearing or provide any opportunity for parties to
review or challenge the water analysis methods or the ultimate curtailménts.

Moreover, the period of alleged unlawful diversions as set forth in the ACL
Complaint is from June 13 through June 25, 2015. The SWRCB did not issue the
Rescission and Clarification until July 15, 2015. Accordingly, even if the Rescission and
Clarification cured the due process violation, the SWRCB seeks to assess penalties of
up to $5.2 million for alleged violations during the time the SWRCB was committing an
ongoing violation of BBID’s due process rights. Penalties cannot accrue during the
period of a due process violation; otherwise, due process protections would be

meaningless.

C. The ACL Complaint is Void as a Matter of Law and Must be Dismissed for Lack of
Delegation Authority

On July 20, 2015, Assistant Deputy Director for Water Rights John O’Hagan,
signed and issued the ACL Complaint. (Bernadett Decl., BBID Exh. 277.) Mr. O’Hagan
signed both the ACL Complaint and the letter transmitting the ACL Complaint to BBID.

(/bid.) Mr. O’Hagan and the Prosecution Team originally relied on Resolution No. 2012-
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0029 and a 2012 Redelegation Memorandum for Mr. O'Hagan’s delegation authority.
(Bernadett Decl., BBID Exhs. 277 at ] 3, 298, 300; Exh. L.) They now rely on two staff
memoranda purporting to delegate authority to issue ACL complaints to the Assistant
Deputy Direétor for Water Rights. (Bernadett Decl., Exhs. D, N, O, P.)

Despite the issuance of staff memoranda speaking to delegation, the authority to
issue the ACL Complaint simply cannot be delegated to Mr. O'Hagan absent statutory
authority. “As a general rule, powers conferred upon public agencies and officers which
involve the exercise of judgment or discretion are in the nature of public trusts and
cannot be surrendered or delegated to subordinates in the absence of statutory
authorization. [Citations.]” (California School Employees Assn. v. Personnel Com. of
the Pajaro Valley Unified School Dist. of Santa Cruz County (1970) 3 Cal.3d 139, 144
(California School Employees Assn.); see also Bagley v. City of Manhattan Beach
(1976) 18 Cal.3d 22, 24-25.) In contrast to discretionary action, “public agencies may
delegate the performance of ministerial tasks, including the investigation and
determination of facts preliminary to agency action. [Citations.]’ (California School
Employees Assn., supra, 3 Cal.3d at p. 144.) When the Legislature provides an official
with powers and duties personal to the individual, however, the powers and duties
cannot be delegated. (See Central Delta Water Agency v. State Water Resources
Control Bd. (2004) 124 Cal.App.4th 245, 261 (Central Delta).)

Under Water Code section 1055, the power and authority to issue an ACL
complaint for alleged violations of Water Code section 1052 is personally vested in the
Executive Director. (Wat. Code, § 1055, subd. (a).) Deciding whether to issue an ACL
complaint requires the exercise of judgment or discretion, and is not merely ministerial.
Thus, the Executive Director cannot delegate his authority under Water Code
section 1055. (California School Employees Assn., supra, 3 Cal.3d at p. 144.) To the
extent the SWRCB argues that the authority to issue an ACL complaint was properly
delegated to the Assistant Deputy Director for Water Rights under Water Code section 7

(see Bernadett Decl., Exhs. N, O), section 7 has been limited by case law and is
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recognized to apply only to the delegation of authority relating to procedure. (Central
Delta, supra, 124 Cal.App.4th at p. 262, fn.15.)

Additionally, the delegation documents now relied on by the SWRCB are mere
staff memoranda, not official Board actions. (Bernadett Decl., Exhs. N, O.) The
delegation documents purport to delegate statutory authority personally vested in the
Executive Director; other delegations undertaking such an important task were carried
out by Board resolution. (See Bernadett Decl., BBID Exhs. 298, 304.)

Even if the purported delegation documents could be read consistent with the
Prosecution Team’s interpretation (which they cannot), Resolution No. 2012-0048 Qrants
the Delta Watermaster the authority to issue ACL complaints for illegal diversions in the
Delta. (Bernadett Decl., Exh. 304 at 1 1.6.) This is consistent with the Legislative grant
of personal powers and duties over matters affecting the Delta to the Delta Watermaster.
(Wat. Code, § 85230, subd. (b) ['The Delta Watermaster's delegated authority shall
include authority to ... issue a[n] ... administrative civil liability compliant.”].) To the
extent that such authority applies to this enforcement proceeding, the Delta Watermaster
has not delegated this authority.®> Accordingly, there is no legal support for
Mr. O'Hagan'’s putative authority to issue the ACL Complaint. The ACL Complaint must

be dismissed.

D. Constitutional Due Process Mandates Disqualification of the Hearing Officer

The right to an unbiased adjudicator in an administrative adjudication is a
fundamental component of due process. Under California law, a hearing officer is
subject to disqualification for bias, prejudice, or interest in the proceeding. To avoid a
violation of due process,' the SWRCB must ensure adequate separation of functions
between the individuals acting in a prosecuting capacity from those acting in an
adjudicatory capacity. Additionally, the hearing officer must not have prejudged the

outcome of the adjudication.

% In any event, any redelegation to subordinate staff would be unlawful. As such, the Delta Watermaster
cannot redelegate this authority to the Deputy Director. (Central Delta, supra, 124 Cal.App.4th at p. 261.)
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1. The Prosecution and Hearing Teams

The SWRCB issued a “Notice of Public Hearing and Pre-Hearing Conference” on
August 19, 2015 (Hearing Notice), advising that Board Member Doduc will serve as the
Hearing Officer, and designating a “Hearing Team” and a “Prosecution Team.”
(Bernadett Decl., BBID Exh. 302 at p. 3.) The Hearing Notice states: “[t]he hearing team
members will be: Nicole Kuenzi, Staff Counsel; Jane Farwell-Jensen, Environmental
Scientist; and Ernest Mona, Water Resource Engineer.” (/bid.) The purpose of the
Hearing Team is to “assist the hearing officer by providing legal and technical advice.”
(/bid.)

The Prosecution Team members are Andrew Tauriainen, an attorney in the Office
of Enforcement, and Kathy Mrowka, the Manager of the Enforcement Section.
(Bernadett Decl., BBID Exh. 302 at p. 3.) Mr. O’'Hagan, who oversees the SWRCB's
Enforcement Section and is Ms. Mrowka’s direct supervisor, stated in sworn testimony
that he considers himself part of the Prosecution Team, whether or not expressly
identified in that capacity in the Hearing Notice. (Bernadett Decl., BBID Exhs. 297, 334
at pp. 13:23-14:2; Exh. C at p. 106:19-23.) Mr. O'Hagan also signed the ACL Complaint,
which is the Prosecution Team’s “Complaint.” (Bernadett Decl., BBID Exh. 277.)
Additionally, Michael George, the Delta Watermaster, identifies himself as part of the
Prosecution Team, and Thomas Howard signed the Curtailment Notice, which led to
ENF01951. (Bernadett Decl., Exh. E at p. 49:11-18; BBID Exh. 219.)

Under the heading “separation of functions,” the Hearing Notice confirms that
“[tlhe prosecution team is separated from the hearing team and is prohibited from having
ex parte communications with any members of the State Water Board and any members
of the hearing team regarding substantive issues and controversial procedural issues
within the scope of this proceeding. This separation of functions also applies to the
supervisors of each team.” (Bernadett Decl., BBID Exh. 302 at p. 3.)

2. The guarantee of due process mandates a fair hearing

The right to an unbiased adjudicator is a fundamental component of the
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guarantee of due process. (Morongo Band of Mission Indians v. State Water Resources
Control Bd. (2009) 45 Cal.4th 731, 737 (Morongo) [“the constitutional guarantee of due
process of law requires a fair tribunal” in administrative adjudications].) “A fair tribunal is
one in which the judge or other decision maker is free of bias for or against a party.”
(Ibid.) Thus, “the presiding officer” and any “other person or body to which power to hear
or decide in the [administrative] proceeding is delegated” are “subject to disqualification
for bias, prejudice or interest in the proceeding.” (Gov. Code, § 11425.40.)

As one safeguard against biased decision-mékers, an agency must separate the
adjudicative function from the investigative, prosecutorial, and advocacy functions within
the agency when it conducts an adjudication. (Gov. Code, § 11425.10(4).) This
mandatory separation of functions is “[o]ne of the basic tenets of the APA [because it]
promotes both the appearance of fairness and the absence of even a probability of
outside influence on administrative hearings.” (Nightlife Partners, Ltd. v. City of Beverly
Hills (2003) 108 Cal.App.4th 81, 91 (Nightlife).) Thus, administrative adjudications
protect due process rights in two ways: (1) persons who are biased or who have
prejudged a matter may not act as adjudicators; and (2) an agency must separate the
prosecuting and adjudicating functions. The test is an ijective one. (People v.

Freeman (2010) 47 Cal.4th 993, 1001.)

3. The test is whether the totality-of-the-circumstances shows a probability of
actual bias too high to be constitutionally tolerable

Generally, “[iJn water rights adjudicative proceedings, [the] Board member serves
as the hearing officer, and the agency’s practice is to separate the prosecutorial and
advisory functions on the staff level, with some employees assigned to an enforcement
team and others to a hearing team.” (Morongo, supra, 45 Cal.4th at p. 735.) To
guarantee due process in such adjudications, “an employee engaged in prosecuting
functions for an agency in a case may not, in the same or a factually related case,
participate or advise in either the decision, or the [review] of that decision.” (Nightiife,

supra, 108 Cal.App.4th at p. 92, original italics.)
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BBID need not show actual bias or prejudice to support its motion for
disqualification; it need only show that this is a situation “in which experience teaches
that the probability of actual bias on the part of the judge or decision maker is too high to
be constitutionally tolerable.’ [Citation.]” (Morongo, supra, 45 Cal.4th at p. 737.) The
due process evaluation is a totality-of-the-circumstances analysis. (Quintero v. City of
Santa Ana (2003) 114 Cal.App.4th 810, 817 (Quintero), disapproved on other grounds in
Morongo at p. 740, fn. 2.)° Accordingly, while the trust and collegiality between a
hearing officer and prosecution team members is not, in-and-of-itself, sufﬁcient to
support a hearing officer’s disqualification in an adjudication, such a relationship coupled
with other evidence that the lines between advocate and adviser have become blurred
can rise to the level of a due process violation. (Morongo at pp. 741-742 [approving the
totality-of-the-circumstances test outlined in Quintero).) Here, the facts delineate a
pattern of failure to separate the prosecuting and adjudicating functions regarding issues

directly related to and critical to fair adjudication in ENF01951.

4. The SWRCB has not observed the separation of functions as required by
statute, case law, and the hearing notice

BBID and the SWRCB agree that water availability is the primary issue in this
proceeding. (Bernadett Decl., Exh. M at p. 2.) Thus, the repeated and detailed
interactions between the Prosecution Team, SWRCB executive management, and
Board Members regarding water availability and curtailments for at least two years prior
to June 2015 makes the separation of functions illusory at best. At various Board
meetings, Mr. O'Hagan and Ms. Mrowka, both members of the Prosecution Team,
provided numerous updates and presentations to the Board Members regarding water

supply availability and curtailments.”® Ms. Mrowka and Mr. O’Hagan further advised and

® Quintero remains good law. The Supreme Court only disapproved of language in Quintero “suggesting
the existence of a per se rule barring agency attorneys from simultaneously exercising advisory and
?rosecutorial functions, even in unrelated proceedings.” (Morongo at p. 740, fn. 2, italics added.)

°(See, e.g., Board Meetings, Bernadett Decl.: BBID Exh. 306 at p. 3; BBID Exh. 308 at pp. 5, 7; BBID
Exh. 310 at pp. 3, 5, 7; BBID Exh. 312 at pp. 4-7, 9; BBID Exh. 316 at pp. 3-9, 11-12 [discussing plans to
issue curtailments, predictions for curtailing senior water right holders, and in what increment curtailments
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updated the Board Members on water availability, curtailment, and enforcement actions
after issuing the ACL Complaint."" Even outside of formal Board meetings,
Mr. O'Hagan, Ms. Mrowka, and Board Members directly discussed water availability and
curtailment issues with each other.'” Thus, Mr. O'Hagan and Ms. Mrowka have acted as
principal advisers to Board Members on water availability, curtailment, and the drought.
Mr. Tauriainen, also a Prosecution Team member, likewise advised Board
Members regarding curtailment and enforcement iss'ues.13 Mr. George, the Delta
Watermaster who identifies himself as a Prosecution Team member, also had numerous
conversations with Board Members, including the Hearing Officer, regarding water
availability in the Delta. (Bernadett Decl., Exh. E at pp. 79:10-80:3.) Indeed, at a public
workshop, Board Members discussed with SWRCB management and enforcement staff
the desire to develop a strategy “to tee up the issues” for enforcement and get “a clearer
sense of the timing[,]” indicating that discussions of these critical issues occurred outside
of the eyes of the public. (Board Meeting, Bernadett Decl.: BBID Exh. 323 at pp. 6-7,
15-17; BBID Exh. 324 at pp. 20-21.) Similarly, Mr. Howard, who signed the Curtailment
Notice, had numerous substantive discussions with Board Members regarding
curtailment methodology and water availability. (Bernadett Decl., Exh. A at pp. 98-100;
Exh. B at p. 149.)

will be issued]; BBID Exh. 318 at pp. 3-4, 7-10; BBID Exh. 322 at pp. 9-11; BBID Exh. 324 at pp. 4-5; BBID
Exh. 328 at pp. 4-9; BBID Exh. 330 at pp. 5-6.)

H (Board Meetings: BBID Exh. 332 at pp. 3-4; BBID Exh. 334 at pp. 20-21 [“At this time, the demand in the
watersheds are going slightly down after July is the peak month for water demand in our analysis. But the
supply is not getting any better.”].)

2 (Emails: F. Spivy-Weber cc'ing J. O’Hagan, BBID Exh. 280 [approving curtailment letter and confirming
to inform governor’s office]; J. O’'Hagan to D. D'Adamo et al., cc’ing K. Mrowka et al., BBID Exh. 281
[discussing water availability as related to curtaiiments]; K. Mrowka to D. D’Adamo and J. O'Hagan et al.,
BBID Exh. 282 [sending water availability graphs created in response to stakeholder requests]; K. Mrowka
to G. Kostyrko, Exh. | [*John just returned from briefing Felicia. He said Thursday for curtailment.”]; from
K. Mrowka to F. Marcus et al., BBID Exh. 283 [noting curtailment notice recipients must cease diversion
and there is no exemption for health and safety needs]; C. Trgovcich to D. D'’Adamo, cc’ing J. O’Hagan et
al., BBID Exh. 284 [discussing curtailment and enforcement process, litigation, and messaging]; C.
Trgovcich to T. Doduc et al., BBID Exh. 285 [informing ACL Complaint is scheduled to be issued]; F.
Marcus cc'ing J. O'Hagan, BBID Exh. 286 [inquiring about curtailment lift and recommending messaging].)
"® (See, e.g., Board Meeting, BBID Exh. 314 at pp. 3, 14-18, 25-27.)
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The due process concerns do not extend only to the members of the Prosecution
Team. Mr. Mona, a member of the Hearing Team, is an engineer for the Hearings Unit
of the Division of Water Rights. (Bernadett Decl., BBID Exh. 296.) He will be assisting
the Hearing Officer “by providing legal and technical advice.” (Bernadett Decl., BBID
Exh. 302 at p. 3.) However, he is supervised by Diane Riddle (Manager of the Bay Delta
and Hearings Section) and Les Grober (Assistant Deputy Director of the Hearings and
Special Programs Branch), both of whom have been exténsively included in water
availability and curtailment discussions and decisions with the Prosecution Team.'

Additionally, Mr. Grober advised the Board on water availability determinations
made by staff in connection with curtailments and the decision to bring ENF01951."°
This is problematic because the separation between the Prosecution and Hearing
Teams extends to supervisors of the team members. (Bernadett Decl., BBID Exh. 302
atp. 3.) Mr. Mona's supervisors have advised the Board on the primary issue in this
proceeding (i.e., the water availability analysis) for over two years, agreeing with the
Prosecution Team’s position; whereas Mr. Mona must now provide neutral advice to the
Hearing Officer as part of the Hearing Team.

For the foregoing reasons, instituting a separation of functions now is
meaningless. When the totality of the circumstances described herein are viewed
objectively, it is clear that the Prosecution Team members have participated in and
advised the Board Members regarding the issue of water availability pertinent to this

proceeding as warned against in Nightlife, and has created the appearance of bias and

" (Emails, Bernadett Decl.: BBID Exhs. 346-378; e.g., J. Kassel to J. O'Hagan et al., cc'ing L. Grober,
BBID Exh. 347 [asking L. Grober if J. O'Hagan should treat the Sacramento and San Joaquin Watersheds
as a single watershed]; R. Satkowski to J. O’Hagan, L. Grober, K. Mrowka, and D. Riddle, BBID Exh. 357
[summarizing meeting where L. Grober, D. Riddle, J. O'Hagan, and K. Mrowka decided how to develop a
water rights and use dataset and discussed drought water allocation models]; B. Evoy to J. O’Hagan, K.
Mrowka, and L. Grober, BBID Exh. 364 [initiating weekly meetings to discuss curtailments before J.
O’Hagan tackled curtailment issues]; B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, BBID Exh. 375
!update on status of, expectations for, and evaluation of water right curtailments and water availability].)

® (Board Meetings, Bernadett Decl.: BBID Exh. 330 [L. Grober and K. Mrowka updating Board on
curtailments and certification form response rate]; BBID Exh. 334 [L. Grober and J. O'Hagan presenting
drought report to Board].)
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unfairness that Quintero found constitutionally unacceptable.®

5. The Board Members have been inundated with staff's messaging and the
predicate issue has already been prejudged

The SWRCB curtailed BBID’s water right based on its staff's determination that
water was unavailable for diversion. Throughout 2014 and 2015, however, the SWRCB
staff's understanding of water availability was disseminated to the Board Members at
Board meetings and workshops, in notices, and in public statements by the SWRCB.
(Board Meetings cited in footnotes 10-11, ante; Bernadett Decl., BBID Exhs. 337-345.)
The staff's messaging is clear: There is no water available for diversion in this historic
drought. Thus, due to the frequent exposure and emphasis of the “unavailability of
water” message, the Board Members will not be able to “unring the bell” for purposes of
this proceeding. (People v. Burgener (1990) 223 Cal.App.3d 427, 432.)

Indeed, the SWRCB staff's messaging has already impacted this proceeding
because the primary issue has been predetermined. This point is demonstrated by
Mr. O’Hagan’s declaration in Banta-Carbona. The Sacramento Superior Court, relying on
Mr. O'Hagan's declaration, explained that the Curtailment Notice “declare[d] and
determine[d] that the recipient is not entitled to divert water because that water is
necessary to meet senior water rights holders, thus making a determination of the
recipient’s water rights priority.” (Bernadett Decl., BBID Exh. 301 at p. 3.) The issue of
water availability is at the heart of this proceeding and, as recognized by the Sacramento

Superior Court, the SWRCB has already determined the issue. Accordingly, the

'® (Nightlife, supra, 108 Cal.App.4th at pp. 92-93, 98 [violation of due process when assistant city attorney
who made initial decision to deny business permit application subsequently acted as legal adviser to
hearing officer reviewing that denial]; Quintero, supra, 14 Cal.App.4th at pp. 814-817 [legal adviser's role
in various matters serving in dual capacity as prosecutor and adviser to the board regarding the matter at
issue “[gave] the appearance of bias and unfairness and suggest[ed] the probability of his influence on the
[bloard"]; compare Morongo, supra, 45 Cal.4th at 734 [due process not violated when an agency attorney
prosecuting the matter before the SWRCB simultaneously served as an adviser to that board on an
unrelated matter]; compare also Today’s Fresh Start, Inc. v. Los Angeles County Office of Ed. (2013) 57
Cal.4th 197, 222 [superintendent’s recommended revocation of charter not due process violation because
she had no role other than as a witness in public proceedings and she was not in a position of defending
her own actions or decisions before the adjudicatory decision maker].)
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probability of actual bias is too high to be constitutionally tolerable. (Morongo, supra, 45

Cal.4th at p. 737.)
VIl.  CONCLUSION

For the foregoing reasons, BBID respectfully requests dismissal of the ACL
Complaint based upon the constitutional and statutory grounds discussed herein. BBID
further requests disqualification of the current presiding Hearing Officer and the

immediate appointment of a new neutral officer for all purposes.

Respectfully submitted,

SOMACH SIMMONS & DUNN
A Professional( iol

Dated: February 3, 2016 By:

“Daniel Kell .
Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT
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PROOF OF SERVICE

I am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On February 3, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN
ENF01951 AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND
STATUTORY GROUNDS

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on February 3, 2016 at Sacramento, California.

ULL U

Yolanda De La Cruz

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 21
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.gov

VIA ELECTRONIC MAIL

Byron-Bethany lIrrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkellv@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
iennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmples@pachell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.qov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorai@amail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on

Constitutional and Statutory Grounds
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207
Email:_Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swc.org

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on

Constitutional and Statutory Grounds
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SERVICE LIST

WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement
1001 [ Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

-Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
izolezzi@herumcrabtree.com
kharringfeld@herumcrabtree.com
krattiger@herurncrabtree.com

Sacramento, CA 95814
smorris@swec.org

State Water Contractors Westlands Water District
Stefani Morris Daniel O'Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanion@kmtg.com
rakroyd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@wesilandswater.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spalettalaw.com

Dante Nomellini and Dante Nomeliini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pacbell.net
danteir@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102

jonathan.knapp@sfgov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany Irrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkellv@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on

Constitutional and Statutory Grounds
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SOMACH SIMMONS & DUNN
A Professional Corporation
DANIEL KELLY, ESQ. (SBN 215051)

MICHAEL E. VERGARA, ESQ. (SBN 137689)
LAUREN D. BERNADETT, ESQ. (SBN 295251)

500 Capitol Mall, Suite 1000
Sacramento, California 95814-2403
Telephone: (916) 446-7979
Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949
DRAFT CEASE AND DESIST ORDER
REGARDING UNAUTHORIZED
DIVERSIONS OR THREATENED
UNAUTHORIZED DIVERSIONS OF WATER
FROM OLD RIVER IN SAN JOAQUIN
COUNTY

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

SWRCB Enforcement Action
ENF01951 and ENF01949

DECLARATION OF LAUREN D.

BERNADETT IN SUPPORT OF
MOTION TO DISMISS
ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT IN
ENF01951 AND DISQUALIFY
HEARING OFFICER ON
CONSTITUTIONAL AND
STATUTORY GROUNDS

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS
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I, Lauren D. Bernadett, declare:

1. | am an attorney at law licensed to practice before the courts of the State of
California. | am an associate with Somach Simmons & Dunn. The following matters are
within my personal knowledge and, if called as a witness, | can competently testify
thereto.

2. Attached hereto aé BBID Exhibit 202 is a true and correct copy of Byron-
Bethany Irrigation Company’s Notice of Appropriation of Water, dated May 18, 1914.

3. Attached hereto as BBID Exhibit 219 is a tfue and correct copy of the State
Water Resources Control Board's Notice of Unavailability of Water and Need for
Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin
Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After
1903, dated June 12, 2015.

4, Attached hereto as BBID Exhibit 276 is a true and correct copy of the
Reporter's Transcript of Proceedings of the West Side Irrigation District et al. v. State
Water Resources Control Board, Case No. 34-2015-80002121, Sacramento County
Superior Court, dated July 8, 2015.

5. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State
Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of
Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from
John O’Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick
Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20,
2015.

6. Attached hereto as BBID Exhibit 279 is a true and correct copy of the State
Water Resources Control Board’s Partial Rescission of April, May and June 2015
Curtailment Notices and Clarification of State Water Board Position Re: Notices of
Unavailability of Water for Those Diverting Water in the Sacramento River Watershed,
San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015.

7. Attached hereto as BBID Exhibit 280 is a true and correct copy of an email

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 1
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from F. Spivy-Weber cc’ing J. O'Hagan, dated April 1, 2015."

8. Attached hereto as BBID Exhibit 281 is a true and correct copy of an email
from J. O’Hagan to D. D’Adamo cc'ing K. Mrowka, dated April 2, 2015.

9. Attached hereto as BBID Exhibit 282 is a true and correct copy of an email
from K. Mrowka to D. D’Adamo and J. O’'Hagan, dated May 19, 2015.

10.  Attached hereto as BBID Exhibit 283 is a true and correct copy of an email
to K. Mrowka to F. Marcus, dated June 17, 2015.

11.  Attached hereto as BBID Exhibit 284 is a true and correct copy of an email
from C. Trgovcich to D. D’Adamo, cc’ing: J. O’'Hagan dated June 25, 2015.

12. Attached hereto as BBID Exhibit 285 is a true and correct copy of an email
from C. Trgovcich, dated July 17, 2015.

13.  Attached hereto as BBID Exhibit 286 is a true and correct copy of an email
from F. Marcus to B. Envoy cc’ing: J. O'Hagan, Sept. 17, 2015.

14.  Attached hereto as BBID Exhibit 293 is a true and correct copy of the State
Water Resources Control Board’s 2015 Summary of Water Shortage Notices, dated
December 18, 2015.

15.  Attached hereto as BBID Exhibit 296 is a true and correct copy of the State
Water Resources Control Board Division of Water Rights, Hearings and Special
Programs Branch Organization Chart, dated January 1, 2016.

16.  Attached hereto as BBID Exhibit 297 is a true and correct copy of the State
Water Resources Control Board’s Organization Chart, dated January 1, 2016.

17.  Attached hereto as BBID Exhibit 298 is a true and correct copy of the State
Water Resources Control Board’s Resolution No. 2012-0029: Delegation of Authority to
State Water Resources Control Board Members Individually and to the Deputy Director
for Water Rights, dated June 5, 2012.

18.  Attached hereto as BBID Exhibit 299 is a true and correct copy of the
Declaration of John O’'Hagan in Opposition to Petitioner/Plaintiff's Application for Stay

and/or in the Alternative Temporary Restraining Order and/or Preliminary Injunction,

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 2
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Banta-Carbona Irrigation District v. State Water Resources Control Board, Case No. 39-
2015-00326421, San Joaquin County Superior Court, dated June 22, 2015.

19.  Attached hereto as BBID Exhibit 300 is a true and correct copy of the
Memorandum from Barbara Evoy, Deputy Director of the Division of Water Rights, to All
Water Rights Staff, Regarding Redelegation of Authorities Pursuant to Resolution No.
2012-0029, dated July 6, 2012.

20.  Attached hereto as BBID Exhibit 301 is a true and correct copy of the
Order After Hearing on Ex Parte Application for Temporary Stay Re: Enforcement of
Curtailment Notice or in the Alternative Temporary Restraining Order and/or for Order to
Show Cause Re: Preliminary Injunction, The West Side Irrigation District et al. v. State
Water Resources Control Board, Case No. 34-2015-80002121, Sacramento County
Superior Court, dated July 10, 2015.

21.  Attached hereto as BBID Exhibit 302 is a true and correct copy of the State
Water Resources Control Board's Notice of Public Hearing and Pre-Hearing Conference,
dated August 19, 2015.

22.  Attached hereto as BBID Exhibit 304 is a true and correct copy of the State
Water Resources Control Board’s Resolution No. 2012-0048: Changes in the Delegation
of Authority to the Delta Watermaster, dated October 3, 2012.

23.  Attached hereto as BBID Exhibit 306 is a true and correct copy of the
Transcript of SWRCB Board Meeting/Hearing January 6, 2015.

24.  Aftached hereto as BBID Exhibit 308 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing January 20,2015.

25.  Attached hereto as BBID Exhibit 310 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing February 3, 2015.

26.  Attached hereto as BBID Exhibit 312 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing February 17, 2015.

27.  Attached hereto as BBID Exhibit 314 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing March 17, 2015.

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 3
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28.  Attached hereto as BBID Exhibit 316 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing April 21,2015.

29.  Attached hereto as BBID Exhibit 318 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing May 5, 2015.

30.  Attached hereto as BBID Exhibit 322 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File .

31.  Attached hereto as BBID Exhibit 323 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File Il.

32.  Attached hereto as BBID Exhibit 324 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File III.

33.  Attached hereto as BBID Exhibit 328 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing June 16, 2015.

34.  Attached hereto as BBID Exhibit 330 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing July 7, 2015.

35.  Attached hereto as BBID Exhibit 332 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing July 21, 2015.

36.  Attached hereto as BBID Exhibit 334 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing August 4, 2015.

37.  Attached hereto as BBID Exhibit 337 is a true and correct copy of the
SWRCB Letter in reference to Notice of Surface Water Shortage and Potential For
Curtailment of Water Rights Diversions, dated January 17, 2014.

38.  Attached hereto as BBID Exhibit 338 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and Immediate
Curtailment for Those Diverting Water in the Sacramento and San Joaquin River
Watersheds with a Post-1914 Appropriative Right, dated May 27, 2014.

39.  Attached hereto as BBID Exhibit 339 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and Immediate

Curtailment for Those Diverting Water from the Russian River Watershed Upstream of

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 4
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the Russian River's confluence with Dry Creek, and with a Post-1914 Appropriate Right
Having A Priority Date of February 19, 1954 or Later, dated May 27, 2014.

40.  Attached hereto as BBID Exhibit 340 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and Need for Immediate
Curtailment for those Diverting Water Under a Junior Priority Class Right in the Scott
River Watershed Subject to Decree No. 30662, dated April 23, 2015.

41.  Attached hereto as BBID Exhibit 341 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and Immediate
Curtailment for those Diverting Water on the San Joaquin River Watershed with a post-
1914 Appropriative Right, dated April 23, 2015.

42.  Attached hereto as BBID Exhibit 342 is a true and correct copy of the
SWRCB Letter to Term 91 Right Owner's Name in reference to Notice of Immediate
Curtailment Term 91 Water Right Permit/License, dated April 30, 2015.

43.  Attached hereto as BBID Exhibit 343 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and immediate
Curtailment for those Diverting Water in the Sacramento River Watershed with a Post-
1914 Appropriative Right, dated May 1, 2015.

44.  Attached hereto as BBID Exhibit 344 is a true and correct copy of the
SWRCB Letter to BBID in reference to Notice of Unavailability for Water and Need for
Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin
Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After
1903, dated June 12, 2015.

45.  Attached hereto as BBID Exhibit 345 is a true and correct copy of the
SWRCB Letter to BBID in reference to Partial Rescission of April, May and June 2015
Curtailment Notices and Clarification of State Water Board Position Re: Notices of
Unavailability of Water for those Diverting Water in the Sacramento River Watershed,
San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015.

46.  Attached hereto as BBID Exhibit 346 is a true and correct copy of an email

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 5
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from D. Riddle to L. Grober, cc'ing J. O’'Hagan, dated March 14, 2014.

47.  Attached hereto as BBID Exhibit 347 is a true and correct copy of an email
from J. Kassel to O'Hagan et al., cc’ing L. Grober, dated March 14, 2014.

48.  Attached hereto as BBID Exhibit 348 is a true and correct copy of an email
from J. Yeazell to J. O’'Hagan and L. Grober, dated July 1, 2014.

49.  Attached hereto as BBID Exhibit 349 is a true and correct copy of an email
from J. O’Hagan to L Grober, dated August 8, 2014.

50.  Attached hereto as BBID Exhibit 350 is a true and correct copy of an email
from B. Coats to L. Grober, dated September 25, 2014.

51.  Attached hereto as BBID Exhibit 351 is a true and correct copy of an email
from L. Grober to J. O'Hagan, dated September 29, 2014.

52.  Attached hereto as BBID Exhibit 352 is a true and correct copy of an email
from L. Grober to B. Envoy cc’'ing D. Riddle and J. O’Hagan, dated October 1, 2014.

53.  Attached hereto as BBID Exhibit 353 is a true and correct copy of an email
from J. O'Hagan to W. Croyle cc'ing L. Grober, dated October 24, 2014.

54.  Attached hereto as BBID Exhibit 354 is a true and correct copy of an email
from L. Grober to T. Howard cc’ing J. O’'Hagan, dated October 30, 2014.

95.  Attached hereto as BBID Exhibit 355 is a true and correct copy of an email
from J. O'Hagan to K. Mrowka cc’ing K. Mrowka, dated October 31, 2014.

56.  Attached hereto as BBID Exhibit 356 is a true and correct copy of an email
from T. Howard to J. O'Hagan cc’ing K. Mrowka, dated November 12, 2014.

57.  Attached hereto as BBID Exhibit 357 is a true and correct copy of an email
from R. Satkowski to J. O'Hagan, L. Grober, K. Mrowka, and D. Riddle, dated November
19, 2014.

58.  Attached hereto as BBID Exhibit 358 is a true and correct copy of an email
from J. O’'Hagan to L. Grober and D. Riddle, cc’ing K. Mrowka, dated January 16, 2015.

59.  Attached hereto as BBID Exhibit 359 is a true and correct copy of an email
from S. Ligare to L. Grober cc’'ing K.Mrowka, dated February 17, 2015.

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 6
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60. Attached hereto as BBID Exhibit 360 is a true and correct copy of an email
from J. Yeazell to L. Grober, cc’ing J. O’'Hagan, K. Mrowka, and D. Riddle, dated
February 17, 2015.

61.  Attached hereto as BBID Exhibit 361 is a true and correct copy of an email
from L. Grober cc’ing K. Mrowka, dated February 17, 2015.

62.  Attached hereto as BBID Exhibit 362 is a true and correct copy of an email
from K. Mrowka to L. Grober, O’'Hagan and D. Riddle, dated April 13, 2015.

63.  Attached hereto as BBID Exhibit 363 is a true and correct copy of an email
from B. Envoy to K. Mrwoka, dated April 16, 2015.

64.  Attached hereto as BBID Exhibit 364 is a true and correct copy of an email
from B. Evoy to J. O'Hagan, K. Mrowka, and L. Grober, dated April 20, 2015.

65.  Attached hereto as BBID Exhibit 365 is a true and correct copy of an email
from O’Hagan to L. Grober cc’ing K. Mrowka, dated April 21, 2015.

66. Attached hereto as BBID Exhibit 366 is a true and correct copy of an email
from T. Howard to L. Grober, cc'ing J. O’'Hagan, dated April 21, 2015.

67.  Attached hereto as BBID Exhibit 367 is a true and correct copy of an email
from K. Mrowka to L. Grober cc’ing J. O’'Hagan, dated May 18, 2015.

68.  Attached hereto as BBID Exhibit 368 is a true and correct copy of an email
from B. Evoy to L. Grober cc'ing J. O’'Hagan, dated May 21, 2015.

69.  Attached hereto as BBID Exhibit 369 is a true and correct copy of an email
from L. Grober to J. O’'Hagan, dated May 27, 2015.

70.  Attached hereto as BBID Exhibit 370 is a true and correct copy of an email
from B. Evoy to J. O'Hagan, K. Mrowka, and L. Grober, dated June 10, 2015.

71.  Attached hereto as BBID Exhibit 371 is a true and correct copy of an email
from B. Evoy to L. Grober and J. O’Hagan, dated June 12, 2015.

72.  Attached hereto as BBID Exhibit 372 is a true and correct copy of an email
from B. Evoy to J. O’'Hagan and L. Grober, dated June 30, 2015.

73.  Attached hereto as BBID Exhibit 373 is a true and correct copy of an email

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 7
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from K. Mrowka to J O’Hagan, L. Grober, and D. Riddle, dated July 1, 2015.

74.  Attached hereto as BBID Exhibit 374 is a true and correct copy of an email
from K. Mrowka to L. Grober, dated July 9, 2015.

75.  Attached hereto as BBID Exhibit 375 is a true and correct copy of an email
from B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, dated July 20, 2015.

76.  Attached hereto as BBID Exhibit 376 is a true and correct copy of an email
from B. Evoy to L. Grober, D. Riddle, John O'Hagan, and K. Mrowka, dated, July 27,
2015.

77.  Attached hereto as BBID Exhibit 377 is a true and correct copy of an email
from J. O'Hagan to L. Grober and K. cc'ing D. Riddle, dated September 15, 2015.

78.  Attached hereto as BBID Exhibit 378 is a true and correct copy of an email
from C. Trgovcich to J. O'Hagan and K. Mrowka cc’ing L. Grober, dated September 17,
2015.

79.  Attached hereto as BBID Exhibit 379 is a true and correct copy of the
Order Partially Granting Petitioners’ Ex Parte Application for Temporary Restraining
Order and Issuing an Order to Show Cause as to Why a Preliminary Injunction Should
Not Be Granted, West Side Irrigation District et al. v. State Water Resources Control
Board, Case No. 34-2015-80002121, Sacramento County Superior Court, dated July 23,
2015.

80.  Attached hereto as Exhibit A is a true and correct copy of excerpts from the
Deposition of Thomas Howard, Volume |, dated November 19, 2015.

81.  Attached hereto as Exhibit B is a true and correct copy of excerpts from the
Deposition of Thomas Howard, Volume IlI, dated November 25, 2015.

82.  Attached hereto as Exhibit C is a true and correct copy of excerpts from the
Deposition of John O’Hagan, Volume |, dated November 19, 2015.

83.  Attached hereto as Exhibit D is a true and correct copy of excerpts from the
Videotape Deposition of John O’Hagan, Volume Il, November 20, 2015.

84.  Attached hereto as Exhibit E is a true and correct copy of excerpts from

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 8
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Deposition of Michael George, dated December 7, 2015.

85.  Attached hereto as Exhibit F is a true and correct copy of the Governor’s
Office webpage with the text of “A Proclamation of a Continued State of Emergency,”
issued by Governor Brown, dated April 25, 2014.

86.  Attached hereto as Exhibit G is a true and correct copy of the State of
California Office of Administrative Law Notice of Approval of Emergency Regulatory
Action, In Re: State Water Resources Control Board, OAL File No. 2014-0708-02 E,
dated July 16, 2014.

87.  Attached hereto as Exhibit H is a true and correct copy of Executive Order
B-29-15, dated April 1, 2015.

88.  Attached hereto as Exhibit | is a true and correct copy of an email from K.
Mrowka to G. Kostyrko regarding San Joaquin Curtailments, dated June 2, 2015.

89.  Attached hereto as Exhibit J is a true and correct copy of the Order After
Hearing on Ex Parte Application for Temporary Stay Re: Enforcement of Curtailment
Notice or In the Alternative Temporary Restraining Order and/or for Order to Show
Cause Re: Preliminary Injunction, West Side Irrigation District et al. v. State Water
Resources Control Board, Case No. 34-2015-80002121, Sacramento County Superior
Court, dated July 10, 2015.

90. Attached hereto as Exhibit K is a true and correct copy of excerpts from the
Reporter’'s Transcript of Proceedings in California Water Curtailment Cases, Case No. 1-
15-CV-285182, Santa Clara County Superior Court, dated September 22, 2015.

91.  Attached hereto as Exhibit L is a true and correct copy of an email from
Andrew Tauriainen, Attorney lll for the State Water Resources Control Board’s Office of
Enforcement, to Daniel Kelly et al., Regarding BBID ACLC Hearing WSID Draft CDO
Hearing — Delegations of Authority, dated November 20, 2015.

92.  Attached hereto as Exhibit M is a true and correct copy of the State Water
Resources Control Board’s Procedural Ruling, dated December 16, 2015.

93.  Attached hereto as Exhibit N is a true and correct copy of a Memorandum

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 9
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from Walt Pettit, Executive Director, State Water Resources Control Board, to Harry M.
Schueller, Chief of Division of Water Rights, dated May 17, 1999 regarding the
Delegation of Authority Provided by Water Code Section 1055, Subdivision (A).

94.  Attached hereto as Exhibit O is a true and correct copy of a Memorandum
from Victoria A Whitney, Deputy Director for Water Rights, Division of Water Rights,
State Water Resources Control Board, to James W. Kassel, Assistant Deputy Director
for Water Rights, Division of Water Rights, dated August 27, 2008 regarding the
Redelegation of Authority Provided By Water Code Section 1055, Subdivision (A).

95.  Attached hereto as Exhibit P is a true and correct copy of an email from
Andrew Tauriainen, Attorney Il for the State Water Resources Control Board’s Office of
Enforcement, to Michael Vergara et al., regarding the BBID ACLC Hearing WSID Draft
CDO Hearing-Delegations of Authority, dated January 27, 2016.

96. Attached hereto as Exhibit Q is a true and correct copy of SWRCB Order
WR 81-15, Approving Method of Calculating When Supplemental Project Water Exists,
dated November 19, 1981.

| declare under penalty of perjury under the laws of the State of California that the

facts recited above are true and correct. Executed this 3rd day of February 2016 at

Sacramento, California. %gdﬂw_\

Lauren D. Bernadett

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 10
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On February 3, 2016, | served the following document(s):

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO
DISQUALIFY HEARING OFFICER; VIOLATION OF DUE PROCESS -
PREJUDICE, BIAS, AND LACK OF SEPARATION

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on February 3, 2016 at Sacramento, California.

/ Yolanda De La Cruz O

DECL. OF L.D.BERNADETT IN SUPPORT OF MOTION TO DISMISS ACL COMPLAINT IN ENF01951
AND DISQUALIFY HEARING OFFICER ON CONSTITUTIONAL AND STATUTORY GROUNDS 11
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney I Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 | Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waierboards.ca.gov '

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Patterson Irrigation District City and County of San Francisco
Banta-Carbona Irrigation District Jonathan Knapp

The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418
Herum\Crabtree\Suntag San Francisco, CA 94102
5757 Pacific Avenue, Suite 222 jonathan.knapp@sfgov.org

Stockton, CA 95207
jzolezzi@herumcrabtree.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Central Delta Water Agency California Department of Water
Jennifer Spaletta Law PC Resources

P.O. Box 2660 Robin McGinnis, Attorney
Lodi, CA 95241 P.O. Box 942836
jennifer@spaletialaw.com Sacramento, CA 94236-0001

robin.mcginnis@water.ca.gov

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@peacbeli.net
dantejr@pacbell.net
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O’Laughlin

Sacramento, CA 95864 Valerie C. Kincaid
rmorai@gamail.com O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com

N
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 smorris@swc.org

Email: Jherrlaw@aol.com
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights The West Side Irrigation District
Prosecution Team Jeanne M. Zolezzi

Andrew Tauriainen, Attorney I Karna Harringfeld

SWRCB Office of Enforcement Janelle Krattiger

1001 | Street, 16th Floor Herum\Crabtree\Suntag
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222

andrew.iauriainen@waterboards.ca.gov | Stockton, CA 95207
jzolezzi@herumcrabtree.corn
Kharringfeld@herumcrabtree.com
krattiger@herumcrabtree.com
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State Water Contractors Westlands Water District

Stefani Morris Daniel O’Hanlon

1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad
SMOIris@swc.org 400 Capitol Mall, 27" Floor

Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmig.com

Phillip Williams of Westlands Water
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District
pwilliams@wesilandswaier.org
South Delta Water Agency Central Delta Water Agency
John Herrick Jennifer Spaletta Law PC
Law Offices of John Herrick P.O. Box 2660
4255 Pacific Avenue, Suite 2 Lodi, CA 95241
Stockton, CA 95207 jennifer@spaletisiaw.com

Email: Jherrlaw@aol.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
nagmplcs@pacbell.net
dantejr@oachell.net
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City and County of San Francisco San Joaquin Tributaries Authority
Jonathan Knapp Valerie C. Kincaid

Office of the City Attorney O’Laughlin & Paris LLP

1390 Market Street, Suite 418 2617 K Street, Suite 100

San Francisco, CA 94102 Sacramento, CA 95816
jonathan.knapp@sfgov.org vkincaid@olaughlinparis.com
Byron-Bethany Irrigaton District California Department of Water
Daniel Kelly Resources

Somach Simmons & Dunn Robin McGinnis, Attorney

500 Capitol Mall, Suite 1000 P.O. Box 942836

Sacramento, CA 95814 Sacramento, CA 94236-0001
dkelly@somachlaw.com robin.mcginnis@waiei.ca.gov
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HOTTCR 0F APPROPRIATION 0F WATIR,

ot .. R SO Ees

TORIOE T8 AFERY GIVEN, trat BYRCW-EEIU&NY TRETGAT ION COMPANY,
& ecvrpcraticon orzeninzed and existing under and by virtue ¢f the lawg
of tre State of Califovrnia, end having its principal place «f busginess
in Combrn Coshs County, State eforeseld, does hereby cleim the

water {lewine in 0ld River, st the point where the Vent bank uf.aaid
914 Piver inte-sects the Scuih bank of the branch cr channel making
scuth Frem ssid Old River and designeted as "LTALTAN STOUGH", and
which szid peint i3 near to the center of Sectiun Seven (7), Town-
ehip One (1)} South, Range Wour (4} East Mount Diable Lese and Mer-

jdsan in said Contra Costa County.

het szid eorperation claime and intends to use the water
tnevre Tlowing to the extent of 40,000 indies measured under & fours
inch pressure.

That the purnvse for which said courpereiion claims seid water
1= te furnish water to ite sharehclders for irrigetion and demestic
purpczes, &nd the place where it is inSended tc use waid wabter 1g& upon
the lznde lying in the Basterly poriione c¢f Contre Costa and Alameds
Counties oné the Southwesterly porticn of San Jewguin County.

That the mesnrs by which it is intended to divert zaid water and
the size F the diverting agency is ap follows:

IRET, throueh apd alone Italien Slough Scutherly for abeut

fwoe wiles to 8 voint en the Scutherly Secticn line ¢f Section 135,
in Townghip One South, Range Three East Mount Diahle Bage and Mers
idien, =nd digtani therecn 1450 feet Westerly from the Southeast
sorner ¢F said Secticn 13, end which szid Ttalisn Sleugh ie about
200 fest wide and 8 feet deep al i1te confluence with said 0ld River.

Theonee Westerly through and along en wrtificial charmel 200
et wide snd 5 feet deep, now existing, 3350 feet to & point 480
4t Baet of the Southwest corner of said Secticn 1la.

SHCOND; thence Southessterly 3600 feet through and aleong an
artificial ecanal cr channel row existing, te the peint ¢f intereec-
tion of s&id cenal? with a creek known as Brung Creek and the Seggre-
gution line, and which seld point is in the Scuthwest quarter of
cecticn 24, Township One South, Range Three Bast Mount Diable Base
and Meridien, said artificlal channel or cenal which is about 25
feet wide and & fect deep to be enlarged to 46 feet wide at the top,
20 feet wide at the bobttom end 8 feet deep.

THIRD; thence through and by 2 canal cr channel 50 feet wide
at the tep, 30 feet wide at the bottom and about 10 feet deep to be
gut, and feliowing Southwesterly up snd along said Bruns Creek 2600
feet t¢ o point near the Scuthwest corner of the Southwest quarter
¢i said Sectien 24, and at such last named peint Ly pumpe snd other
spperatus and applisnce to lift the water into geveral dlitches ov
flumes or cther conveyors for distr buticn to the main and cther
latersls for use on adjacent lands,

I WITNESS WHEREng said corporstion has cmused iteg corporate

name 9o be hereunto subscribed by ite President, and its gorperete
5aal,tu<2§ nereunto affixed by its Secretary, the _wAdfz%i day of

-
e

I o A e

’3‘3’[ oy 191e,
= BYRON~-BETHANY IRRIGALION COLirANY

-
LESR
o o

By MWE\ el 4 7—President
sy (P 0]
L O TN RN RO 4% £ P i e e

Seerstary,

aad
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NOTICE OF APPROPRIATION OF VATFR,

NOTICE IS HEREBY GIVEN, that BYRON-BETHANY IRRIGATION CQMPAYY,
g curptration orgenized and existing under and by virtue ¢f the lavs
of the Stats of Celifvrnia, and having its principal place «f business
in Contra Costa County, State aforessid, does hereby claim the
water flowing in 0ld River, st the point where the West bank of said
0l1d Biver intersecis the South bank of the branch or channel making
Seuth from said 0ld River and designated as "ITALIAN SLOUGH", and
which said point is near to the center ¢f Sectiun Seven (7), Town-
ship One (1) South, Renge Pour (4) East Mount Diablo Base and Mer-
idian in said Contre Costa County.

That said ecorperation claime and Intends to use the water
there flowing to the extent of 40,000 inches measured under & foure
inch pressure.

That the purpose for which szid corporation claims said water
is to furnish water t¢ its shareholders for irrigation and domestic
rurpcses, &nd the place where it is intended tc use said water is upon
the lands lying in the Easterly pertions cf Contra Costa and Alameds !
* Counties and the Southwesterly porticn ¢f San Joaguin County. e e F

That the means by which it ig intended to divert zaig watef and
the size of the diverting agency is as follows:

FIRST, through and along Italian Slough Scutherly tor about
two miles to a point on the Scutherly Section line ¢f Section 13,
in Tovmship One South, Range Three East Mount Diablo Base snd Mere
idian, and distant therectn 1450 feet Westerly frem the Southeast
corner ¢f said Section 13, and which said Italiasn Slough is shout
200 fezt wide and 8 feet deep at ite confluence with said 0ld River.
Thence Westerly through and along sn srtificial charmmel 200
feet wide and 8 feet deep, now exigting, 3350 feet to a point 480
feet East of the Southwest corner of said Section 13.

SECOND; thence Southeasterly 3600 feet threugh and alenz an
artificial canal or chennel now existing, to the peint ¢f intersec-
tion ¢f sald canal with a creek known as Brung Creek and the Seggre-
gation line, and which saild point is in the Southwest quarter of
Secticn 24, Township One South, Range Three Bast Mount Diable RBase
and Meridian, said artificial chamnnel or canal which is about 25
feet wide and 6 feet deep to be enlarged to 46 feet wide at the top,
30 feet wide at the bettom and 8 feet deep,

FEEES T NI 4. F) L

el aalmate e SR, S daenmanca 3. B B oo gond o3 e

State of California, -
Counry or.CONETe. Costa |

On this.......z.a:t.h.day G e M.&Y in the year one thousand, nine hundred and. Egurteen...A. D.
vefore me..... A1Efred L.Bove...............,a Notary Public in and for said County, personally appenred
.............. Yo ln@y...Taxlon..... e eeeveammbesrerseseiaasiaeranes csaeesene - KDIOWN £O me to be the

President, and....... BaBo HOUMEOR. .......c..ooovv v koW to me to be the

................................ Secretary of the Corporation that executed the within instrument,
known to me to be the persons who executed the within instrument on behalf of the cor-
poration within named, and acknowledged to methat W&tion executed the same.
IN WITNESS WHEREOF, I have hereunto se - aud affixed my official seal

~ A

in said County, the day a?a y.:&iM ;
: e o\ i

tten.

- DSary /e
- L sy Pat® %
................. o> Syperrrrleoielastithn [SUST0 AL | it Ui, SR
. TS ST Ay
©
Notary Public tu and for the County of... 7/} B e ... State of California
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AFFIDAVIT OF POSTING OF NOTICE OF APPROPRIATION
OF WATIER,

STATE OF CALIPORNIA, )

) ss:
COUNTY OF CONTRA COSTA., ) /

being duly sworn, depcses and says:

That on May 18th, 1914 he posted a full, true &nd
correct copy of the attached "NOTICE OF APPROPRIATION OF WATER"
at the point whers the West bank of 0ld River intersects the
Scuth bank of the branch or channel making Scuth frum said
014 River, and designated as "Italian Slcugh", =nd which said
point where said notice was posted iz near to the center of
Section 7, Township One South, Range 4 East Mount Diablo Base
and Meridian, in contra Ccsta Cuunty, State of Calilornia,
by then and there affixing and Fagtening such copy of said
"Nctice of Appropriatlen of Water" to and upon & board firmly
Tixed in the ground at said above designated puiat;

That un May 18th, 1914, he posted & full, true and
correct cupy of the atlached "NOTICE OF APPROPRIATION OF WATERY
at the pcint ¢f intersection of the Bast bank of "Italisn
Slough" at its terminus with the Bastecn extremity of the
South embankment of an artificial canal cr channel 200 feet
wide extending Westerly @ the Southerly section line of
Section 13 in Township One Scutih, Range 3 East Mount Diable
Base and Meridian, in Contra Costa County, State of Califernis,
snd which point is distant on such section line 1450 feet
Westerly thereon from the Southeast cormer of said Section 13,
by then end there affixing and fastening such copy of said
*Notice of Appropriation‘of Water" to and upon a beard firmly
fixed in the ground at said last above designated point;

That on May 18th, 1914, he posted a full, true and
correct copy of the attached "NOTICE OF APPROPRIATION OF WATHRY
at the point of intersection of the Scuth bank of the canal or
channel 200 feet wide running Bast and West. on the Southerly
section linme of Section 13, Township One South, Range 3 East,
Mount Diableo Base and Meridian, in Contrs Costa County, State
of California, with the East bank of the canal or channel 25
- feet wide extending Southeasterly,zw the said peoint of inter-
section being 480 feet Bast of the Southwes: corner of said
Section 13, by then and therse affixing and fastening such copy
cf said "Notice of Appropriation of Water" to and upon & board
Tirmly fixed in the ground at said last above designated point.

e @blata

ora me, .

ubeeribed ang
="

" I%r fhe County of
¢R . Zaiifornia.

'y Commilerdor - ay::
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BYRON-BETHANY IRRIGATION DISTRICT
C/O RICK GILMORE, GENERAL MANAGER
7995 BRUNS ROAD

BYRON, CA 94514

In Regards to Claim of Right(s) {ID (password)]: 8021256 (4}9?769}

NOTICE OF UNAVAILABILITY OF WATER AND NEED FOR IMMEDIATE CURTAILMENT
FOR THOSE DIVERTING WATER IN THE SACRAMENTO-SAN JOAQUIN WATERSHEDS
AND DELTA WITH A PRE-1914 APPROPRIATIVE CLAIN COMMERNCING DURING OR
AFTER 1903

On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board
(State Water Board) issued a Notice of Surface Water Shortage and Potential for Curtailment
due to dry conditions throughout the State. On April 1, 2015, the Governor issued an executive
order, order B-28-15, continuing the state of emergency, initially enacted on January 17, 2014,
due to drinking water shortages, diminished water for agriculture production, degraded habitat
for fish and wildlife, increased wildfire risk and the threat of saltwater contamination to fresh
water supplies in the Sacramento-San Joaquin Delta (Delta).

On April 23, 2015 and May 1, 2015, the State Water Board issued curtailment notices to all
post-1914 appropriative water rights in the Sacramento and San Joaquin River watersheds,
inclusive of the Delta, due to insufficient projected water supplies. Based on updated water
supply projections provided by the Department of Water Resources in early May, the State
Water Board is now notifying pre-1914 claims of right, with a pricrity date of 1903 and later for
the Sacramento-San Joaquin watersheds and the Delta, that, due to ongoing drought
conditions, thers is insufficient water in the system to service their claims of right.

Curtailment of Certain Pre-1914 Claims of Right Commenced During or After 1903:

Based upon the most récent reservoir storage and inflow projections, along with forecasts for
future precipitation events, the existing water supply in the Sacramento-San Joaquin
watersheds and Delta watersheds is insufficient to meet the needs of some pre-1914 claims of
right. With this notice, the State Water Board is notifying pre-1914 appropriative claims of right
with a priority date of 1803 and later within the Sacramento -San Joaguin watersheds and Delta
of the need to immediately stop diverting water with the exceptions discussed below. This
condition of curtaitment will continue until water conditions improve. Even if there is water
physically available at your point of diversion, that water is necessary to meet more senicr water
right holders’ needs or the water may be released previously stored water which must continue
instream to serve its intended beneficial use. If precipitation occurs in the following weeks or
months, you should not commence diversion before being notified by the State Water Board
that water is legally available for diversion under your pricrity of right. Evaluations for additional
curtailments of more senior rights will be made every two weeks through September.

o R, ores b TRONAD PO nd . BAERUTRE DLEeToN
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To Water Right Users inthe -2- June 12, 2015
Sacramento-San Joaquin Delta,
Sacramento & San Joaquin River Watersheds

Compliance Ceritfication Required:

Holders of pre-1814 water right claims with priority dates equal to or later than 1903 are
required to document receipt of this notice by compleling an online Curtaliment Ceriification
Form {(Form) within seven days. The Form confirms your cessation of diversion under the
speciiic pre-1914 claim of right. Completion of the Form is mandatory to avoid unnecessary
potential enforcement proceedings. You are required to complete the Form for each pre-1814
claim of right identified through this notice at:

http:/Awww. waterboards. ca. goviwaterrights/water_issues/programs/ewrims/curtaliment/2018curt_form.php

Exceptions o Curtallment: ’
If your diversion is for hvdroelectric generation by direct diversion only and all waier diverted is
retuned to the same stream system, you may continue to divert under your pre-1814 claim of
right. if you continue to divert under the above circumstances, you must identify that on the
Form and provide the information requested. [ you have previously collecled water to storage
in a reservoir covered by & pre-1814 claim of right prior to this curtailment notice, you siill may
beneficially use that previously stored water. However, you must bypass all inflow into the
reservoir ai all times during the period this notice remains in effect.

Mo Exception for Health and Salely:

There is no exception to this notice for health and safety needs. However, we ars awars that
some water users must comply with directives issued by the Division of Drinking Water (DDW),
or local health or drinking water regulation to provide continued water service to meet minimum
health and safety standards. Should you continue to divert water under a claim of right subject
to this notice to meet human health and safety needs, you must complete the Form identifying
your health and safely needs, whether there is an applicable DDW, state or local regulation and
your atiempts at securing an alternate water supply. The State Water Board will carefully
analyze the non-exempted continued diversions for minimum health and salety needs on a
case-by-case basis.

Potential Enforcement:

Those who are found to be diverting water beyond what is legally available to them may be
subject to administrative penalties, cease and desist orders, or prosecution in court. [f the State
Water Board finds following an adjudicative proceeding that a person or entity has diverted or
used water water unlawiully, the State Water Board may assess penalties of $1,000 per day of
violation and $2,500 for each acre-foot diveried or used in excess of a valid water right. (See
Water Code, §8 1052, 1055.) Additionally, if the Staie Water Board issues a Cease and Desist
Order against an unauthorized diversion, violation of any such order can result in a fine of
$10,000 per day. (See Water Code, §§ 1831, 1845.)

The State Water Board is encouraging diveriers to work together to reach local voluntary
agreemaents that not only provide soluiions that help local communities with water shortages, but
also prevent injury to other iegal users of water and do not cause unreasonable eifects on fish
and wildlife. If you have any questions, please call our Curtailment Hotline at (816) 341-5342,
contact us by email at: SWRCB-Curtalimeni-Certification@waterboards.ca.gov, or review our drought
vear webpage al: nitp/iwew. waterboards ca.goviwaterrightshwater_issues/programs/droughbindex.shimidnotices
The State Water Board also encourages water right holders to assist in the prevention of
unlawiul diversion of water and in discouraging any waste or unreasonable use of water. To
assist the State Water Board, you may file a complaint at:

BBID EXH. 219



To Water Right Users in the -3- June 12, 2015
Sacramento-San Joaquin Delta,
Sacramento & San Joacquin River Watersheds

hitp:/hwww. dtsc.ca.gov/database/CalEPA_Complaint/index.cfm

We racognize the burden the drought creates, and want to assure that others do not lllegally
benefit from vour curtailments.

Sinceraly,

Thomas Howard
Executive Director
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IN THE SUPERIOR COURT OF THE STATE QF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO
HON. JUDGE SHELLEYANNE W. I.. CHANG, DEPARTMENT 24

=000~ -

THE WEST SIDE IRRIGATION DISTRICT
CENTRAL DELTA WATER AGENCY; SOUTH DELTA
WATER AGENCY; WOODS IRRIGATION COMPANY,
Petiticners and Plaintiffs,
CASE NO.
VERSUS 34-2015-80002121
CALIFORNIA STATE WATER RESQURCES CONTROL

BOARD; et al.
Respondents and Defendants

.
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REPORTER'S TRANSCRIPT OF
. PROCEEDINGS
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'WEDNESDAY, JULY 8, 2015

--o0o--
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APPEARANCES
--000--
FOR PETITIONER AND PLAINTIFFS:
WEST SIDE IRRIGATION DISTRICT
BY: STEVE HERUM, Attorney at Law
FOR PETITIONER AND PLAINTIFFS:
CENTRAL DELTA WATER AGENCY
BRY: JENNIFER SPALETTA, Attorney at Law
FOR PETITIONER AND PLAINTIFFS:
WOODS IRRIGATION COMPANY AND
SOUTH DELTA WATER AGENCY
BY: DEAN RUIZ, Attorney at Law
FOR RESPONDENTS AND DEFENDANTS :
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
BY: CLIFFORD. T. LEE, DEPUTY ATTORNEY GENERAL
BY: MATTHEW G. BULLOCK, DEPUTY ATTORNEY GENERAL

--o0c--

SACRAMENTO OFFICIAL COURT REPORTERS

BBID Exh. 276



[ e e T =2 W & » R N 'S B G B =

W RN N NN NN R R R g s s s g
® N s W N HE O ® @ doy e W N R o

WEDNESDAY, JULY 8, 2015
--000--

The matter of the West Side Irrigation District;

.Central Delta Water Agency; South Delta Watér Agency;. Woods

Irrigation Company, Petitioners and Plaintiffs, versus
California State Water Resources Control Board; Thomas
Howard, Executive Director of California State Water
Resources Control Board and DOES 1 Through 100, inclusive,
Respondents and Defendants, Case Number 34-2015-80002121,
came on for hearing this day in the Superior Court, for the
County of Sacramento, State of California, before Honorable
Shelleyanne W. L. Chang, Judge; Department No. 24.
--o0o--~

" Petitioners and Plaintiffs: West Side Irrigation
District, et al., were represented by Steve Herum, Attorney'
at Law.

Petitioners and Plaintiffs: Central Delta Water

- Agency, was represented by Jemnifer Spaletta, Attorney at

Law,

Petitioners and Plaintiffs: Woods Irrigation Company
and South Delta Water Agency, was represented by Dean Ruiz,
Attorney at Law.

Respondents and Defendants: California State Water
Resources Control Boadrd, was represented 5y Clifford T.fLée
and Matthew G. Bullock, Deputy Attorney Generals.

The following proceedings were then had:

~ =000~ -

THE COURT: Good morning. We're on. the recoxrd in
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the matter of the West Side Irrigation District versus the
State Water Resources Control Board.

May I have the appearances of counsel, please,
starting from the left. ’

M5. SPALETTA: Jennifer Spaletta,'apﬁeéring_én.
behalf of Central Delta Water Agency today.

MR. HERUM: 1If it please the couxrt, Steve Herum,
representing the West Side Irrigation District.

MR. RUIZ: Your Honor, Dean Ruiz for Woods
Irrigation ﬁompany and Sbuth Delta Water Agency.

MR. LEE: Your Honor, Deputy Attorney General
Clifford Lee here cn behalf of the State Water Resocurces
Control Board.

MR. BULLOCK Mathew Bullock Deputy Attorney
General aleo on behalf of the Callfornla State Water‘
Resources Controcl Board.

--000~--

THE COURT: Good morning, counsel. Let me first
start by thanking you all for accommodatlng the court‘s
schedule. I know the court was required to reschedule this
hearing several times, and so I do appreciate counsels'
courtesies and. accommedation.

The other thing that I did want to bring to
counsels' attentlon is the fact that court notlced on
the -- counsel for the Water Resources Control Board’s‘
letterhead that one of the counsel is Deborah Barnes, and.I
believe that I worked with Miss Barnes épproximately 15

years ago, when I was the Chief Deputy Legal Affairs
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secretary for Governor Gfay Davis, and 1 beliéve ghe wasg
the chief counsel for the Department of Water Resources.

I believe I can be fair and impartial, notwithstanding that
prior working relationéhip. all right.

MR. LEE: Thank you, your Honor.

THE.COURT:' All right. And I have, injfact, read
all of the papers. I appreciate the briefing by both
parties.

Mr. Herum, would you like to go first?

MR, HERUM: Yes. Thank you.

First of ali,'your Honor, ﬁhank yvou for giving us
this opportunity to address you on this igsue. What I'd
like to do in my presentation is give you some general
background, given that some of the procedural issues and
then get i_nto the two, what I believe, are substantive
issues there are relating to this stay.

By way of background the State Board, without first
holding a public hearing, issued individualized curtailment
letters- addressed to the West Side Irrigation District to
immediately cease water from the District's right that they
have to pump from the Delta. ‘

The Disfrict had no other source of water, and
according to the Alvarez Declaration eight, if those lands
are not irrigated, then permanent crops will die and be
permanently lost.

The Martinez declaration, in paragraph five, tells
that the estimated cost of the loss of those permanent-

crops is approximately twenty-five million dollars.
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After the May curtailment letter, West Side arranged’
to receive Pre-1914 water rights from the Banta-Carbona |
Disgtrict.

Thereafter, the State Board sent a curtailment
letter to Banta-Carbona, ordering them to curtail their
discharge of .water on or before July one fdr their Pre-1514
right that cut off all water to the West Side Irrigation
District, both rights under their permit and the‘rights
that they had obtained from Banta-Carbona. - And therefore,
they filed suit on June 26th and immediately sought this
stay hearing.

For the permanent tree and vine crops, it could take
a substantial number of years of capital, a waiting period
of five or eight years, according to the declaration,
before those crops were once again producing fruits and
nuts. A

S0 you have a catastropﬁic affair to these farmers,
many of which are heritage farmers who have been farming in
thig area for hundreds of years and is part of a family
tradition.

I'd point out to this court as a condition of
issuing this stay, the district is prepared to voluntarily
reduce its diversions by seven percent, and that's found in
the Alvarez declaration at twelve.

Now, to put this into context, the State, during
this period, set up several months ago, in a highly
publicized manner, agreed not to be enforce against other

Delta water users who voluntarily agreed to a reduction of

SACRAMENTO OFFICIAL  COURT REPORTERS -

BBID Exh. 276



0~ Yy s W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
217
28

25 percent. Nevertheless, this diétrict 1s prepared to
reduce its -- the right to take by seven perdent in ofdér
to do that.

Now the State is requested by West Side and certain
land owners in the other districts. 2nd having read the
Attorney General's papérs, there may be a little bit of
confusion about that. And if there is éonfﬁéioﬁ, it's
entirely my fault, So let me try to cure that, if I can,
early in this hearing.

West Side Irrigation District has a Post-1914
license to divert water from the Delta. It received a
curtailment letter on May one. ‘Thé.oﬁher two districts,
undexr their charters, have the right to enforce water
rights on behalf of -their land owners.

Land owners in those districts have received
curtailment letters, and at least one of them -- and
thefe‘s a declaration to that effect from the Zuckerman

farming cperation -- have Pre-1914 rights, but they are

. also gubject to curtailment.

So as we define it in our papers, you have the May
curtailment letter to West Side for Post-1914 water rights.
Then yOﬁ have thé June curtailment 1ettér, which goes to
Pre-1914. And together, we call them the 2015 curtailment
letters, and it is those 2015 curtailment lettersg that are
the issue today.

"And then finally, I would point out that Woods, who
is a private land owner, not a government agénéyrin the

petitioner group, has not yet received a curtailment

SACRAMENTO OFFICIAL COURT REPORTERS
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letter. So I'm sorxry if that caused any confugion. I
apologize to the court. |

| I apolééize to opposiﬁg counsel if I confused them
with that, and I hope for purpcses of the hearing, that

clarifies that particular issue. And, again, I apologize

to all concerned.

- There appears to be two major issues with respect to
this stay‘request.- The first issue is this: Are the
curtailment letters mere courteéy notices, as the Attorney
General has referred to them, or are they coercive in
nature, akin to the letter issued by the Corp of Engineers
in the Duarte Nursery matter.

| If the letter is coercive in nature, then due
process rights attach and a pre—divestment hearing is
required and the letter goes too far in violation of the

due process requirements.

Second}‘did the State Board materially miécalculate.

the amount of water available by wrongly omitting water

entering the Delta west by tidal flows?
The evidence presented by the Burke Declaration a
substantial source of district water derives from tidal

flows from the west and agriculture runoff. Yet.if you

look at the O'Hagan declaration, the O'Hagan declaration

omite those waters when determining the amount of water

available,
And it is our basic premise that at this point, we
should be allowed to continue to divert, while those

competing issues are determined, which we properly think
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should be perforﬁed administrative body, and it simply is a
wrong qonclusion by the agency by omitting those.

So with that in mind, let me turn first to the issue
of why it's appropriate to issue a stay for dealing with
these two topics. Water Code section 104395(c) provides a
judicial proceedings of the State Board are conducted under
10%4.5, that section 1126 of the Water Code. And the
relief should be granted unless the stay ig against the
public interest. |

The way it is worded in the negative leads to a
presumption that the stay should be issued unlegs the
government agency demonstrates to the court that the public
interest is harmed by doiﬁg thét. ‘And ‘we believe in this
case, the violation of the constitutional rights of the
land owners far exceeds any public interest that the State
may argue in this particular case.

and, of course, the standard is more relaxed than

. the TRO standard, but if this ‘court decideés that a stay is

unavailable, we believe we've met the standard for the TRO
anyway .

This may be a difference without a meeting that only
lawyers love, inasmuch as the violation of due process is
so substantial that the TRO should issue in this particular
case since the practical economic result of not granting
the stay is at approximately twenty-five million dollars of
permanent crops in the district‘will be lost, and that has
a huge public implication to it, not only tc those farmers

and not only to those crops because of the economic chain
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of events that occurs.

In an agriculture county, such as San Joaquin
County, according to many studies a majérity of the people
earn their money directly or indirectly through farming
operations.

These farmers are going to have to lay off their
workers. They're not going to be using their vendors. Now
ag simple as the John Hancock fellow who goes out and fixes
the machinery, here in tﬁe season will not have jobs. ‘
Thoge people, in turn, will be harmed. They will not have
income. _

They will not be able to buy the sorts of good and
services that they're used to, and indeed these farmers may
then be uhable to re-pay crop'loaﬁs'and nay be unable-té
repay land loans, and it's just going to have a catastroic
economic effect to the entire region as those trees and
vines die. And that's why I think the public interest
strongly supports granting the stay in this parti&ular
inétance. o ‘

So with that in mind, let me turn, if I may, to the
first issue, which is whether the curtailment notice
is coercive in nature.

The State Board defense is characterized as a
rightness issﬁe,“ana'wé'll get to éhat. But it.really
depends upon the curtailment notice as being, quote,
"merely an advisory notice or a courtesy notice and not
being individualized.®

8o if a determination is made that's coercive in

SACRAMENTO OFFICIAL COURT REPORTERS
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nature, that simply takes away the rightness issue
whatsoever. 8o I want to deal with that, and we'll talk
about those cases subsequently because I don't think

they're meaningful. But I don't think you would ever have

‘to reach that if YOU determine that it's.coercive in

nature.

And to a great extent I think this guestion is
answered and presented in the curtailment letters
themselves, which are found at Exhibit A of the petltlon
And it is 1nd1v1dually addressed to West Side Irrlgatlon
District.

It's not some general notice on the web site. It is

to my client perscnally, and it discusses what happens,

~quote, "if you continue to divert," end quote, and the

coercive language continues throudghout the letter.

The second full paragraph of page one, the

-curtailment letter noticed by its West Side of, quote, "the

need to immediately stop diverting® end quote.

In the fourth paragraph, at the bottom of page one,
it demands that West Side is, quote, "Required to document
receipt of thig notice by completing an on-line curtailment
notice form within seven days," end quote.

The third sentence states that, quote, "Completing
the form is mandatory to évoid unnecessary potential
enforcement proceedingéﬁ end quote. So it's pretty cleér

that the language of that is not a courtesy notice., And I

think if we submitted it to EmilyiPost, ghe wouldn't call

it that. It's something that goes far -beyond that.

SACRAMENTO COFFICIAL COURT REPORTERS
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 THE COURT: - Mr. Herum,.the court was similarly'
concerned with that -- that language. .
. MR. HERUM: Okay.

THE COURT: 2And, you know, I saw the language in
there, .and it indicates that the recipient of the notice is
suppbééd to go on line and sign some sort of . '
acknowledgmént. Nowhere in the papers from either side was
their a copy of what that acknowledgment indicates. I
don't know what 1t says.

Do you have any idea what it says?

MR. HERUM: Yes,‘we do.

MS. SPALETTA: Your Honor, I'd'be happy to provide
a copy to the court today, but I have assisted clienfs in
filling out numerous of them.

And basically what they say is, it's a
certificatioﬁ, undef éenalty of peijury, that the‘diverter
has stopped diverting, or if they are continuing to divert,
they're doing so pursuant to a different water right that
has not been curtailed, and they have to provide
spe01f1c1ty as to what that alternate watex supply is.

THE COURT: So it's not 51mp1y sort of a certlfled
meal receipt and not a notice of acknowledgment of receipt
of this -- this courtesy notiée. -

MS. SPALETTA: That's correct.

MR. HERUM: it's acceding to the dgmand.

THE COURT: Okay. All right. ’

MR. HERUM: Well, to the extent -- I mean, you

understand the coercive nature, but I would point out to

10
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you, if you have any doubts -- and I won't go through it -~-

" we've attached as Exhibit A to the'stay-ordér-the

contemporaneoué press release issued by the Sﬁate of
California, where they acknowledge and, in fact, proudly
crow that the notices add to the number of the, quote, "The
growing number of water rights restricted", end quote.

'so if you look at their contemporaneous '
interpretation to the press release, they are indicating to
the public that they are restricting water by fhe isguances
of these licenses.

And the letter is intended to placelthe district and

the farmers in an untenable position because thé district

can either one, curtail the diversions of water entirely,

in which case the annual crops will be lost. You'll have
the loss of twenty-five million dollars.

You'll be jeopardizing your abi;ity.to re-pay loans,
and you'll have a chain of effects economiéélly to thé —
community, or in the alternative they can disregard the
order, be subject to penalties, which will relate back to
the date of the curtailment letter and finally get their
due process rights.

‘But the curtailment letters'themselvés and the
O'Hagan Declaration makes clear that the agenéy has already
made a finding that it's a violation of the law,.

So now the question is whethexr you have a fair
hearing, inasmuch as the agency has pre-determined that in
fact'i£ ig a vioiatiénvto divert waterf and now you're

simply looking at the calculation of penalties.

11
SACRAMENTO OFFICIAL COURT REPORTERS -
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And as the Alvarez declaration points out, the
penalty suffered by the district will basically bankrupt
the district, or if they weére spread to thé-individual
farmers, the penalties are greater than the value of the
crops.

And it seems to me this is clearly a coercive
situation, and that is the dilemma that my clients are
unfortuﬁately placed in at thiS'particular.time. —

and we do believe that the situation is akin to the
Duarte Nursery case, which we cite in our papers.
Strangely, we had an earlier hearing on Banta-Carbona,
where ultimately the court decided San Joaguin County did
not have venue. But we épént a great deal of time
discussing Duarte Nursery.

It is cited in our brief, and yet I point out to you
that the State Board is silent on Duarte Nursery, and it's

no response to us in their papers with respect to that.

And loock what happens there?

At page 1020 of that opinion, the court writes:
"Even assuming the CDO does not impose any legal
obligations and liabilities, the court's argument
underestimates the force of a command from the ﬁnited
States Govefnﬁéﬁt or its agency, the Corp of Engineeré and
the injufy it can causé."

Having been commanded by the United Sfates
Governmeﬁt to stop their activities, Plaintiffs reasonably
believe .they were required -- and the word "required’ is

italicized in the opinion -- to stop their farming

12
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activities, and thereby lose their crops.

"Plaintiffs reasonably interpret the CDO as an order
issued by the United States Government, not merely a
suggéstedicoursé of’ conduc¢t, not a request for voluntary
cessation of activities' end quote. And I think Duarte
Nursexry provides important guidance. |

Now I anti¢ipate the State Board is going to say
yes, but that was a cease and desist order. This is just a
letter. But that's not meaningful in this context because

if you read the first couple of paragraphs of Duarte, it

wasg a letter.

The court then points out that the petiticners, the
plaintiffs in that case, Duarte Nursery, characterized it
as a cease and desist order, and the court adopted that
label. for it. Even though the letter itself does not say
it's a cease and desist order, the letter itself says it's
merely a letter. |

So the mere characterization of it by the court as a
CDb’waé‘theiriway of looking at it. The federal government
did not call it, so you can't distinguish the case on that
basgis. I think Duarte applies with equal dignity here.

This curtailment letter has even more coercive
language than the Duarte Nursery letter did. And I point
out that Duarte Nursery court writes at 1023, guote, l;'I’he
Corp suggests the plaintiffs can wait until the Corp files
an enforcement action.

This is entirely inadequate as plaintiffs are being

deprived now of the right to farm their land for an

i3
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indefinite period, with no assurance of an enforcement act
will ever be filed, thus completely depriving them of the
opportunity to challenge a CDO.Y

AndAit concludes at the very bottom of page 23,
guote: “Fofcing the plaintiffs to wait ideélly about'wﬁile

the Corp decides whether to bring an enforcement action has

4the‘effect of continuing to deprive the plaintiffs of the

use of their property, without end, plaintiffs stake a
¢laim under the due process clause."

'So to the extent this letter is equally coercive and
plﬁces the property owner in an equally difficult position,
due process must apply. These letters are not good and
fail in relationship to the due process clain.

I would also point out that I think the Duarte
Nuréef?’élso.fully answers the rightness igsue, and it does .
so at 1021 -and 1022. 7

In that instance, the Corp argued that the matter
was not right because the court had not yet initiated
enforcement, and until it initiated enforcement, the matter
was not riéhﬁ.' ' ‘ |

aAnd there the court said no, the threat was there,
the take was theie at that point, and therefore this case
was rdght; thét the petitioneis did not have to sit by and
just wait for something to happen.

The game is true here. We're put in a'positibn
where our rights are lost. We don't have a hearing. We
have to wait until what the State does again, and

therefore, I think Duarte answers the guestion squarely on

14
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the issue of fightnéss. _

With that in mind, just quickly looking at the
riéhtness cases that they cite, they go toc cite three. The
Pacific Legal Foundation, I think, is answered by page 172
of that decigion.

‘There the court writes that it Believés, quoﬁe:

"The abstract nature of the ﬁroceedings make it difficult
to evaluate what even the issue related to the congistency
of the guidelines with the Postal Commission Act.".

_.-And the court also points out, quote: "We are
ésked, guote, in essence, inviting us to speculate as to
the type of development for which access conditions might
be imposed, and then express an opinion on the vaiidity and
proper scope of such hypothetical actions," end quote, that
was a case where general guidelines were adopted, and.
specific legal foundation said that was the taking of real
property, but the agency had not yet applied those
guidélines to specific coastline access permits.

And the court said, We're just not ready to loock at
that. That is to right. That's not out situation here. |
ﬁe're being told to quit curtailment. It's completely
different than the specific legal foundation. -

‘ The second case of Stonehouse Homes, the same sort
of problem there. The City decided to look at changing its
hillside development standards, and it hadn't done it :.yet.
It was just looking at it. 'Stonehoﬁse~soon saying, you
know, this is a violation of law of the Government Code.

The court gays no, it's not a viclation of law

- * ] - 15’
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because all the agency has done iS‘adopted'an intexrim
ordinance to loock at adopting permanent ordinances, and
that's not right.  That's not our situation here.

And then finally, in Wilson and Wilson, that's
just an -- if you look at pages 1575 and 76, the court says
it's dééiding the case on mootness and not rightness, and
the reason being, that in that case the City's proposed
redevelopment agency. and said they might have to condemn
properties, and among the properties that might be
condemned are Wilson and Wilson's., Wilson and Wilson sued.

In the coursé of the litigation and redevelopment
project that's filled out, Wilson and Wilson's property is
not taken by-immihent'domain. The project was fully built

out, and the court gaid, you're moot. The project got

built out, and they didn't condemn your property. 8o

Wilson and Wilson is just mis-cited.

And again,.I think the whole rightness issue
dovetails to whether or not the notices are coercive. We
don‘t really need to spend much time on that.

My second issue is that the curtailment letter
wrongly admits all.sources of water and theréfore'
understates the amount that's available.

Now the petition, at paragraph 27 through 35,
explains that the water available for West Side. diversion
at the established point of diversion includes tidally
influenced water from west of the Delta. This makes S e
from the San Joaquin River, relied on entirely by O'Hagan,

simply irrelevant to the exercise of the water rights.

: 16
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Indeed the State earller, in saylng De0151on 100
whlch we c1te in our stay papers, 1nd1cates that Delta
water does not depend on San Joaquin River flows. So the
O'Hagan declaration and the methodology is inconsistent
with previous standards by the State Board.

- And so the Burke Declaration, partlcularly at
paragraphs 13 14 15 are especially 1mportant because
Burke determines that the ability to divert water at the
established poiﬁt on.0ld River does not depend upon the San
Joaquin River. And therefore, the O'Hagan analysis and
bas;s for the curtailment letter is simply.factually.wrong.

- Now in response to that, we now receive the Grover
Declaration, which is very fascinating. &and without
getting into too much hydrology, let me say that -- keep in
mind, I think from a big picture point of view, the Grover
Declaratlon proves exactly what we're trylng to say here
today |

A curtailment letter went out from the State Board,
and it mentioned nothing of salinity and water quality. It
said enough water isn't available. Now suddenly yesterday,
for the first time, the State provides my client with'an
entirely new theory of Why they should be curtailed. And
that new theory is well, the water quality isn't good
enough, '

And, you know, I don't want to be in a punster mood,
but it seems like the State's position's extremely liquid
and ambﬁlatory what they're doing. They are not keeping a

consistent position of why a curtailment should take place,
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‘which is precisely the reason that a:pre-divestment due

process hearing is required so that all these issues can be
venfilated and'figured out.by the adminiéfrative body; and
my client has a fair opportunity to confront, test and
challenge the evidence, which is missing right now.

The State should not be taking away my property
rights without giving me a hearing and an opportunity to
respond to.iﬁ, eépeciaily since we now know,ﬁas of
yesterday, the State's position, to be polite about is, is
evolving. But looking at the Grober Declaration, I don't
think it's very helpful.

_Number One: There is no theory in California water
law that the-right to divert can be cut off because of fhe
quality of water you're diverting. So Grober may say what
he says, but it doesn't fit into the legal scheme of
California water. The fact that it's high in salinity is’-
irrelevant.

AAgéin, number.two, aé I pointed out, is the
curtailment letter, does not talk about salinity or water
quality. This is a new theory from the May one letter.
The Grober declaration's completely emancipated from the
May one curtailment letter. 7 _

.-Number fhree: Grober is not a @ualified hydronimus
He bluntly states, well, these crops will die if this water
gets pumped to it. He has no qualifications to do that.
He has no right to make those opinionsg as a professional
expert. Wé don't know that. That's not before this court

because Grober is not a qualifiedAhydronimus to answer
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those particular questions. And therefore, that portion of
his expert opinion, should be disregérded;

Number Four: The Grober declaratlon is really based
on absurd signé. It depends upon the notlon that the
molecule of water, which has higher salinity, is traveling
in an easterly direction from San Pablo Bay, and there's
water with higher -- with lower salinity coming from othexr
sourceg into the Delta, and somehow West Slde has a Deed of
Trust S0 to say, over the molecule from San Pablo. It is
the water that will pump, but it won't pump the other
water.

Well, the hydrology and physical nature of the Delta
doesn't work that way, obviously. You have multiple
éources-of water goiﬁg into the Delta,‘and they're all
mixing. And so the whole theory of Grober depends upen you
being able to identify whose molecule of water is whose,
for purposes of pumping. And we just know that's
impossible.

And then finally, the Staﬁe Board relies on two
cases to support Grober, and those cases are Wright and
Crum, and that's for the principle that you are not
entitled to bad watexr. That's how I would say it, and I
apologize. That's not a good way to say it, but to me that
ﬁakeé sense.

But keep in mind that each of those cases deal with
a singlé source; one was a stream, one was a river. And
certainly that makes sense where you have a single stream

or single river, but the Delta is different. The Delta
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gets water from a variety of sources, and they're all mixed
together. '

So the single stream casés 6n water quality simply
can't apply to a situation where you've got this huge
ketflé'calléd'fhe Delta, and all sorté of water's going in
there. So we just don't think that's relevant.

And I planned to talk -- and I appreciate your
patience with me today -- about the issue of the gtatute of
limitations and the form of the stay. The statute of
limitations issue raised by the State Board only'gées to
the guestion of whether this should be decided as a stay or
decided ag a temporary restraining order.

We believe that's ultimately without meaning because
the &epravation of the constitutional right for taking a
property right is éo sﬁbstanéial, due process is going to
prevail under either of those standards. So it really
doesgn't matter.

But I would go a step further and.say, we do not
Have a statute of limitations problem.. The issue is

presented and explained by the petitioners on page 21 of

the petition. And I suspect, your Honor, that -- at least
the time I've been deing this for 33 years -- you always
hear a term -- you're sort of making it up as they go and

support the. petition they didn't think gbout,

And I want Qou to know that this is an iSSue we
thought through wvery carefully. You go to paragraph 21,
and we set forth with authorities of why it is appropriate

for a court to grant injunctive relief. Even if an

‘ 20
SACRAMENTO OFFICIAL CCURT REPORTERS

BBID Exh. 276



e
N o

o @ 3y B WN e

21

admiﬁistrative process is not yet complete, if there's
going to be injury to that party, that we anticipated this
particular argument.

If you go to the Water Code 1126, it basically
1ndlcates that if there is an order from an authorized
officer of the State Board, there was a requirement to file
for reconsideration. West Side filed for reconsideration °
on May 11.

That reconsideration petition was received by the
State Board. We have not received any responge from them
ét all. If I were cynical, I would -- would say they're
trying to run out the growing season crop with respect to
the request for reconsideration. _

Number Two: Even though there was an obligation to
file the request for reconsideration, the.State Board is
not obiiged to ﬁear it. They can reject it without a
hearing whatsoever.

So at this point, we sort of have a position
where -- and T don't want to be in that position, either
we're too early'or‘too’;ate -- if it's a final order, -the
State's saying we're too late because the 30 days has
passed. But indeed our time to sue doesn't occur until the
reconsideration's completed.

So we are now in court because we need the stay at
this particular case, at this particular time because of
the immediate injﬁries pointed out by the Martinez and
Alvarez declarations. And we explain that to the court in

paragraph 21 of the petition, and that's why we're here.

) . ; 21
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There's not a statute of limitations problem in this
pafficular éase, and it should go fofward as a stay.

And then finally, with respect to the form of the
stay, at the end of the hearing we saw that the proposed
étay that I presented to the court at page three had some
things that weren't just quite right, and I've already
pfesented a copy to.the Atﬁdrney General. And at the end
of the hearing, I'd like to provide you with a copy of the
revised one.

All it doeg ig, we only put in that no enforcement
of Pre-1914 rights. West Side has a Post-1914 right.  So
we clarified that it should be 2015 curtailment letters.
And at sﬁch time as the court wishes, we can provide you
with that revised proposed stay.

| So in conclusion, your Honor, again, thank you for
this opportunity. This is a serious economic issue to
these folks. It{s éoing to ruin their businesges., They're
going to go out of business, many of them. They've been
deprived of their property rights. It is coexrcive.
There's no other way to read that.

Duarte makes it c¢lear that there's not a rightness
issue.  Duarte makes it clear that it's eguivalent of a
coercive action and that due process attaches, and that we
should be entitled to a hearing. And therefore, there
should be no enforcement of these stays during the
tendencies of communication.

And the really proper situation in this instance is

that the State should withdraw the letters and go_back, and

- 22
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fhe State should hold pre-depravation hearings before
issuing ‘curtailment letters. That is what we want in this
case. ﬁe want to have our proper forum in front of that
State agency.

Your Honor, I know my other counsel may want to
address you, ag well. But if you have any questions.

THE COURT: I think at this point I'll reserve my
quegtions until I héar from the AJG. Let me hear from ther
other petitioners, counsel. :

MR. RUIZ: Your Honor, on behalf of Lindsay or South
Delta Water Agency, I don't have any comments at this
point. 'I'll reserve any opportunity that's needed at the:
end.

THE COURT: Well, let me make sure I understand.

So your client has not received any of these
curtallment letters?

' MR. RUIZ: Woods has not received any of the
curtailment letters, which is why we're not -- as part of
this stay request, we are the petitioner in litigation.

The South Delta Water Agency has members or been in --
South Delta Water Agency has received, guch as West Side is
in the'SouthAWater Agency. |

THE COURT: Right. But your client has not received.
any of these letters. |

So how does your client have standing in this case?

MR. RUIZ: Well, we have’standing in ‘this case in
the sense that we have been told clearly that all Pre-1914

water right holders will receive them, the curtailment
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letters at some point. It is imminent, and based on that
Woods has étanding in that regard. Woods ig not a part of
the stay request.

‘ 'Souﬁthelﬁa Watér Agency,; as part;of its’enabling
legislation, has the ability to bring litigation, pursue
and protect.its members water rights, as well as the
members'! ability to maintain usable water guality. So that
ig where our gtanding exists.

THE COURT: ékay. All righﬁ,

MR. RUIZ: Thank you, your Honor.

MS. SPALETTA: Thank you, your Honor. Jennifer
Spaletta for Central Delta Water Agency. I will be very
brief.

' Just one technical matter. Exhibit C to the
petition is a copy of the curtailment letter that was sent
to Zuckerman Mandeville, Incorporated, which ig a land
owner within Central Delta Water Agency.

But I believe Mr. Herum mentioned that there was a
declarafioﬁ from Zuckerman Mandéviile. It's actually thié

exhibit, which was attached to the petition as evidence of

an example of one of the landowners within Central Delta

Water Agency who received the letter. .

Central and South Delta Water Agency cover hundreds
of.£housanas of écrés, and so there are numeious landowners
owners who have received similar letters. We didn't feel
it necessary to attach them all.

But as Mr. Ruiz explained, the petition did clearly

state the standing of both Central and South Delta in
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five -- excuse me, paragraphs 13 andwl4 on pages five and
8ix, which is a special statutory standing that was
provided to these agencies for this very purpose.

They have numeroas landowners over a large
geographlc area, and the Leglslature found it wise to allow
these agencies to have standing to defend the water rights
at this dispersed community. So that standing issue is
addressed squarely in both the petition and the example of
Exhibit C, which was the specific curtailment letter to one
of those land owners. -

I also wanted to just briefly explain what the real
threat is to this individual land owner and why this notice
is so coercive. The letter says, "We wili either come
after you with a cease and desist order or an
administrative c1v1l llablllty complalnt

If it were just a cease and desist order, we may not
have to be here because in that instance, the State would
have to hold a hearing, and any monetary penalties would
only accrue after the hearing, whenlthe-Board issued an
order telling someéne, you have to stop diverting.

So any monetary liability would only be prospective
after the hearing and after the determination, but that's
not what the State is saying. They're saying we are also
going to be goiné after people with an administrative .civil
liability complaint after the facts.

What that means is that the State could wait until

‘next June of 2016 to file administrative civil liability

complaints against numerous land owners oxr West Side

: 25
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