






Exhibit A 



"the right to divert water from the surface stream, conduct or transport it across intervening land to

2 the tract thus separated from the surface stream, and there apply it to use on the latter, to the injury

3 oflands which abut upon the proper banks ofthe surface stream . ..." (ld., p. 332, emphasis

4 added.) The question left unresolved by Anaheim, and at issue herein, is whether such a landowner

5 can lawfully make such diversions if there is no alleged, much less actual, injury to any such lands

6 or to any other riparian or overlying water user with rights to that common underground/surface

7 water supply, which is the case in the instant proceedings. As will be explained, the answer should

8 be yes, it can lawfully make such diversions. Such a determination is entirely consistent with, and

9 in furtherance of, Anaheim, Hudson v. Dailey (1909) 156 Cal. 617, Turner v. James Canal Co.

10 (1909) 155 Cal. 82, and the well-established "no-injury rules" set forth in case law and statutory

11 law with regard to changing points of diversion from a common supply.

In Hudson v. Dailey (1909) 156 Cal. 617 (Hudson), the Court held:

If the water in the underground strata is in such immediate connection with
the surface stream as to make it a part of the stream, as the plaintiff seems to
contend, then the defendants' lands overlying such water must be considered as
also riparian to the stream, and, under the law of riparian rights, they have a
common right with the plaintiff to the use of the water.
(Id., pp. 626-627, emphasis added.)
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l. The Shallow Groundwater Is In "Immediate Connection" With The Surface
Streams And, Hence, The Landowners Overlying That Groundwater Are
Riparian To Those Streams.

19 In such an "immediate connection" situation, being "riparian to the stream" means the

20 landowner has "a right to take its share of the water from the main river at any convenient point

21 thereon, whether such point of diversion is upon its own land or not, so long as such taking does

22 not injuriously affect the rights of owners ofland abutting upon the river between the point of

23 diversion and the company's riparian land." (Turner v. James Canal Co. (1909) 155 Cal. 82, 91-

24 92.)

25 WIC submits that the shallow groundwater underlying WIC's lands is indeed "in such

26 immediate connection with the surface stream[s] as to make it a part of the stream[s] ...."

27 (Hudson, pp. 626-627.) Civil Engineer, Christopher H. Neudeck, for example, explains this

28 immediate connection as follows:
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For the area of concern [the California Department of Water Resources] has
a recent study [see WIC Exhibit 4D, "Reclamation District 544 Seepage Monitoring
Study 2000-200 l] which ... confinns my prior conclusions that due to the
subsurface soils, there is a direct connection between the shallow groundwater and
the waters in the neighboring channels. When the river goes up, the groundwater
goes up and vice-a-versa.

This hydrologic conductivity is important to understand the local water
5 supplies. The entire Delta is one big pool of water; some in the channel and some in

the soils. There is no net difference in the amount of water in the Delta channels
6 when local diverters take from neighboring channels, pump from shallow

groundwater, or fann crops which draw from the shallow groundwater. Taking
7 water from one place is virtually the same as from another....

8 I therefore conclude that if these four diverters which are the subject of [the
Phelps WRO 2004-0004] hearing were forced to shift to shallow wells for

9 irrigation, or fann crops which had root zones reaching to the shallow groundwater,
there would be no difference in the amount of water available in the surrounding

10 channels.

I I (Exhibit 3V to WIC Exhibit 4A, pp. 4-5.)

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In addition to Mr. Neudeck's testimony and the DWR study referenced therein, there is

considerable additional evidence supporting the immediacy of the connection between the shallow

groundwater underlying the lands within WIC (and within the entire Delta for that matter) and the

surface streams. See for example, the Testimony of Dante J. Nomellini, Sf. (WIC Exhibit 8) and

the following exhibits: WIC Exhibit 8E, "Estimation of Delta Island Diversions and Return Flows,

DWR, February 1995"; WIC Exhibit 8F, "DWR's January 30, 2009, letter to MWD, et al. re

proposed Delta Wetlands water transfer"; WIC Exhibit 80, "Excerpts from DWR's 2009 Webb

Tract Transfer Pilot Study and Office Memos"; and WIC Exhibit 8H, "Investigation of the

Sacramento-San Joaquin Delta Report No.4, Quantity and Quality of Waters Applied to and

Drained From the Delta Lowlands, Department ofWater Resources, July 1956."

While it is difficult to imagine a more immediate connection, as well as one that is more

well-recognized, if the SWRCB does not believe the requisite "immediate connection" within the

meaning ofHudson exists between the shallow groundwater and the surface streams, then the

SWRCB must thoroughly explain the basis for that belief and, unlike its decision in WRO 2004

0004, it should meaningfully define what it believes would constitute such an "immediate

connection" and the authority it is relying on to so define such a connection. If the SWRCB

equates "immediate connection" with so-called "underflow" or "underground flow," then the
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