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Appeal from Superior Court, San Joaquin County:
C. W. Miller, Iudge.

Action by Mary A. Nelson and others against I N.
Robinson and others to quiet title to realty, to re-
cover damages for injury done to such realty, and to
abate a nuisance. From a judgment in favor of de-
fendants, plaintiffs appeal.

Judgment reversed.
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cial canal to the property of his adjoining neighbor
commits an invasion of such neighbor's rights for
which tedress is obtainable in damages, by injunc-
tion, or through the abatement of a nuisance,
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14} Easements
1411 Creation, Existence, and Termination
141k] k. Nature and elements of right. Most
Cited Cases .

Water Law 408 €=—>]789

403 Water Law
405X Prescriptive Rights in Water or for Use or
Access to Waters
405k 1785 Rights to Obstruct or Redirect Wa-
ter
405k 1789 k. Right to flow lands by rais-
ing and setting back water onto another's lands,
Most Cited Cases
(Formerly 405k164)
The right, claimed to have been acquired by pre-
scription, to continue to permit water to seep from
imigation ditch, thereby flooding adjoining land,
was an “easement”, which is a privilege without
profit, which the owner of one tenement has a right
to enjoy in respect to that tenement in or over the
tenement of another person by reason whereof own-
er of servient tenement is obliged to suffer or re-
frain from doing something on his own tenement
for the advantage of owner of dominant tenement,

[3] Easements 141 €=>1

14] Easements
1411 Creation, Existence, and Termination
141k1 k. Namre and elements of right. Most
Cited Cases
An “easement” always implies an interest in the
land in and over which it is to be enjoyed.

[4] Easements 141 €5
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Easements 141 €5527(4)

141 Easements
1411 Creation, Existence, and Termination
141k4 Prescription
141k7 Duration and Continuity of Use
141k7(4) k. Period of limitation, or

statutory period. Most Cited Casges
An easement may be acquired by prescription, the
adverse use, required by statute, being for a period
of five years. West's Ann.Code Civ,Proc, § 325,
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405 Water Law

405X Prescriptive Rights in Water or for Use or
Access to Waters
405k1785 Rights to Obstruct or Redirect Wa-
ter :

405k1789 k. Right to flow lands by rais-

ing and setting back water onto another's lands.
Most Cited Cases

(Formerly 405k 164)
In order te establish acquisition by preseription of
right of easement to permit seepage of water from
irrigation ditch, thereby flooding adjoining land, it
was necessary to establish not only the actal in-
fringement of rights of owners of adjoining land for
a period of time each year for the statutory period,
but also that owners of adjoining land had know-
ledge of such infringement by seepage of water or
at least the existence of facts and circumstances
from which such knowledge could be reasonably
inferred. Code Civ.Proc. § 325,

[6] Evidence 157 &€==7

157 Evidence
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157k7 k. Qualitics and properties of matter.
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157 Evidence
15711 Presumptions
157k67 Continuance of Fact or Condition
157k67(1) k. In general. Most Cited Cases

In determining whether facts were such that owners
of land adjoining irrigation ditch were chargeable
with notice of infringemnent of their rights by seep-
age of water from ditch onto their land so as to es-
tablish easement by prescription, it could not be as-
sumed that because water seeped from ditch one
year it would continue to do so every year, since it
is common knowledge that porous ground is ofien
sealed and rendered impervious to further percola-
tion by particles of soil carried in the water. Code
Civ.Proc. § 325.
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141 Eagements
1411 Creation, Existence, and Termination
141k4, Prescription
141k5 k. In general. Most Cited Cases

The foundation of the establishment of a right by
prescription is the acquisscence of the owner of the
servignt tenement in the acts which are relied upon
to establish the easement by prescription, and such
acquiescence can be established only if owner of
servient tenement knew of such acts or was
chargeable with knowledge thereof.

{8] Easements 141 €=8(1)

141 Easements
1411 Creation, Existence, and Termination
14 1k4 Prescription
141k8 Adverse Character of Use

141k8(1) k. In general. Most Cited
Cases
The adverse use, relied upon to establish an ease-
ment by prescription, must be “hostile™, that is, a
claim asserted against the whaole world.
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1411 Creation, Existence, and Termination
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141k36(3) k. Weight and sufficiency.
Most Cited Caszes
Evidence that each time owners of land adjoining
irripation ditch complained of injury to land rezult-
ing from seepage from ditch the owners of ditch by
leveling adjoining land and constructing drainage
ditches attempted to prevent such injury was insuf-
ficient to establish such “claim of right” upon the
part of owners of irrigation ditch to thus injure ad-
joining land as. is essential to cstablishment of ease-
ment, Code Civ.Proc, § 325,

[10] Adverse Possession 20 €22112

20 Adverse Possession

201V Evidence

20k112 k. Presumptions and burden of proof,

Most Cited Cases
The burden of proving all the essential elements of
an adverse possession or prescriptive title rests
upon the party relying upon such title, since the
doctrine of adverse possession is to be construed
strictly and such possession cannot be made out by
inference, but only by clear and positive proof.

[11] Water Law 405 €£-=1789

405 Water Law
405X Prescriptive Rights in Water or for Use or
Access to Waters
405k1785 Rights to Obstruct or Redirect Wa-
ter
405k1789 k. Right to flow lands by rais-
ing and setting back water onto another's lands.
Most Cited Cascs
(Formerly 405k164)
Evidence which failed to establish that owners of
lands adjoining trrigation ditch knew of seepage of
water from ditch each year during stattory period
or were chargeable with notice thereof, and which
also failed to establish a claim of right by owners of
ditch to thus injure adjoining lands, was insufficient
to establish a right of “ecasement” to continue to
permit seepage of water from irrigation ditch to the
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injury of adjoining lands. Code Civ.Proc. § 325.
[12] Easements 141 €£==5

141 Easements
1411 Creation, Existence, and Termination
141k4 Prescription
141k5 k. In general. Most Cited Cases

In the absence of statutory requirement, party
¢laiming an ‘easement need not make an express de-
claration of his ¢laim, but such claim of right must
not only exist in claimant's mind but must alse be in
some way asserted in such manner that owner of
land over which easement is claimed may know of it.

[13] Easements 141 £==6

14} Easements
1411 Creation, Existence, and Termination
141k4 Prescription

141k6 k. Mode and extent of use. Most
Cited Cases
In the absence of express notice of claim of ease-
ment or actual knowledge of owner of servient
tenement, the user by claimant must be so visible,
open and notorious that notice or knowledge will be
presumed.

[14] Limitation of Actions 241 €=>55(7)

241 Limitation of Actions
2411 Computation of Period of Limitation

2411I(A) Accrual of Right of Action or De-

fense
241k55 Torty
241k55(7) k. Injuries to property by

flowage, diversion or obstruction of waters, Most
Cited Cases
Whether action for injury to real property, resulting
from seepage of water from irrigation ditch onto
adjoining land, was barred by three-vear statute of
limitations if not commenced within three years
after such injury was first inflicted, depended upon
whether 2 szingle cause of action was created, or
whether successive aections could be maintained for
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repeated or recurring injuries, which turned upon
the further question whether trespass was to be re-
garded as a permanent one or a continuing trespass.
Code Civ.Proc. § 338, subd. 2,

[15] Water Law 405 € =249

403 Water Law ‘
405XIIT Reclamation, Irrigation, and Other Ag-
ricultural Use
405XIIC) Irrigation and Other Agriculwral
Purposes
405XIII(C)11 Injuries Incident to Supply
or Use
405k2489 k. Overflow, leakage, and
runoff. Most Cited Cases
(Formerly 405k262)
Where ground traversed by irrigation ditch was por-
ous in character, it was the duty of the owners of
such ditch to adopt the common methed of sealing
it with concrete or some similar material which
would prevent the seepage of water, and upon fail-
ure to do so owners assumed risk of damage to
neighboring landowner.

{16] Limitation of Actions 241 £>55(6)

241 Limitation of Actions
24111 Computation of Period of Limitation
2411(A) Acerual of Right of Action or De-
fense
241k55 Torts
241k55(6) k. Comtinuing injury in gen-
eral. Most Cited Cases
One should not be permitted to acquire a prescript-
ive right to continue a negligent act.

[17) Limitation of Actions 241 €=55(7)

241 Limitatien of Actions
24111 Computation of Period of Limitation
241II(A) Accrual of Right of Action or De-
fense
241k55 Torts
241k55(7) k. Injuries to property by
flowage, diversion or obstruction of waters. Most
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Cited Cases

Where lands adjoining irrigation ditch were first
flooded in 1926 as result of seepage of water from
ditch and 10 years later another parce! of land some
distance away was likewise flooded, such injuries
to lands gave rise to successive causes of action so
that landowners were entitled to recover for any in-
jury to their lands which was inflicted within three
years prior to commencement of action. Code
Civ.Proc. § 338, subd. 2.

[18] Equity 150 €267

150 Equity
13011 Laches and Stale Demands

150k67 k. Nature and e¢lements in general.
Most Cited Cazes
One of the principal factors in determining “laches”
is acquiescence, which must be with the knowledge
of the wrongful acts themselves and of their injuri-
ous consequences and must be voluntary, not the
result of accident, nor of causes rendering it a phys-
ical, legal or moral necessity, and must last such an
unreasonable length of time that it is inequitable
even to the wrongdoer to enforce the peculiar rem-
edies of equity against him.

[19] Water Law 405 €52491

405 Water Law
405XII1 Reclamation, Irrigation, and Other Ag-
ricultural Use
405XII(C) Irrigation and Other Agticultural
Purposes
405XIU(C)1 ] Injuries Incident to Supply
or Use
‘ 405k2491 k, Actions. Most Cited Cases
(Formerly 405k263)
Evidence that owners of lands adjoining irrigation
ditch had repeatedly complained of injury to lands
resulting from seepage of water from ditch and that
owners of ditch had thereupon attempted to prevent
such seepage and consequent injury was insuffi-
cient to establish acquiescence of landowners in
acts of ditch owners resulting in injury 20 as to con-
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stitute “laches” barring action for injury to lands.
*¥38) *822 Jos. H. Huberty, of San Andreas, for
appellants,

Jones & CQuinn, Levinsky & Jones, and Wifliam H.
Woodward, all of Stockton, for respondents.

PER CURIAM.

This action was brought to quiet title to the lands of
appellants; to recover damages for injury done to
said property; and to abate a nuisance. The trial
court found for respondents upon all issues, and the
following judgment was entered:

“That the ownership and possession of the plaintiffs
to the above deseribed property iz subject to the
prescriptive right of defendants to permit waters to
percolate, flow and seep from the ditch of defend-
ants described in said second amended complaint
under, in and upon the hereinbefore described*523
lands of plaintiffs to the same extent and in the
same manner as they have heretofore.

“That plaintiffs are barred and forever enjoined
from asserting, or claiming, any injury to the lands
hereinbefore described, or to crops growing there-
on, by reason of water seeping or percolating from
said canal as a result of the continued operation
**353 and use of said canal, as same has been oper-
ated and used heretofore.”

This appeal is taken from said judgment,

Piaintiffs are the owners of three hundred sixty-
nine acres of land on Roberts island, in the Delta
Region of San Joaquin county. In 1925, defendants,
who are landowners in said district, constructed an
irrigation ditch to convey water to their respective
parcels of land from Middle river, a branch of San
Joaquin river, The ditch or canal is about 20 feet
wide and four feet in depth, and it borders on the
northeast property ling of plaintiffs, The area which
was affected by the percolating waters is some 50
acres in extent. The ¢ourt found that said land was
fertile and capable of raising valuable crops. It also
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found that “said lands and crops thereon have been
visibly affected, and the injury thereto apparent
commencing in the year 1926, and each year there-
after.” The court found:

“That herstofore and on or about the year 1925, de-
fendants, and/or their predecessors in interest, con-
structed along higher ground, lying easterly of, and
above described lands of plamtiffs, an Urigation
canal and/or ditch which takes water by means of a
pumping plant from the junction of Middle River
and High Ridge Levee in the County of San Joa-
quin, State of California, and leads thence along the
casterly base of said High Ridge Levee in a general
northerly direction through the lands of defendants,
Robinson, Jones, Vasquez, Woods and to the prop-
erty of Armond Woods, commonly known as and
called ‘Honker Lake’, which, said canal and/or
ditch, during the times hereinafter mentioned, has
been used for the purpose of conducting water
therein for the irrigation of the several parcels of
land of said respective defendants; that from said
time, annually during each irigation season there-
after, the defendants have operated and used said
ditch for the transportation and distribution of irrig-
ation water; that by reason of the nature of the lands
through which said ditch runs, a certain amount of
scepage and %524 percolation necessarily escapes
from said ditch to the lands adjoining on both sides
of said ditch; that said seepage and percolation be-
camc vigible and apparent as early as the year 1926,
and has annually, and during each and every irriga-
tion season thereafter been visible and apparent;
that said lands and the crops thereon have been vis-
ibly affected and the injury thereto apparent com-
mencing in the year 1926, and each and every year
thereafter; that said seepage has not increased, be-
come worse, or invalved larger areas, but has re-
mained constant during the irrigation season; that
defendants claim the right to operate =aid ditch in
the future as it has been in the past.

“That within the three years last past and immedi-
ately preceding the commencement of this action,
and for many years theretofore, defendants have al-
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lowed water to percolate, seep and flow from the
aforesaid canal or ditch on, in and upon lands of
plaintiffs, but that said seepage did not gradually,
or at all, become worse, and is not constantly, or at
all, involving large areas of the lands of plaintiffs,
but that on the contrary the extent and amount of
seepage was not, during the last said three years,
any more, if not less, than it had been theretofore;
that the use and enjoyment of said lands of
plaintiffz is interfered with by a high water table,
which in turn is largely caused, and has been
largely caused, by periodical high water in Middle
River which seeps in and under said lands of
plaintiffs, and also by the irrigation of said lands of
plaintiffs by the plaintiffs themselves, without
providing any proper or adequate drainage therefor;
that the seepage and percolation from said ditch or
canal does contribute to said high water table, but
the extent of such contribution has not been dis-
cloged or established, other than that such seepage
and percolation is no greater than it had been for
‘many years prior to 1935.”

The court alzo found that the use and enjoyment of
plaintiffs' lands is interfered with by a high water
table, which in turn is largely caused by periodical
high water in Middle river, which seeps under said
lands, and also by the irrigation of said lands by
plaintiffs themselves, without providing proper
drainage therefor;

“That the said lands of plaintiffs were, and are, in a
high state of cultivation, and are fertile, and are
capable of raising large and valuable crops; that the
fertility of said *5325 lands has not deteriorated, and
alkali and/or other destructive substances have not
been cauged to be deposited upon said lands; that
the fluctuating,**354 and at times high water table,
is largely caused by the said seepage from Middle
River and drainage resulting from plaintiffs’ own ir-
rigation, and that before plaintiffs can develop and
enjoy the full productivity of their lands it will be
necessary for them to properly provide for the re-
moval of said waters that seep from Middle River
and to remove the drainage waters resuliant from
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their own irrigation; that the seepage and percola-
tion out of and from defendants' ditch was during
the irrigation season of each vyear practically uni-
form, and in and of itself caused no damage to the
fertility or productivity of satd lands; that it is not
true that plaintiffs have been damaged in the sum of
$1,000.00, or any other sum, by reason, or as a res-
ult of the seepage or percolation of and from de-
fendants' ditch; that seepape and percolation from
the canal of the defendants and damage theretrom
became visible and apparent to plaintiffs as early as
the year 1926, and was known to them, and was
visible and apparent to them at all times since 1926,
during the irrigation seasons, and that the seepage
and percolation out of and from defendants’ canal
was not, during the three years preceding the com-
mencement of this action, any greater than it had
been theretofore if it was not less, that there has
been no increased use of said canal since 1935; that
the causes of action attempted to be alleged by the
plaintiffs are barred by the statute of limitations of
the State of California, and particularly by the pro-
visions of subdivision 2, section 338 of the Code of
Civil Procedure of the State of California.”

“That for more than five years last past and next
immediately preceding the commencement of this
action the defendants have used said ditch for irrig-
ation purposes, and during all of said time water
has to some extent seeped and percolated from said
canal and through the banks and bottom thereof,
and during all of said time the plaintitfs had actual
notice thereof: that during all of said time defend-
ants claimed the right to permit said secpage as a
necessary incident to the use and operation of =aid
ditch; that during all of said time the invagion of
plaintiffs' lands, and injury to the crops by said
seepage and percolation from defendants’ canal to
and under the lands of plaintiffs was open, visible,
notorious *526 and adverse to the plaintiffs’ rights
and under claim of right by the defendants, and was
known to be adverse by said plaintiffs.”

[1] It might be well to atate the general rule govern-
ing actions of this character, The courts of this state
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have repeatedly held that one who permits water to
petcolate from his artificial canal to the property of
his adjoining neighbor commits an invasion of the
latter's rights for which redress is obtainable in
damages, by injunction or through the abatement of
a nuisance. Parker v, Larsen, 86 Cal 216, 24 p,
989, 21 Am.5t.Rep. 30; Stoops v. Pistachio, 70
Cal.App. 772, 234 P, 423; Kall v. Carruthers, 59
Cal.App. 555, 211 P. 43; Massetti v. Madera Canal
& Irr. Co., 20 Cal. App.2d 708, 68 P.2d 240.

[2][31[41(5] It is contended by appellants that the
evidence is insufficient to sustain the finding to the
effect that defendants have acquired a right by pre-
scription to permit them to flood plaintiffs’ property
by seepage and percolation. We think the position
of appellants is correct. The right which is granted
by the judgment is in reality an casement--* * * “3
privilege without profit, which the owner of one
tenement has a right to enjoy in respect to that tene-
ment, jn or over the tenement of another person, by
reason whereof the latter is obliged to suffer or re-
frain from doing something on his own tenement
for the advantage of the former”. 9 Cal.Jur., p. 944,
§ 2. An easement always implies an interest in the
land in and over which it is to be enjoycd. Id. Tt
may be acquired by prescription (9 Cal.Jur,, p, 948,
§ 5}, and the adverse use must be for a period of
five vears, Code Civ.Proc., § 325. One of the essen-
tials of adverse user in this case is the actual in-
fringement of the rights of appellants for a period
of time each year, for the statutory period, that is,
the saturation and percolation of plaintiffs' land by
seepage from defendants’ canal must have been
known to the former, or at least facts and circum-
stances must be proven from which it might be
reasonably inferred that plaintiffs had such know-
ledge. The trial court did find that such knowledge
was a fact, but the record fails to sustain such find-
ing. The testimony shows that there were three oc-
casions when the seepage water was visible on the
surface of appellants' land. One was in the year
1925, one in 1928, and the other in 1935, The find-
ing *527 that the seepage and percolation was vis-
ibly apparent**355 cach year since 1926, is wholly
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without support in the record. In his opinion, which
is part of the record, the trial judge states:

“I am satisfied that defendants were guilty of negli-
gence in bringing water onto their property through
the ditch in question, with knowledge on their part
of the porous character of the scil withowt making
adequate provision to prevent seepage into
plaintiffs' land. Tormey v. Anderson-Cotionwood
[rrigation District, 53 Cal.App. 559, 200 P. 314
But I am equally well satisfied that plaintiffs knew
at all times since 1926, that the seepage was going
om and confributed to the water plane that rose to
such height in their land as to flood it in the lower
portions every time they irrigated after they planted
alfalfa in 1930.”

[6](7] Can we assume that because water seeped in
one year, that it will continue to do so every year,
and that appellants must have known this? On the
contrary, it is a matter of common knowledge that
porous ground is often sealed and rendered imper-
vious to further percolation by particles of soil car-
ried in the water. We do not believe that rights in
real property can be acquired under such a showing,
In 17 Am.Jur.,, pages %76, 977, paragraph 63, it is
said: ‘

“The foundation of the establishment of a right by
prescription is the acquiescence on the part of the
owner of the servient tenement in the acts which are
telied vpon to establish the easement by prescrip-
tion. This makes it necessary that he know of those
acts, or be charged with knowledge of them if he
did not in fact know of them, A person cannot es-
tablish a prescriptive right to an easement to main-
tain drains under the ground where continued use of
the drains is not open and visible and in the abgence
of proof that the owner of the servient tenement had
actual or constructive knowledge of the user.”

[B][9] The second clement of adverse user which
was not proven was hostility of the user--a claim
asserted against the whole world. 1 CalJur, p. 537,
§ 30. Following the sespage which became visible
in 1926, and in response to plaintiffs' demands said
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defendants engaged men and equipment and spent
time and money on plaintiffs' land, levelmg the
same, and eliminated a slough which said defend-

ants maintained full of water immediately east of -

defendants' lands during 1926, Thereafter, plaintiffs
continuously farmed *528 their lands without any
visible or apparent injury from water seepage until
1935, In 1935, plaintiffs' lands became saturated
and flooded by seepage water from defendants'
canal at or near the so-called “mailbox”, about
1,600 feet southerly of the 1926 invasion,
whereupon plaintiffs complained to defendants
about said water trespass, and as a resull of which
defendants employed men and dug a drainage ditch
about 18 inches deep on plaintiffs' land in an effort
to intercept the water percolating from defendants'
canal. In 1936, there was a recurrence of seepage
water against which plaintiffs again complained,
whercupon defendants rented ditch digging equip-
ment and dug a drainage ditch 3 to 4 feet deep
along plaintiffs' eastern boundary, in an effort to in-
tercept the percolating water, and installed a pump
to elevate the water therefrom back inte defendants'
canal. Defendant Robinson testified: “I ordered the
work done”™ in the summer of 1936, If respondents
always took the position that they had a right to
thus injurc the property of appellants, they would
not have taken those steps to remedy the wrong
each time that complaint was made. The evidence is
mnsufficient to establish a claim of right upon the
part of respondents.

[10] The rule as to burden of proof in this action is
thus stated in 1 Cal Jur,, page 636, section 95

“Inasmuch as the doctrine of adverse possession is
to be construed strictly, and such possession cannot
be made out by inference, but only by clear and
positive proof, the burden of proving all the essen-
tial elements of an adverse possession or prescript-
ive title is upon the party relying upon it.”

[11] We are satisfied that a perpetual right to injure
the land of another by means of seepage from an ir-
rigation canal cannot be established by evidence of
the character stated, as it lacks proof of essential
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elements necessary to the acquigition of a prescript-
ive right. In 19 C.J. page 880, section 34, it is stated:

[12][13] “While it is not necessary for the party
claiming an easement to make an express declara-
tion of his claim, unless it is s0 provided by statute,
it is not sufficient that the claim of right exists only
in the mind of the person claiming; it must in some
way be asserted in such a manner **356 that the
owner may know of it. In the absence of express
notice or actual knowledge on the part of the owner
of the land, the user by the claimant must be 50 vis-
ible, open and notoricus that notice or knowledge
will be presumed.”

*529 The next question is whether or not the right
of action is barred by section 338, subdivision 2 of
the Code of Civil Procedure, which provides that an
action for trespass upon, or injury to real property,
must be commenced within three vyears. It is the
eontention of appellant that he may recover dam-
ages for the three year period immediately prior to
the filing of the complaint. All parties agree that the
cauge of action for damage is founded upon a tres-
pass upon real property. It would thus seem as
though the action were barred. However, the ques-
tion is not so simple of solution. It turns upon the
question of fact, whether or not the trespass or nuis-
ance is 8 permanent or continuing one. lt is the pos-
ition of respondents “that in 1926 plaintiffs' cause

.of action arose once and for all; that at that time,

and for three years thereafter, they could have sued
defendants for legal and equitable relief had they so
desired; but that they did not do 50, and that, there-
fore, section 338(2) Code of Civil Procedure, fixing
a three-year_period of limitation on actiens for tres-
pass or injury to real property, is a bar to the
present action.” Appellants answer, “that the wrong
of which they complain i3 a ‘continuing trespass',
giving rise to successive causes of action; that al-
though the statute of limitations may run on all
damages sustained three years or more before com-
mencement of their action, it is no bar as o dam-
ages occurring the three years next preceding the
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commencement of their action.”

[14] The rule applicable here is thus stated in 75
A.LR. 529:

“The question whether, in respect to a particular
nuizance, a single cause of action is created, or
whether successive actions may be maintained for
repeated or recurring injuries, which turns upon the
further question whether the nuisance is o be re-
garded as a permanent one or a continuing ane,”
(has arisen in many cases).

[15]]16][17] The undisputed evidence shows that
the land injured by seepage in 1926 was some 1,000
feet away from the parcel damaped in 1935 It is
true the court found that the seepage had not in-
creased during that time, but this is not a finding to
the effect that the water continued to pereolate and
rise upon the same parcel of property. We think that
the occurrence of the damage at such a widely sep-
arated place gave rise to a new cause of action. The
damage to the first *530 parcel flooded may have
been permanent in respect to that, but it was not a
permanent damage to other portions of the real
property not yet affected. The case of Middelkamp
v. Bessemer Irrigating Co., 1909, 46 Colo. 102, 103
P. 280, 23 LRA.NS, 795 is chiefly relied upon
by respondents to sustain their contention that there
was but one cause of action which accrued in 1926,
That decision does uphold their view, but the facts
do not show damage by seepage to one parcel, and
then damage to another widely separated portion of
the land some ten years later. The case is predicated
upon the fact that the irrigation ditch was “properly
constructed”. The obvious answer to that statement
is that no ditch can be considered properly con-
structed which will seep and leak to the extent that
it destroys adjoining land so far ag agricultural pur-
poses are concerned, If, as the court here finds, the
ground traversed by the ditch was porous in charac-
ter, it was the duty of the owners of such ditch to
adopt the common method of sealing it with con-
crete or some similar material which would prevent
the escape of water. Otherwise, one who uses such
a ditch must assume the risk of damage to his
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neighbor, No one should be permitted to acquire a
prescriptive right to continue a negligent act. We
therefore hold that appellants are entitled to recover
for any injury to their lands which was inflicted
within three years prior to the commencement of
the action. We might further add that the evidence
as to the extent of damages was undisputed. The
finding of the court that there was no damape is
contrary to the evidence. It might be pointed out
that there is an apparent contradiction in respect to
such finding. In Paragraph III, the court found that
“said lands and the ¢rops thereon have been visibly
affected, and the injury thersto apparent, commen-
cing in the year 19267, In paragraph VI, the court
found: “That it is not true that the plaintiffs have
been damaged by percolation or seepage * *."

[18] As to the finding that plaintiffs were guilty of
laches, respondents state that “the same facts which
create the **357 bar of the statute will alzo present
the defense of laches.,” What we have said upon the
defense of the statute of limitations is applicable
here. In 10 Cal.Jur., pages 528, 529, section 66, it is
stated:

*531 “One of the principal factors in determining
laches is acquiescence. * * * Acquiescence, to con-
stitute laches, ‘must be with the knowledge of the
wrongful acts themselves and of their injurious con-
sequences, it must be voluntary, not the result of
accident, nor of causes rendering it a physical, legal
or moral necessity, and it must last an unreazonable
length of time, so that it will be inequitable even to
the wrong-doer to enforce the pecutiar remedies of
equity against him after he has been suffered to go
on unmolested and his conduct apparently acqui-
esced in," "

[19] The evidence is insufficient to sustain such
finding.

In conclusion, while we are rcluctant to set aside
findings upon the ground of insufficiency of the
evidence, we feel that the state of the record here
leaves no other course open fo us.
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The judgrment is reversed.
Cal App. 3 Dist, 1941.
Nelson v. Robinson

47 Cal. App.2d 520, 118 P.2d 350
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