———f

- [ 7 10/5/10 Bd. Mig. ftem 7
[ i 7l Oroville Facllities
[C: ({; i ij ‘:‘ilw [";:'"’"5 Deadline: 9/24/10 by 12 noon
P o .
| %
Ao § ]
Jeanine Townsend, Clerk of the Board comme @\)J&Lrbéaréis.%g?goov t 21 July 2010
State Water Resources Control Board
1001 “I" Street, 11" Floor e _.l
Sacramento, CA 95812-2000 0002 SWRCB EXECUTIVE

Re: COMMENT LETTER 8/3/10 BOARD MEETING: OROVILLE DRAFT WATER QUALITY CERTIFICATION
Formal Response to the State Water Resources Control Board’s 2 July 2010 Public Notice of Draft Water Quality
Certification for the Department of Water Resources’ State Water Project Oroville Facllities — FERC Project #2100
and of the Board’s Ongoing Collusion and Duplicity to Enforce the Law When Violated by Department Officials

Attention: Chairman Charles Hoppin and ALL Members of the State Water Resources Control Board
Camilla Williams, Chief, Water Quality Certification Program, Division of Water Rights ckwilliams@waterbaords.ca.gov

2 Didit: O oo i
0 issued to the California Depart

LIV L S el : ; o
i} {EERC) Frc i ment of Water Resources (Department); wherein, the
Notice notes that comments regarding the subject matter are due on or before 12 Noon, 23 July 2010." In the Board's notice it
states, that although public comments were not required, yet it provided the public with an opportunity to do so.

. Please be advised that i am submitting the following comments, not as a consultant or for personal or private gain, but as
_a servant of God. As such, I am compelled, in good conscience, to apprise you of the "truth” and the “facts” relevant to the
proposed draft WQC and the untikelinood the Board will enforce the provisions contained therein when violated by the Department.

Also be advised, although it is recognized that the WQC is a mandatory part of the FERC relicensing process; in this case,
based on the Board's historical “actions’, just as was the case with the tment's FERC relicensing pr ich P&A pointed
t from the onsef was arn orchestrated si how, th ' = a

to corroborate my concerns.

=4

g, it is my intention to review the Board’s “enfo

On that not reement” track-record in this comment letter

PORGANS & ASSOCIATES WAS A PARTY TO THE DEPARTMENT’S FERC RELICENSING REQUEST, WHICH INCLUDES

THE WQC, HOWEVER, IT OPTED OUT OF THE ALP PROCESS DUE TO THE DEPARTMENT'S DISENGENIOUS ACTIONS:

Unlike the Board, P&A was a “narty” to the DWR’'s Altemative Licensing Process (ALP) used during the renewal of its FERC

relicensing (#2100) SWP ille F 'Is which has yet to be approve nding the ap nroval of the WQC. However
o , n o SR

o i | s 4 the process. The record attests to th fact that
the “breakdown” was directly attributable to DWR's dishonest, disingenuous, an misleading actions that provoked a “vote of no
confidence” prompting many of the non-SWP participants to walk out in protest, which, at one point, included the federal agencies
involved in the ALP. Please refer to P&A’s comments to FERC and All Members of the Plenary Group, February 2004, Exhibit A

ONGOING INTEREST IN WQC: P&A expressed its interest and ongoing concem relative to the WQC, in previous
correspondences to Kimberly D. Bose, Secretary, Federal Energy Regulatory Commission (FERC), Michael A. Swiger, Counsel to
California Department of Water Resources {DWR), provided notice to the Commission that DWR has withdrawn its application for
water quality certification pursuant to Section 401(a)(1) of the Federal Clean Water Act (33 USC §1341 et seq.) for the relicensing
of the Oroville Facilities as of August 5, 2009. (A copy of that comespondence was sent to the Boad.)

7 Please be advised that Patrick Porgans & Associates (P&4), Inc., have an expressed interest in
DWR’s application for water quality certification, and shares some of the concerns raised by the California
Salmon and Steelhead Association, in its letter {0 Camilla Williams, Chief, Water Quelity Certification
Programs, Division of Water Rights, State Water Resources Control Board (SWRCB), dated 6 August 2009,
relative to potential conflicts of interest between DWR and SWRCB.?

C IS FUNDAMENTALLY FLAWED: !

ral part o o' The Board’s draft WQC states: The Oroville facilities (Project) were developed as part of t
State Water Project, which includes water storage, water deliveries, and hydroelectric systems. As part of the SWP the praject
is operated for flood control, power generation, recreation, fish and wildlife, and to meet regulatory requirements in the
Sacramento-San Joaquin Delta.” The Department and its contractors also used a simitar tactic to avoid the need to consider the
direct and/or indirect yet-to-be mitigated impacts associated with SWP water conveyance, Delta regulatory requirements, fishery
impacts at the SWP Delta pumps, power production, buying and selling peak power, use of base-load power for pumping of project
water via the SWP Banks Delta Pumping facilities, which are known to accelerate the “take” of endangered species at the Clifton
Court Forebay. Furthesmore, the direct and indirect impacts atiributable to power production, water supply deliveries, and
degradation of surface and groundwater throughout the SWP service area, exacerbated by DWR'’s failure to build the mandated
drainage facilities as prescribed by the enabling legislation; Califomia Water Resources Development Bond Act, 1960; §12934.
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The Federal Clean Water Act (33 US.C §1 341} was enacted “to restore and maintain the chemical
Physical, and biological integrity of the Nation’s waters, ” 33 USC ¢ 1251¢a).) Section 101 of the Clean
Water Act 33 US.C $ 1251 (g) requires federal agencies to i'co-operate with the State and local agencies to
develop comprehensive solutions to prevent, reduce and eliminate pollution in concert with programs for
managing water resources. ” R ’ B o

Section 401 of the Clean Waier dct 33 U.S.C. §1341 reguites every applicant for a federal license or

permit which may result in discharge into navigable waters to provide licensing or permitting federql

The following excerpts are from the Board's Draft WQC:

Act, including water quality standards and implementation plans promulgated pursuant to section 303 of the
Clean Water Act 33 US.C §1313. Clean Water Act section 401 directs the agency responsible for
certification to prescribe effluent limitations and other limitations Recessary to ensure compliance with the
Clean Water Act and with any other appropriate state law, Section 401 further Provides that state
certification become conditions of any federal license or Permit for the project.’ [Emphasis added.]

DUPLICITY and COLLUSION A BOARD OPERATING PREQUISITE WHEN |T INVOLVES THE DEPARTMENT: The comments
contained herein, are prefaced solely on the h pocritical ion, ab icity of the Board's “enforce
5 af

esh e HERESIORS: In so doing they impaired the waters of the San Francisco Bay and Sacramento-
San Joaquin Delta, to the detriment of Public Trust resources and other water right users and uses. There unlawful actions were
also inconsistent with the Board’s Anti-Degradation Policy. After being pressured o hold a *hearing” on the violations,® wherein
Board, Department, and Bureau exhibits attested that such violation did occur, and that the Department and the Bureau illegally
impounded and/or diverted between 300,000 to 500,000 acre-feet of water, worth an estimated $29 million;” 8 albeit, the Board
opted not to take an enforcement action, as stated in its 2 August 1993 correspondence to Patrick Porgans & Associates:

As the Board indicated in earlier correspondences, our deliberations on the subject have been

concluded. The reconsideration DProcedure is not available. No enforcement action was taken by the Board
Consequently, no decision or order has been adopted. F. inally, the Board does not intend to Fevisit this issue.’

MEMBERS OF STATE LEGISLATURE CRITICAL OF BOARD’s DECISION NOT TO ENFORCE THE LAW: Shortly after the
Board’s decision not to take an enforcement action against the Department and Bureau, more than a dozen State legislators, under
a cover letter from Senator Milion Marks, advised the Board of its disdain and outrage not to enforce the law,"°

DURING THE 1987-1992 DROU HT DELTA
iy g s i E——

During the longest drought in 50 years, Sisheries dwindled, reservoirs. dropped, Delta water got murkier,
Northern Californians rationed, and something odd happened. More water than ever before was pumped from
the Sacramento-San Joaquin Delta — the vast majfority of it to farmers, and a growing percentage to southern

s,

cities. In the process, state and Jfederal water agencies violated the government’s own clean-water standards —

Porgans says if the state board even threatened to enforce the Delta standards, the dam operators would relegse
more water and pump less south. “...Porgans asked the water board earlier this month [August 1990] on j'tjhe
latest Delta plan: “What is the purpose of making new standards if the current ones are not being enforced "

At the same time the Department and Bureay were emptying their storage reservoirs north of the Delta, Ieaving limited amounts of
water to meet Board required Bay-Delta standards, the Department and some of its cgntractors_ were dumping the same water
during the drought, exported south, because they wound up storing too much water in their reservoirs south of the Delta!

BOARD REWARDS VIOLATORS BY REDUCING DELTA WATER QAULITY STANDARDS;: Even_ more astonishing was the
Board’s action to approve a petition by the Department and the Bureau to “relax” the Delta water quality stanqards, after they had
drastically depleted supplies north of the Delta. The Board's actions occurred during a time when it was h_oldlng Bay-Delta Water
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data, and a recommendation by Board staff to approve draft Water Right Decision 1630, which actually provided some real
protection for the Bay-Delta Estuary, the Board capitulated to the political pressures of former Governor Pete Wilson, aborting a
much hailed and protective draft Bay-Delta Water Right Decision 1630, for a subsequent watered-down” version, Water Right
Decision 1641 %2 The Board's actions, and its unwillingness to enforce the provisions of Water Right Decision 1485, predecessor of
D-1641, when violated by the Department and Bureau officials, and iis ongoing conduct and failure to enforce the provisions of D-
1641, are without question the major factor contributing to the demise of the Delia and the “govemment-induced water
management crisis’ plaguing the Golden State. Also, the “base-case” exports used in D-1641 were over-infiated by one-million
acre-feet. A fact that P&A and your staff brought to the Board's attention, nevertheless, the Board proceeded with its pre-scripted
agenda. jronically, subsequent to the implementation of D-1641, the Bay-Delta Estuary water quality and quantity issues worsened;

along with the disastrous decline in anadromous fisheries is an indictment to the Board’s dismal failure to perform its duties.

BOARD’S 2006 CEASE and DESIST ORDER AGAINST the DEPARTMENT and BUREAU: In 2006 the Board issued WR 2006-
0006, Cease and Desist Order Issued against the Department and the Bureau in response to the threatened violation of the
Board’'s D-1641 and provisions of the Department's water right permits for the SWP and the Bureau's water right license and
permits for the Central Valley Project.'” P&A app ot the initial meeting, wherein the Board di d the issuance of a Cease
and: Desist 0 ‘ i ¢

sk

On 5 January 2010 the SWRCB modified WR Order 2006-0006 and the related Cease and Desist Order (CDO)
against DWR and USBR for threatened violation of their permit/licensé requirements 10 meet the 0.7 EC
standard in the interior southern Delta. (WR Order 2006-0006). Under WR Order 2006-0006, the SWRCB had
given DWR and USBR until July 1 2009 to obviate the threat of violation.”

BOARD MODIFIED CDO, EXTENDED COMPLIANCE DATE and HAS YET TO TAKE ENFORCEMENT ACTION: The Board's
modification of the CDO essentially sanctioned the Department and the Bureau's ongoing exceedances and violations of the law.
that the Department and Bureau submit a quarterly compliance report to the d when they are in violation.
bmitted is generated by and from the Depa t and the Bureau. ACG! dini

e

ce)

date 1o flons: clive per or . Furthermore, when asked,
s was not able to provide the number of times the epartment and Bureau have violated the EC standards to date.
A request for that information has been made and is forthcoming. Here again, in 2006, P&A forewamed that the Board would not
take an enforcement action against the Department and Bureau for the violations of the standards - which came true. In addition,
the record will also attest to the fact that the Department emptloyed a similar recalcitrant compliance tactic back in the mid-1980s
and mid-1990s by getting the Board to sanction noncompliance with the Suisun Marsh water quality requ‘irements.“3 P&A, also
protested the Board's actions and sanctions; albeit, that did not deter the Board to continue its collusion and duplicity.

BOARD 1S SANCTIONING TOXIC AGRICULTURAL DISCHARGES IN CONFLICT WITH ITS ANTI-DEGRADATION POLICY:
P&A participated in and opposed the Board's and the Central Valley Regional Water Quality Control Board's approval of the
Grasslands Bypass Project {GBP), wherein they sancftioned toxic agricuttural discharges into the San Joaquin River and Delta, from
lands irfigated by water from the Bureau's San Luis Unit of the CVP, on the Westside of the San Joaquin Valley. Drainage

iced in the San Luis Unit was ter that caused the “Kesterson Wil ife Di r back in the

T

il eEIngG nbwithrine Eolicy Although the Boards’
arge: ase from the GBP and a drainage solution be developed and implemented by 2009, the discharges
continues and the drainage problem is yet 10 be resolve. In the interim $100s of millions of taxpayer's money have been thrown
down the drain, towards an agricultural drainage problem that is not only causing irreparable degradation fo the waters of the state,
pbut the Bureau estimate that it will cost an estimated $2.4 billion to initiate actions 1o begin to address the government—induced toxic
agricultural drainage dilemma. Furthermore, neither the congressionally authorized San Luis Master Drain nor the State authorized
San Joaguin er Drain h been completed.

eii? il 2a N Ui LRk
Swei - The Boards’ ongoing actions have and continu

B e 1o contribute to the degradation
the State, in a manner inconsistent with the Board's Anti-Degradation F’olicy.19

of the waters of

BOARD’S ACTIONS MAJOR FACTOR CONTRIBUTING TO CALIFORNIA’'S GOVERNMENT-INDUCED WATER CRISIS: The
Board's actions and/or tack of action in conjunction with its blatant unwilingness to enforce the provisions of its water right
decisions, its regulatory, statutory, and public frust mandates, and its ongoing egregious conduct, is without question, the major
factor contributing to the demise of the Bay-Delta Estuary and the "govemment—induced water management crisis’ plaguing the
Golden State. 20 Alheit, the only way this perilous and unconscionable behavior and acts of coflusion and duplicity will be reconciled
is when the Board members, and certain “upper- echelon” staff members, are held accountabie for their “actions” andfor failure to
act in the interest of and on the behalf of the public. '
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regulatory mandates, and to hold it accountable for aiding and abetting the “take” of endangered species, resulting from Board
sanctione_d water exports, at the Department’s and Bureau's Delta pumping plants, was finding a non-compromising, ethical, and
hardworking attomey; which, in and by itself is a rare and endangered specigs.?! Please post these Ccomments accordingly.

cc: Public Policy insights — Diocese of Sacramento — California Catholic Conference “Catholic Legislative Network

leginfo@cacatholic. org

Members of the Media
Members of the Legislature
FERC
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Federal Energy Regulatory Commissgion G~ ry m
888 First Street, NE g 2

Washington, D.C. 20426

PROJECT: FEDERAL ENEREY REGULATORY COMMISSION (FERC ) PROTECT 2100 — CALIFORNIA DEPARTMENT OF WATER
EMS‘.WOFWWCF@MS— :

stmscr-PoauNsMssoaA'res,M. wmswﬁm—mmnmtommm»m SUSPEND PARTICIPATION

TN THE ALTERNATIVE LICENSING PROCEDURE (ALP) AND OF OuRt TNTENT TO INFORM FERC AND THE PuaLIc OF THE

ALP'S TNHERENT SHORTCOMINGS, WHICH ARE DIAMETRIC TO MEANINGFUL PuaLIC INPUT, GOVERNMENT'S TRUST
RESPONSIBILITIES AND THE CALTFORNIA DEPARTMENT OF WATER ResouRcES (DWR) WRITTEN ASSURANCES

Secretory Scles:

Enclosed are eight (B) copies of Porgans & Associates’ {PAA) Summary Report that serve as formal notification tothe

Commission, as to our intent fo suspend participation in the California Department of Water Resources (DWR)

relicensing effort - FERC Project 2100 — due to the inherent shortcomings in the Alternative Licensing Procedure
{ALP), as employed by the Department, which arediametricto mmingfulpcblicinpu‘r.govmmn‘l’ ¢ trust responibilities
and DWR's written assurances 1o participanta in the ALP. Also enclosed iso €D that confains a copy of the comments,
in a WordPerfect9 format, which PAA respectfully request that the Commission post on its designated website for
Project 2100. |

P&A believes that the comments should be of interest to the Commission, as they illusirate how a licensee can
effectively manipulate, misuse and cbuse the ALP to the disadvantage of public participants. P&A respectfully suggests
that the inherent shortcomings of the ALP need to be revisited by the Commission and modified accordingly, if the
procedure is fo be useful to all of the those participating in future ALP efforts P&A would appreciate feedback from
the Commission, after it has had the opportunity fo review and discuss the comments contained in PAA'S Summary
Report. P&A clso would like to be advised as to what other administrative remedies are availoble through FERC
pertinent to our concerns with DWR's relicensing effort, P&A awaits a reply from you. Thank you for your time and

interest,

Respectfully, | _'
Patrick Porgans 0’\7\/
" pP:sp fnl: Y M fercnoNcationder

Enclosures
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1 Notification: Porgans & Associates (Paa), | DWR's Actions in Conflict with Assurances .
2 Inc., is compelled 1o formally notify tht tactics employed by DWR's management-leve] m.::
3 prory Group and the Federal Energy | inconsistent with the assurances that they agreed to from the
s Regulatary Commission (FERC) of our intent to | OnSet of the process: ie., cooperation/collaboration, frust
i rwpend participation in ﬂ.u.-. Plenary 6roup due | Consensus, transparency, and above all DWR's written ass;:mnces'
© the inkerent shortcomings of the ALP that fhﬁHhethmmum“mm

; are diametric to meaningful public input and | Winately decide the Mmof‘ﬂn sertiement —r
. gﬂsu::"ncenfs frust responsibilities. In good Co_m.mrsely, the records will attest to the fact that mm
10 that for all infent and pepsr 17 10 0 Process | critical impartance to the Iocal participants and severa federal
1 disi and o eererpooe 18 perfunctory, | agencies, DWR was less than cooperative, recakcitrant, and in
12 immbw l_n conflict with the public’s | some instances non responsive. Furthermore, as was poir;fedouf
3, o R's written assurances to the | by an objective observer (a skilled facilitator famifiar with FERC
y w‘"‘?rw p:rt 2‘: mt:em:s accasions, P&A | relicensing 'FWWGS}, who inform PAA and others, that the
15 kiress longtanding concerne and iseos | a1t mes e s oY MeEting which he had

16 regarding the inherent hortcom

17 ALp: i.c?who and what c:nﬂlmxn::nx

: g (who should be imolvad in consensus decisions), collaborative/cooperation

2 :‘:lldrpldn D::;fd;n;wt;.nhl?to@mnw, ond its evasive and combative tactics that lack q

o mem' : - To DWR's credit, it did aﬂempt to mddrm some of the issues:; however, it failed to reconcile
majority of the critical issues and concerns raised consistently over q three-year period.!

i

Porgans & Associates’ communication 1o Picnary Group, Project: Department of Weter Resources Oroville Faci

Meeting. Subject; P;&A’s Perspective, Concerns and Suggestions Regurding the ALP, Maay 1, 2001,
P&A’s writicn communication to All Members of the Plenary Group, Project: Califomia Department of Water Resources Reliconsing of

the SWP's Oroville Facilitics, Subject: Jeswes of Comvern and in Need of Clarification and Imerpretation, Preliminary Draft, Oet, 22, 2002,
P&A"s written communicarion to Patti Kroen (Facilittor) and Al Members of the Pienary Group. Project: California Department of

Water Resources Reticensing of the SWP's Oroville Facilities, Subject: Issues of Convern aml in Need of Clarification and Interpretation at

the Plemary Level, Tinal, Jas. 17, 2003.

P&A's Meeting with DWR Officials, Rescurces Building, 1416 Ninth Street, Rm. 1603, Sacramento, California, Subject: Oroville
Fecilities Relicensing: Plenary Action hern Mecting Agenda (Off-Line Discussion), Sept. 12, 2003,

P&A's Fax to Mary Nichols, Secretary of Resources and Mike Spears, Interim Director, California DWR, RF: Demmaw_‘s
Soficitation for Slutions to an Apparcs Breakdawn in lis FERC Alternative Relicensing Process for the Grovilte Faciliries; Resolution of

e g, Tt s 0. 14203

lities Relicensing — Plonary
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of Water Resources (DWR) Relicensing of the State Water Project’s

Projact: Califormia Department

Oroville mniﬂu—smmwmw_wmmm 2100

1 The Department of We mewpmcw

2 DWR Host Plenary Kick-Off souting on November 16, 2000 in Oraville. The intent of the kick-off

3 meeting was fo set up the which

4 umcwwwm'ﬂkDWth!&mﬂkFacﬂm

5 n:mmmmmmrmwwmm'swmm

6 {ALP). anﬂlewaMwmmWMmeWMmm

7 Indian Tribes, local governments, mwm).mwmmw

8 ‘m.fm.,.wu..m I 1t is-m'fomu,ﬂutdmbm initiated its
9 Meﬁw’thlwm,tthmcuM'
10 mpmﬂmhodmthmwiedormu: '

11 mmmmﬁwmmummmuwmﬂdﬂ,
12 uawfnnhmruummofwfwbwmmmmm’ Suffice it to say, as is the cose
13 ui‘lhmlvo@tedpromdtrﬂ,ﬂkMtﬂMMﬂknwm.MMG'm

14 asyougo” dwmmﬂfmbkdeﬂwwm
15 the precepts mdnﬂuMnMwed. is.mﬂmmm,m.wm.md
16 disclosurs and/or written ossuranced. m-ﬂmm-ﬂmmm

i8 hnumﬂeﬂfummm#mﬂmww.mmew
19 mwmmwﬂwmmommmmmnwmmwmwc
20 ﬂrusglwnhcﬁfhiﬂruymofthcpm mwwwwuwnﬂmnmdm

21 Mpblic_amhm-ﬂuusmmﬂnihrn
g mmﬁrﬂmm,bwnr
24

25
26
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2100), Nov. 16, 2000, p. 1.

3p&A’s written communication to David P. Bocgers, Secretary, Foderal Encrgy Commission (Certificd
Mail), Re: PEA"S WMMCAMWMWMW‘ Request to Use Alternative
wmm-mwmmmmrmwcmmmnm

_ ‘ﬁm'ssmofﬁeﬂmly&wpm&nﬁleﬂiliﬁukﬁM C Project No. 2
Oct. 22, 2002 — hitp:/ioroville relicensing, water.ca.gov/pdf. doc/220ct02 _plmy_dﬂz.pdf(fm 1
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, interest Hime, @ synopsis of the issues and sh i
14 of the detuiled information is suppor-ted by the record — providing DWR maintained :‘fm umf'g:ﬂ mbwedmncwdm "

{5 For nearly two-and-one half yeors, a number of the ALP
he : \ What's In & Seiticren Agreem
;gmm(wwm.m.mm “Mkmwtwuﬂ
lsptblicﬂm-s' frunfhebmlmmv' } repeatedly asked Wmmmmg
5 Mr!lpovm. bledepa'hnmt' v officials, . to define consensusand, { C.F.R 385.602@:602):!&;:&#&1&&&
b4 more importantly, to identify who in the APL was actully fo be | ASeements ‘st be fulr, recsonable and in the
ﬁmhdhdﬂmgmmm%ofm.bm public interext*™
g fﬂi:lkdaﬁndﬂnhdhdhhmhmm Source: DWR's Plenary Grop i
p Pmm_mmmmmmm. Summery, Oct. 22 Zmz-Mm:/mTz
consenssus is defermined by “negative poling.* During that Time voliconsing watcr.ca,gov/pdf. doe/220ct02_pienery ¢

33 authority/decision moking from the Plenary Group: Le., for example the Plenary Group no u.,-: "approves”
M mw:)wﬂanuMMmM)mm,amﬂm.mdmmﬁu
35 concernsand oppasition to the changes in the revised Process Protocols, as being in conflict with the originally stated
36 purposes and authority of the Plenary, and such actions were inconsistent with the public inferest.

37
I8 ALP Collaborative Process: The following are statements published by DWR pertinent to cooperation, collaboration,

39 trust and confidence.

{ and state
40 The M&Mmmmmwﬁﬁdm .
mmmmagmig.?m nedicm Tribes, local governments, non-government organizations (NGOs), and interested

41
M"—F‘—-
SpWR’s Oroville Facilitics mmmmrmmmm-m-vmn,zm
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members of the public. mpmanfmdmammnummmmmm. as
described in more detail in Section 1.7 of this IP mmmml‘ [emphasis added.]

1

2

3 DﬂmwmmemqupMD”ﬁﬂwamwwm
4 »MMIMMMW!WMWWMMM
5 and other interested partles. nmmmmmaﬂmmmwmw
6 Mmmdfuankﬁvmabmdwofmhn asmosphere of COC and fracet
7 mmwumdcrmfdamﬂmbybnsthcﬁmm&’ [emphasis

CENFEN ALY

The issues of cooperation/consensis, frust, anm.dmbanmdnwm failure to address ALP participants
9 Mnhﬂvﬁoamhﬂniuwds,uhichmofmmfrmﬂwonufoftheprocmmddwirgthcm&g
10 ﬁmwpww.mMMaam“mwmwmmmmﬁmmwmwmu
11 rmchedtotdwmncﬁonforcmdythem At that meeting, it bcmwiduﬂfhnﬂhemlwdmd
12 am(mmwm.a.a gCe - o p.ZO}asdcfimdbyihuProcﬂs
13 Protocols. [Plecse Refer to September 2003 Plenary Meeting Summary.]

'
Qe LA thhe

- - -..‘J .

14 DWR Declined to Participate la Alrernative Dispute Resolution! &Mquaﬂfo?hdfmfing.mdinoccorm
15 mmmmlsvu.a. WMM.P&A h-wﬂmcﬁonwitho‘l’her ALP participants requested the
16 mmﬁmsblmcmmmmas'dimnmamﬂmm DWR and the porticiponts fo
17 rmhéthmundotherisstuthafmutmimpasu.’ToFEnCsa-edit.llidm-duﬂcs.bire&or. Dispute Resolution
18 Suvim,mredPMaﬂcMMhemHmmmmh BWR personnel and report back to us.
19 Several months elopsed bcforeMr.Mibtrepoﬂedtomfhurb\vkmﬂwmnlmdﬂmllyinfwmmm
20 ﬁuffhu/mmpepredtamammﬂnamﬂummm Mr. Miles also stated that it was not
21 mdntwfdrbmhpa-ﬂdpafeinsxhumﬂm. m.wmamdbwntomqnmmmmmfw
2 mm.mlchhcmldprowdefomad: hmva'.uof‘rhedanofthlsmupmdu\u.w.wksnded
23 hehndm‘treeeivedmchaleﬂu'.”ﬂu-euguh. DWR's lackofmfmooapwﬁwwhbormmuﬁ!tsdedﬁm
24mtomnl&dmmwntukforthMiwms' istml‘wi'thitsstufcdiﬂfmﬁmmdfhe-

26 with DWR officials and PAA. Mr. Mlludeclmdfoprovldeawrﬁ'rmm PaA informed Mr. Miles that we would

27 saidhimaleﬁu'lfaxreitmﬁmhisw.mdwedﬂmmm“H.mdifthecanmsofthefaxfm

28 ﬂmﬁstuﬂﬁfhm“dim.thm}umldrwwﬂﬂwmﬂmheﬂmaﬂdﬂcﬂmdfumbnck
29 a copy. ThefnxumsuﬂonJmﬁ,m,aﬂmmmﬂmﬂml&mww" :

$California ofwm'mmwmmqrm-m
Facliities, Federal Regulatory cm:.mmm:m, Jan. 2001,p. 1. '

Tibid, pp.2and 3.

'mqmmmmmnwmmm. 18, 2003,

’pm'smoammiuﬁmmwwlu.mc,nmmmmmm FERC License
2100 — Transmission of DWR’s Wmmnftheudomehﬂmlsmm [includes Porgans &
‘Associates' (PEA) Recent Submitta), Oct. 10, 2083.

’°RichlrdNﬁleswlephmmcfms,mmu.lcﬁm?u’smaviu.

n mwammuﬁmummmpu-mmmmmmh
M.MQMWWMCMMMDWWWTW

Conversstion of Jan. 12, 2004, mcnojauuo.zmo—m&m' (P&A) Request for FERC's
Assistance in AWMW!M%WW&W“W&; 15, 2084.
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waw'dmm,mmMad
opposiﬂmfothc‘mtﬁd«rthﬂy'mﬂntmfm

9 sfmdﬂmroMhmwfmumwmmmuwmmﬂmrmmmmmﬁmp
10 their discussions confidential. Mr. Miles said that the issue of confidentially is o matter that the participants
11 establish on their own volition when negotiations occur 2

12 Although, PAA does not subgcribe or sonction the use of confidentially as e toof in negotiating settlements, it
13 acknowledges that in matter of litigation, co'rrﬂdu:ﬂe’llyiufacﬁcthaﬂsmlcyed,mifit is at the expense of
14 unsuspecting victims: i.e., chiwom.govmmﬁmd,bmkﬁgm, etc. P&A strongly objects to its use in the
15 ALPbm.wiﬂlfhemcepﬁonofJE.M.Fa'm.aHoffheutherpnrﬁdpmfsmptbﬁcmﬂﬁu.inchnd‘mgﬂuSWP

msawmwmmcmnm_smm -

22 Throughout the Process, P&A, murm.mu.s.mams«m.mom,m
mwmommmmm»m:mmmm:

24 Eric Theiss [NOAA M}MWMDWRM»MaMMWMM Rick

26 Pmrmmmanmmammum o have issue with the process for cymudlative
27 impact analysis and stated that NOAA is considering dropping out of the process over the isswe. Eric
the camulative trigger

30 mmmpmm-:mmmmwumnmm
3] MmMﬁdhmhﬁcMMMMﬂm&WWh
32 Chmmwlmwouldgomdw:ﬂwmﬂDWRoeradthem He added that DFG does

35 Mholdersbmmba&brwodcfuorw due 10 those concerns alone. The curnnlative impact issue
36 &s what would trigger NOAA to withdraw from the procesy.™ [Emphasis Added.)

 Ibid, P&A’s fax communication to Richard Miles, FERC, Jan, 15, 2004,

"Dmdwmkmnmrmmmmamm
Greap Mecting Draft Summery, P. 7.

“ Information sent by DWR’s Sue Larson to P&A, Jan. 13, 2004. Oroville Facilitios Reliccnsing, FERC
Project No. 2100, Draft Suwwwary of the Plenary Grogp Maeting, Sept. 23, 2000, p. 5.
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unofficia

meDﬂWmummMﬂthbwﬂhﬁmbﬂ%ﬂﬁwﬁmmnwmwwmwmﬂ!
wmmmmmmwmnnmmw«m Df!’R's
&mmmdmmwmafmpmwmwmm

WR
mmgmafum(mmmmmmﬂnwm 2001 Environmental Working
Jasweil azthe 'MGM'MMIMWJ.S@I). However, on May 14, 2003,
through SP-F21), DWVR anmoxnced itz intewtion Bt 0

elapsed wm:mmmmmmmmmmm Owr
MﬁM*MMMWWﬂﬁH&MﬂMW&M
m@idemmoﬂmmadd-mwmma [Emphasis Added.]

NOAA FMMWMWMMWthMhWJMMMMmm
mwmmwmmwmwzwwwm

?
?Ef
:
3
t
:

ey
trdr g m

2 Page 1, para 2 ‘NMWWDWR%WWMM&DW&WM
23 mmmmmmmm The DR 's docwment defines and restricts
24 WW&&WMMM&»W&#W@JWWM"

25 Poge 2, para 1: “MMW:MM:&DWR%G«MWNW@
26 combines NEPA, ESA, MCEQAWMQ!’WMM"

Poge 2, para 3t wmwmpeqm the DWR's Guidance Docvmens arbitrarily
mm;mdwmmmmmmw&wmu Indoing
mmewm&mdm MMWIMMWMMW
of the analyses, mawmafwmm .

31 &w&wm&Gmemmmdmm&mwmMWMH%WM&MMW%WMﬁMmMW
w = ',

SRR

32 and recommendations within siatwory filing deadlines.

33 In essence, neither P&A nor NOAA mwmmummwm Document. As
34 ofﬁebmbrzmwsmm,?hmadﬂmwlmmmbmmwtom
35 satisfaction of the concerned participants.

”mmwuﬂmmh%&MMumwnm&mmﬂmmwﬂhmaw%ﬂwm
relicensing wnder P-2100, sent to Kim Koto, California Department of Waier Resowrces and Magalie Salas,
Secretary, Federal Energy Regulatory Commission, May 28, 2003; at hiip:/lferris.ferc. idmws/search/resulls
[rubmitiad No. 20030603-011%] : :
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ananally Jobs for
21 C%nhu.’(ﬂucnfu-foﬁgnl.}“MMWC&MI,?M@MMWMWMSM inthe
2 Smeianlq,mwﬁ.éﬁbﬂﬁenhmm” This area was historically dry farmed.

State Weter Project Urban Contractors, Briefing
Commivies Hegring, Aug. 1, 1994,

'? Department of Water Resources® Bull, /32 series, Management of the Californle State Water
Project-Appendix F - San Joaguin Valley Post-Froject Impacts, 1969 through 1992.

'* Departmcnt of Water Resources’ Suil, 132 series, Management of the California Siaie Weter
WD,C&&MMF%MWWMAM Report.

"Letier to Patrick Porgans, Red Tape Abatement, Lid., from the California Department of Water
Resources, RE: Flood Malnienance Respowsibitify, July 27, 1984..
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unoffl cial

2| Clesing Statament DWR's written
H ’Ig‘?rml in ::; ot S Pttt
§ *own” the State Water Project. It does not own Urhan Stare Water ST TEY 13 TRESAE

7 the water is a trust resource that belongs to

8 ALL of the people of California, DWR does have

9 permits for the water it provides from the
10 SWP, which have terms and conditions that
11 “regulcte” how the water is to be used: however,
12 the record indicates that it has on hundreds of
13 occasions viclsted the terms and conditions of
14 its respective water rights permits (between
15 1991 - 1992 the SWRCB documented 289
16 violationsand haos never been held
17 accountable/fined for its viclations® The
18 SWRCB stoff estimated the total emount of
19 water cttvibuted to those violations was in
20 excess of 300,000 acre-feet, withon estimated
21 market value of $29 million, which beth DWR
22 and its SWP water contractors were the major
23 beneficiaries/recipients. Conversely, DWR's
24 operational tactics, ond resulting water right
25 permit vioktionswere detrimental to the County
26 of Butte, the Sacramento-Son Joaquin Delta, Bt o dutn D DO Coibhnia Bsisiot Absiw 1952
27 and the public’s fish and wildlife resources. In '
28 fact, 13 members of the Colifornia State Legisiature, jointly co-authored a letter to the SWRCB stating their
29 objections to the Boord's decision not To hold DWR accountable for the viclations.™ P&A also filed a lowsuit against
30 DWR and the Interior Department to stop the iflegal water exports attributable to the permit violations (Porgans,
31 et ol, v. Babbitt, et al} Although the SWP contractors have stated at the Plenary meeting that they have water
32 rights to SWP water — thet is simply not true. In fact, all they have is a contract to obtain water from the SWP.
33 It is also important to note, that although SWP contractors are required to pay certain cests for the water they
34 peceive from the Project, there is NO charge for the woter itself — it is FREE.

35 Even under the conditions of its existing FERC license (Project 2100) , the local citizens have had to take action
36 through FERC to require DWR to comply with the terms and conditions of the license, ond there are no assurances
37 thet DWRwill voluntarily comply with the termsand conditions of anew license. Inthe final anclysis, ALP participants
38 will be at the mercy of DWR and its water contractors and some highly paid and skilled acvocates, all of whom are
39 using revenues derived from the public’s water and energy resources to promote their interests. Albeit, it is difficult
40 to say what the outcome of the settlement agreement will contain; however, if their past actions are any indication,
41 then, one can surmise what to expect when the dust finally sztﬂu.—-—-——_—

2 Seate Water Resources Control Boerd, Public Meeting, Consideration of Compliance with Water Right
for the Sacramento-San Soaquin Delta 2nd Suisun Marsh, Staff Exhibit 19:; Summary of Recent
Decision 148S Violations, Nov. 20, 1992.

2 Goqte Water Resources Control Board, Public Meeting, Consideration of Compliance with Water Right
Requirements for the Sacrsmento-San Joaquin Delta and Suisun Marsh, Staff Exhibit 20: Enforcement Options {D-
1485 Violations], Nov. 20, 1992.

2 gengtor Milion Marks®, et al, letter to State Water Resources Conteol Board Chairman John Caffrey, July
12, 1993. _




