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Dearl Ms. Townsend:

The State Water Contractors (SWC) appreciate the opportunity to provide the following
comments regarding: (a) the above-referenced draft Section 401 water quality certification (Draft
WQC), and (b) the related July 9, 2010 letter from the Water Board Staff (Staff) to the
Department of Water Resources (DWR) and the SWC, entitled “Response to Comments on the
Draft Water Quality Certification for the Oroville Facilities, FERC #2100” (July 9 Staff Letter).'

These comments consist of an Executive Summary (Section 1), a discussion of the limits
on the Water Board’s legal authority under Section 401 of the Clean Water Act (Section II), and
an in-depth discussion of three provisions of the Draft WQC of most concern to the SWC
(Section I1T). The SWC also includes its proposed redline revisions to the Draft WQC with
respect to those three provisions only (Appendix C). The SWC submitted comments regarding a
previous version of the Draft WQC on February 23, 2010. The SWC supports the concerns
expressed by DWR in the comment letter it is filing today, as well as the proposed redline -
revisions to the Draft WQC submitted by DWR on or about April 13,2010 .

' The July 9 Staff Letter responds to comments filed by DWR and the SWC regarding the January 21, 2010
version of the Draft WQC. As such, it attempts to explain the Staff’s rationale underlying the current drafl.




L Executive Summary

After five years of intensive effort and collaboration, over 50 parties came together in a
comprehensive Settlement Agreement (SA) with respect to the relicensing of the Oroville
Facilities. The SA provides a delicate balance of actions to provide enhancement of certain
resource beneficial uses whil€ préserving the core Project purposes.

. The SWC appreciates the significance of the Water Board Staff’s statement of support for
the SA H_owever, while the Water Board Staff supports the SA, they nevertheless have
proposed stibstantive changes to key provisions of the SA that jeopardize the continued existence
of the{SA and have included-another objectionable caveat: in order to provide reasonable
assurance of compliance with water quality standards, the Staff contends that the Water Board
must be able {o rewrite all of the provisions in the SA relating to water quality, throughout the
entire term of the new license to be issued by the Federal Energy Regulatory Commission
(FERC or Commission).

The Staff’s Draft WQC proposes substantial changes to the terms of the SA, relying on
factual assertions that are not supported by substantial evidence, and that are in some cases flatly
inconsistent with more reliable information already in the record. F urthermore, the Water Board
Staff reserves to itself the unrestrained authority to make further changes at any-time, in its sole
discretion, with no requirement that the Staff comply with the criteria or decision-making
processes established in the SA, or even consult with the parties to the SA.

In fact, the Draft WQC requires that virtually every plan called for by the SA be
submitted to the Water Board Staff for approval, with the Deputy Director authorized to “require
modifications as part of the approval.” The only limitation, required in only some instances, is
that the modifications ordered must be “appropriate.” Apparently, the Staff has concluded that it
should sit as the ultimate arbiter with respect to virtually every aspect of implementing and
overseeing a FERC hydroelectric license.

The broad attempt at oversight of a FERC license presents both important legal and
policy issues. The key legal issue is whether Section 401 of the Clean Water Act gives state
water quality agencies the sole and unlimited authority to rewrite the provisions of a settlement
agreement that somehow relate to water quality, both initially and over the term of the license.
That position is legally untenable. While Water Board Staff points to language in a few cases
interpreting a state’s powers under Section 401 as the basis for its effort to exert broad and
continuous authority, if the Water Board adopts the Staff proposal, it is likely that a court, when
presented with the current facts, will use this certification to place clear limits on the State’s
exercise of such authority. Furthermore, a water quality certification containing such revisions
also will be overturned where, as here, the revisions are unsupported by substantial evidence.

There are two policy issues raised by the Water Board Staff’s proposed certification that
must be resolved by the Water Board. The first is whether its Staff should attempt to elbow
aside the partics to a settlement agreement, including other federal and state resource agencies, in
exercising its responsibilities under Section 401. If the Water Board wants to encourage diverse
stakeholders to come together and craft settlement agreements, rather than to engage in endless
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dispute and litigation, it must provide a reasonable measure of deference to the careful work of
the settlement parties, assuming that the settlement meets minimum legal requirements. The
second policy issue is whether the Water Board really wants its Staff making decisions regarding
implementation of a FERC license throughout the term of the license, whether the Water Board
Staff has the necessary expertise to make such decisions, and whether the Water Board has the
Staff, time, and money to invest in order to remain continuously and competently engaged in this
matter in a meaningful and timely manner.

Although these legal and policy issues arise with respect to nearly every provision of the
Draft WQC, three provisions are particularly troubling for the SWC (discussed in greater detail
in Section III below):

1. Inclusion of the HEA in the WQC would jeopardize the Settlement Agreement
and have a chilling effect on the future use of “off-license” settlement agreements
to provide environmental benefits.

A major issue in the settlement negotiations was whether fish passage facilities should be
constructed at the Oroville Facilities and certain other hydroelectric facilities owned by PG&E.
Because all of the parties to the SA — and the National Marine Fisheries Service (NMFS), in
particular — agreed that fish passage facilities on other streams would be of greater value than on
the upper Feather River, they entered into a separate Habitat Expansion Agreement (HEA), the
goal of which is to expand the amount of habitat capable of supporting spawning, rearing, and
holding of spring-run Chinook salmon and steelhead elsewhere in the Sacramento River basin.
NMFS noted: “This process, detailed in a Habitat Expansion Agreement, is expected to have
equal or greater benefits for these species than would be directly available under NMFS’
authorities alone, therefore NMFS has opted for the Habitat Expansion Agreement plrocess.”2

Using criteria and a consultation process established in the HEA, DWR and PG&E are to
prepare and submit a Habitat Expansion Plan to NMFS, and then, once approved by NMFS, to.
implement it. In the event DWR and PG&E do not submit and implement a Habitat Expansion
Plan that complies with the terms of the HEA, NMFS may return to its reserved Section 18
authority and seek to require the construction of fish passage facilities.

The SA also provides that the HEA will not be subject to FERC jurisdiction because,
inter alia, the additional habitat will be created well outside the influence of the Feather River
hydroelectric projects owned by DWR and PG&E. Specifically, the HEA is not to become part
of a FERC license for the DWR or PG&E projects, and is not to be the basis for expanding the
FERC-established boundaries for those projects.

The Draft WQC proposes to include the HEA in the Final WQC, on the ground that the
HEA must be enforceable under the WQC in order for the Water Board to find reasonable
assurance of compliance with state water quality standards. The Staff takes the position that
bringing the HEA within the WQC does not change the obligations of the parties, but simply
makes them enforceable by the Water Board.

2 Gpe NMFS’ February 15, 2007 “Comments, Recommended Terms and Conditions, and Modified Fishway
Prescriptions for the Oroville Facilities Project, No. 2100 filed in FERC Docket No. P-2100, at 3.
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The position taken by Water Board Staff is not accurate either legally or practically. As
to legal enforceability, the HEA is enforceable as a contract, includes NMF S, the U.S. Fish and
Wildlife Service (USFWS) and the California Department of Fish and Game (DFQG) as parties,
and includes the option to pursue fish passage on the Feather River should the HEA not be
implemented. Further, prior to implementing the HEA, there is an affirmative obligation to
confer with the Water Board. Given the party status of the three fishery agencies, the obligation
to confer with the Water Board, and the reservation of rights to seek fish passage, it cannot
seriously be contended that mmplementation of the HEA cannot be ensured, even if such
assurance is not held directly by the Water Board.

The Draft WQC amends a key provision of the HEA by depriving DWR of the option to
withdraw from the HEA (and then manage fish passage on the Feather River) if the cost of
implementation is unreasonably high, and jettisons both the HEA’s detailed decision-making
process and NMFS as the decision-maker. F urther, the Draft WQC leaves open the possibility
that even if NMFS withdraws from the HEA, the Water Board could continue to require DWR
and PG&E to implement the HEA under the terms of the Draft WQC. In addition, instead of
NMEFS applying criteria established in the HEA, the Water Board’s Deputy Director would have
the unfettered discretion to make modifications to the HEA “as appropriate,” thereby exposing
all parties to uncertainty regarding the terms under which the HEA is to be implemented.

The inclusion of the HEA as part of the FERC license also subjects the HEA to litigation
by third parties at FERC. These third parties may be pursuing agendas mdependent of the
Feather River projects, such as secking tactical advantage on a stream where the HEA is
proposed for implementation, or seeking to upset the settlements on the Feather River. Further,
because there is the almost certain likelihood that FERC boundaries for the four licensed projects
on the Feather River would be expanded to encompass the location where the HEA is to be
implemented, this could have a substantial chilling effect on the ability to implement an already
challenging project. After all, no entity would voluntarily agree to have “its river” subjected to
FERC and Water Board jurisdiction for a project that is part of a settlement of proceedings on
another river. :

These changes would largely destroy the bargain struck by the parties to the HEA. They
will frustrate the ability to implement the HEA, likely to the potential detriment of the fisheries
within the Sacramento Valley. And yet, there is no apparent benefit to the Water Board
respecting the ability to successfully implement the HEA. While the SWC is'amenable to
language that provides the Water Board with regulatory assurance with respect to the WQC, such
assurances must not be at the expense of the very program it is seeking to implement.

2. The Draft WQC’s requirement that temperature “goals” be treated as
“requirements” upon issuance of the license ignores the inability of the Oroville Facilities
to meet those temperatures, substitutes the judgment of the Water Board Staff for that of
the parties to the SA, including the fishery agencies, and instead invites decisions
unsupported by substantial evidence by the Water Board Staff.

The Oroville Facilities as presently configured cannot meet the desired temperatures at
Robinson Riffle on the Feather River 100% of the time. Hence, the SA requires that certain
management actions be taken to meet temperature requirements to the extent achievable. The
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parties further recognized that designing modifications to reduce water temperature will be very
challenging. Each of the options involves construction in a deep-water environment, and some
options involve significant disruption for ali beneficial uses, including flow and temperature for
fisheries. Tomeet these challenges, the SA divides the downstream channel into three sections:
the diversion pool (the source of water supply for the hatchery); the low-flow channel (LFC),
which extends from the Thermalito Diversion Dam to the Thermalito Afterbay; and the high-
flow channel (HFC), which extends from the Thermalito Afterbay downstream to the Project

boundary. See map attached as Appendix A.

As to the hatchery water supply and LFC, the parties were convinced that it would be
impossible to comply with the applicable numeric temperature criteria (both the SA and Draft
WQC use the same temperature criteria) until the Project facilities can be modified to improve
access to cold water, but that the likelihood of compliance is very high once the facilities are
modified. The SA therefore provides that the temperature criteria for the LFC will be treated as
targets until those facilities can be modified, at which time they will convert to requirements. As
to the HFC, the parties agreed that establishing achievable temperature criteria would be too
speculative until after the facilities are modified to provide cold water; therefore, the temperature
criteria will not be established until temperature data has been gathered for five years following
facilities modification.

The Draft WQC rejects both of these requirements, thereby ignoring the evidence in the
record and the technical judgments of the parties to the SA (specifically, the Ecological
Committee). As to the hatchery and LFC, the Staff would require immediate compliance unless
DWR can convince the Deputy Director that to do so is impossible or unreasonable using
existing facilities. In view of the fact that the parties to the SA have already examined the
evidence and concluded that immediate compliance is impossible, conducting such a process
again is, at best, wasteful.® As to the HFC, Staff reserves to itself the unfettered authority to
approve the long-term temperature criteria or require additional measures.

The Water Board Staff attempts to justify these changes as necessary to protect beneficial
uses in the Feather River but fails to cite metrics by which the threshold of protection can be
measured. Beneficial uses are not being protecied, the Staff claims, because the current
temperatures adversely affect spawning activity and distribution. Because no substantial
evidence is cited by Staff for this factual proposition, a final WQC that discards the approach to
water temperature adopted in the SA would be unsupported by substantial evidence in the
record.! Further, merely mandating temperatures does not make them achievable, and Staff at
Jeast acknowledges that upon proof, the mandates will revert to targets, thereby returning to the

See DWR’s “Reconnaissance Study of Potential Future Facilities Modifications Pursuant to the Settlement
Agreement under P-21 00” (December 2006) (Reconngissance Study), filed January 16, 2007 in FERC Docket
No. P-2100 (http://elibrary.ferc. oviidmws/file_list.asp?accession rum=20070116-5021), at 33-34; National
Oceanic and Atmospheric Administration’s NMFS draft Biological and Conference Opinion (July 2, 2010),
(Draft BO), filed July 6, 2010 in FERC Docket No. P-2100

tEitp_:f’/elibrag[.ferc.gov:()/idmws/fi]e list.asp?document id=13735836), at 205, et seq.

4 See September 27,2010 comments of DWR on Draft WQC, for detailed description of substantial evidence
supporting a finding that temperature requirements o protect beneficial uses are being provided by the
measures in the SA.




requirement currently in the SA. Yet, the establishment of unachievable temperature criteria
could place DWR in violation of jts FERC license.

3. Requiring the licensee to develop a complex and costly methyl mercury
management plan would be unsupported by substantial evidence.

The Draft WQC provides that the Water Board may require DWR to develop and
implement a methyl mercury management plan, a potentially significant new cost. No actions by
DWR caused mercury to exist in the state’s water systems. Rather, methyl mercury is a legacy
problem associated with historical gold mining. As such, methyl mercury management is a state-
wide problem for which management solutions that are protective of beneficial uses have been
elusive. The SWC agrees that DWR should respond to reasonable public policy regarding
solutions, but objects to being held to a higher or different standard than that applied to other
entities under similar circumstances. The final WQC should make clear that any mercury
management plan required of DWR will be well-defined and consistent with state-wide policy.

II.  Legal Limitations on the Board’s Authority Under Section 401

The Staff takes the position that Section 401 of the CWA provides it with exclusive and
unlimited authority to rewrite those provisions of a settlement agreement that somchow relate to
water quality, and then to further revise them over the term of the new FERC license. They
Justify this extremely broad authority on the fact a water quality certification must find
“reasonable assurance that the activity will be conducted in a manner which will not violate
applicable water quality standards,””

However, the reasonable assurance requirement does not provide the Water Board with
unfettered discretion to include any and all possible conditions in a water quality certification.
The Supreme Court noted in PUD No. ] of Jefferson County v. Washington Dept. of Ecology
(Jefferson County),® that although Section 401(d) “authorizes the State to place restrictions on
the activity as a whole, thar authority is not unbounded.”

That authority is bounded by at least three distinct legal requirements. First, any
condition included in a certification in order to provide reasonable assurance must be necessary
to make such a finding; otherwise, the condition does not serve the essential purpose of Section
401 and is without a legal basis. This limitation is made clear in Section 401(d), which provides
that the state may impose conditions “mecessary to assure” compliance (emphasis added). For
example, the Draft WQC’s requirement that “any change to the Oroville Facilities” be submitted
to the Water Board for review and approval is hardly necessary to provide reasonable assurance.®

40 C.F.R. 121.2(a)3).

511 U.S. 700 (1994).

1d. at 712 (emphasis added).

See, e.g,, Condition G7 of the Draft WQC, which requires the licensee “to submit any change to the QOroville
Facilities, including project operation that would have a significant or material effect on the findings,
conclusions, or conditions of this certification, to the Deputy Director for prior review and written approval.”

L= - NV Y
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Second, like any other administrative order issued by a California state agency, a Section
401 certification must be based on substantial evidence.” In order to meet this test, the evidence
on which the agency relied must be of “ponderable legal significance, reasonable in nature,
credible, and of solid value.”° Tt must also be of the sort that a “reasonable mind” would accept
it as “adequate to support” the conclusion at which the agency arrived.!’ "Conditions based on
unfounded or erroneous factual assertions, or agency decisions that lack a rational basis, will fail
this test. For example, the record evidence must be such that a reasonable person would '
conclude that a certification condition will, in fact, help support a beneficial use to which it is
purportedly directed.

Third, once the new license is issued by FERC, the Water Board no longer has the
authority to make unilateral changes to the water quality certification. The U.S. Court of
Appeals for the D.C. Circuit has stated that “Whatever freedom the states may have to impose
their own substantive policies in reaching initial certification decisions, the picture changes
dramatically once that decision has been made and a federal agency has acted upon it.” 2 The

U.S. Court of Appeals for the Third Circuit has held that Section 401 “gives states exclusive
authority only to issuc a certification, prior to licensing, that any discharge into navigable
waters” will comply with effluent limitations and applicable water quality standards.”® This
conclusion is firmly buttressed by section 6 of the Federal Power Act (FPA), which provides that
FERC licenses “may be alfered or surrendered only upon mutual agreement between the licensee
and the Commission after thirty days’ public notice.”*

The Water Board Staff attempts to discredit these limitations. It first asserts that “SWC’s
quoted language in Federal Power Act section 6 does not address water quality certification or
the reach of the Clean Water Act at all.” July 9 Staff Letter at 23-24. This misses the point
entirely. Section 6, by its terms, applies to any proposed alteration of a license; the fact that it
does not specifically refer to water quality certifications or the Clean Water Act is irrelevant. '

The Water Board Staff attempts to discount FERC’s authority by stating that “a federal
agency is unlikely to use its limited resources and discretionary prosecutorial powers to enforce a
state provision that it did not add to its permit in the first place.” July 9 Staff Letter at 14. The-
FPA does not distinguish as to which provisions of a license FERC may or may not enforce.
Staff’s concern regarding FERC's enforcement actions is pure speculation.  The fact that a
federal agency has prosecutorial discretion does not vest a state agency with legal authority that
it does not otherwise possess.

-9 Cal. Code Civ. Proc. § 1094.5(c).
1‘: County of San Diego v. Assessment Appeals Bd. No. 2, 148 Cal.App. 3d 548, 555 (1983).
Id. .
12 Keating v. FERC, 927 F.2d 616, 623 (D.C. Cir. 1991)(emphasis added).
13 pennsylvania v. FERC, 868 F.2d 592, 598 (3d Cir. 1989) (emphasis added).
4 16 U.S.C. § 799 (emphasis added). See also FPL Energy Me. Hydro LLC v. FERC, 551 F.3d 58, 64 (1st. Cir.
2008), and Keating v. FERC, 927 F.2d at 623.
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Finally, the Staff cites as authority Water Board decisions that concern state water rights,
not FERC’s authority under the FPA. July 9 Letter at 5-6 and 20-21."> The Water Board may in
fact be the ultimate and final authority over state water rights, but not over a federal license to
operate a hydroelectric project. Therefore, all provisions of the Draft WQC that purport to
reserve continuing, unilateral authority, including General Conditions 1,7,8,9,10,and 11, are
invalid.

The SWC will, however, accept these terms for the time being, but by so doing does not
thereby waive its rights to subsequently challenge any exercise of the Water Board's authority
under Section 401 if and when the Water Board attempts to add to or modify the certification

- following its issuance. To accomplish this, SWC urges two changes to General Condition No.
12 (which requires notice and hearing in the event that the Water Board attempts an addition or
modification). First, the Water Board should only attempt to exercise its authority to add to or
modify those provisions where such authority is expressly reserved in the certification. Second,

- the Condition needs to include an acknowledgment that, in the event the Water Board attempts to
exercise its reserved authority, DWR reserves its right to challenge such exercise on any basis.

II. Major Concerns

This section contains a more in-depth discussion of the three provisions of the Draft
WQC of most concern to the SWC.

A, Inclusion of the HEA in the WQC Would Jeopardize the Settlement
Agreement and Have a Chilling Effect on the Future use of “Off-License”
Settlement Agreements to Provide Environmental Benefits

One of the most difficult issues in the relicensing of four FERC-jurisdictional
hydroelectric projects on the Feather River, including the Oroville Project, has been whether the
NMTF'S should seek to invoke its authority under Section 18 of the Federal Power Act,"® to
require the construction of fish passage facilities. In addition to the potential cost, there is
concern that fish passage facilities at these hydroclectric dams would be of limited value because
of the lack of suitable habitat upstream, that the recapture technology being proposed is untested
on large-flow rivers, and that fish passage might introduce downstream salmonid diseases into
the riverine ecosystem upstream of these dams.

Consequently, as an alternative to NMFS secking to require the construction of fish
passage facilities, the two dam owners (DWR and PG&E), NMFS, USFWS, the California
Department of Fish and Game (DFG), other agencies responsible for the health of fisheries
within the Sacramento Valley, American Rivers, and the SWC engaged in extended exploration
of alternatives, which led to the development of the HEA. The overall goal of the HEA is to
expand the amount of habitat capable of supporting spawning, rearing, and holding of spring-run
Chinook salmen and steelhead in the Sacramento River basin, as a contribution to the

B Citing Central Delta Water Agency v. State Water Resources Control Board, 124 Cal. App.4™ 245, 265 (2004),
which concerned permits for the appropriation/diversion of water. State Water Board Order WR 2002-0002 and
State Water Board Order WR 2008-0025 similarly concerned state water right permits.

' 16US.C. §811 '




conservation and recovery of those species.” The specific goal is t0 increase that habitat so as to
accommodate spawning by a net increase of 2,000 to 3,000 spring-run Chinook, as compared to

the habitat available as a result of existing requirements and commitments. It is expected that
this additional habitat will also benefit steelhead.'

Notably, in its comments on the proposed terms and conditions of the new FERC license,
NMFS agreed that the HEA was the best means of increasing habitat:

NMEFS has investigated the potential for restoration of Central valley spring run Chinook
salmon and California Central Valley steclhead to portions of their historical habitat in
the Feather River watershed. The Seneca Reach of the North Fork Feather River has
suitable habitat for these fishes, and the potential for upstream and downstream capture
and transportation is feasible, therefore a preliminary Section 18 fishway prescription was
submitted for the Upper North Fork Feather River project (P-2105; USDOC 2005).

Subsequently, NMFS was presented with an alternative process, which would identify
and implement a project(s) to provide equal or greater benefits for these species. This
process, detailed in a Habitat Expansion Agreement, is expected to have equal or greater
benefits for these species than would be directly available under NMFS’ authorities
alone, therefore NMFS has opted for the Habitat Expansion Agreement process.lg

Using detailed criteria and a consultation process established in the HEA, DWR and
PG&E are to prepare and submit a final Habitat Expansion Plan to NMEFS for approval.20 Prior
to approving the Plan, NMEFS is to engage in a 60-day consultation process with all parties,
in¢luding the Water Board.2! Once approved by NMFS, “[{jmplementation may be by DWR and
PG&E individually, DWR and PG&E jointly, or through cooperative efforts with others.”?

If at any point the licensees estimate that the life-cycle cost of implementing the
recommended habitat expansion actions exceeds $15 million for the two licensees combined,
cither or both licensees may withdraw from the HEA.Z Significantly, the HEA also provides
that if any of the new FERC licenses for the four projects are materially inconsistent with the-
HEA, including conditions imposed by the Water Board’s Final WQC, any party has to right to
withdraw from the HEA

If both licensees implement the HEA, it is deemed to “fully mitigate for any presently
unmitigated impacts due to the blockage of Fish Passage of all fish species caused by the Feather
River Hydroelectric Projects for the term” of the HEA? In exchange, NMFS and the other

7 HEA §2.1.

18 gA, Appendix F (Section 2).

¥ Soe NMFS’ February 15, 2007 «Comments, Recommended Terms and Conditions, and Modified Fishway
Prescriptions for the Oroville Facilities Project, No. 2100” filed in FERC Docket No. P-2100, at 5-6.

% HEA §4.2.

2 HEA §4.22.

2 HEA §4.7.

2 HEA §1L.L

2 HEA §§11.2.1,22.

% HEA §12.1.
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resource agencies agree to not impose fish passage conditions on any of the licensces’ Feather
River projects.” If, however, one licensee withdraws from the agreement, NMFS may seek to
impose fish passage conditions on the non-performing licensee’s Feather River projects, as long
as it does so in a manner that does not result in additional operational constraints or mitigation
requirements on the performing licensee’s Feather River project or projects.?’

Among other reasons, the HEA was not included m the SA because it will not be
implemented in the Feather River basin and it will be implemented outside the project
boundaries of the four FERC-licensed projects. The parties agreed that the HEA “is not subject
to FERC’s jurisdiction and shall not be included in any article, condition, or term of any New
Project License for the Feather River Hydroelectric Projects.”*® More specifically, the parties
agreed that the HEA “shall not be the basis for expanding FERC’s jurisdiction over the
Licensees, including without limitation the enlargement of project boundaries. .. "%

1. The Water Board Should Be Wary of Including Terms in a 401 Certification
that are Beyond Its Capacity and Expertise to Enforce.

The Water Board Staff obligates itself to continuously monitor and make substantive
decisions regarding implementation of the HEA. Under the Draft WQC, the Deputy Director
must be consulted on all major matters regarding implementation of the HEA. The Deputy
Director then must render a decision as to whether to permit the licensee, NMFS, USFWS, and
DFG to proceed with implementation. The Draft WQC also reserves to the Deputy Director the
right to make substantive changes to the HEA, even if over the objections of NMFS, USFWS,

and DFG.

The Water Board is currently faced with severe staffing and funding shortages, and that
situation is not likely to improve in the foreseeable future. Yet, the HEA, by its terms, must
continue moving forward. Although it is certainly important for the Water Board to be consulted
regarding the implementation of the HEA, it would be highly inappropriate for the Water Board
to unilaterally override decisions made by NMFS, USFWS, and DFG. The Water Board brings
no additional expertise to bear on the issue of habitat restoration, a core mission of NMFS,
USFWS, and DFG. Those agencies are therefore in the best position to provide the necessary
guidance and decision-making,

could occur under any or all of these licenses. The Draft WQC would place the Water Board in
the position of having to defend a decision that overrules decisions by NMFS, USFWS, and DFG
before the FERC in any or all of four licenses, and potentially before a federal Circuit Court of

Appeals.

*  HEA §12.3.
7 HEA §126.1.
*  HEA §1.9.
29 Id
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Tn order to be in a position 10 make informed decisions that co 1d have financial
implications in the tens of millions of dollars, the Deputy Director must dedicate substantial staff
time to keeping abreast of the HEA as it is being implemented. Otherwise, the Water Board will
be responsible for delaying implementation of the HEA while the parties wait for up to 60 days
for the Deputy Director to decide whether to approve a plan or require additional actions or
information. This, in turn, will not only delay the development of additional habitat, but is also -
Jikely to raise FERC compliance issues. Furthermore, no purpose is served if the Water Board
adopts a practice of simply endorsing decisions made by NMEFS, USFWS, and DFG.

2. Inclusion of the HEA in the Draft WOC Fi undamentally Changes the
Obligations of DWR.

The Draft WQC proposes to include the HEA in the Final WQC on the ground that
enforceability of the HEA under the WQC is necessary in order for the Board to find reasonable
_assurance of compliance with state water quality standards. Draft WQC at 11. In'doing so, the
Staff takes the position that bringing the HEA within the WQC does not change the obligations
of the parties. “The condition in the Draft does not change DWR or any HEA party’s actions or
obligations under the agreement, but simply makes it enforceable by the State Water Board.”
July 9 Staff Letter at 11. '

This is not accurate. In fact, the Draft WQC would dramatically change the obligations

of DWR. First, it appears to convert an option to pursue habitat expansion into a requirement 10
do so. As described above, the HEA allows DWR and/or PG&E to withdraw from the
agreement if the total cost of the habitat expansion package would exceed $15 million. Instead,
Section S9 of the Draft WQC provides that “Within two years of license issuance, the Licensee

- shall complete identification, evaluation and recommendation of habitat expansion action(s} to
expand spawning; rearing and adult holding habitat to accommodate a net increase of 2,000 to
3,000 spring-run Chinook salmon for spawning....” The Staff scems to reinforce this point by
stating that: “it would not be appropriate to include it [a cost cap] in the water quality -
certification, because it is the creation of the habitat and not the expenditure of a certain amount
of money that allows certification that the project will meet water quality standards.” July 9
Staff Letter at 11.

Elsewhere, however, the Draft WQC refers to the prospect of DWR withdrawing from
the HEA and states that if the HEA is not performed, the Water Board “maintains the authority to
reexamine the issue of fish passage above the Oroville Facilities.” July 9 Staff Letter at 20-21,
and 30. This ambiguity can be avoided by revising the final WQC to provide that, in the event
the habitat expansion measures contemplated by the HEA arc not completed and the NMFS
seeks fish passage pursuant to Section 18 of the FPA, the Deputy Director reserves authority to
modify the conditions of this water quality certification to seck fish passage or other
appropriate measures for purposes of mitigating impacts 10 migration and spawning habitat on
the Feather River as caused by the Oroville Facilities (see the proposed redline of Conditions 89
in Appendix C).

This clarification would avoid inclusion of the HEA in the Section 401 certification and
preserve the option of DWR to withdraw from the HEA. But it would also give the Water Board

11




the discretion to later attempt to seek fish passage or other appropriate measures if the HEA is
not fully implemented. Of course, in that event, revised General Condition No. 12, as described
above, would make clear that DWR reserves the right to challenge the Water Board’s assertion
of such authority on any ground.

Second, the Draft WQC would substantially change the detailed decision-making process
described above, as well as the ultimate decision-maker. Section S9 of the draft provides: “If the
final habitat expansion plan developed through the Habitat Expansion Agreement (HEA)
includes a schedule for completion of the recommended actions, is submitted to the Deputy
Director for review, modification as appropriate, and approval within two years of license
issuance, and is timely and appropriately implemented, the Licensee shall be deemed to have met
the requirement for habitat expansion.” (Emphasis added.) There is no indication in the Draft
WQC that the Deputy Director will adhere to the criteria established in the HEA, will consult
with NMFS and the other parties, or abide by interim changes to the HEA that already have been
made that will affect the timeline for implementation. Instead, the Deputy Director appears to
have the discretion to modify the plan on his or her own initiative, based on his or her own
criteria, without regard to the criteria painstakingly established by parties to the HEA.

Even assuming that the Deputy Director attempts to apply the criteria provided in the
HEA, the fact that the Deputy Director could reach a substantially different conclusion at the end
of a long, collaborative process will create great uncertainty among the parties to the HEA.
Instead of NMFS serving as the ultimate decision-maker, the Draft WQC would give the final
word to the Deputy Director, allowing him or her to override the careful work of the licensees,
NMFS, and the other resource agencies directly responsible for fish health, perhaps even adding
new measures or conditions that were never considered under the HEA process. The predictable
result is confusion and delay, rather than progress toward the goals of the HEA.

In short, bringing the HEA into the WQC does not “simply” make it enforceable by the
Board. It instead appears to convert an option to proceed into a requirement, changes the
ultimate decision-maker, and potentially overrides a detailed process and criteria agreed to by the
parties to the SA.

3 Including the HEA in the WOC will have unintended and unnecessary
consequences at FERC, directly contrary to the agreement of the parties
to the HEA. '

A Section 401 water quality certification becomes part of the new license, enforceable by
FERC. In order to perform its licensing responsibilities under the F PA, FERC brings within the
project boundary those lands necessary to accomplish “public purposes,” which includes not
only project operations but also the adequate protection, mitigation, and enhancement of fish and
wildlife.*® Based on this statutory language, the Commission has concluded that a licensee’s

obligations “may extend to the furtherance of these purposes just as they extend to operation of
the project for water power development.” Thus, the Commission has determined that it is

* 16 U.8.C. § 803(a)(1).
*' Kennebec Water Power Co., 102 FERC ] 61,259, at P 9 (2003).
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appropriate to include within the project boundary those lands necessary for such project
purposes as protection of environmental resources, public recreation, and shoreline control. 3

This precedent has been taken so far as to include non-contiguous property within a pre-
existing project boundary, where FERC has determined that the licensee will be engaging in
“project purposes” on such non-adjacent lands. For example, when the Commission issued a
new license for the Rocky Reach Project, FERC noted that three conditions in the U.S. Fish and
Wildlife Service (USFW3) Biological Opinion (BO) required the licensee to implement
measures for bull trout at its fish ladders at two dams “some distance away from, and not part of,
the Rocky Reach Project.”z’3 Acknowledging that “[t]his is the only connection between these
fish ladders and trapping facilities and the Rocky Reach Project,” and the fact that the facilities
“serve no other purpose related to the Rocky Reach Project,” the Commission nevertheless
ordered the licensee to bring the facilities within the project boundary “because ONgoing

activities at these facilities are required by this license... 3

Where a habitat expansion project is not reasonably contiguous to an existing project
boundary, FERC may create a non-contiguous project boundary for that particular habitat
expansion project. Depending on the number and location of the projects included in the final
Habitat Expansion Plan, the result may be a patchwork of isolated project areas throughout the
Sacramento River basin. If so, it is not clear how the Commission will go about assigning each
of these non-contiguous project areas to one or more of the four hydroelectric projects, or how
the Commission would take enforcement action under one or more of the four licenses.

These are some of the reasons why the parties drafted the HEA so as to avoid further
FERC jurisdiction, and their collective judgment deserves deference by the Water Board.
Including the HEA in the Final WQC will create needless confusion or worse, and can only
delay the implementation of the HEA. Instead of including the HEA, the Water Board should
simply reserve its authority to seek fish passage or other appropriate measures in the event that
the HEA is not fully implemented and NMFS seeks fish passage under Section 18 of the FPA.

4. Inclusion of the HEA in the WQC is Not Required by Section 401.

As described in Section 11, above, the reasonable assurance requirement does net provide
the Water Board with an open season to include any and all possible conditions in a water quality
certification. Instead, each condition must be necessary to a finding of reasonable assurance.

Tn this case, inclusion of the HEA in the WQC is not necessary because the SA already
includes a heavy and effective sanction for failure to implement the HEA. Specifically, the HEA
provides that such failure unleashes the NMFS, USFWS, and DFG, as parties to the HEA, to

2 pacifiCorp, 80 FERC 1 61,334, at p. 62,1 13 (1997). See also Portland General Electric Co. & Confederated
Tribes of the Warm Springs Reservation of Oregon, 117 FERC 61,112, at P 35 (2006) (“The licensees
acknowledge our policy of bringing lands into the project boundary when there are to be ongoing actions

. requiring Commission oversight.”).

% pUD No. I of Chelan of Chelan County, 126 FERC q 61,138, at P 63 (2009).

*  Id atP 64.
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impose the same actions under their existing statutory authority. Section 12.3 of the SA provides
that:

Throughout the term of this Agreement, the Parties shall not directly impose or indirectly
seek through other agencies (including, but not limited to, through the exercise of
authority under the ESA subject to Section 13 of this Agreement, California Endangered
Species Act subject to Section 13 of this Agrecment, Section 18, 4(¢), 10(a) and 10(j) of
the FPA, and Section 401 of the Clean Water Act) conditions for Fish Passage associated
with or related to any of the Licensees’ Feather River Hydroelectric Project in excess of
the habitat expansion action(s) contemplated under this Agreement, provided the
Licensees are complying with their obligations under this Agreement.

The Water Board staff ignores this fact, characterizing the HEA as a garden-variety “third
party contractual agreement” as if it were merely an agreement between private parties. July 9
Staff Letter at 21. In fact, the ESA, Section 18, Section 4(e), the California Endangered Species
Act, and Section 401 of the Clean Water Act are powerful forces in the hands of federal and state
agencies that are directly responsible for the protection of fish and other aquatic species. In the
event that DWR somehow fails to comply with the HEA, these statutes provide more than
enough authority to require any measures necessary to protect fish and other aquatic species from
the effects of the project. Under these circumstances, making the HEA also enforceable by the
Water Board is unnecessary to provide reasonable assurance of compliance with water quality
standards, and its inclusion therefore would be unsupported by substantial evidence, and contrary
to the express language of Section 401. :

5. Inclusion of the HEA in the WOC is not Necessary to Mitigate for Project
Impacts.

Finally, the Water Board Staff attempts to justify the inclusion of the HEA in the wWQC
as follows:

The State Water Board concludes that in order to provide reasonable protection for the cold
freshwater, spawning, and migration beneficial uses from the ongoing impacts the Project is
having and will continue to have on those uses, expansion of habitat as envisioned in the
HEA, to at least partially offsct the loss of habitat caused by the Project, is necessary. (Draft
WQC at 13.) .

This bootstrapping effort falls short for at least two reasons. First, the protection, mitigation, and
enhancement (PM&E) measures in the SA fully mitigate for the loss of habitat caused by the
Project; indeed, that was the whole purpose of the SA. Even the Staff admits that “[tlhe listed
PM&Es [in the SA] mitigate for impacts of the Oroville Facilities on Chinook salmon, including
changes in temperature, reduction of sediment replenishment, reduction in woody debris,
reduction in habitat complexity and rearing habitat, and flow changes.” July 9 Staff Letter at 20,

In fact, the conditions in the Feather River were worse before the Oroville Dam was
constructed. Two downstream diversion dams (the Western Canal Dam and the Sutter-Buttc
Dam), dating back to early 1900s, substantially blocked access to upstream habitat.
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In 1900 two men, Duncan McCalium and Thomas Fleming, became partners and
constructed an irrigation canal to better supply the Gridley and Biggs areas. In
1905 they secured enough support around the Gridley area to begin construction
of a canal. On June 9, 1905, Buite County Canal was completed. It was 14 miles
long, 30 feet wide and cost $200,000 (McGee 1980). The canal, which later
became known as Sutter-Butte canal, led to increased land values around Gridley
and many new people moved to the area.

Great Western [Power Company] went on 10 organize a subsidiary company
known as the Western Canal Company. In 1915, the first section of the Western
Canal was completed and in May of that year the Feather River was diverted into
the canal to irrigate 20,000 acres of rice and 10,000 acres of fruit orchards
(McGee, 1980).%

Those dams diverted water for the irrigation of rice fields but became unnecessary when, as part
of the water rights proceedings related to the development of the State Water Project, DWR
agreed to provide water to the rice farmers from the Thermalito Afterbay. Consequently, the
dams were removed and unobstructed access to nine miles of Feather River habitat was restored.
This is currently the most productive spawning habitat on the Feather River, and it is expected to
improve as a result of the measures included in the SA. Figure 1 indicates the location of the
dams, as shown in a map submitted by DWR to FERC in 1662. '

An agreement between DWR and the Joint Districts (Biggs-West Gridiey Water District,
Butte Water District and Sutter Extension Water District) was executed on July 6, 1964:

[DWR] shall design and construct in conjunction with its construction of the Thermalito
Afterbay, a part of the State Water Facilities, two diversions structures including
appropriate water measurement devices and other appropriate appurtenances as described
below proving a total diversion capacity at maximum head of 2,800 cubic feet per
second. Said structures will be in full replacement for [DWR’ s] taking or destroying Ithe
Joint] Districts’ existing diversion dam and related facilities at Haselbusch on the Feather
River designed to divert water into the Sutter-Butte canal syste:m."‘6

A separate but similar agreement between DWR, Pacific Gas and Electric Company, and
Western Canal Water District was executed on January 17, 1986, which provided for DWR to
deliver water to the Western Canal from the Thermalito Afterbay and that “the delivery of water
pursuant to this Agreement shall constitute a substitution for all of the rights and claims of
Western [Canal Water District] to divert water from the Feather River below Oroville Dam.””’

35 Gpe “Draft Existing Conditions Report, Chapter 8: Historical Uses and Cultural Resources”, Buite Creek

Watershed Conservancy, July 1999, at 150.
See agreement attached at Appendix B, at 1-2.
See agreement attached at Appendix B, at 4.

36
37
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Figure 1: Western Canal Dam & Sutter-Butte Dam locations (source: “Application to Federal Power Commission
for Amendment of License for Project No. 21007, March 1, 1962)

Second, the Water Board has no authority under Section 401 to require a FERC licensee
to undertake a mitigation project in another watershed. The Water Board has acknowledged that
it lacks jurisdiction in such matters. For example, in a 2007 decision discussing mitigation
measures, the Water Board noted “the mitigation can and should be adopted by the FERC and
placed as conditions in the License” however, it is “legally infeasible for the State Water Board
to ensure the implementation of mitigation measures that are outside the scope of the State Water
Board’s jurisdiction under section 401 of the Clean Water Act.”* In a 2003 decision regarding
fishery protection and water right issues on the lower Yuba River, the Water Board indicated the
geographical bounds of its authority within a particular proceeding: “Modification or regulation
of out-of-basin factors goes beyond the issues under consideration in this proceeding and, in
some cases, beyond the jurisdiction of the SWRCB.”* '

> In the Matter of Petition for Reconsideration of PACIFIC GAS & ELECTRIC COMPANY; Water Quality
Certification of the Pit 3, 4, and 5 Hydroelectric Project Federal Energy Regulatory Commission Project
Number 233, Order No, WQ 2007-0001, 2007 Cal. ENV LEXIS 37, at *15-*16. :

* In the Matter of FISHERY RESOURCES AND WATER RIGHT ISSUES OF THE LOWER YUBA RIVER
Involving Water Right Permits 15026, 15027, and 15030 Issued on Applications 5632, 15204, and 15574 of
Yuba County Water Agency, Licenses 3984 and 3985 Issued on Applications 9927 and 12371 of Cordua
Irrigation District License 4443 Issued on Application 9899 of Hallwood Irrigation District, and Other Water
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B. Converting Temperature Goals Into Absolute Requirements Renders
Compliance Impossible at License Inception.

1. The Draft WOC Substantially Changes the Water Temperature Provisions
of the Settlement Agreement

Water temperature in the Feather River below the Oroville Dam was another critical issue
in the drafting of the SA. The parties recognized that designing modifications to reduce watcr
temperatures would be a considerable challenge: each of the options would involve construction
in a deep-water environment, and some options would involve significant disruption of water
delivery for all beneficial uses (including flow and temperature for fisheries) over an extended
construction period. Moreover, all options would require significant capital investment. To
meet these challenges, the SA divided the downstream channel into the diversion pool (the
source of hatchery water), the LFC, and the HFC.*

As to the hatchery supply and LFC, the partics agreed that it will be impossible to comply
with the applicable numeric temperaturc criteria until the Project facilities can be modified to
improve access to cold water, but that the likelihood of compliance is very high once the
facilities are modified. These conclusions were based on modeling developed by DWR,*! and
shared with the other participants (including Water Board Staff) during settlement discussions.
The DFG developed its own model, which corroborated DWR’'s analyses. The parties to the SA
were convinced by the DWR modeling analyses that the measures described in Articles 107 and
108 of the SA (curtailing pump-back operation, removing shutters on the Hyatt intake, increasing
LFC flows and operation of the River Valve) were the only viable measures available (in the
absence of construction of measures outlined in SA Article A108) to reliably meet the desired
temperature rf:quire:ments.42

Based on this information, the SA provides that the temperature criteria with respect to
the LFC and the hatchery will be treated as targets until those facilities can be modified.
Specifically, Article Al 08.1(b) provides: “Prior to the Facilities Modification(s) described in
Article A108.4, Table 1 temperatures are targets and if they are not met there is no license
violation so long as Licensee is otherwise in compliance with this article.” (Emphasis added.)
Instead, the SA requires DWR to submit a plan to improve water temperature conditions by
modifying facilities to FERC for approval within three years following license issuance. SA
108.4(a). Once the modifications are completed, however, DWR must operate the project to
meet the temperature requirements in Table 1.% '

As to the HFC, the situation was quite different. In that case, the parties agreed that
establishing achievable temperature criteria would be too speculative until afier the facilities are

Diversions by Various Parties Under Claim of Riparian Rights, Pre-1914 Appropriative Rights, and Coniractual
Rights, Revised Decision 1644, 2003 Cal. ENV LEXIS 103, at *69 (emphasis added).

See map attached as Appendix A.

See DWR’s Reconnaissance Study, supran. 3.

Since execution of the SA, use of the River Valve has been temporarily and perhaps permanently compromised,
and greater uncertainty exists today regarding the Project’s ability to do anything other than view WQC Tables
S7A and S8 temperatures as goals prior to modifying the project facilities as required under SA A108.

“ gA 108.1(d).

4l
12
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modified. Therefore, the SA provides that a goal be set for the design of the modifications
planned to improve access to cold water, and that the temperature criteria for the remainder of
the FERC license will not be established until the facility modifications have been completed and
data has been gathered for a five-year test period. At that point, DWR is to submit a draft report
regarding the test period findings to the Ecological Committee, specifically including NMFS,
USFWS, the DFG, and the Water Board, for review, comment, and consultation before
submitting a final report to FERC.* DWR then is required to operate the Project in conformance
with the final report, as may be modified by FERC.*

The Draft WQC rejects the approach taken in the SA with respect to the hatchery supply,
the LFC, and the HFC. As to the hatchery and the LFC, it ignores the targets established in the
SA, and simply requires that: “Licensee shall operate the Project to not exceed the water o
temperatures in Table S8 as measured at the Robinson Riffle.” Draft WQC at 32. Because it is
not possible to meet these temperature requirements reliably, DWR potentially will be in license
violation on day one of the license. (It is possible that DWR could be in a position to meet the
then-prescribed temperature requirements operationally, simply because river and climatic
conditions are favorable.) The only way to avoid the compliance obligation once the license is
issued, is to demonstrate “to the satisfaction of the Deputy Director that it cannot feasibly meet
these water temperature requirements using current facilities....” Draft WQC at 32. In other
words, DWR must meet the temperature criteria in Table S8 immediately, and only thereafter
can convince the Deputy Director that to do so is “impossible or unreasonable using existing
facilities....” Draft WQC at 12.

The Water Board Staff already knows DWR cannot meet temperature requirements on
day one of the license. The record reflects the situation,® and both DWR and the SWC have
informed Water Board Staff of this fact. Yet the Draft WQC ignores this very real situation.
Hence, the mandate to meet temperature requirements on day one is not supported by substantial
record evidence.

Additionally, Conditions S7(a) and S8(b) give the Water Board Staff broad authority to
compel additional measures and/or operational changes to provide cold water to the hatchery and
LFC before facilities are modified pursuant to Article A108 of the SA. Condition S7(a) requires
DWR to submit a proposed “list of temperature control actions,” to which the Deputy Director
may “require modifications as part of the approval.” Similarly, Condition S8(b) requires DWR
to submit an “interim operations plan,” which may be modified by the Water Board Staff to
achieve LFC temperature requirements, thus essentially empowering the Water Board Staff to
contro! the operation of the Oroville Dam.

As to the HFC, the Draft WQC ignores the members of the Ecological Committee and
FERC, and reserves to itself alone the establishment of the long-term temperature criteria: within
three years of license issuance, DWR is to submit to the Deputy Director a table of proposed
temperature requirements to be achieved within 10 years after license issuance. As with every

" SA A108.5(b).
45 ]ﬂ’.
% See DWR’s. Reconnaissance Study, supra n. 3, at 33-34; NMFS Draft BO, supra n. 3, at 205, ef seq.
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other plan, the Deputy Director “may require modifications as part of the approval.” Draft wQC
at 34.

2. The Draft WQC'’s Stated Rationale for Requiring Immediate Compliance
with Numeric Temperature Criteria is Factually Inaccurate.

Staff asserts that DWR has failed to “meet water quality standards and other appropriate
requirements of state law.” July 9 Staff Letter at 20. However, Staff has not explicitly identified,
in its letter or elsewhere, the water quality standards that the Oroville Project bas purportedly
failed to meet. :

The Water Board Staff attempts to justify its changes to the terms of the SA regarding
water temperature by claiming that they are necessary 10 protect beneficial uses in the Feather
River. “The Statc Water Board staff believes it is necessary 10 require more specific timelines
the water quality certification for completion of measures t0 improve water temperature so as to
demonstrate protection of the cold water beneficial uses of the Feather River.” Draft WQC at 11.

Beneficial uses are not being protected, the Staff claims, because the current temperatures
affect spawning activity and distribution. July 9 Staff Letter at 22. In support of this
proposition, the Staff cites three possible sources of substantial evidence. First, the Staff cites a
study that “concluded that possible factors responsible for the time trend in spawning distribution
include changes in total LEFC flow, flow distribution, temperature, substrate, escapement, and
hatchery practices.” July 9 Staff Letter at 22 (citing Sommers, [sic] ef al. (2002) [sic]). Infact, -
the Sommer study concluded that “Temperature trends were not significantly correlated with
spawning distribution.”’

Second, Staff cites a Bureau of Reclamation conclusion, based on modeling, that the
River below the Thermalito Afterbay Outlet is unsuitable for salmon except as a migratory
corridor. July 9 Staff Letter at 72 Howevet, the Staff fails to note that, based on subsequent
field work by DWR, the final report reached a very different conclusion: 38 percent of the
spawning Chinook salmon population in the lower Feather River spawn in the HFC.*® To the
best of the SWC’s knowledge, no one (other than Water Board Staff) has questioned DWR’s
conclusion. .

Finally, the Staff cites a DWR report, stating that: “DWR evaluated the water
temperature effects on pre-spawning adult Chinook salmon and characterization of holding
habitat (SP-F10). The report concludes that increased incidence of disease, developmental
sbnormalities, increase in-vivo egg mortality, and temporary cessation of migration could occur
due to elevated water temperatures (page 6-3).” July 9 Qtaff Letter at 22. In fact, the report

41 gommer, et al., “Factors Affecting Chinook Salmon Spawning in the Lower Feather River” (2001) at 269.
48 «Fipal Report - Evaluation of Potential Effects of Oroville Facilities Operations On Spawning Chinook Salmon
- SP-F10, Task 2B”, (DWR, March 2004 at 6-3).
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simply refers to general information in available literature, and cautions that the water
temperature data in the Feather River is insufficient to draw any specific conclusions,*

The Staff closes its discussion of the temperature issue by stating: “Thus, while a river’s
suitability for salmon may be related to a range of different factors, there are specific findings
regarding the effect of temperature on these river reaches affected by the Oroville facilities.”
July 9 Staff Letter at 22. As made clear above, none of the three sources cited by the Staff
contains a such a “finding,” much less one based on substantial evidence. To the contrary, the
available evidence suggests the opposite — that temperature trends are not significantly correlated
with spawning distribution in the Feather River, and that as much as 38 percent of the spawning

Thus, there is no evidentiary basis for concluding that current operations when combined
with the SA requirements are not protective of beneficial uses with regard to HFC temperatures,
Lacking any substantial evidence in support of its position, there is no basis for discarding the
approach to water temperature adopted in the SA. Given the collective expertise of the parties to
the SA, particularly the federal and state agencies charged with responsibility for protecting
salmonids, the Water Board should acknowledge that the SA addresses this issue adequately,
consistent with the protection of the beneficial uses of the River.

3. Violation of an Unachievable T emperature Requirement Would Legve
DWR Vulnerable to an Enforcement Action at FERC.

As noted in Section II with regard to the HEA, the Final WQC will become a part of the
new FERC license, subject to FERC’s enforcement authority. Section 401 (d) of the Clean Water
Act states that any certification provided under Section 401 “shall become a condition on any
Federal license™ for the activity in question.’® FERC has absolutely no discretion to pick and
choose among the state-imposed conditions; in fact, even conditions that FERC believes to be
impermissible must be incorporated.’® A FERC order issuing a hydroelectric license need not
expressly adopt the terms and conditions of such certification: they become terms and conditions
of the license as a matter of law.”? While Staff may suppose that FERC would not bring an
action against DWR as a result of violating the temperature conditions on day one, in fact, it is
impossible to know how FERC mi ght use its enforcement authority. A FERC enforcement
action would tie up resources and time that would be better spent on implementation of the HEA.

* The relevant portion of the DWR report states that: “Based on available literature, increased incidence of
disease, developmental abnormalities, increased in-vivo ©gg mortality, and temporary cessation of migration
could occur due to elevated water temperatures in some areas of the lower F eather River. However, results of
the analysis of pool profile water temperature data should be utilized carefully because the data do not indicate
the duration of elevated water temperatures in any individual pool.” Final Report Evaluation of Oroville
Facilities Operations On Water Temperature-Related Effects On Pre-Spawning Adult Chinook Salmon and
Characterization of Holding Habitat - SP-F10, Tasks 1D And 1E” (DWR, June 2004),

** 33U.8.C. § 1341(d). .

U American Rivers, Inc. v. FERC, 129 F.3d 99, 108, 111 (1997) (stating that FERC “does not possess a roving
mandate to decide that substantive aspects of state-imposed conditions are inconsistent with the terms of §
4017). :

2 See, 2 &. Ridgewood Maine Hydro Partners, L.P., 105 FERC {62,137, at P 10 (2003) (explaining that “[t]he
provisions of [license] Article 401 are included for the purpose of adding basic requirements thaf enable the
Commission to enforce the [section 401 water quality certification] requirements as license requirements.”).
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C. Requiring the Licensee to Develop Complex and Costly Methyl Mercury
Management and Pathogen Protection Plans is Unsupported by Substantial
Evidence

The Draft WQC adds a condition to the recommended comprehensive water quality
monitoring program, in which the Water Board reserves the authority to require the Licensee to
conduet studies and, if appropriate, develop a methyl mercury management plan. Draft WQC, at
41. Depending on the level of sampling required by the Water Board (number of locations,
frequency, and laboratory procedures required), the development and implementation of this
plan, and other related plans,5 3 could represent a significant new cost to the licensee. Mercury
management is a state-wide problem for which management solutions that are protective of
beneficial uses have been elusive, and exploration of this topic has begun only recently.”® The
SWC agree that DWR should respond to reasonable public policy regarding solutions, but that
DWR should not be held to a standard that is different than required in other similar
circumstances. The current Draft WQC language should not be open-ended and should instead
require DWR to implement a mereury management plan that is consistent with state-wide policy.
The SWC therefore urges the Water Board to revise Condition S$12n) as proposed in Appendix
C.

53 See also the addition of a condition at $14 (Public Education Regarding Risks of Fish Consumption): “The plan
shall include the collection and analysis of fish tissues and if necessary, the posting of consumption advisory
notices at key locations.”

See, e.g.,

http:/lwww.waterboards.ca.gov/centralvaﬂevfwater issues/tmdl/central_vailey projects/delta_he/april 2010_he

tmdl hearing/.

54
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IV. Conclusion

In conclusion, the SWC strongly urges the Water Board to issue a final WQC that
incorporates the proposed License Articles as agreed to in the SA, without material
modifications. Failure to do so could result in withdrawals from, and termination of, the SA, the
HEA, and other significant commitments among the' Settlement Parties, with a consequent loss
of important benefits for the community and the environment, Accordingly, the SWC
respectfully requests that the Water Board consider the concerns set forth herein, and issue its
final WQC consistent with the SA, as set forth in the SW(C’s proposed redline revisions to the
Draft WQC found at Appendix C attached hereto. Please note that the revisions set forth in
Appendix C are intended to complement the redline revisions previously submitted by DWR. Tn
the event of any perceived inconsistencies between the terms recommended by the SWC and
those by DWR, the SWC requests that the Water Board convene a meeting among the parties
and Water Board Staff to clarify such matters.

Finally, given the importance of these issues 1o a water project of state-wide significance,
the SWC respectfully requests that its representative be permitted to testify before the Water
Board in person prior the issuance of the final certification.

Respect_ﬁ_;lly yours,

Terry Erlewine, General Manager
State Water Contractors, Inc.

cc: Arthur Guy Baggett, Jr.
: Mark Cowin
Ralph Torres
Rick Ramirez
Cathy Crothers
Laurence H. Kerckhoff
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appropriate water measurement devices and other appropriate
appurtenances as described below providing a total diversion
capacity at minimum head of 2,800 cubic feet per second., Said
structures will be in fui:z replacement for Statels taking or

desiroying Districis!t exisctine diversion dam and related
&

facilities at Haselbusch on the Feather River designed to divert
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water into the Sutter-Butte Canal system. Said structures
will be designed and constructed in conformance with acceptable
engineering standards. The plans therefor shall be approved
by Board as to general arrangement and ‘hydraulic design prior
to'advertising for constructlon. The first structure shall be
constructed at the southeast -corner of the afterbay, at a
1ocaticn to be agrecd upon by Board and State, and the other

, shall be constructed ‘at- the northwest corner of “the arterbay,

‘ ith the replacement structure for the Western Canal of the -
Pacific Gas and Fiectric Company. The first structure shall
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To onnect to the existing Sutter-sutis 2anai., Tne first -

structure shall have a capacity at minimum head of 2-300'cub1c

feet per second and the second structure ‘a capacity at minimum -

head op 509 ecuklc ‘fdet per seconi, Thc Districts shail cay
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strucLures $25;000 to apply on such construction and the State
shall pay the balance of the cost thereof. 3State at rquest
ok -of” Districts wili undertake deaign and constructien of the
' necessary crossing of the State Highway immediately westerly
of the structure to be provided at the northwest corner of the
afterbay; provided that Districts fully ccmpensate State for
411 costs which it may incur in connection therewith.
o, S-=ate shall operate anid ma. :nvain the surusiures

to be.constructed pursuant O paragraph 1, However, sald




gperation shall be in accordance with the instructions of
Board's manager made by telephone or other means to Statets
Oroville operations headquarters and diversions ordered shall
'be made without delay-in the amount and at the times requested
by Board!s manager pending the final determination, ag herein-
after provided, of the water diversions to which the Districts

are and in the future may be entitled under their OWNl rights

now or hereafter existing,_county of origin and watershed of | | .

= igin rights, and by acquisx*ion of stored water rram Pacif£¢ - B

Gas and Electric Company ang its successors, Thisﬁdé%e@mihétian

w
.
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either'by agﬁeenent executed E

' ;1nal ééeree of & court of Qﬁmpetenb jurisdiction, SB&&“ shall L

Wangger snall not consti “ute @ walver of any TIENTs wnifan

tate or_any other person or perscns may have To such'water

W s

and na%hing contained in thia agreement nor in State*s consent -

to constrict delivery structures at the'lccatiphs or to the

capacity provided fer in paragraph 1 shall aither enlarge or
restrict Districts' present water rights. Provided, however,

that nQﬁhing contained in this paragraph or otherwise shall re-

(.

~ieve Brate of prompily making whatever WETED a;veﬁzﬁonﬁ ar

ordered by Board until the aforesaid ée%trmination,ef water




rights 1s made irrespectlve of the views of State, its agents,
or employees as to the yield of Districtg‘ water rights, the
amount of flow of water used in prilor years, the present or
past capacity of Districts! facilitles, the amount of [low of
Pacific Gas and Electric Company stored water avallable to
Districts, or the needs of Districts; provided further that in
the event the 500 cfs capaci ty gate near the northwest corner
of the afterbay 1s comblined with the{headgate to be. eonatructed
for the Western Canal and operation of said structure is BO be

performed_by Pacific Gas and Eigc» ile Ccmyanyg mhe aaeratien
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shall De mage ih The annilal payment 1o De made hepeunder by
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- Districts to State. I . .
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Board‘s request after such water has passeﬂ yhﬁ deliwery strue-

tnres constructed pursuant to paragraph 1; nor, for claim cr

damage of any nature whatsoever, including hut not limited to
proﬁerty damage, personal injury or éeaﬁng-ariﬁffg-qat of or
connected with the control, carrlage, handling, use, disposal

or distributicn.of such water beyond such delivery structures,
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ng ouc ¢ or connecied witin the diversion cof wazier tThe
right to the use of which 1is claimed by an entity, perseon or

persons not pariy to this agreement; and the Board shall in-




demnify and hold harmless the State and its officers, agents,
and employees from any such damages or claims of damages .

4. Nothing nerein shall relieve State or any of its
officers, agents, or employees from 1labllity, if any, o
Districts, or to landowners or to water users within Districts,
due to reductlon 1n temperature of the water available to
Districts during any portion of any irrigation season or seasons

- as a result of State s development*on the Feather River.

,75;: Sta%e shall nrovide at State‘s zost any necnssarv

-fishjs;ﬁeénﬁ_anﬂ facilities *n conj sunction with the bons»rucu

TR Bl JZd D Emmosur T wrividew Joe Lo FuriTrege T
acoTs b ) D
e = ' . Upon .the commencement c* operayion of uhe s»run

TRres bm be . pravided under paragraphn 1 abcve,vand'the diver-
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- State shall assume responsibility for Bistricts* existing dam. . -
“Board hereby -authorizes State at its sole discretiﬂn and experge
and without adéiticnal compensation to Districts pa remove or
destrgy said dam and_pppurtenances and tc remove silt or other

- material in the low water channel of the Féather-ﬂiVer'ﬁéhind

e

said dam =1 any time alzer i< nas assumed responsibllity as

provided hereunder. Nothing herein shall be construsd as
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granting State any right, title or interest in or to land of
Districts bub not including such dam in the low water channel
of the Feather River.

7. Bosard shall pag St éte tne sum of $5,500 per year
on or bpefore January 1 of each year commencing with the rirst
year after commencement of operation of the structures provided
for unde” paragraph 1, above. Said sum has been determined to
-represen» the amount of depreciation on the existing structnre
plusrthe amount of betterment to be received fram the new

sTructure and the cost of e@erati@ﬂ-aﬁd maincenance of tne.ﬁew
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jsaid strhctures.
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8. Righvale Ivrigatien Distr%ﬂt &g?eeg'ﬁhé 'wi£$ih :
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agresmens wnich snail constitut&-an_amendmenn_zo iés bppiica-
. tion No, 2134 deleting’ ‘all of its proposed -ﬁaaﬁ:ﬁ;i?aiésfs-at _the
Grizzly Valley sitg. If additional documents are requimd %o
accomplish this, Richvale Irrigation District agrees expedi-
tiously to file the same ané -shall, if-neaaﬁsarﬁ, within

forty-five days after final execution of thls agreement file
a formal amendment to the sald application so deleting all of

ts prepesed Taeciilties at the Grizzly Valiley site. The

parties nhereto agree that the said Grizzly.Va;ley-aite is to




g P »~

be utlilized by State for the construction of Grizziy Valley
Dam and Reservoir, a part of the State Water Facllities, It
is The desire of the parties to this agreement that the amend-
ment of thls license -will not jeopardize the remainder of said
Districtt!s Federal Power Application No, 2134 or Statetg

protest to the same.
9. State agrees that any water releases from 1% ©s

“proposed Grizzly Valley Reservoir- fcr fish preservation and oo

"~ . stream flow maintenance shall not be added te any amount which )

any or all of the Districts may be reguifed o release for such

ia
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'béﬁtficﬁs shall be Dhligéted to pay to. State any’ headwater

) benefits fcr use cf any such water that rea“nas pcwer plan»s

‘agreafter constructed ty them or 2ny ¢ Tthem: €3:d Bes:
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vnis agreement.
. ;Q, Upen Board*s requea* ate agrees to petition ta
o 1nc1uﬂe 1n each of the District& the points or diversion of . )
7 water for Districts from Statets Thermalito Afterbay, the point
ot diversion of water from the Feather River into the canal
leading to said afterbay, and the canal to be constructed by
State from the Thermalito Afterbay to the present main canal
¢l Districts, and to SuUpport The effor:is of Districts, including

legislation if needed, to accomplisb such inelusion. Districts!

presenc point of diversion at Haselbusch is within their




woundaries and the purpose of {ncluding the new substltuted
points of diversion within their boundaries is to maintain
Districts! present status in £his respect with any benefits
that may resﬁlt therefron.

1IN WITNESS WHEREOF, this agreement has been eXecuted

N by the partles heretc as of the date first above written,

STATE OF CALIFORNIA- BIGGS—HEST QRIDLEY WATER
DEP MENT OF WATER RESOURCES DISTRICT
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STATE OF CALITORNIA :
T3T DRESLURITI ACGTICT :
DEPARTHINT OF WATER RISOURCES T
AGRIZHNENT ON DIVERSION OF waTsa
PoOM TEEZ FEATEIR RIVED :
TEIS AGREIIZIIENT, made and entered into tha p 7 &n dav of :
Fd

- o H
“ia . , 128%; by and bestwean the STATE OF CALITORNIA, ;

Dapartment of Water Resourcas,

led "State”, PACIFIC GAS AND ELECTRIC COMPANY,
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2 CaliZornia corporatien, hereinafier called "Pagific'

w.
P

1.
e

¥ YESTERN CANAL

Swate of Cali

WREZRIDAS, l
Edward Evait .
Power Canal, Forebay, Power P;ant,‘and_gftgzbag, all oI é
which are céllectivély referred to herein as the Oroville- %
Thermzlito Project, 28 part of the Stete Water Broject; and :

WHEREAS, Pacifis owns and operates a pﬁﬁiiﬁwutiiityu h
aycroslectric system, herezfter referred to as the r‘f‘.”ac::'.:‘:’j.:: ?
Svstem™, and has entered into a coatracﬁ-wiﬁh Western for é
the delivery or relzase of water to mzet its obligations to é
Wostern firom the Festher River dowunsiream from the City of E
Oroville pursuant to water rights which aré wprior in time z




and superior in right to

the water rights of the State; and

WYZRIAS, Westerm owas and operates a canal systced for

crate of Californie, refsrred

System’”; and
WEEREAS, the water supply for igstern System is derived

from the combined nztural flow rights on the

=2 Feather River

and Butta'Creek,.w@ich.havabeQn-assigma& by Paciti

.C': \.Q i
. ica o - e = _ 1
- Western and are hersalit er referred to in this Agreeﬁaqh 2s o
!
"natural ﬁlow-rights“,.éﬁé the cdﬁtraat&&&‘:;gb@ o relaasms i
_ o " H
by Pacific OF ?aciiicﬂs‘s&ored.watér i Tt

:Gm the upstream "
recific svstem, referred to in +his Agreement 28 "stored

wETRIAS, pursuant to &n ’greement“datei May 27, 1989,

i e e s

petwean Stace anﬁ Pacifiic, an ag

P

______ Tesment Was reached ralatisd

+o the operztion of the G“OVlllﬁﬂThérmﬁlluO Project in

ondunction with PECifiCJSJGQEEEtiO ns as owner of ithe
Ju ; PEyaT

Ly i+ W Ve

sacilities now ownad by Western, which Agreement also defined

+he guantities of water to be cdelivered by State to Pacific,

which Agreament must now be modified

to reiflect the operations

. wHEREAS, neitnsr the State, Pacific, nor Western wish

0o matearial ly zlter; modifv, amand, Or Qﬁhgrwise;affe;t,




- . - . T2 L
OP2rations of Parific's

» Steie's or Uestern's Sysiems in any

manner which will modify or change the operatiopal criteria §
. i
FURVIOUSlY ¢xISiling undar tha Pri0Y Afresienc of pa-- 2Zca, =

HLRZAE, the parties wish <o update certrain Provisions
¢ the May 29, 1957 Agrzement which are noy obsolets and of
no operational sSignificanece; aaﬁ

WAIRIZAS, State and Wastern wish fo updats and clarizy

and criter

3 oy .

1«! L]

2 governing Seliver

L

ROV, THEIRETORE, it i3 mud wally ~agreed anong the tare,

o s e 2 s . .

(a) The tahﬂ shall céiiver'go QQSterﬁ
duriﬁg"ééahwiérigéﬁiOS séééoﬁ.}ﬁa%ch*? ;Hrough October 31)-
into Western Canal Outles 1, Vester N Canal Outlet 2. the :
Richvale Canal Outlet , ©r the _S-n-tte-r--B-u*tte Canal -Oﬁt'iét from

the Thermalito Arterbay, as Western may specify, (i) one

. e s R e .

hﬁhﬁ%ﬁﬁ'fiaﬁy thousan”*Wlso 000) "acre fedt under Ve;wa cnts N i

natﬁrél“flbw'righté,"sub3act to reduc;lan'kor dmLLCLenclﬁ*l“
as-provided in Article- 27 7and (ii) one hundted fort y-;lve‘“f

»

thousanﬁwflés;see)fabfe-$eet unéer‘?ac1f1c 5 stored water

rights, which sha2ll not bﬂ subjecL to any reduction for ¢

P

ds fi ziencies.




delivered through the spegified

1{a) and 1{b) of this Agresment and shall

~
»
-
o - PR R — - - - -

- w s w

(b) DuYing the poriocd Novembar 1 t

State shall dg=2

;lv

obligations under the July 7, 1922, conktraci of Wastern

2l. with Ciarence J. Berry and others and
under the letter of August 4, 1937, from Wssiern Canal
Company entitled "In Re Ag*eem nt of July 7, 1922 Bstween
Gun Clubs; Districits, and Westedhn C&nal-tompa#g” {copiss of

ch are attached 23 Exhipits "A" and "5"), vhich obliga-

siynna by P.G.&E."to Westeon.

{c) Water delivered hsresundsr shall be

-

diverted by State fox Wester at the Therr

pDzm znd conducted through State's Thermazlito faciliti

Afterbay. Subject to Article 6, the delivery of witex
pursuant to this Agresmant shall constitute a2 substitution

for 21 of ths rights and claims of Western to divert water

rom the Feather River bslow Oroville Dam.

{(d) western shall not claim any right to

et T

divert water from the FPeather River in or downstream from

Lake Oroville except water dzlivered pursuant to Articles

»

not contract for

the aelzvery or uater of the Feather R;vef in or dovnstream
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2istricts (Richvele

Butte Water Districi, and Sutter Extension Watrer District)
through the Sutter-3Butte Canal System.

(e} The State shall deliver any portion of
tne water to which Western is entitled undgor this Article

neo-thse Jpin:s Water Districk outleats fo:_the Joinkt Watier

4k 4 e ARG 1S M. m s b 4 o T, A+ 8

Dlﬁt”lﬁtg gnd shall deliver any wzier +o | which Soirt uﬁtax

ﬁ

Districts ars erticled into Yastgrn Canal’s Outlets in

wiln agresments entered into from time to time
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~{2)  In any vear in vhich there may occur a

syl gt

g e . ; ‘e ; | .
~SMporary shortage due to arougn; resultiag in reduction of :

[T,

celivery of annual entit Tenen;s to water sup

of +he Staﬁe_purSuant 0 Article i8{(z) of *he 1le g=-Leim

R P at " e E :

vater supply contrazts that the St 2tz has heretofore executed
- [t 3

11 7 - - - .3 3 )
such as the water Supply coniract with The Metropolitan ;

S \
"RLer District of

?n

Suthern Calif ornia dzted Wovember s

- -'

. S~ LT R L R

-

as " .o i ;
1980, the ¢aanhluy of waterVSQECLfled in Avticle 1{a) +o be"

daliv mreﬂ bv Stata tc PYestern under western's pabtural fFlow

?" 3'4‘!-» . -5 _::‘ Ry » : -x =~ "_ a § w 4 u
nlgd»S-Shall D2 redezed by 2n amount not o exceed the

A
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1
percontages’ £for the reducstion in annuzl entit

meuts for,
ltural use by water. supply con-

LT T
ng,omc’u-\ :Ln -'_.;‘\-..

B

— - - M 1 - x n -
- . S A g - -,
S-S St 42 Lan CORTH Valisy €8 g Legrminsd by kha

Stat2 in accordance with article 18(z) ©f such contracts: -

provided, +that the reduct ion in deliver

to Wester

b

shall
not exceed seventy-five thousand (75,000) acre fest in-anXg 3
one {1) year §r 2 Yotal of OﬁéWQQRﬁIﬂ f'f»& tnonsawé ' i
(150,000) acre feet in any snyiéAﬁofmsevan (7}Wc0ﬁ5euu £ive {

s

yvears.

(b} As used in this Article, ™drpught” Sﬁﬁl%

meen anyv véar-in which the supply’of “State project water ° 1

*

imade available by the State for delivery to State's vwater

i o o BV g L 4

CGntraCuﬂrﬁ is 1@35 than the to*al of tnb annua1

supply f

s

that year, and in

enti+tlemdnts of all $u¢n ‘contrac wors £

I:l:

or
— - N e T
ad y s+

jtion, either of the *011

(i} The foreddsted 'h'gfi'lﬁJii;l”y unimpaired

vnof? to Lake Oroville for the current

i oo

rzter year (October 1

through September 30), as such forecast is made by the

Dapartmant of Water Resources on February 1 and modified by

subseguant rmonthly reports thereafter as conditions and

infO:matiow:warrant is- eﬁual to or less than-six hundred-

thowssRd (600,000) acre fest; or | -

g s

(ii) THe totdlIaccum e actual deficien~.

qies\of~unimpaired“ruhoffvﬁo"Laké Oroville balow two million
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L

five hundsed thousand {2,3500,000) 2cre fee: in the immediately

i
Il
.

prior vater vear or sevies of consneeuy tive orior water vears

2 el whlch had puno’sf of less ciun TUs Willion Five “;
hundred thousané {2,300, OOD) acre Zfee 2t,” together with' the %f
pr@dicted”déficiénéy bslo ;wéhﬁiiag-- f;;ém;;ndred thousana é
(2,500,000) ‘acre feet for the current ydar, exceed four é
hundred thousand (QOO_GSBS‘Eéro feet. _ ;
{e] ©Orn or before ?ab:aévy 15 of each vear, §

the State shall furnish Western its fgx@t&?& and the dats ?
_rQQLireﬁ byithis.grﬁicle *O suppori such foratest as to. .é
P EME TG 4

whather érﬁﬁghtﬁw;lluobcur during that yvear, 2¢ %o whex har ;
regustions will ém imposed, and ths Dercentage of any such " §
reduction. A forecast based on <ha WMOsSL recent data available g
shall be furﬂiﬁhei Waslern con or before ﬁp:il 10. Such g
forscasts shall bs vericdically :aviseé as aiditiona2l data i
Become aveilable: Provided, thzt the:§$§39 tage of reauctlon, ;
_ —_— i

a
3£ a:y, shall not exce=ed ths pexcentage set forth in +he

{d) ZFor the purpose of the deteérminations ing

thls Article, the predicted nn;raaﬂr%d

"

unoif to Lake Orovilie

shall be that guantity as presently computed for inclusion
i Dopertment of Water Resources Sulletin No. 120, "Water

Conmditions in California”, or in the evcnt.eﬁ-diSHGntinuance

or alteration of "wh computation, by a method matually
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3. Delivery Schedules

{2} On or Zeiove Ugtcber i, VWes*a2on shall :

le setting forth the

ored 1O Western each week

during “he following calendar year, and the guantity of

water Western is entitled to redeive under Article 1 which

}

e ¥ A

is to be delivered by Steie into Joint Hater Distriect

ourlets during the fcllowing calendax yéar,-_ﬁesterb may

-IEViSa ¥§i§+3¢h§&&l£ on or about April 15, after State has

st S L S 5 B

reductions. ” _ -

(b) Unless otherwise mutually agreed upon by

bk it Y

+ha parties, State shall dzliver water at the main Western :

Canal head gate (Western Canal Outleh Number 1) 2t = ma\,mum : i

rate of one thousand two hundred (1 ,200) cuéi feset per

second znd at the second Western Canal outlet (Western Canal

outlet Number 2) from Thermalito Afterbay it a maximum rate kK

of fifty (50) cubic feet per second. Deliveries reguested ;
by Western at other points specified in Article 1l{a) shall :

'ba at a razte not in excess ¢f the constiructed capacity of

the cutlets upon the effoctive dats of this Agreament. The.

spzoific rates of flow at each point of éelivery shall be ;

detecrmined in accordance with the Agresments batween the
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State and Pacific fov onaration of outles fiac

1

‘Jc

ties dated

bre

Jung 3, 1958 and Dacamber 24, 1874, or as szig Agresments

St o

T N
et b GBS I

(c}) During the pariod March 1 throu
: S
Cotebar 31, Pacific shall release from its upstream storage
water, egual to t£hs guantityv de-

Article 1{a)(ii). Pacific shall:

Ting the relezse period a monshis :e@dttﬁaf

storage and evaporation as st forth in Exhibit ol

4. Responszibilities of =ha Parties

-k
e
. L BTN - % . d - - . Clee T T mrm e '
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x> e L

providaed for in Article 1 3in accordance with civersion

e

‘schedtles and noticss to be given in accordance with Arficle

(b} State shall be solely responsible for
maintaining a sufficient flow of water in Shas Feather River

downstream of the Thermzlito Diversion Dam to sunply water
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{z} Woining containedé herein shall relisve

[ J g ) — — - Y
SLdoe LITW, ol i 1“?3 32 On .
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e

- — ”
guality or temperature cf water releas=2d by S

S

.

Orovillie-Thermalito Project or delivered to Western here- :

under.
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5. ffective Date of Agreement, Cancellation of

e s b T T

May 27, 1969 Agreement

-

- This Agreement shzll be effectiwve upon the

J e e kL ks

date of executicn hersof, and shall remzin in force and’

)

f£fect until terminzted on mutual consent of each of the

partiss hereto. The parties acknowledge thet +his Agreement

does superseds and cancel the May 27, 18969 Agreement on

Frf

Diversion of ¥ater From the Feather Rivezr, betwesn 3tate and

Fh .

Pacific, and +he parties are relieve

{h

rom pariormance

{a) Pasific and VWestTern co 'not surrender,

modify or terminate any oi their rights to store or diwvert :
water, other than their points ol éiversicn, or changa ths -

- @ .

riority of their rights. Pacifi

'{J

and Yestern,; as appro-

rJ_c

-
A

'U

ate, will protect and deien d their eszablished rights to

»

divert water from the Feathsr River throuzh the Western

.

Cznal System, including the protesting of applications to
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agencies, and the defence n= n swat 3 :
S s fignse o0f such watar rizihits in the -

or Pagific fails to or i ; '
rrotest an ap Plication gr otherwviss

- » g

SELERS Ats water rights after having been specifically

~

the Stats ln time Tor 5?5&&5&5’%0 be

deter e +f
mine the rights of the parties insofar ag thas quantities

of water provi
wer.-p ided for herein are concerne In_ail_ﬁﬁhéff

respects, this Agreemeant shall continue in fall force ang

eifect. In any such adjudication neithar State nor Pacific

2stern shall make or assert any élaim inconsistent with E
the rights and obligations existing undér this Agresment | |
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7., Effect on Cthar Agreenanis
Pacific and St have, Dy Agresments dated
cuna 3, 19588 and Dezembzc 24, 137%, esizblished the réespestive
Lo * -
rights and resp ibiliti=ss of each pariy regarding the

operztion and maintenance of the out structures from

rk

Tharmalito Afterbay and other facilities. Said Agreements,
among other things, include & provision that Stats shall
méasurg_ahg-guaﬁtitias of water delivered on P.G.&Z.'s

demand from Thermalito Afterbey zand shall.fﬁzhﬁsh P.G.&E

with 2 record of all such water &eliveriss. Such BAgresments, S|

a2s they may be partinent hsreto, shall in all respects be

Py

"a'i.tr

assigned by Pacific to ¥estern and the State’'s obligations .

tharsunder to Pacific, and Pacific’s obligatiéns to the ;
State, shall become mutual obligations of the State and M
&
wastern, except as follovws: . i
- {i) sSectiecn 6-ﬂf'thé’§grégment“§f
: June 3, 1968, is modified by deletion of the first two :
seﬁténcgs thereof. 1In iiea'ﬁhe£80f,‘iﬁ gs.gg;ega-tha;  L :w
western shall notify State no later than S:BD p.m. if the
calﬂvery to Western is to be changed more than 50 cfs between
+hes hours of 3200 p.m. and 9:00 2.m. on the succeeding day, g
and '
{ii) The obligation of State contained
_ -in SCQE%,R lo(a{;;;;r.;;-the?Agéﬂgrggt-OL JLﬁe BA Eééé,,‘fmlﬂitmif:g
mlamee e e e o e grms e o e - -m:*-lz,"_, M o mm i ma mea — e e - e
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Or by implication to bn Siven by one party +op the oth

under +his Agreement shall ba caz2ma2d to have beor 5

addressed envelops ansd deposited in a United States >

Office for delivézy with postace prepaid. Unless and until %

bfo mally notified otherwise, all notices shall be addresged

to the State &ad Pacific ang Western z2& theix adéresses a3 | S

shovm below. | ' | : .%
iv‘WITN”bS WHERZOT, thig,&graeménﬁ ﬁas.beah exasgtei

by the parties hereto as of the date firsﬁrﬁhvvé Qriﬁten;

4 k2

Approved as to i=2gal form STATE OF CnﬂT:@RX“

and SL::1Cleqcy DEPARTHENT OF WATER RESOURCES .
. ’ P. 0., Box 35 ' :

Sacramento, CA- 95802

. X Sk :‘.-.a.m 3‘4’-'-.‘*? -""""/
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_ SWC Proposed Redlines Are Highii
(SWC Aiso-Supports Redlines Previously

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Water Quality Certiﬁcati_on‘»fgr the

OROVILLE FACILITIES
FEDERAL ENERGY REGULATORY COMMISSION PROJECT

SOURCES: Feather River

COUNTY: Butte

1.0 Introductio;

The Department of Wat as ﬁeﬁ with the Federal Energy Regulatory

i 0:0perate the Oroville Facilities (Commission

-Facilities (Project) were developed as part of the State Water
w& storage, water delivery, and hydroelectric systems. As

erated for flood control, power generation, recreation, fish and

2ments in the Sacrame

ew License:

rer near the City of Oroville in Butte County. The Project includes
the following: Orovi and Reservoir with storage of 3.5 million-acre-feet and surface area
of 15,180 acres; Hyatt mping-Generating Plant with a capacity of 645 megawatts (MW) at a
maximum flow of 16,950 cubic feet per second (cfs); Thermalito Diversion Pool and the
Thermalito Diversion Pool Power Plant with a capacity of 3 MW at 615 cfs; Thermalito Forebay
and Thermalito Pumping and Generating Plant with a capacity of 114 MW at a maximum flow of
17,400 cfs; and the Thermalito Afterbay.

Construction of the Project began in 1961 and was completed in 1968. .The Project, along with
other water development projects and historic mining activity, has contrrbuteq to altered
hydroiogy and geomorphology of the Feather River, and impacted water quality and
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. anadromous fisheries. Oroville Dam blocks access to 66.9 miles of high quality habitat for
anadromous fish. Anadromous fish are now restricted to the Lower Feather River and can
seasonally experience high water temperatures and unnatural flows. The Lower Feather River
is designated as critical habitat for Central Valley spring-run Chinook and steelhead, under the
federal Endangered Species Act (ESA). The Feather River Fish Hatchery was opened in 1967

" to mitigate for the loss of habitat from the construction of Oroville Dam. Hatchery operations
have impacted the genetics of spring-run Chinook. In 1999 the Central Valley Spring-run
Chinook Evolutionary Significant Unit (ESU) was listed as threatened under the federal ESA.
National Oceanic and Atmospheric Administration (NOAA) Fisheries concluded that the
hatchery produces spring-run Chinook saimon that are genetically. more similar to fall-run. In
March of 1998, naturally spawned Central Valley steelhead was listed as threatened under the
Federal Endangered Species List (ESA). In 1999 the Central Valley spring-run Chinook

| Evolutionary Significant Unit (ESU) was listed as threatened on the California ESA.

20 State Water Quality Standards

acted “to restore ah | maintain
waters.” (33 U.S.C. §1251(a))
wuires federal agencies to '
ehensive solutions to prevent,
ging water resources.”

The Federal Clean Water Act (33U.S.C.§8 1251-438/7
the chemical, physical, and biological integrity of the Nati
Section 101 of the Clean Water Act (33.U.8.C.

“co-operate with the State and local a
reduce and eliminate pollution in conc

ry applicant for a federal

ble waters to provide the licensing
project will be in compliance with specified
quality standards and implementation plans

/ Act (33 U.S.C. §1313). Clean Water
_ertification to prescribe effluent limitations

_ ith the Clean Water Act and with any

oty 401 further provides that state certification
or permit for the project. The-State

Section 401 of the Clean Water Act (33U
license or permit which may resilt

or permitting federal ag
provisions of the Cle

and other limitations nec
requiremen

et ~ the Executive-Directer-The State Water Resources
‘Board) E"x:écutive Director may issue a decision on a water quality
ode Regs., tit. 23, § 3838, subd. (a).)

uality Control Boards have adopted, and the State Water Board
lity.control plans (basin plans) for each watershed basin in the State..
The basin plans designate ‘the beneficial uses of waters within each watershed basin, and water
quality objectives designed to protect those uses pursuant to Section 303 of the Clean Water
Act. (33U.S.C. §1313) The beneficial uses together with the water quality objectives that are
contained in the basin plans constitute State water quality standards.

The Water Quality Control Plan for the Central Valley-Sacramento and San Joaquin River
Basins (Basin Plan) lists the existing beneficial uses designated for Lake Oroville as municipal
and domestic supply, irrigation, power generation, contact and non-contact recreation,
freshwater habitat (cold and warm), spawning habitat (cold and warm), and wildlife habitat.
Beneficial uses for the Feather River from the fish barrier dam to the Sacramento River are
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municipal and domestic supply, irrigation, contact and non-contact recreation, canoeing and
rafting, migration (cold and warmy), freshwater habitat (cold and warmy), spawning habitat {cold
and warm), and wildlife habitat. Protection of the instream beneficial uses identified in the Basin
Plan requires maintenance of adequate instream flows as well as effluent limitations and other
limitations on discharges of pollutants from point and nonpoint sources to the Feather River and
its tributaries.




P———»—

APPENDIX C

DRAFT 7/2/2010

3.0 Settlement Agreement for the Licensing of the Oroville Facilities

After consultation with state and federal resources agencies, tribes, local governments, non-
governmental agencies (NGOs), and the public, and upon approval of the Commission, DWR
chose to use the Alternative Licensing Process (ALP) for the relicensing of the Project. The
reason for using the ALP is to expedite the relicensing process through extensive collaboration
and preparation of an Applicant Prepared Environmental Assessment (APEA). A collaborative
group composed of interested parties and regulatory agencies, including State Water Board
staff, was formed to scope issues, design studies, review study reports, identify potential
resource actions, and provide guidance to DWR on the applicatioti for new license and process
“documents. A settlement group was later formed to negotia.tefa;Se‘tt_!;ement Agreement (SA). A
Settlement Agreement (SA) was finalized in March of 2006 for the purpose of resolving all
issues that have or could have been raised in connectionwith a new lic ‘

Because the State Water Board must exercise its.i pendent authority overany water quality
certifications it issues, the State Water Board w t involved with and was notrepresented at
the negotiations that resulted in the SA. While one ofth jater Board members, Arthur G.
Baggett, and several State Water Board staff, participat [ se negotiations, they acted in an
independent capacity, not on behalf of the State Water B¢ “Mr. Baggett signed the Settlement
| Agreementasa recommendation to thi alif + Resources-Controt-Board, and not
as a Party to the Seitlement Agreement. , participated in the coliaborative
group or the settlement discussions has T ater Board decision-making
regarding the Oroville water quality certificatio , jal settlement '
communications with other.b td. members \ff involved with the water quality certification.

uested that the State Water Board accept and

cation, without material modification, the terms of the SA
S jurisdici on. However, the SA also contains a process
< \s that are inconsistent with the SA. Appendix A of
itigation an: ncement (PM&E) measures recommended
icense. Appendix B contains the measures agreed to among
for inclusion in a new license. Per the terms of the SA, the

ix A of the SA be included in the water quality certification and a
ndix B not be included in a new license issued by the Commission.

incorporate into th
| which are within the St

to address water qual

the SA containg:the Prot

Part s quest that Apperx
new license, and that Appe

| The State Water B ard staffreviewed the PM&E measures in both Appendices A and B of the
SA to determine wh the measures are necessary for the operation of the Project to meet
the water quality standards in the Basin Ptan. The foliowing measures from Appendices A and
| B, as amended herein, are necessary for the Project to fully-protect the beneficial uses:

A101 Lower Feather River Habitat Improvement Plan

A102 Gravel Supplementation and Improvement Program

A103 Channel Improvement Program :

A104 Structural Habitat Supplementation and improvement Program Pian
A105 Fish Weir Program '
A106 Riparian and Fioodplain Improvement Program
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A107 Feather River Fish Hatchery Improvement Program
A108 Flow/Temperature to Support Anadromous Fish
A110 Lake Oroville Warm Water Fishery Habitat Improvement Program
A111 Lake Oroville Coid Water Fishery Improvement Program

A112 Comprehensive Water Quality Manitoring Program
A113 Monitoring of Bacteria Levels and Public Education
A114 Public Education Regarding Risks of Fish Consumption
A115 Oroville Wildlife Area Management Pian

A117 Protection of Vernal Pools

A118 Minimization of Disturbances To Nesting Bald Eagles
A119 Protection of Giant Garter Snake S
A121 Protection of Red-Legged Frog

B104 Feather River Fish Hatchery Funding

B105 Gravel Supplementation L
B108 Flow/Temperature to Support Anadromous__, ish:

The State Water Board staft.has determined tha }ﬁain meastites as written in the SA are
either not enforceable, will not fully-protect the benefi 28,.0r will not meet water quality
standards in a timely manner. Beneficial uses current ted by the Project may not be
reasonably protected if the proposed nis ément plan with unclear or
lementation, or unspecified
zh-measure to provide

e Commission’s 30-to-50-year operating
in the physical environment, the regulatory
hding are anticipated during this time; however,
determined:with sufficient specificity at the present time to
eet water-quality standards throughout the license

- ditions would be required for it to do so.
itions include reservations of authority and/or adaptive
to address these future uncertainties.

determine that the proj
period or to.datermine w

recoghizes and appré lates the expertise and dedication that the settlement parties can bring to
decisions and planning for beneficial use and resource protection. However, only certain
governmental entities are formally vested with the authority and responsibility to protect such
uses and resources, and are publicly accountable for these duties. The centrality of these b
responsibilities to those government agencies ensures that they, or _successcl:Er a%enfc;:es, will be
responsible for consultation throughout the term of a 30—to-50-yee!r flcepﬁe. ac o|ists e
conditions in this water quality certification thatltmtc_:lude_st t??r?:lgtgt:snlgr:; aas?ter?;zsagencies e
i i iternately allows consultation wi _ _ _
rsnp;n?ggr:%?‘?ﬁfzgr.]dTaf'lteeState ¥Nater Board hopes and expects that the parties will fulfill their
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contractual obligations and use the EC process described in the SA, as this process includes a
broad range of parties that can bring valuable expertise to the various planning processes.
Some certification conditions require the Licensee to submit plans to the State Water Board for
modification and/or approval. Many of these plans will aiso be submitted to the Commission
under the provisions of the SA. Where a condition requires the approval of a plan by both
agencies, Licensee should first submit the plan to the State Water Board and receive approval
pefore submitting the approved plan to the Commission. -

50 Rationale for the Water Quality Certification Conditions -

| When preparing the conditions in this certification, the State Wéiér%ard stafireviewed and
considered the SA, the Explanatory Statement prepared by the Parties; the Commission’s
Environmental Impact Statement (EIS), DWR’s Environmental impact Report (EIR), and other
| information in the record. Each measure in the SA wafs-ijéValuated as to whether it would fully
protect the beneficial uses. Those measures that sct the beneficial uses are sed as
conditions with small modifications. Any conditi ire the developme a plan will
require the plan to be reviewed, modified if necess ‘
Water Rights (Deputy Director). In addition, other reg
to approve plans and reports. The folio) ing describes t
conditions in the water quality certific sand generally d
measures were modified.

oordinate“all of the proposed measures to

16 program will include the development of a
adaptive management summary report. Considering the
nges that ray occur over time, this approach will be
Jater quality standards.

Implementation of this program
be implemented in thestower Feath
single, comprehen i
number of plans requit
instrumental in ensuri

nrovement Prodaram

Oroviile Dam blocks 87 ercent of sediment from passing downstream to the Lower Feather

| River, which has reduced spawning habitat. DWR will develop a Spawning Gravel
Supplemeritation and Improvément Program designed to mitigate for the cumulative impacts of
the reducedi of spawning gravels available for steelhead and Chinook
salmon. Ani ase | . ntity and quality of suitable spawning habitat is expected to
reduce rates of redd:supe sition and egg mortality, as well as reduce competition for
spawning habitat, wb ould contribute to the reduction of pre-spawn mortality rates.
Article B105 of the S quired DWR, upon execution of the SA, to begin obtaining all
necessary permits for the supplementation and implement the provision. A102 requires DWR to
develop a plan for gravel supplementation and improvement program throughout the term of the.
license for Commission approval within two years of license issuance. Article A102 of the SA
states that “if and when the need arises, but not sooner than 10 years after license issuance,
DWR shall prepare a gravel budget for supplementation activities in the High Flow Channel.”
The SA and the Explanatory Statement do not describe what information will be used to
determine “if and when the need arises”, nor do they describe when additional gravel

| supplementation will occur. Because this language is not enforceable, the State Water Board
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Channel Improvement Program

The Oroville Facilities prevent passage of migratory fishes to historic Spawning and rearing

habitat. The quantity and quality of historic steethead and spring-rtin‘Chinook spawning habitat
: for steelhead would

s.flow. Studies

as primary rearing

was reduced after construction of the Project. Historic spawning ha
have been small streams or creeks, probably ranging between 5 and 75
conducted by DWR identified small side channels in the lower Feather Riv; ,
habitat for juvenile steelhead. The SA includes a measure establishing a Channel improvement
Program. The Channel lmprovement Program inghides habitat improvement measures to
increase the quality and complexity of salmonid vning andir@aring habitat in tiﬁ@”’%xisting
side channels, Moe’s Ditch and Hatchery Ditch. The s cludes development of

five additional side channel! rifﬂelglide%n year period, which will provide a
minimum of 2,460 feet in length of new shabitat for Chinook salmon and
steelhead. This measure is inciuded i t ¢t the cold freshwater,
spawning, and migration beneficial uses &f: !

Structural Habitat Sup pler

The Oroville Facilities;éurre movement of large woody debris in the Lower
:structural habitat and habitat complexity in the
Low Flow Channel (LFQC). Studies conducted by DWR
: elLEC that lack abundant quantities of large woody

‘alsa benefit from large woody debris. The
t Supplementation and Improvement Program is to support the

onid rearing habitat by providing instream cover and

Hat quality of shaliow-edge habitats within riffles, glides, and
_N';“_g the lower Feather River. The primary target for these actions
eclhead and spring-run Chinook salmon juveniles. This measure is necessary to
cold.freshwater spawning beneficial uses of the Feather River.

lower Feather River,
identified areas within th

The presence of Oroville' Dam and other upper Fﬁath!er Ri\;er iagsstﬁ:;zsm%azzf)?t:ﬁa Tr:gratory
ing- - ' almon to sha

i iﬂd ;]HUSI::I:;J n?)%élr]:ti?)?ldo;at]rll;u Src?j:go%cﬁlding the Feather River Hatchery, has

er reather : ,in Rive |

;ﬁ:acted the genetics of the federally and state listed threatened_spnng fun Cilr;"?:\i/(ément o

Spring-run and fall-run Chinook have been genetically t:_ntgrtbreq é:r;tfrgg:ss::gens Rt
ies to another) affecting the gene ic integri . . _ ©

gendc.?s frﬁ::/: ?nzfc;;?:? ?hat spring-run Chinook salmon in the Feather River are g:ir:jeet::?illt); mo

:;E;:'lili:rs to fall-run Chinook salmon. Spring-run Chinook salmon are generally con

begin their spawning a few weeks prior to the fall-run Chinook salmon.
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The reduced amount of spawning habitat available in the lower river results in an increase of
redd superimposition (subsequent spawning on top of an existing redd) resulting in increased
rates of egg and alevin mortality. Early spawning fish, mostly spring-run Chinook, are more
impacted by this productivity loss than later spawners. increased competition for fimited
spawning habitat also contributes to increased rates of pre-spawn mortality.

The SA Fish Weir Program provides for two fish barrier weirs: Phase 1 will monitor the adult life
| history behavior of Chinook salmon (spring-run) and steelhead in the Low Flow-ChannelLFC

(anadromous fish monitoring weir), and Phase 2 will spatially sepafaie spring-run and fall-run in
| the Low Elow-ChannelLFC creating 2 dedicated spawning preserve o protect the spring-run

and fall-run Chinook salmon. e

The monitoring weir will be installed first to aliow sufﬁqijé_rit time to gather more.i
the migration timing and abundance of adult spring-run and fall-run Chinook sal
steelhead adults into the Low Flow-ChannelLFC::C j
entering the Lew_ﬂew—chaﬂﬂelﬁ_c_ will provide the £ hecessary to d
segregation weir plan. The SA requires submittal ofa Pt Anadromous Fish Segregation
Weir Plan within eight years of license isst eir within 12 years of

ata ) -

------

s expected to red

nrove the genotype of the spring-run.  NMFS

asonable and prudent measure and states that
kgw_Flew—Ghaﬂﬂe’rLFC.

‘threatened Central Valley spring-run.Chinook salmon, the
water quality certification condition requires submittal of an Anadromous Fish Segregation Weir

in ope year of licerge issuance. The Plan will include use of the monitoring weir, or an
-additional séparate interim to provide interim spatial and/or temporal segregation of
Chinook salmorn runs, and will include a timeline and study plan to implement such segregation
within five years of license Is: uance consistent with the DBO. The condition also aliows the
Deputy Directorto a ' i

prove another implementation time frame consistent with the final
Biological Opinion issued by NMFS.

Riparian and Floodplain improvement Program

The Project has altered the hydrology and natural geomorphic processes along the Feather
River and in the Orovilie Wildlife Area. Oroville Dam blocks sediment recruitment from the
upstream basin and has changed the high flow frequencies, altered peak flows, decreased
winter flows, increased summer flows, and changed ramp down rates. Depletion of sediment
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load by 97 percent has reduced

the formation of sediment benches, which affects riparian
colonization and succession.

and habitat for associated terrestrial and aqua
River to its floodplain within the Orovitle Wildli
improve riparian habitat and connect portions
ILFC and the Hi
will include excavation of Orovilie Wildlife Are.
levees to create vegetative benches along th
given in the screening level analysis to those
habitats including restoring riparian vegetatio

tic species and connect portions of the Feather
fe Area. The purpose of this program is to

of the Feather River with its floodplain in the Low
HEC within the Oroville Wiidlife Area. Projects

a dredge tailings to remove or set-back non-flood
e Feather River channal, Higher priority will be
projects that maximize benefits for al| species and
N and the riparian corri

k- with gravel operators t6 Seek to reduce
of the program. -

velocity refuge for juvenile
.improvement in habitat for other
‘four phases for implementation of

_ nsultation with the consultees
evelop, and submit to the Commission a
anan/floodplain improvement projects, including

loodplain values and benefit fish and wildiife
de the identification of a Phase 1 recommended
clude an-assessment of the gravel value and
provide guidance on the scope, timing, and

-0f license issuance and in consultation with the consultees

-icensee shail initiate Phase 2 of the Program. Phase 2

full scope and feasibility evaluation and development of an
he Phase 1 recommended alternative. Within six years of
ensee shall submit the Phase 1 recommended alternative and
ule to the Commission for approval. Within eight years of license
ee shall complete the final design and commence construction and
the approved alternative. Within 15 years of license issuance the
Licensee shall fully implement this approved alternative.

' i i i itation with the consultees
— Within 15 years of license issuance and in consu : !
:ibsrlzzeinsm 06(a) abose, the Licensee shall complete an evaluation olft ot::tz \iotglr_':;u;lly
feasibie projects and the identification of aﬂthTe ?S;ef?g‘:"n:;;c;ii str?brute e ;‘Ioodplain
include a reevaluation of hoyv ood/pulse od
egﬁjseeszmil"benefit fish and wildlife species and sha!! include an asse;s;gte:; ic:lf 'It:> © et
gravel value and potential extraction processes similar to the one comp
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Phase 4 — Upon Commission approval, and within 25 years of license issuance, the
Licensee shall complete construction of the Phase 3 recommended alternative.

As described above, the first 50-percent-two phases of the project will be fully implemented
within 15 years of license issuance, and the second 50-pereertiwo phases will be implemented
within 25 years of license issuance. The abilities and limitations of gravel extraction will guide

the scope, timeframe and magnitude of the program.

Feather River Fish Hatchery Improvement

uirements, a hatchery

The proposed measure in the SA includes funding, waier temﬁératur 1
ction system, and a

management program, a conditional requirement for a water supply disif
commitment to conduct a comprehensive facility asses:
is currently operated by the California Department:
Hatchery operations have been successful in m urrent
license. The Section B104 of the SA requires DWR 1o, ] ational-and-paint

ram in Article 107
or the production of anadromous
ive management plan, including
Vo years of license issuance. The
& existing water disinfection
s salmonids are passed
determined the operation of the
: ed spawning habitat, and has included a

Jire. continued funding-operation of the hatchery.

salmonids. DWR will
_ production goals, for the Feather River Fi
'SA also includes a commitment from DW
system for the hatchery s awhing
| upstream of the hatche

 watertem ture“téﬁies: Temperature targets are shown in
nperatures that canriot be exceeded are shown in Table 107B.
igher than temperatures in Table 107A. DWR is allowed
1odifications during which time temperatures in Table 107A are
seline temperature requirements in Table 107A are the equivalent to
the 1983 Agreement between DWR and the California Department of
m -equired by the Oroville license. Table 107A represents the upper
limit of the 1@;@@ agreement peratures for the hatchery. Historic water temperatures have
been sufficientfor:the hatchery to meet its production goals. However, DWR and the Agencies
‘amperatures would aid in managing disease outbreaks. Consistent with this
approach, ding the California Department of Fish and
Game, the water qua ertification contains two sets of water temperature requirements.
Upon license issuance DWR will be required to maintain water temperature for the hatchery
| below those in Table S7, of this certification. After facility modifications, but no later than 10 years
~ after license, DWR will be required to meet the water temperature requirements in Table S7A.
The water quality certification condition also includes the commitment in the SA to curtail pump-
back operations, remove shutters on the Hyatt intake, and use the river vaives (after
refurbishment) up to a maximum of 1500 cfs.

The SA measure include
Table 107A;:and:maxim

10
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In Section B108, DWR committed to begin studies for the refurbishment or replacement of the
river valve after signing of the SA. Because implementation of this measure preceded license
issuance, it was included in Appendix B of the Settlement Agreement. In the SA, DWR retains
the ability to refurbish or replace the river valve as necessary at its sole discretion. In the past,
DWR has used the river valve along with other operational Mmeasures to meet hatchery
temperature requirements. Impacts of water temperature were evaluated in the Draft
Environmental Impact Report with 2 mode! using Temperature Control Actions that include the
use of the river valve. More recently, on July 22, 2009, an accident occurred that injured
five personnel who were testing the valve after an April 2009 repair wh
least partially, to increase the amount v.throu
this incident, additional study is necessary to determine the appropriate conditions
the river valve and supporting infrastructure may be safely in the fu
anticipates that DWR will use the river valve, among other
, temperature requirements. The river valve also will benefit temperatures i
ChannelLFC. Access to cold water during certain year >
is critical to protect listed species and beneficialises. The accident has create Rcertainty
around the use of the river valve and the timelines fsr. renas tefurbishment. Becatise of the
importance of the river valve for temperature control re'has been added to the water

six months of license issuance
rbishment of the river valve. The
. meeting temperature

the LFC and HFC were contributing stressors
S0 showed the higher flows would increase the amount of
h. Operation of the Oroville Faciiities to meet the water temperature
nim ows 1 vater temperatures in the LFC and HFC
ity of available coldwater fisheries habitat in the

ludes a measure that sets minimum flows in the LFC and HFC,
; miodification to improve water temperatures in the LFC and
Juires consulta uring'dry.years, and creates a notification process if DWR is unable

perature requifements due to uncontrollable forces.

b

habitat for anadromo )
objectives and increas
improving th i

termined from the results of instream flow investigations and
spawning habitat utilization studies. Increasing the minimum instream flow in the LFC will
reduce the high levels of redd superimposition. Higher flows §hould reduce competition for _
habitat, which potentially contributes to increased rates of Chmoqk salmon pre-spawn mortahg.
DWR determined that the maximum weighted usable area for Chinook salmon spa;vn:n?nﬁsxm
occur at approximately 800 cfs. The measure also includes specufgc requnrement; Eg:v rr; o
e e ot s Wi e G\pritl_1 fo:‘etiistriisn%ﬂ;%icx?ndtfg HI?C to less than
under normal operations, the measure Iimuts_ reduction o m t (SWP) based on

al operation is the operation of the Sta'te Water Project ( bas
i&ﬁzgﬁnftéc'ti?;n;uchpas hydrology, storage, routine maintenance and SWP obligations.

11
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Changes in operation that are a resuit of unusual events such as flood control releases,

accidents, project failures, and major or unusual maintenance are not considered normal

| operation. The State Water Board staffhas determined that these flows are appropriate to
protect the beneficial uses.

Water Temperature - The SA agreement contains a complex set of measures that address
improvements to water temperature in the Lower Feather River. The SA includes similar
requirements as in the hatchery measure to improve water temperature in the LFC. Until
facilities modifications are complete DWR will curtail pump-back operations, remove shutters on
the Hyatt Intake, and increase flow releases in the LFC up to 1500 cfs to reduce water
temperatures if necessary. The measure includes water tempH

erature targets (Table 1) for the
LFC at the Robinson Riffle (River Mile 61.6), near where the LFC meets:the HFC. The water
temperatures in Table 1 meet the terms of the 2004 National Marine Fisheries Service
Biological Opinion which specifies that mean daily wat@é;’?'iémperatures shall ot exceed 65°F
from June 1 to September 30. The measure states that prior to facility modifics \
unable to meet the Table 1 water temperature objectives by implementing the water
temperature control actions, DWR will not be in vi of th nse terms. Afterfacility
modification DWR will be required to meet the temperal ‘
include temperature targets or objecti

ple
does not state when the facilities
associated explanatory statements provides a
for facilities.development. Under the SA, there would be
Jength to monitor water temperature and develop final
mperatures in SA Table 2 would be modified, and

10-year timeline a
a testing period of
testing period following completion of Facilities
bjectives for the HFC will be measured at
houndary. The SA identifies two main challenges associated
ble 2 water temperature objectives: the dynamic water temperatures in
C and at the Th@rmalito'"Aﬁ*erbay outlet and the proportional blending of these; and
e from the implementation of a water temperature control action to a water
. The parties believe these challenges require the development

uirements after project modifications are completed and tested for

temperature-g
of final water
five years.

Studies have shown itis unlikely that adutt Chinook salmon can use the Feather River below the

Thermalito Afterbay Outlet except as 2 migration corridor. \Water temperature monitoring in
2002 and 2003 showed that the temperature of water released from Thermalito Afterbay was as
much as 11.3°F higher than that of incoming water. DWR concluded that increased incidence
of disease, developmental abnormalities, increased in-vivo egg mortality, and temporary
cessation of migration could occur due to elevated water temperatures in some areas of the

| lower Feather River. Operation of the Project currently does not fully-protect the cold-water
beneficial uses. Populations of Sacramento/San Joaquin Valley Chinook salmon are at the

| lowest levels ever recorded. The State Water Board staff believes it is necessary to require

12
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more specific timelines in the water quality certification for com

water temperature so as to demonstrate protection of the cold
Feather River.

pletion of measures to improve
water beneficial uses of the

DWR completed a Reconnaissance Study of Potential Future Facility Modifications in December
2006. The report compares the benefits and costs of all of the potential water temperature
improvements. In the EIS, Commission staff Support a phased approach to meet water
temperature objectives in the LFC and HFC. They state that the water temperature targets
would become the license requirements 10 years after license issuarice or upon completion of
the facilities modifications. Commission staff state that even i VR does not modify its

facilities, the lower water temperatures would become require
the Feather River. '

| Compliance with the water temperatures in the Tables 1-and2: SA
protection of coid freshwater, spawning, and migration beneficial uses of the

The State Water Board staff-understands the cemp]éxities of designing, permi
constructing so € proposed facilities modifications.

=—To achieve
certification includes conditions

The water quality certification requires D
Robinson Riffl e consistent with-tha -SA.

the temperature requirements.
that compliance is impossibie or

m measures to reduce water temperatures;

perate the project to protect the COLD
, asured in the Feather River at the downstream
sonably achievable. Within one year of license issuance,
L operations to reasonably protect COLD beneficial uses
rim plan must include a table of proposed interim

long-term facility modification and operations plan which shall

perature requirements to fully protect the COLD beneficial use
ance.

Conference Year - The purpose of the “conference year” provision which relaxes the watelr
temperature table requirements is to accommodate combmat;}ons otf w;ater 3:'2: Jgg;s; :Izdwi?hw
i iti iti ible to meet the water temp
ervolr storage conditions, when it is not possi _ . : _
tri?: available cgfdwater pool. ‘This allowance is included in the water quality certification.

Habitat Expansion Agreement

i iliti i d Electric Company’s (PG&E)
i f the Oroville Facilities and Pacific Gas an ( _ (PRGE]
gg:ssttrﬁciff: tg‘ other hydroelectric facilities on the upper Feather River tributaries blo
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passage and reduced available habitat for ESA listed anadromous salmonids Central Valley
spring-run Chinook salmon (Oncorhynchus tshawytscha) (“spring-run’) and Central Valley
steelhead (O. mykiss) (“steelhead”). The reduction in spring-run habitat resulted in spatial
overlap with fall-run Chinook salmon and has led to increased redd superimposition,
competition for limited habitat, and genetic introgression. Relicensing of hydroelectric projects
in the Feather River basin has focused attention on the desirability of expanding spawning,
rearing and adult holding habitat available for Central Valley spring-run and steelhead. The SA
includes a habitat enhancement program to address the loss of habitat-associated with both the
Project and with upstream hydroelectric facilities owned by PG&E. The SA includes a habitat
enhancement program with an approach for identifying, evaluating; ¢ electing and implementing
the most promising action(s) to expand such spawning, rear dult holding habitat in the
Sacramento River Basin as a contribution to the conservation svery of these species.
The specific goal of the Habitat Expansion Agreeme.ntm(_‘[-iiéE__A) is to expand habitat sufficiently to
accommodate an estimated net increase of 2,000 to 370080 spring-run Chin yk salmon for
spawning.

sees will complete: ‘

tion(s) using the Evaluation

2l habitat actions will oceur in the

removal, dam re-operation, flow
habitat improvements.

| Within two years of signing the Settlement Agreement, the Li
identification, evaluation and selection of habitat expansion;;
Criteria and Selection Criteria listed in nagreement.'
Sacramento River basin and include, L not limited
and water temperature improvements,“ ' (

Habitat expansion actions would be selected in National Marine Fisheries
Service, U.S. Fish and Wildlife Service, _ ! Forest Service, and California

Department of Fish and Game:“Prior to ap| ingthe Ting National Marine Fisheries

. Service will initiate a 60-dayconsultation pr ties to the HEA and the State
Water Board. e

Section 11.2.2 of the i lowances for withdrawal for all parties should the
' ’ ality-certification that is materially inconsistent with the
r that is inconsistent

A e e ik i Vo tma

process provi ‘ AHEA is still underway, however, making it impossibie for this
certification to specify the ioc ations for habitat expansion actions. In addition, while the State

Water Board staff-an stes that DWR is likely to rely on the activities identified pursuant to the
HEA to comply with tf spect of the water quality certification, it is preferable establish the

14
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Lake Oroville Warm Water Fishery Habitat Improvement Program

Angling for warm water game fish is an important component of the recreation that occurs at
Lake Oroville. Through the Lake Oroville Warm Water Fishery. Habitat Improvement Program,
DWR will improve the warm water fish habitat in Lake Oroville that Supports warm water game
fish such as black bass and channel catfish. This is an improvemen
exists under the current license for the Project. This habitat improveme
to increase and/or improve the structural complexity of the Lake Oroville fi
provides benefits to warm water fish that use these:
measure will protect the warm freshwater ands

Lake Oroville lacks suitable h bitat to sup

oulations of cold water sport
fish, such as rainbow trou

Hon, -0ho salmon, which require cold,
ake Oroville’s tributaries have this habitat,
er sport fishery at a level that is desirable to
fish is necessary to maintain these cold

“improvement Program, DWR will stock
improve the cold water sport fishery, which may increase

m at the reservoir. This is an improvement of a similar
license for the Project. The State Water Board staff has
deter : the cold freshwater beneficial uses of Lake Oroville.

recreafiohal opporturii

Water quality i:: oje ers is affected by many factors, including upstream tributaries an_d
Project operation hysical, chemical, and biological cons.ﬁtuents contn_buted to Lake Q-rovn!le
from upstream tributaries can settle from the water cotm;n mftt':e resczrr\\ilcc):irr a;?:.d ::’;ﬁfnliatﬂ
is indicati lity in the main body of the res \ line:
nea;‘_ thefdac;?elf lfgld;;:gﬁc? It:‘(’aalt:zract!;earlgiver The Comprehensive Water Quality Monitoring
w . > .
gl:g 'gr(:l is intended to expand the program for data collection to doc:.;ment \;v::?; f;‘a:il:fnoaogic
i ithin i dments, pathogen levels at r , o
changes occurring w:thln_ impoun : term effects of the Project on w .
P O P T, thermear;%;;?ebde l\(»:'frilligdevelop and implement a compre_henng\?R
qu:;mlity fronl'intyprr::;?;::; ;Lr];t;rr(;r?'lpfor surface waters within the Project area, through which
water qua

15
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will track potential changes in water quality associated with the Project, and collect data
necessary to develop a water quality trend assessment through the fife of the license. Water
quality monitoring will focus on the identification of those organic and inorganic constituent and
physical parameter jevels that may affect beneficial uses for surface waters.

The Comprehensive Water Quality Monitoring Progrém will include components to sample
-water chemistry, fish tissue bioaccumulation, recreation site pathogens and petroleum product
concentrations, water temperatures, bioassays, and aquatic macroinvertebrate monitoring.

¢ quality monitoring plan is
s the water quality standards.
sampled cyanobacteria have

| The State Water Board staff-agrees that the development of a Wi
important to ensure the water quality affected by the projec I
l Staff has-also-become-aware-that: DWR staff have observed 2
been observed-in Lake Oroville. CertainThe species -type
produce cyanotoxins that are harmful to humans, pe!
certification includes conditions that the water quality
monitoring, testing for cyanotoxins, an
The condition in the water quality certification improy
/ described in the SA.

\onitoring plan include
ing.the public from

Pathogen Public Health Protection

1 areas during 2002 and 2003. Samples
consistently high fecal coliform levels that
5) guidance and Basin Plan objectives. Results
from two sites in the North Forebay, and many sites in
1d USEPA criteria for enterococcus bacteria (Department

also showed that ne
the South Forebay, excee dp
of Water Respuices, Sept: 7

The m rei O\ 1% guiré DWR, In coordination with the appropriate public agencies, to
perf itori acteria levels at swim areas. DWR will also be required, upon input from

appropriate agencies, to notify the public if unsafe levels of bacteria are present in the water.
DWR, in‘coordination with Parks and Recreation, will also place notices educating the public on
Sa5H ntamination of the water. In addition, DWR, in consultation with
lencies and state and regional water boards, will determine if a
program designed to inform the public about potential sources of

the relevant pugiic.|
companion pub
bacteria in the wate

The Comprehensive Water Quality Monitoring Program and Monitoring of Bacterial Levels and
Public Education measures in the SA contained similar but conflicting requirements. The
monitoring elements have been combined in Condition §12. Condition $13 contains measures
necessary to protect public health from exposure to pathogens in swimming areas.

The North Thermalito Forebay Recreation Area was developed to mitigate for the loss of

rec_rc_aational opportunities from the construction and operation of the Project. The design of the
facility contributes to the high coliform levels. Condition $13 includes a requirement to assess

16
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the risk to swimmers at the North Forebay Recreation Area, and if necessary, to develop a plan
to reduce the risk to swimmers.

Public Education Regarding Risks of Fish Consumption

Operation of the Project may contribute to the methylation of mercury resulting in an increase in
the levels of mercury in fish tissue. The SA includes a measure that requires DWR, in
consultation with the Office of Environmental Health Hazard Assessment (OEHHA), State Water

Board, and Central Valley Regional Water Quality Cont » 10 post notices at all boat

DWR will develop, in conjunction withithe sh and Game and Parks and
Recreation, and in consultation with th 4 ;
the Oroville Wildlife Area for Commissio

icense Article identifies a
number of required Plan elements. The P

very five years.

at support a'range of sensitive plant and insect species.
neral swales were mapped within the project
1o rd_ ect the beneficial uses and prevent the take

9, 2007, the bald eagle was removed from the federal list of threatened and

g:species. Even though they are delisted, bald eagles are stilj protected by the
ird Tre d the Bald and Golden Eagle Protection Act. These Acts require

res & revent bald eagle "take" resulting from human activities. Baid
eagles are a wat t species that feed on fish and waterfow]. Bald eagles may be
sensitive to human distiirbance. U.S. Fish and Wildlife Service may require conservation
measures to protect Bald Eagles that include use restrictions in bald eagle territories. Measures
to protect this species may require modification of other measures in this certification. Th;s "
measure is included to aliow the State Water Board to adequately balance all of the beneficia
uses, minimize conflicts between uses, and prevent take.

Protection of Giant Garter Snake

i i federal and state Endangered
i is a threatened species under both the tate Er
g;:oaer:::tieg::l ﬁi:ssnﬁz giant garter snake is endemic to the wetlands of California’s Central Valley.

17
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Habitat for the giant garter snake primarily occurs in the Thermalito Forebay and Thermalito
Afterbay and the Oroville Wildlife Area. Water leve! fluctuations at the Thermalito Afterbay,
maintenance activities, and recreational development and use can adversely affect the habitat
of the highly aquatic giant garter snake. Accordingty, DWR will implement conservation
measures required by the U.S. Fish and Wildlife Service Final Biological Opinion to protect giant
| garter snakes within suitable habitat within the Project boundary. The State Water Board staff
has determined that this measure will assist in protecting habitat and the rare, threatened, or

endangered species beneficial use.

Protection of Valley Eiderberry Longhorn Beetle

[ the federal Endangered
.gpecies that bores

Valley elderberry longhorn beetle is a threatened species und
Species Act. The valley elderberry longhom beetle is a riparian depen
into the stems of elderberry bushes. inclusion of thi sasure is necessa
threatened, or endangered species beneficial use.

Protection of Red-Legged Frog

The California red-legged frog was fed i ed in 1996, and a final Recovery
Plan for the California red-legged frog S i e Oroville Facilities Project
boundary is not included within any of s identified in the Recovery Plan,
and no red-legged frogs were observed duri i
other relicensing field data collection acti
the red-legged frog within the:-ro
measures required by the L
| red-legged frog withi
measure will assis
beneficial use.

ervi | Opinion to-protect the
tate Water Board staffhas determined this
threatened, or endangered species

| ‘SU ffected by Thermalito Afterbay water level fluctuations,
whi icrease the distance from emergent wetland cover and aquatic habitat. ‘Existing brood
ponds‘ér:er-designed to maintain a more stable water surface elevation than the Thermalito
Afterbay ‘and provide waterfowl cover adjacent to aquatic habitats that serve to reduce waterfowl
< decrease within brood ponds {from evaporation, seepage, and
stance from aquatic habitat to brood cover increases within the pond.
N velop, in conjunction with the California Depariment of Fish and
Game and in consult -with the Ecological Committee and U.S. Fish and Wildiife Service, a
plan to construct one new waterfowl brood pond every five years over a 20-year period, and
| maintain adequate water surface elevations. The State Water Board staffhas determined this
measure will assist in protecting the wildlife habitat beneficial use. -

6.0 Findings
1. The State Water Board has reviewed and considered: (a} the Settiement Agreement for

Licensing of 'ghe Oroville Facilities; {b) DWR'’s final FERC License Application; (c) comments
on the final License Application by agencies and interested parties; (d) the U.S. Forest
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Service Final 4(e) Conditions; (e) the FERC Environmental Impact Statement prepared
pursuant to the National Environmentaj Policy Act; (f) DWR’s application for water quality
certification; (g) the Environmental Impact Report prepared by DWR; and (h) comments by
agencies and interested parties. Further, the State Water Board has considered the Basin
Plan, the existing water quality conditions, and project-related controllable factors.

2. As responsible agency under the California Environmental Quality Act (CEQA) the State
Water Board has reviewed and considered the Environmenta| Impact Report (EIR) for this
Project (State Clearinghouse Number 2001102011) prepared by BWR. A Notice of
Determination for the EIR was filed with the State Clearinghe
determined the Project will not have a significant effect on
mitigation reporting and monitoring plan. CEQA requires:fhat th
one or more of a set of three findings whenever an EIR identifies a s ant effect on the
environment. These findings are set forth in secti 21081 of the Publ :

alterations are within the responsibility and jurise
been, or can and should be, adopted by that oth
social, technological, or other considerations, includi
employment opportunities for highty:trair

measures or alternatives identified in'thé ax

concurrently ad
adoption of the ¢
and Reporting Plan.: Th,
include ftachment

Mot eporting Plan, and Findings are
n.The State Water Board will file a Notice of
/s from the issuance of this certification.

, te:Water Board issued notice pursuant to section 3858 of title
e California Code of Reguilations that it intended to issue water quality certification
day notice peried. On OctoberXX;-2008-January 21, 2010 the State Water
Board issted a draft wat ¢ uality certification for public review.

ACCORDINGLY, BASED ON ITS INDEPENDENT REVIEW OF THE RECORD, THE STATE

WATER BOARD CERTIFIES THAT THE OPERATION OF THE OROVILLE FACILITIES BY

THE DEPARTMENT OF WATER RESOURCES, UNDER A LICENCE ISSUEIZ: TBvY THE

CERICATION oo oo oo A5, S0 s o s i tr Ao
TION, will comply with sections . 302, .

ngCiR\z-ilt?g:plicable provisions of state law, provided the Department of Water Resources

complies with the following terms and conditions:

Specific Conditions

19
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Lower Feather River Habitat Improvement Plan

a)

b)

Within three years of license issuance, the Licensee shall develop 2 comprehensive Lower
Feather River Habitat improvement Plan. The Plan shall provide an. overall strategy for
managing the various environmental measures developed for implementation within the
areas integrated in the Plan, including the implementation schedules, monitoring, and
reporting. The Plan shall be developed in consultation with the U.S. Fish and Wildlite
Service, National Marine Fisheries Service, California Departmenﬁtéof Fish and Game,
California State Water Resources Control Board (State Water\B'_éa'rEi), and Central Valley
Regional Water Quality Control Board (consultees). Consultatio with the Ecological
Committee complies with the consultation requirement, as’ < the agencies listed are
part of the Ecological Committee. The Licensee shall submit the Plan to the Deputy Director
for Water Rights (Deputy Director) for approval. The Deputy Director may require
modifications as part of the approval. If, within & days, the Deputy Dir tor does not either
act on the request for approval of identify the r “for additional informatio actions, the

Plan shall be deemed approved.

's and components of the Lower
.rall effectiveness of each action
Each program or component

t meet the Plan goals.

The Licensee shall individually evaluate each ofth
Feather River Habitat improvement ‘
within the Lower Feather River Hab
may be updated or modified as appf

plans shéﬂ;

The following programs and
ent Plan:

ain Improvemenfi%F’rogram including the evaluation of

chery Improvement Program
7. Comprehensive Water Quality Monitoring Program
. Oroville Wildlife Area Management Plan :
nstream Flow and Temperature improvement for Anadromous Fish.

1. Coordin f implementation and monitoring activities agreed to in the individual
components included in the comprehensive Plan;

2 Coordination with any Project-specific biological opinions and Operations Criteria
and Plan findings or recommendations; '

3. Annual reporting of monitoring results and activities, if appropriate, for the individual
components to the consultees throughout the term of the license, '

4. The integration of the programs and plans listed in subdivision (c) above, including
an evaluation of synergistic effects and an evaluation and consideration of predation
management; and
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5. Development of a single, comprehensive monitoring and adaptive management
Summary report by the Licensee as set forth in (e) below. -

| e During the #ifth-sixth year following license issuance and at

ee shall develop a Gravel St plementation
el mana enit for the lower Feather River
veloped in consultation with the
ervice, the Californig Department
s). Consultation with the
ement, as long as the agencies
4 include with the Plan copies
rse of such consultation, and
‘hot ted. The Licensee shall submit
Deputy Director may require modifications
eputy Director does not either act on the
itional information or actions, the Plan shall
proval, and after obtaining all necessary
including any changes required by the

Within two years of license Issuance, the Lj
and Improvement Program Plan to address ar:
throughout the term of the license. The Plan s
U.S. Fish and Wildlife Service, Nati
of Fish and Game, and the State \

Director for approy
- If, within 80 days, §
or identify

ith the consultees listed in S2(a) above, shall coordinate the
with the measures conducted within the Lower Feather

spawning gra su
distributed over'up

i : i f the spawning riffles from River
n shall provide for: (1) a physical assessment o
d) In?lee I;Lla 2upto ‘?River Mile 67.2 of the Feather Rlyer; (2) a gravel b;?:%atv:ﬁ;} it:etehlze:;;l:;r
GhanﬂéiLFC and, if necessary, portions of the High-Elew-GChannelHFC

i 300 cubic
Boundary; (3) a strategy to augment existing gravel recruitment beyond the 8

i ivisi i Low-Flow Chanrell.LFC and High-Flow
yards referenced in subdivision (c) above in the

h site-
Channell injecti ther methods developed throug

ith gravel injections, placements, or o _ oLt
specific i':\li:ecs':g:;;tigns; 4 [JJlans to monitor and evaluate the effectiveness of g
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augmentation, particularly the
supplementation and enhance
ducted; and {6} coordinatio

activities con
Lower Feather River Habitat Improveme

ment activities; (3) an an

biological response of fish sp

n with other componen
nt Plan to enhance natural repro

7/2/2010

ecies to the gravel

mmary account of the

ts of the license and the
duction of

nual su

steelhead and Chinook salmon.

e Gravel Supplementation and improvemen

e) Th
ures, criteria and timelines:

t Program Plan shall also include the
following meas : L

1. Al work within the Ordinary High Water mark of th
- place during the months of June and July, or at othe S8
conditions to produce minimal impact to the target: pecies {ste
salmon) and other river atiributes (i.e. water quality). '

2. Gravel placement or riffie rehabilitation treated riffles shall, where feasible,
cover the extent of naturally observed spawning areas, be within an‘a‘%gxtending
between river banks, and extend at least 5l &tream and 50 feet downstream
of the riffle, and be a depth of at least 0

3. Licensee shall monitor and: ) gravel at individual sites every
five years, as needed, fort 3  five-year intervals after the
initial supplementation perio and maintain a minimum of

| 10 riffie complexes in the A approximately 80 percent of
the spawning gravelsia Hle complexes shall be in the median
' r steefhéad. All work will be done in
e. High flow events shall be
4. nsultees listed in S2(a) above, shall conduct

or additional gravel supplementation in the High-Flow

aather River (within the Project Boundary). The study shall be

¢. Director for modification and approval within eight years of
license issuance. -ﬁél_supplementation will benefit spawning and rearing, it will

. begin within 10 years of license issuance. Gravel supplementation, if provided, shall
nclude the staging of spawning gravei stockpiles, of up to 2,000 cubic yards, ofa

€ ion determined by study, below the Thermalito Afterbay Outlet.

_;ir'e an annua! summary report describing the activities completed
i and submit the report to the consultees listed in S2(a) above.
of the license, the Licensee shall compile these annual reports at least

ars in the Lower Feather River Habitat improvement Plan Report.

f) The Licensee rall pr
pursuant to the
Throughout the te
once every five ye

The Licensee, in consultation with the consultees listed in S2(a) above, shall reevaluate the
Gravel Supplementation and Improvement Program Plan every five years after initial
implementation. Every five years the Licensee shall submit for the Deputy Director's
information a Lower Feather River Habitat improvement Plan report that includes any Plan -
updates. If any changes aré recommended beyond the objectives, activities, or schedules
identified in this article or the Gravel Supplementation and Improvement Program Plan, the

a)
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Licensee shall submit final recommendations in a revise
approval. The Licensee shall include with the filing copi

approval or identify the need for additional information or actions
deemed approved.

| side channels at the
y:Ditch, by modifying

consultation with the U.S. Fish and Wildlife
State Water Board, and the California Depa

Consuitation with the Ecological Committee co
long as the agencies listed are part ¢
with the filing of the Moe and Hatch

€ consultation requirement, as
mittee. The Licensee shall include

5. of the comments, including

and an explanation as to why
schedule to complete the

rears of license issuance.

: or approval. The Deputy Director

al. If, within'60 days, the Deputy Director

or identify the need for additional information

inimizing the potential for warming, stranding, and
eloped in consuitation with the consultees listed

e with the filing of the Channel Construction Plan

mendations, made in the course of such

olanation as to why any such comment was not adopted. The

‘the Plan to the Deputy Director for approval. The Deputy Director

may require modifications as part of the approval. If, within 60 days, the Deputy Director

does not either act on the request for approval or identify the need for addmIOZild rr;ffct);Tat:on

or acti_ons, the Plan shall be deemed ?pproved.huﬁc_)n ?;’?;?,'fﬁ:znpﬁff?ﬁdding any

obtaining all necessary permits, the Licensee shall imp

changes required by the Commission.

iviti Licensee in consultation with the
i activities shall be developed by the ice
gtar:gheltgzgﬁ?sted in S3(a) above. Maintenance activities shall occur at least once every
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five years, or as often as necessary 1o maintain channel functions. High flow events shall be
defined in the Channel Construction Plan.

d) Licensee shall annually collect data appropriate for evaluating the effectiveness of the
Channel Improvement Program and the achievement of the Channel improvement Program
objectives. The Licensee shall prepare an annual summary report describing monitoring

and implementation activities completed pursuant to the Program and submit the report to
the consultees listed in $3(a) above for review on an annual basis: T hroughout the term of
the License, the Licensee shalt compile these annual reports every five years in the Lower
Feather River Habitat improvement Plan Report that is sub ittad to the Commission.

g) The Licensee, in consultation with the consultees listed it 3 )
the Channe! Construction Plan every five years after initial implement
are recommended beyond the objectives, activities;.or schedules identi

the Plan, the Licensee shall submit final recol afdations in a revised pl
Director for approval. The Licensee shall in e with the filing copies of th
including recommendations made in the course: ! t
as to why any comment was not adopted. The De
as part of the approval. If, within 60.days, the Dep
request for approval or identify th e

plan shall be deemed approved. P i 'approval, the Licensee shall
implement the Plan, including any ch ) il . Daputy Director. The Licensee
shall include any Deputy Director app

Lower Feather River Habitat:improveme

on. If any changes
q.in this article or

e Deputy

ments,

S4. Structural H

e the Licensee shall develop and file for Commission
tation and Improvement Program Plan to provide
Lower Feather River by creating additional cover,

a) Within two years G
approval a StructuratF abitat Sur
al'salmonid reanng h

1d 2l ity through the addition of structural nabitat, including large

¢ ebris, boulders, an er objects. The Plan shall be developed in consultation with
(] S. Fish and Wildiife Service; National Marine Fisheries Service, State Water Board,
and California Department of Fish-and Game (consultees). Consultation with the Ecological
Commiittee complies withthe consultation requirement, as long as the agencies listed are
part of tfie cological C i#tee. The Licensee shall include with the filing of the Plan
copies of > :gomments, § luding recommendations, made in the course of such
_consultation,"and an explanation as to why any such comment was not adopted. The
Licensee shall su .e Plan to the Deputy Director for approval. The Deputy Director
may require modifications as part of the approval. If, within 60 days, the Deputy Director
does not either act on the request for approval or identify the need for additional information
or actions, the Plan shall be deemed approved. Withiin two years following Deputy Director
approval of the Plan, and after obtaining all necessary permits, the Licensee shall impiement
the Plan, including any changes required by the Deputy Director.

b) The Plan shall contain the following elements:
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Proposed locations for structural placements, including large woody debris, bdulders,

or other material. Large woody debris for this Progr

ting large woody debris
ody debris recruitment.

Placement of a minimum of 2 piece
appropriate material per riffle in the
ChananelHFC from River Mile 54.2 to
of between 50 and 500 pieces in loc
Additional large woody debris, bould
rifile or pool habitat where appropriate.

igh flow events, or at least once
g - 10 collect data appropriate for
“fagram and its objectives. High flow events

itat Supplementation Improvement Program

.mfaintenancexsemtgrta, including the interval for replacement of
other structures. Replacement shall occur at a minimum of

1S, Throughout the term of the license, the Licensee shall compile
these annuai repo ery five years in the Lower Feather River Habitat Improvement Plan

Report that is submitted to the Commission.

d) The Licensee, in consultation with the consultees listed in (a) above, shall n:?ne;?g:dti g;% iy
) fi é ears after initial implementation. If any changes are reco ended beyand

o bioctves yctivities or schedules identified in this article or_the Plan, the K\:/al e o
r obje'CtNI’es‘ ammend;\tions in a revised plan to the Deputy _Dwectpr for app:gem:iations
Spbmlt fina r?lc'o clude with the filing copies of the comments, including recommment flons ,
Llcens_ee ol e of such consultation, and an expiangtion as to why the co e
ma:(dedl:pizz c‘?ﬁtr:Deputy Director may require modifications as part of the app . K,
not a :
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within 60 days, the Deputy Director does not either act on the request for approval or identify
the need for additional information or actions, the revised ptan shall be deemed approved.
Upon Commission approval, the Licensee shall implement the Plan, including any changes
required by the Commission. The Licensee shall include any Commission and Deputy
Director approved revisions to the Pian into any updates to the Lower Feather River Habitat
improvement Plan set forth in Condition S1.

S5. Fis_h Weir Program

a) Within one year of license issuance, the Licensee shall develop:and file for Deputy Director
approval a Phase 1 Weir Construction and Operations P} \sistent with the Project
biological opinion(s). The Plan shall be developed in con with the U.S. Fish and

Wildlife Service, National Marine Fisheries Service, ! i nd California
Department of Fish and Game (consultees). Co ati
complies with the consultation requirement, as
Ecological Committee. The Licensee shall i
of the comments, including recommendation
" an explanation as to why any such comment wi opted. The Licensee shall submit
the Plan to the Deputy Director for approval. The
as part of the approval. If, within 60 days, the Deputy’
request for approval or identify the foradditional infg
be deemed approved. Upon Commis
all necessary permits, the Licensee sha

2 part of the
- Plan copies

approval, and after obtaining
éluding any changes

stall and operate a monitoring weir in the
Outlet within three years of license issuance.

| ¢) The Phase 1 Plan shall be designed 10 ¢ enit run timing for spring-Tun and fall-run
and steethead, and inélude désign and safety analysis including boating
ering design, and a permitting process schedule. The Plan witl
ir, or an additional separate interim weir, to provide interim
atial and/or temporal segregation of Chinook salmon runs, and will include a timeline and
study plan to implement such segregation within five years of license issuance. After
issuance-of a final Biological Opinion by the National Marine Fisheries Service. and upon
yestof the Licensee, the Deputy Director may ap rove a different time frame for
tation of the weir. The time for implementation may not exceed the time required
i pinion issued by the National Marine Fisheries Service. The Plan
wer Feather River Habitat improvement Plan.

d) Licensee shall correlate data from the monitoring weir to carcass surveys or other existing
population counts. The Licensee, in consultation with the consultees listed in S5(a) above,
shall use the data collected in Phase 1 to develop recommendations to the Deputy Director

and the Commission regarding Phase 2 as set forth below.

e) Within eight years of license issuance, the Licensee shall develop and file for Commission

appr'oval a Phase 2 Anadromous Fish Segregation Weir Plan for the purpose of providing
spatial separation for the spawning of spring-run and fall-run Chinook salmon. The Plan .
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approval. If, within 80 days, the Deputy Director does not either act on the request for
approval or identify the need for additional information or actions the Plan shall be deemed
approved. Upon Commission and Deputy Director approval, and after obtaining ail
hecessary permits, the Licensee shall implement the Plan, includi
by the Commission and Deputy Director.

f) The Phase 2 Plan shall include a weir operations proto¢
compatibility, detaijled engineering design, and identification of the re d permitting
process. The Phase 2 Plan shali also evaluate thg

appropriate, to collect fall-run Chinook salmon €ggs for transport to the F -ather River Fish
Hatchery. : - :

erate a Phase 2 anadromous fish
e Thermalito Afterbay Outlet

g) The Phase 2 Plan shall include a schedule to ins
segregation weir in the low 1€
within twelve-12 years of license |

h) i 0] alyating the effectiveness of the

ish Wei i to carcass surveys or other
al summary reports for Phase 1
ese reports to the consultees
rs the annual reports shali be compiled in the

If any changes are recommended beyond
dules identified in this article or the Pian, the Licensee shall
" a revised plan to the Deputy Director for approval. The

Licensee shall include with the filing copies of the comments, including recommendations,
made in he course of such consultation, and an explanation as to why any such comment
tac see shall submit the revised plan to the Deputy Director for

or may require modifications as part of the approval. If, within
ector does not either act on the request for approval or identify the
mation or actions, the revised plan shall be deemed approved.

Upon Commission‘and Deputy Director approval, the Licensee shal implemer_wlf htheL f:f:;ee
including any changes required by the Commission and the Depyty Drrecttm;; Plai ey
shall include any Commission and Deputy Director approved rew?lfonrtshtci)n he Plan into 2
updates to the Lower Feather River Habitat Improvement Plan set fo

S6 Riparian and Floodplain Improvement Program

irector
issuance the Licensee shall develop and file for peﬁ:gta[?t;rior
eclI program to enhance riparian and other floodplain

2. Deputy
60 days, the é”p_uty

a) Within six months of licens
approval a Plan for a phase
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associated terrestrial and aquatic species. The Plan shall address the connection of
portions of the floodplain habitat with the Feather River within the Oroville Wildlife Area and
shall include a description of areas in which gravel extraction may take place, in anticipation
of improving fish and wildlife benefits. The Plan shall also include a definition of high flow
events. The Plan shall be developed in consultation with the U.S. Fish and Wildlife Service,
| National Marine Fisheries Service, State Water Resources-ControH Board, and California
Department of Fish.and Game (consultees). Consultation with the Ecological Committee
complies with the consultation requirement, as long as the ageneigs'z-listed are part of the
Ecological Committee. The Licensee shall include with the filing of the Plan copies of the
comments, including recommendations, made in the course of such consultation, and an
explanation as to why such comment was not adopted. | i
modifications as part of the approval. If, within 60 days,
act on the request for approval or identify the need,___fe‘r_h;addltional in
Plan shall be deemed approved. Upon Commis
obtaining all necessary permits, the Licensee
changes required by the Commission and

ation or actions, the
roval, and after

b) The Program set forth in the Plan shall be implemn e following four ph.:ases:

:,Eonsultation with the consultees
sbmit to the Deputy Director a

screening level analysis of propos ipar in'improvement projects, including

nd benefit fish and wildlife
atio hase 1 recommended
assessment of the gravel value and
potential ext on the scope, timing, and

magnitude o

Phase 2 — Withiri four years oHlicenss anice and in consultation with the consultees

in:86(a) above yallinitiate Phase 2 of the Program. Phase 2 shall

sith eonducting & :full scope an easibility evaluation and development of an

b f.the Phase 1 recommended alternative. Within six years of

_the Licensee shall submit the Phase 1 recommended alternative and

ule to the Deputy Director for approval. The Deputy Director may

part of the approval. if, within 60 days, the Deputy Director

he request for approval or identify the need for additional

ns, the Phase 1 recommended alternative and implementation

semed approved. Within eight years of license issuance, the

& plete the final design and commence construction and
implementation:of the approved alternative. Within 15 years of ticense issuance the

~ Licensee shall fully implement this approved alternative.

Phase 3 — Within 15 years of license issuance and in consultation with the consultees
listed in S6(a) above, the Licensee shall complete an evaluation of other potentially
feasible projects and the identification of a Phase 3 recommended alternative. This
phase shall include a reevaluation of how flood/pulse flows may contribute to floodplain
values and benefit fish and wildlife species and shall include an assessment of the
gravel value and potential extraction processes similar to the one completed in Phase 1.
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Phase 4 — Upon De

Licensee shall comple

d) The Licensee, in consultation with the consulte
Plan every five years after initial implementatio

not adopted. The Deputy Director
within 60 days, the Deputy Directo

ﬁ
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puty Director approval, and within 25 years of license issuance, the

From April 1 through:May:31*

‘the w

te construction of the Phase 3 recommended alternative

-this article or the Pla
pproval. The

ncluding recommendations,

as to why any comment was

NS as part of the approval. If,

n.the request for approval or identify -

n shail be deemed approved.

e shall implement the Plan,

;--“_5._ Danartmamt - ol

he continued operation of the Feather River
partment of Fish and Game for the

S such as steelhead, fall-run Chinook salmon, spring-run
almonids that may be stocked as part of the license.

ee shall not exceed the water temperatures in Table S7. _
ater temperature shall not fall below 51 degrees Fahrenheit.
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Table S7

The temperatures in Table S7 shall be measured hourly 2
o anih avaraae year-round at the Feather

aximum in Daily Temperatures.and shall be calculated
by adding the hourly i each day and dividing by 24. Water temperatures
in Table S7A sf y d atthe Feather River Fish Hatchery intake/aeration
tower. Tnelicensee sha seek.to Not excs s& Maximum Mear

The temperatures in abl
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_______ eptember 1 — September 30
- Novernber 30

June 1 = June 15
dune 16 — Au

e Licensee shall submit a status report describing
the river valve, and a list of temperature
‘meet the Table S7 water tem eratures.

any repair or

o Ee FEGH
8¢ include the steps
the repair.or refurbishment-of the rive

ERts in
and tim
I valve

: to the Deputy Director for aprv.
& necessary to evaluate, de

deet
=AY B mm—

or may require modifications as part of the approval. If, within 60
days, the Deputy Director does not either act on the request for approval or identify the need
for additional information or actions, the schedule shall be deemed approved.
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Feather River Eish Hatchery Management Program

¢) Within two years of license issuance, the Licensee shall develop a management plan (Plan)
for the Feather River Fish Hatchery. The Plan shall be developed in consultation with the
U.S. Fish and Wildlife Service, National Marine Fisheries Service; the California Department
of Fish and Game, State Water Board, and the Central Valley Regional Water Quality
Control Board (consultees) and in coordination with the Feather:River Technical Team. The
Plan shall include a schedule to begin implementation of the Fish Hatchery Management
Program (Program) within three years of license issuance. i i
the filing of the Plan copies of the comments, inclu ing
course of such consultation, and an explanation astow
adopted. The Licensee shall submit the Plan
Deputy Director may require modifications &
Deputy Director does not either act on the requess.
additional information or actions, the Plan shall be deemea
and Deputy Director approval, the Licensee shall im nt the Plan, including any changes

required by the Commission and . Director.

jderation of the
in the Joint Hatchery Review
eries in California (December

d) The development of this Program will
recommendations for the Eeather River Fi
Committee Final Report-on#: ‘
2001). T

1) Hatchery énﬁd Gene
ranaged by the ha

Adaptive ma getﬁ iprotocols for hatchery production including egg taking,
spawning, incubation, hatching, rearing, and stocking of fish.

( ’-‘impleméht appropriate form{s) of tagging or marking of the Feather

p-artificial propagation programs, along with recovery of these

4 A methdﬁqyfié study Feather River Fish Hatchery management effects on

saimonids, and the interaction between in-river and hatchery-produced salmonids.

5) A methodology to study the phenotypic or genotypic traits that may be lost due to
management actions or the adverse effects of the facilities if existing literature on
these subjects is insufficient.

6) Development of 2 disease management methodology to reduce the incidence of

fdisease outbreaks within the Feather River Fish Hatchery facilities-and a plan to
implement the methodology, as well as a requirement that the Licensee monitor and
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report to the consuitees on disease and water quality issues. This component of the
Plan shall include investigation of the mechanisms to contro) disease, including
water supply disinfection, temperature control devices (e.g., chillers, shade screens,
well water), chemical treatments, fish stress reduction methods (fish density
manipuiation, flow increases,aeration) and standards for acceptable loss.

7) A methodology to work with other Central Valley hatcheries to improve methods of
integrating operations, marking and tag recovery, and data'management,

8) A methodology to minimize straying of salmonids orodi

9) A methodology for the release of fish that evaluates full in.rj
spring-run production, and in-river fall-run ¢
hatchery fall-run production. or other suit
in consultation with the consultees, apic
and Game.

ionitoring, and other information, in
' Feather River Fish Hatchery.

f)  Within one year of Plan approval b
data appropriate for ev,
Program objectives. T

nsee shall annually collect
miand the achievement of the
iflal summary report describing

uant to the Program and submit the
r review on an annual basis. Throughout the
hese annual reports every five years in the
an:Report that is submitted to the Commission,

ees listed above, shall reevalyate the

've years after initial implementation. When possible, the Plan

ntly with the renewal of the Hatchery and Genetics

! See shall provide all Plan updates to the Deputy Director for
: ge re‘recommended beyond the objectives, activities, or

dules identified in this article or the Plan, the Licensee shall submit fina!

nendati vised plan to the Deputy Director for approval. The Licensee shall
of the comments, including recommendations, made in the

N, and an explanation as to why any such comment was not_ _

irector may require modifications as part of the approvgl, If,_ within

Director does not either act on the request for approvzl or rde\r’:g;y the

e i : i i deemed approved.
need for additional information or actions, the \:g;ntsr?g Lpilfgnzgzﬂszz Limplame o P an.
Commission and Deputy Director approval, S
Upon ' the Commission and Deputy Dire
including any changes required by

t
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i) The Licensee shall prepare an annual hatchery report beginning in the year foll‘oyvh_‘xg the
calendar year the license is issued. The annual report shall contain, but not be limited to,

the following information:

1. The number of each species and/or run of fish taken, along with the number of
adults, grilse, steelhead and half-pounders.

2 An estimate of the number of eggs for each species and/for run.

3 The number, size and species andfor run of all fish reargg};ijat;vthe hatchery.

4. The number, size, and release location and date of each species stocked and/or
transferred. ’

5. An annual summary of disease management activ
detected, the species infected and the number ofile

6. The egg take and stocking goal used that year...

7. A description of any significant operation a

result of the adaptive management pr

Hatchery Water Supply Disinfection System

of the Feather River Fish
or the Feather River Fish
be developed in consultation
Service, California
&y Regional Water Quality
evelop and submit a plan to
includ th the filing copies of comments,
including recommendations, made :-ii:ilj;he course of such consultation, and an explanation as fo
.ent was not adopted. The uty Director may require modifications as

In the event that anadromous salmonids are passed u :
Hatchery, the Licensee shall install a water-disinfection sysie
Hatchery water supply prior to such pa g
with the U.S. Fish and Wildlife Service, N
Department of Fish and Game, State Water B
Gontrol Board. Prior to instafling the syste 3
the Deputy Director for approval. The Licen

why any such com

part of the approval. thin 60 the Deputy Director does not either act on the request
for approval or identify th nat Hation or actions, the plan shall be deemed
approved. o '

ance, the Licensee, in coordination with the Califomia

shall conduct a comprehensive facility assessment of the

d shall conduct such an assessment at least once every

o ensee shall include all findings of the assessment in the Lower
Feather River Habitat | vement Plan Report filed with the Deputy Director as set forth in
Condition S1. S :

ars of license --i_ssu
f Fish and Ga
ish Hatchery,

Within tWo ye

S8. Flow/Temperature to Support Anadromous Fish

Minimum Flows and Temperature Requirements in the Low Flow Channel

| a) Upon license issuance, the Licensee shall release a minimum flow of 700 cfs into the Low
Fiow Channel (LFC). The minimum flow shall be 800 cfs from Septemb to March 31 of

each year to accommodate spawning of anadromous fish

Eichierios Senvice A.S Fishiand VW

i
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and.the Deputy Directsr pro

aa et =5 E

Llower flow between 700 cfs and 800 cfs

information.

{b) Prior to the Facilities Modification(s -described in
achieve the applicable Table S8-1 temperature upon
the Licensee shall sin ularly, ‘or in combination ()
shutters on Hyatt Intake, and {iii) increase flow
1500 cfs: provided ho
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LFC M Table S8
easured at Robinson Riffle
(all temperatures are in daily mean value (degrees F))

MONTH
Janua Tempstz'aturg j
February 56 ]
March G
April
May 1-15
May 16-31
June 1 - 15
June 16 - 30
July
August
September 1-8

er-9 — 30

Upon iicense Issuar e3 the Licensee shall, based upon the April through July unimpaired
runoff of the Feather River near Oroville of the preceding water-year (October 1 through
September 30), maintain a minimum flow in the High Flow Channel (HFC) in accordance
with the following schedule, provided that such releases will not cause Oroville Reservoir to
be drawn down below elevation 733 feet (approximately 1,500,000 acre-feet). |

9

Preceding April Minimum Flow in Minimum Flow in . | Minimum Flow in
through July HFC HFC HFQ
unimpaired runoff October - February | March April - September
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Percent of Normal
55% or greater i700cts |

Less than 55%

The preceding water-year's unimpaired runoff shall be reported in Licensee’s Bulletin 120,
s\Water Conditions in California-Fail Report.” The term “normal’ is defined as the April
through July 1911-1 960 mean unimpaired runoff near Oroville of 1,942,000 acre-feet.

e) lfthe April 1 runoff forecast in a given water-year indicates that Oroville Reservoir will be
drawn to elevation 733 feet (approximately 1,500,000 acre-fet inder normal operation of
the Project, then the minimum fiows in the HFC may be red on.a monthly average

basis, in the same proportion as the respective monthly deficienci mposed upon State
sse; however, in no

Water Project deliveries to the State Water Contractors for agricultur

case shali the minimum flow releases be reduce ore than 25 perc f, between
October 15 and November 30, the highest to our flow exceeds 250(

shall maintain a minimum flow within 500 cfsof that peak fl
by flood flows, an inadvertent equipment failure malfune

w, uniess such

e

ears
| "'r'ectopidfa”fb\iét
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1d 10 meet the ebjectives for the HEC as stated-
/ears that are considered severe dry years under the ¢
Index (OTMI). It shall also include Table S8-2A whic
the Licensee shall attempt to achieve in the HFC thro:
recommended alternative. The Table S8-2A tempe t _

reliminary modeling to-determine where lower temperatures can be feasibly achieved in
the HEC. _Plan will evaluate the OTMI definition and recommend changes based tipon

hydrolo
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conditions. This monitorin

into the Lower CeatherRiv

5) - The licensee shall submit a-draft Plan o the Ecoloc ical Committee, includind
specifically National Marine Fisheries Senvi ~Fish and’ Wildlife Service, California
Department of Fish-and Game, and the Deput Director at feast three months before
submitting the Plan to the Commission. ! ommended altern ative is subject to the
approval of the Executive. o emwate'r*ﬁes'oumes;Controli?Board.

6) The final Plan shall include the results of such consultation, response 1o

ts. and an explanation asto wWhy ~anvktem:men_ts-weere-not incorporated: . it shall
“for public notice and-approval. .-
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; - This interim plan must include 3
| Im temperature requirements, as well-asiinterim measures to red

water temperatures. 4k ‘BE
If, within 90 days, the De either act:
identify the need for additiona] information or actions“the
Within three years of license issuance, Licensee
| modification and operations plan to the Deputy-Dir
- tabie of proposed temperature requirements’
10 years after license issuance. When subm .
Licensee shall also submit the plan to parties o
plan on its web site. The Deputy Dj
If, within 90 120, days, the Deputy
identify the need for additi

=P o 'a al¥a

) (consuitees) and prepare
nat it will tak to manage the coldwater pool
ble $8-2A0r S8-28

_ _ 3-2B. whichever is

ture requirements at the lower project
water supply and other legal obligati After consultation,
irategic plan to th )i IBproval: o-the

[ FE)]

o,
&

h) The Licensee shallinform the U.S. Fish and Willite Servics, Nationsl Marinﬁhfri]s?gr;z; .
iforni t of Fish and Game withi
i tate Water Board, and California Departmen )
;Zn;,r:(i:t?éfsdetermination of a Conference Year and subsequent updates of that year-type

classification. _
i i Oroville Temperature Managem
i d as any year in which the _ e e
‘iﬁ‘c{l: om(‘éé)r_?&ti;z i:?ezruﬁl ?oe i?’?ess than 1.35 million acre-feet. OTMI is calculated by
ndex

a1
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flow at Oroville. The unimpaired Feather River flow at Oroville means the runoff that would
be in the Feather River at Oroville if there were no human development on the Feather
River. The amount of Feather River unimpaired flows used for calculating the OTMI will be
the median value (with an exceedance probability of 50 percent) of May 1 forecast published

in DWR Bulletin 120. As the actual amount of unimpaired flow after May 1 becomes
available, the OTMU will be recomputed in the beginning of June, July, and August 1o

account for the potential errors of the May 1 prediction. The OTMI will not be updated after

the August 1 update.

Inability to Meet Tem erature Re uirements Du

e to Uncontrollabl

p) If the Licensee s unable to meet the tem erature 1
8 b), or S8.0) due fo an eventor circumstances beyos
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habitaton the Feather River as caused by the Oroville Eagilities. in manner this is consistent
with the measures sought by NMFS and ap; roved by FERC.

8, the Licensee shall develop and file with the Deputy
Ditat of the warm water fishery in Lake

nd rearing. The Licensee shall consuit with
tine Fisheries Service, State Water Board,
consultees) in developing this Plan.
mplies with the consultation requirement, as
vart of the Ecological Committee. The Licensee shall include
opies of the comments, including recommendations, made in the

, and an explanation as to why any such comment was not
e Deputy Ditegtor may require modifications as part of the approval. If, within

puty Dirgetor does not either act on the request for approval or identify the
ol inforrma

Director for appro
Oroville, primarily
the U.S, Figh.

ation or actions, the Plan shall be deemed approved.

b) The Plan shall provide for; (1) construction, operation, an?l mtain:t_anance of projects to
‘ i ' ithi i ctuation zone;
Improvle warT ‘:'Iaterff It?‘rr;egahnail;lt:;\\:g??e:‘ﬁr:?:r?lzzlrezrceljpt that the final interval may be
i mentation o - Is, ¢ :
gd)':lr:tpe’c? as appropriate to coincide with license e?cplratlon; (3) the anm_JaIt I:o%sr,;:ulit;:rr:’ :;f :gd
avjerage of 15 habitat units; (4) specific habitat Lt:nltf. to be Zo:;;lug;::: ;Erchr st interval ane
b uent seven-year intervgl, t e Licensee bitat o
::r:)e:;sflcl,t;;zzhwsi;l ;?Ecoiogical Committee, mcludmglzgt?ggi:;% ﬂ; gosr;;li-::i;ierzle(szorkel
ynitori including angler creel surveys, s \ Sioation
mong;gnt:gop;\c:g{fgs,e I’?he suc?:ess of the habitat improvement program; and (6) modi
surveys,
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of habitat units based on monitoring resutts, need, of improvements in technology, within the
cost limitations stated above.

¢) The Licensee shall file annually with the Deputy Direcior a compliance report for information.
The annual compliance report shall describe all work performed on such habitat
improvements during the previous calendar year. The annual report at the end of each
seven-year interval shall describe all such work during that interval, including monitoring

results.

S11. Lake Orovilie Cold Water Fishery Im rovement Progr

a) Within one year following license issua
Deputy Director for approval a Plan to provide a
of recreational fishing. The Licensee shall co
National Marine Fisheries Service, State Water
and Game (consultees) in developing this P!
complies with the consultation requirement, as 10t
Ecological Committee. The Licensee shall include
comments, including recommendafio
explanation as to why any such com
require modifications as part of the ap

not either act on the request for approvs

actions, the Plan shall b e ‘

he Deputy Director may
the Deputy Director does
additional information or

: e 70,000 yearling salmon of equivalents
ercent; (2) id tion of a primary source of salmonids for
’ : idressing disease issues associated with the source of handling of
sa ds; (4) identificationot; ternative sources of salmonids for stocking in the lake;
(5) analysis of the feasibility of-providing a disinfection system for hatchery water resources,
and{6) a monitoring program.

see every tenl10 years. The Licensee
tees listed in S11(a) above, and then file the updated Plan with
ification and approval. The Licensee shall include with the filing
ing recommendations made in the course of such consultation, and an
w any such comment was not adopted.

| d) The Planshall
shall consuit v
the Deputy Director f
any comments,
explanation as to

e) The Licensee shall submit a monitoring report every two years for information with the
Deputy Director, and shall include with the filing copies of the comments, including
recommendations, made by the consultees, and an explanation as to why any such
comment was not adopted.

S12. Comprehensive Water Quality Monitoring Program
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b)

Within nine months of license issuance, and fo
the Program shall be submitted to the
may require modifications as part
does not either act on the request:
or actions, the Plan shall be deemed

RS 2

Deputy le'éf
e approval. If,

e Deputy f
ions.as

ianges to the Program. The
t oval. If, within 60 days, the
est for approval or identify the need for

be deemed approved.

nsee shall collect, analyze and compile the
ual reports shall be provided to the Deputy
ve, and any other entity upon request, by
_ etion of all data collected for year five, the
lle a summary report of the initial Program, which shall be provided to
)eputy Director, 1 ‘%consﬂff"ees listed in $12(a) above, and any other entity upon
lest. A 45-day notice-shall accompany the report, inviting all recipients to attend a water
quality.meeting, scheduled by the Licensee, to discuss the finding of the five-year data set.
After consultation, the Licensee shall submit recommendations for a final Comprehensive
i ogram to the Deputy Director, for approval prior to the
rogram with the Commission. The Licensee shall include with the
ments, including recommendations, made in the course of
consultation with the consultees, and an explanation as to why any such comment was not
adopted. The Deputy Director may require modifications as part of the approval. If, 'WIttlr:m
60 days, the Deputy Director does not either act on the request for approval or identify the
L . - i Program shall be deemed approved. Upon
heed for additional information or actions, the rtlﬁg t the Program. Water qualty data
Deputy Director approval, the Licensee shall |mpiﬁtn;i_]'le_year reports and distributed to the
shall be analyzed and compiled by the Licensee -

consultees listed in S12(a) above, and any other entity upon request.
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of Deputy Director approval of the final Comprehensive Water Quality
in implementation of the Water Chemistry

am, including the following:

d) Within six months
Monitoring Program, Licensee shall beg
Monitoring Plan component of the Progr.

| 1. In-situ Physical Parameters: The Licensee shall monitor befween 15 and

T ch year (seasonally) for in-situ physical parameters

20 locations four times ea
necessary for determining water quality. In-situ data coliected at each sampling

location shall include water temperature, dissolved oxygen {DO), pH. specific
conductivity, oxidationfreduction, and turbidity. Monitoring at Lake Oroville, the
Diversion Pool at Oroville Dam, and one site within the Thermalito Afterbay shall
include vertical profiles for temperature, DO, pH, ,Qsﬁda'ﬁcnfsreducﬂon, and specific
conductivity collected at the Diversion Pool and Thermalito Afterba at one meter
intervals from surface to substrate and at Lake Qroville as follows: at one meter
intervals from surface to 30 meters depth gt th :

meters depth, at five meter intervals fr

intervals from 110 meters to substra _

15 and 20 locations two times
for determining water quality.
all include nitrate plus nitrite,
and total phosphorus.

4.2.  Nutrients: The Licensee shall monitor::
each year (spring and fall), for nutrients ne
Nutrient data collected at €2
ammonia, organic nitrogen, ¢

b

| 23 Metals: The Licensee shall'me!
metals nece

Oroville, the Diversion Pool, Thermalito
LFC, Mile Long Pond, and the
 of the Project. Additional monitoring shall
Hr ach menth during the recreation season
Metals shallbe nalyzed and reported as total concentrations
tions for aluminum, arsenic, cadmium, chromium, copper, iron,

, anese, ni el, selenium, silver, zinc, and mercury, in addition, total

hardness shall be analyie_d for each sampling location.

Minerals and:Alkalinity: The Licensee shall monitor between 15 and 20 locations
(spring and fall), for minerais and alkalinity necessary for

ality. Minerals data collected at each sampling location shall
jum, potassium, magnesium, sulfate, chloride, boron, and

| 45  Plankton: The Licensee shall monitor two locations, two times each year, for
phytoplankton and zooplankton as part of the water quality assessment. The
monitoring sites are Lake Oroville and Thermalito Afterbay.

e) Within three years of Deputy Director approval of the final Program, Licensee shall begin
implementation of the Fish Tissue Bioaccumuiation Monitoring Plan component of the
Pro_gram. The Licensee shall collect resident fish species from seven locations within

project waters, one time every five years, beginning five years after license issuance, and
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. : 1, Licensee shall begin
iImplementation of the Recreation Site Water Quality Monit Plan component of the
Program, inciuding the following: B

inalyze water sampie
h summer season. N ore water
within a 30-day period at each foi: ion, and

15. Potential sampling locatiéhs shall

) launch areas along with high-use
dlgpersed beach and shorel; : ‘ rs affected by project operations.

" for pathogens at

oling program. In addition,

ter for pathogens from June 1

recreation‘area, South Forebay recreation
ument Hill recreation area, Lime Saddle

launch area, Stringtown boat faunch area, and
e North Forebay recreation area, individual

ch nthly between June 1 and September 30.

hall include: total coliform, fecal coliform, e-coli,

eptococcus, or other pathogens of concern for public health

g annual consultation.

the Licensee s
through Sept

. Petroleum Prodticts - The Licensee shall monitor six locations for petroleum
;products in project waters (Bidwell Marina, Lime Saddle Marina, Foreman Creek

Boatin Campgroiind, Spillway Boat Ramp/Day Use Area, Oroville Dam, and

i fater column samples shall be collected one time each month from

ptember. Field sampling methods shall include both surface and

at each location. Samples shall be analyzed for Total Petroleum

and benzene.

Hydrocarbons

Soil Erosion - The Licensee shall inspect trails between May 1 anccij M:t!é r1| t?a!and
following the summer recreation season to identify soil erosion and p

subsidence into reservoirs or flowing waterways.

g) Wit ! . ‘
i [ the Water Tempera _ . atio
?ﬂi?;?;?gg l::c())rt'lpliz-znce with the water temperature requirements in this ¢

e
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Licensee shall site four permanent continuous temperature monitoring devices, one each at
the following locations: (1) Feather River Hatchery aeration tower, (2) Robinson’s Riffle, (3)
Thermalito Afterbay Outlet, and (4) the Feather River adjacent to the most southern Project
2100 boundary. The permanent temperature gages shall be capable of providing real-time
data to the hatchery operators and to the public via an internet-based medium such as the
Department of Water Resources’ California Data Exchange Center. The four permanent
gages shall remain operational throughout the life of the license.

h) The Water Temperature Monitoring Plan shall be designed and implemented to provide data
necessary for additional modeling or study associated with facility modification(s). The
Licensee shall install and collect temperature data from tem jorary. continuous recording

devices at appropriate locations to provide data necessary for additional modeling of study
associated with facility modification(s). e

i) The Water Temperature Monitoring Plan shall
modifications to the Comprehensive Water
consistency with measures that may be implet

l temperature ‘management in the
Continuous temperature monitoring.will i stations and reservoir stations,
including vertical profile data collettion:ade te changes in cold water pool and
stratification in other deep water bot iin.] ndary.

Monitoring Program are
hg decisions on
"High Flow Channel.

icensee shall implement the
gram. The Licensee shall
LFC, four times in
inning five years after license issuance, to
Aquatic organisms to be used in bioassays

D

imaphales promelas).

k) the Program, Licensee shall imptement the

Aqu onitoring Plan component of the Program. The Licensee shall
co ate samples from a minimum of seven streanm locations during
the: y three years, beginning three years after license

issuance. Field sampling,. and statistical analysis shall be

consiétgnt{_with the Califomia Stream Bioassessment Procedures (California Department of

Water Ambient Monitoring Program (of successor program).

Il be located in the Low-Flow-ChannelLFC and one site in the
High Flow Chanr ‘southern-most project boundary. Foliowing construction of any
side channel habi ated as part of the Lower Feather River Habitat improvement
Program, sampling tes representative of each channel shall be added to the monitoring

~ program.

e) or Surf
f:four sites

| ) Within six months of license issuance, the Licensee shall submit a plan to the Deputy
Director for modification and approval to protect the public from harmful cyanobacteria.
The pian shall inciude sampling locations, sampling methodology, and laboratory
* procedures to monitor for the presence of harmful cyanobacteria and cyantoxins within
Project waters. The plan shall include procedures for protecting the public from harmful
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levels of cyanotoxing. The plan shali be consistent with the Statewide Guidance for
Blue-Green Algae.

ct studies and, if

egionalbasis ‘ongoing or
0irs or other aspects of power

ctor may require Licensee to
studies, to identify: (1) DWR’s

operations increase mercury methylation rat
prepare and submit for approval a study plan, in
contribution to the methyl mercury
methylated mercury in the waters -
human health; and (3) an evaluatio
Director may require modifications t

the [icensee :

a-and there are appropriate and feasible measures
ercury, Licensee shali develop an
Tcury and submit it to the Deputy Director for
modifications as part of the approval. If, within
act on the request for approval or identify the
I actions, the plan shall be deemed approved. Upon

e Licensee shall implement the mercury management

913. _Pathogen Public Health Protection

) The Licensee shall promptly provide results from pathogen testing at n(e:cri?f?:trir?i'; g:g:nmem
) ollected per Condition S12) to the Butte County Health Depa'rtmel% at:r o Departmen
gcf Health Services, State Water Board and Central \{cili?ymz?ggzn:ecessaw uality Control

vi hem on additional measures tha r _ Inform and
Bg ardtarlc;ll: ?)r:lf;lli-cwallg‘ottebacteria levels in Project waters. Such information sha
educate

. na.
with the Recreation Advisory Committee at the next meeting
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b) Upoh direction from an appropriate agency, Licensee shall place notices notifying‘the pu’blic
if unsafe levels of bacteria are present in the water. The Licensee shall also prov;dt_a no_tlces
educating the public on sanitary measures designed to prevent or minimize contamination of

water.

¢) The Licensee, in consultation with the Butte County Health Department, California
Department of Health Services, State Water Board and Central Valley Regional Water
Quality Control Board shall determine if a public education program is needed to inform
visitors to the project about water quality and the risks associated with recreating in
contaminated waters. if needed, the Licensee shall devei‘qp.’é.the.public education program in
consultation with the above agencies. PECA I '

five years. Thel
rt for information.

d) The Licensee shall reevaluate these measures eve
annually with the Deputy Director a compliance T

| ) Within six months of license issuance, the L&
health at the North Forebay recreation area tos
shall include a schedule to evaluate the current
The Deputy Director may require i
ihe Deputy Director does not eith

- additional information or actions, 1
determines based on this evaluation ¢ ‘
the Licensee shall have one year to submi tiogens to levels necessary
to protect public health ’ e 5

n consultation with the Office of Environmental Health
alle’ \al Water Quality Control Board, and Butte
advise the public regarding the risks associated with the
fish. The plan shall include the collection and analysis of fish
sting of consumption advisory notices at key locations. The

plan shall be submittedto the Deputy Director for approval. The Deputy Director may

reguire modifications as part of the-approval. If, within 90 days, the Deputy Director does
not either act on the request for approval or identify the need for additional information or
actions‘the plan shall b emed approved. if the Deputy Director determines levels of
metals or other constituents are at levels in fish tissue that may be hazardous to humans,
based on resuits. from.the Fish Tissue Bioaccumulation Monitoring, the Licensee shall
provide funding to ‘Office of Environmental Health Hazard Assessment for the
development of additional fish tissue advisories and/or publishing of written materials
notifying the public about health issues associated with consuming fish taken from within

Project waters.

a) The Licensee shall
Hazard Assessment,

ealth

b) The Licensee shall file annually with the Deputy Director a compliance report for information.

$15. Oroville Wildlife Area Management Plan
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Depu_ty Di(ector does not either act on the request for approval oridentify the need for
additional information or actions, the Plan shall be deemed approve
and Deputy Director approval, and after obtaining all ’hecessary permit

impiement the Plan, including any changes reguired by the Commission

Director.

b) The Pian shall contain the following elements:

Resource actions includegi
Strategies to minimize cyfia
Wiidlife management goals
Recreation& ment goal

1.
2.
3.
4.
S.

Consistent with the recreation
ent Plan, the Recreation Advisory

t practices ‘including fue) load management for the
earby properties and human life

d re}: g requirements
j1. A provision for-periodic updates to the Plan as needed

Agency management and funding responsibilities

tion with the California Department of Fish and Game and the
) above, shali reevaluate the Plan every five years after initial
sistent with the recreation Mmeasures outlined in the Recreation
he Recreation Advisory Committee shall have an opportunity to provide
input. The Licensee shall provide all Plan updates to the Deputy Director for mformgtron.' if
any changes are recommended beyond the objectives, activities, or schedules identified in
the Plan, the Licensee shall submit final recommendations in a revised plan to the Deputy
i j i i ith the filing copies of the comments,
fi roval. The Licensee shail include with the filing :
Director for app : j h sultation, and an explanation as
i i dations, made in the course of suc con ' I r f
O oo ’ t adopted. The Deputy Director may require modifications
oy anyhsuch comn;\ell‘;t ‘\'lvv?tts'ni:o%adags the Deputy Director does not either act on the
art of the approval. If, y e ; i revised
f:qﬂest for approval or identify the need for additional information or actions, the
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plan shall be deemed approved. Upon Commission and Deputy Director-approva_l, the
Licensee shall implement the Plan, including any changes required by the Commission and

Deputy Director.

S16. Protection of Vernal Pools

a) The Licensee shall implement conservation measures required by the U.S. Fish and Wildiife
Service Final Biological Opinion to protect the vernal pool invertebrate habitat within the
Project boundaries.

b) The Licensee shall evaluate the effectiveness of these conservation measures in
accordance with the Biological Opinion. The Licensee, in:coordination with U.S. Fish and
Wildlife Service, shall evaluate and report to the Deputy Director information on the

effectiveness of the conservation measures by June 2 sures shall be
reevaluated in the spring every other year the i i
Opinion. If the conservation measures implem
protecting the vernal pool habitat, the Licensee st
Wildiife Service to develop and implement additi
to protect the verna! pool habitat.
Biological Opinion shall be filed wi
implementation. The Deputy Dire
within 60 days, the Deputy Director

the need for additional information or : :

s outside the scope of the
for approval prior to

s as part of the approval. If,
quest for approvai or identify
eemed approved.

S17.

a) The Licensee shail| asures required by the U.S. Fish and Wildlife
Service Final Federe ' ‘bald eagle management Plan(s). The
Licensee shall file an d.eagle nestierd an(s) with the Deputy Director for approval.

[ s'as part of the approval. If, within 60 days,
either act on the request for approval or identify the need for
actioris, the Plan shall be deemed approved. Upon Deputy Director

val, the Licensee shall implement the Plan(s), including any changes required by the

Deputy Director. The Licensee shall-evaluate the conservation measures in the Plan(s)

according to the provisions of the Biological Opinion, and implement modifications deemed

ary. osed modifications outside the scope of the Biological Opinion

Director for consultation and approval prior to implementation.

The Licensee shalide elop additional management Plan(s) or amend the current Plan(s) if
new bald eagle ne ‘territories are identified within the Project boundary. The Plan(s) shall
pe developed or amended in consultation with the U.S. Fish and Wildlife Service. The
Pian(s) shall be filed with the Deputy Director for approval. The Licensee shall include with
the filing copies of the comments, inciuding recommendations, made in the course of
consultation, and an explanation as to why any such comment was not adopted. The
Deputy Director may require modifications as part of the approval. i, within 60 days, the
Deputy Director does not either act on the request for approval or identify the need for
additional information or actions, the Plan shall be deemed approved. Upon Deputy Director

b)
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modification or approval, the Licensee shall implement the Plan(s), including any changes
required by the Deputy Director. _

S18. _Protection of Giant Garter Snake

a) The Licensee shall implement conservation me

asures required by the U.S. Fish and Wildlife
Service Final Biological Opinion to protect the

giant garter snake within the Project.
Boundary.

modifications outside the scope of the Biolog
Director for approval prior to implementation. Th
as part of the approval. If, within &
request for approval or identify th
be deemed approved.

S19.

asures requrréd by the U.S. Fish and Wildlife
valley elderberry longhom beetle within the

Ofthese conservation measures in
Licensee, in coordination with the U.S. Fish
d report to the Deputy Director for
2ness, of the conservation measures. If the conservation
1ed to be unsuccessful in protecting the valiey elderberry
li.coordinate with U.S. Fish and Wildlife Service to develop
7 ative conservation measures to protect the valley
- Proposed modifications outside the scope of the Biological
e Deputy Director for approval prior to implementation. The
ire modifications as part of the approval. If, within 60 days, the
not either act on the request for approval or identify the need for
or actions, the filing shall be deemed approved.

longhomn bee
Opinion shaf

S20. Protection of Red-Legged Frog

. . F

i ervation measures in
i halil evaluate the effectiveness <_>f these cons ition : -
i :zfoi;::l(;ncsee\?vi?h the Biological Opinion. The Licensee, in coordination with the U.S. Fis
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and Wildlife Service, shall annually evaluate and report to the Deputy Director for
information on the effectiveness of the conservation measures. )f the conservation
measures implemented are deemed to be unsuccessful in protecting the red-legged frog.
the Licensee shall coordinate with U.S. Fish and Wildiife Service to develop and implement
additional or alternative conservation measures to protect the red-legged frog. Proposed
modifications outside the scope of the Biological Opinion shall be filed with the Deputy
Director for modification and approval prior to implementation. The Deputy Director may
require modifications as part of the approval. If, within 60 days, the Deputy Director does

not either act on the request for approval or identify the need for additional information or
actions, the filing shall be deemed approved. R

§21. Construction and Recharge of Brood Ponds

a) Within one year of license issuance, the Licensee”
approval a Plan to construct four waterfowl b
Plan shall be developed in conjunction with
and the Licensee shall consult with the Ecolo >
Fish and Wildlife Service, in developing the Plan:
of the Plan copies of the comments.including recom
such consultation, and an explana
Deputy Director may require modifi
Deputy Director does not either act on in
additional information or actions, the Pl
approval by the Depu :
changes required byt

s Aincluding spegcifically the U.S.
fsee shall include with the filing
ations, made in the courseé of
comment was not adopted. The
oval. If, within 60 days, the

val or identify the need for

d approved. Upon maodification or
nt the Plan, including any

1.

ficense. T onds shail be constructed by creating a small
inlet in the Thermalito Afterbay.

five years over the 20-year period beginning

dequate'water surface elevations within existing and future
ated within the Thermalito Afterbay by sufficiently filling the

r than April 15 of each year. Once the brood ponds are filled,

re that the water surface level of the ponds shall not fluctuate

roughout the primary waterfow! brooding season of from April

15* through Ju

3. Monitoring of the ponds on a weekly basis to ensure that adequate water surface
| elevations are maintained during the period offrom April 15th through July 31st.

4. A requirement that the Licensee shall report to the California Department of Fish and
Game's Oroville Wildlife Area Manager within 48 hours of discovering a fluctuation of
more than one foot to report what the Licensee has done to remedy the situation or

what the Licensee needs t0 further do to remedy the situation.
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5. Weekly inspection of the ponds from Aprit 15 through July 31 of each year and
maintenance as needed to ensure their structural integrity. :
C) The Licensee shall file an annual report with the Deputy Director for information on water

elevation monitoring. In addition, the Licensee shail provide a copy of such annual report to
California Department of Fish and Game and U.S. Fish and Wiidlife Service.

S22. _Timeline Extension Requests

Where the water quality certification conditions specify a schéaiifié";fbhcompliance, Licensee
may request from the Deputy Director an extension of the timeline spet ied, which may be

granted upon a showing of good cause and due diligence.

General

G1. The Deputy Director reserves the authority to mo
certification to incorporate load allacations devel
developed by the State Water B

conditions of this water quality
" a Total Maximum Daily Load
ional Water Quality Control

G2. This certification is contin
‘Quality Control Plan
modified by the s

1e requirements of the Water
iver Basins, except as may be

18 in this certification, the Projects shail be

Il water:quality standards and implementation plans
ntiothe Porter-Cologne Water Quality Control Act or

ater Act. The'Licensee shall take al reasonable measures to

of waters of the Feather River.

 Project pursuant to this certification is conditioned upon

review and processing of the application for water quality
State’s water quality certification program, including but
: y annual fees or similar charges that may be imposed by
ns for the State’s reasonable costs of a program to monitor and
h conditions of water quality certification.

G5. This certification dées not authorize any act which resuits in the taking of a threatened or
endangered species or any act, which is now prohibited, or becomes prohibited in the
future, under either the California Endangered Species Act (Fish & Game Code
§§ 2050-2097) or the federal Endangered Species Act (16 U.S.C. §§ 1531 - 1544). ;f a
‘take” will result from any act authorized under thr_s certification or water rights held by
the Licensee, the Licensee shalf obtain authorization for the take prior tg any .
construction or operation of the Project. The Licensge shall be respongble for me_etmg
all requirements of the applicable Endangered Species Act for the Projects authorized
under this certification.
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G6. In the event of any violation or threatened violation of the conditions of this certification, the
violation or threatened violation shall be subject to any remedies, penalties, process of
sanctions as provided for under applicable state or federal law. For the purposes of

section 401(d) of the Clean Water Act, the applicability of any state law authorizing
remedies, penalties, process of sanctions for the violation or threatened violation
constitutes a limitation necessary to assure compliance with the water quality standards
and other pertinent requirements incorporated into this certification. Inresponsetoa -
suspected violation of any condition of this certification, the State Water Board may require
the holder of any federal permit ot license subject to this certification to furnish, under
penalty of perjury, any technical or monitoring reports the State Water Board deems
appropriate, provided that the burden, including costs. of the reports shall bear a
reasonable relationship to the need for the reports and the benefits to:be obtained from the
reports. inresponse to any violation of the conditions of this certificati the State Water
Board may add to or modify the conditions of thi certification as appropriate to ensure
compliance. :

ncluding project operation, that
_conclusions, or conditions of this
itten approval. If such a change
ory Commission, the change

G7. Licensee must submit any change to
would have a significant or materi
certification, to the Deputy Directo!
would also require submission to
must first be submitted to the Depu

: or judicial review, including
e section 13330 and California Code of
rticle 6 (commencing with § 3867).

“division

odify this certification if monitoring results

uld violate water quality objectives or

indicate that conti

G10. The: y add to or modify the conditions of this certification, as
“zappropriate, to imp nt any new or revised water quality standards and implementation
plans adopted or app# ved pursuant to the Porter-Cologne Water Quality Control Act or
section.303 of the Clean‘Water Act.

G11.1 ay add to or modify the conditions of this certification as

the operations of this Project and other hydrologically connected

water developr jects, where coordination of operations is reasonably necessary to
achieve water quality standards or protect beneficial uses of water.

G12:The State Water Bo

ard shall only:ex
Sk -
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APPENDIX C

DRAFT 77212010

G13. Notwithstanding any more specific conditions in this certification, Licensee shall comply
with mitigation measures of the mitigation monitoring and reporting plan in Attachment A.

DRAFT

oregoing is a full, true, and

adopted at a meeting of the State

AYE:
NAY:

ABSENT:
ABSTAIN:

DRAFT
Jeanine Townsend
Clerk to the Board

Attachment

RKanz:ds 06/30 and 7/1/2010 ' _
C:\DOCUME~1\gannc\LOCALS~l\Temp\MetaSave\Redline of Draft 401 Certification 9-26 kmk_doc
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