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BY THE BOARD:

OnNovember16, 2000,theSantaAnaRegionalWaterQualityControlBoard

(RegionalWaterBoard)issuedaceaseanddesistorderin OrderNo. 00-87(CDO)to theIrvine

Company,theCaliforniaDepartmentofTransportation(Caltrans),andtheCaliforniaDepartment

S
ofParksandRecreation.TheCDO containsfindings that thedischargersareviolating or

threateningto violate adischargeprohibitioncontainedin theWaterQualityControlPlanfor

OceanWatersofCalifornia(OceanPlan)againstdischargesto areasdesignatedasbeingof

specialbiological significance.Th~ CDOalsoincludestime schedulesfor compliancewith the

prohibition.

OnDecember15, 2000,theStateWaterResourcesControlBoard(StateWater

BoardorBoard)receiveda petitionfor reviewofthe CDOfrom Caltrans.’ TheRegionalWater

Boardandseveralinterestedpersonssubmittedresponsesto thepetition.2

OrangeCoastKeeper,SantaMonicaBayKeeper,SanDiegoBayKeeper,andCaliforniaCoastKeeperalso filed a

petition,butthenwithdrewthepetition.
2 Threeresponseswerereceivedafter the deadlinefor responses,andarenotbeing considered.Theseresponsesare
from SanDiegoBayKeeper,SantaBarbaraChannelKeeper,andCaliforniaCoastKeeper.



I. BACKGROUND

TheRegionalWaterBoardCDO includesfindingsthatthenameddischargersare

violating orthreateningto violateadischargeprohibitioncontainedin thestatewideOceanPlan.

Thedetailsoftheprohibition arediscussedbelow,but in generaltheOceanPlanprohibits

dischargesofwasteto areasofspecialbiologicalsignificance(ASBS). RegardingCaltrans,the

CDOfinds that CaltransmaintainsthePacificCoastHighway(PCH), whichparallelstheIrvine

CoastASBS,andis responsiblefor drainagefacilities thattransportstormwaterandnon-storm

waterflows from thehighwayto variouspipesthatdischargeto bluffs abovetheASBS, to a

creekimmediatelyabovetheASBS, andto thebeachabuttingtheASBS. Thesedischargeswere

foundto be “to theIrvine CoastASBS,” andto constituteathreatenedviolation oftheOcean

Plandischargeprohibition. WaterCodesection13301 authorizestheissuanceof aCDO wherea

dischargeofwasteviolatesor threatensto violateadischargeprohibitionprescriledby a

RegionalWaterBoardortheStateWaterBoard.

In 1972,the StateBoardissuedtheOceanPlan. TheOceanPlanwasamended

andreissuedin 1978, 1983, 1988, 1990,and1997. ThisBoardmostrecentlyadoptedarevised

OceanPlanin 2000,but it hasnotyetbeenapprovedby theOffice ofAdministrativeLaw or the

U.S.EnvironmentalProtectionAgency,andthe 1997versionis thereforestill in effect at this

time.

Thefirst versionoftheOceanPlanincludedthefollowing statementin the

DischargeProhibitionschapter:“Wasteshallbedischargedasufficientdistancefrom areas

designatedasbeingofspecialbiological significanceto assuremaintenanceofnaturalwater

qualityconditionsin theseareas.” (July 6, 1972OceanPlan,page6.) But no ASBS hadbeen

designatedin 1972.
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TheStateWaterBoardfirst designatedASBS in 1974. (StateWaterBoard

ResolutionNo. 74-28,adoptedMarch21, 1974.) TheStateWaterBoardcreatedthelist with the

intent thatit:

.will beusedto identif~’ for planningpurposes,thoseareaswherethe
regionalwaterqualitycontrolboardswill prohibitwastedischargesfrom all
sourcescontrolledwithin theauthorityoftheTemperatureControlPlan[now
calledtheThermalPlan], recognizingthat theOceanPlanisnot applicableto
vesselwastes,thecontrolof dredging,or thedisposalofdredgingspoil.”
ResolutionNo. 74-28,Finding 6.~

In a separateresolutiondatedApril 28, 1974,theStateBoardaddedtheIrvine CoastMarineLife

Refugeto theASBS list. At thesametimethatResolutionNo. 74-28 wasadopted,theState

WaterBoardalso adoptedResolutionNo. 74-27,authorizingtheExecutiveDirectorto issue

proceduresfor designationofASBS. Thedocumentissuedby theExecutiveDirector,entitled

“RevisedProceduresfor theDesignationofAreasofSpecialBiological Significance,”indicates

thatdischargesof“discrete,point sourcesewageor industrialprocesswastesin amannerthat

would alterwaterqualityconditionsfrom thoseoccurnngnaturally”areto beprohibited,while

dischargesof “wastefromnonpointsources,includingbutnot limited to stormwaterrunoff, silt

andurbanrunoff,will becontrolledto theextentpracticable.”4

The1978versionoftheOceanPlandid not changethe languagein theDischarge.

Prohibitionsasit relatedto ASBS. It did, however,addlanguageclarif~’ing theapplicabilityof

variousprovisionsoftheOceanPlan. (See1978OceanPlan,footnote1.) The 1978OceanPlan

statedthatit wasapplicablein its entiretyto point sourcedischargesto theocean.It further

~ Theexclusionof vesselwastes,dredging,anddisposalof dredgingspoilwasconsistentwith theOceanPlan. (See
1972 OceanPlan,footnote1.)

~ Thereis someconfusionin therecordas totheversionof theproceduresthat wasissuedby theExecutive
Director. It appearsthat theabove-quotedlanguageis fromthe correctversion.
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statedthat nonpointsourcesofwastedischargesweresubjectonly to specifiedchapters,which

includedChapterY, DischargeProhibitions.

In 1983,theprohibitionlanguagewasrevisedto createaclearerprohibition. The

earlierversionsreferredonlyto thedistanceof dischargesfrom ASBS. The 1983versionadded

a first sentencethatcreatesanunambiguousprohibition:

“Wasteshallnotbedischargedto areasdesignatedasbeingof special
biological significance.Dischargesshallbe locatedasufficient distancefrom
suchdesignatedareasto assuremaintenanceofnaturalwaterqualityconditionsin
theseareas.” (ChapterV, DischargeProhibitions,atpage9.)

The 1983versionretainedthelanguagespecif~iingtheapplicationofprohibitions

to bothpoint sourcedischargesandnonpointsourcedischarges,exceptthatthis languagewas

movedfrom afootnoteto theIntroductionsection. (1983OceanPlan,page1.) Theseprovisions

werenot changedin the 1988OceanPlan,the1990OceanPlan,orthe1997OceanPlan. The

1997OceanPlanis theversionin effectwhentheCDO wasadopted.

OnNovember16, 2000,thisBoardamendedtheOceanPlan,but those

amendmentshavenotyet beenapprovedby theOfficeofAdministrativeLaw or theU.S.

EnvironmentalProtectionAgency,andthereforearenotyet in effect. TheeffectiveOceanPlan

is the1997version. The2000versionwould amendtheDischargeProhibitionregardingASBS

to allow limited-termactivitiesin ASBS, generallylimited to maintenance,repair,andrestoration

ofexistingfacilities.
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II. CONTENTIONS AND FINDINGS5

Contention: Caltranscontendsthatthereis no evidencethatit dischargeswaste

or threatensto dischargewaste.

Finding: The CDO includesafindingthat dischargesfrom thePCH,for which

Caltransis responsible,to theIrvine CoastASBS “maycontainwaste,andassuchthreatento

violateorviolatethe [ASBS] dischargeprohibition in the OceanPlan.” (CDO, finding6.)

Caltransclaimsthatthereis no evidencein therecordthat showsthatstormwaterdischarges

from thehighwaycontainwaste.

We find this claimto bewithoutmerit. ThisBoardhasadoptedseveralOrders

discussingtheeffectsofstormwaterdischargeson receivingwaters. (See,e.g.,WaterQuality

Order2000-11.)Oneoftheseordersspecificallyaddressesdischargesfrom Caltransfacilities,

includingstatehighways,anddeterminedthat apermitwasrequiredfor suchdischarges.(Water

Quality Order95-2.) Moreover,this Boardhasissuedastatewidepermitregulatingdischargesof

pollutantsfromhighwaysandotherCaltransfacilities. (OrderNo. 99-06-DWQ.) Clearlythere

arewastedischargesfrom thePCH,andthereis no requirementfor theRegionalWaterBoardto

providespecificevidenceofsuchdischargein eachindividual actionit takes.

Contention: Caltranscontendsthatthereis no evidencethat it dischargesstorm

waterto theIrvine CoastASBS.

Finding: Caltransarguesthatbecauseits stormwaterpipesdischargedirectly

abovethehightide line, thatthedischargesarenot “into” theASBS. In fact, thefindingsin the

~ ThisOrderdoesnotaddressall of the issuesraisedby thepetitioners.TheBoardfindsthat the issuesthatarenot
addressedareinsubstantialandnotappropriatefor StateWaterBoardreview. (SeePeoplev. Barry (1987)194
Cal.App.3d158, [239Cal.Rptr..349],Cal. CodeRegs.,tit. 3, § 052.)
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CDOandthedischargeprohibition in theOceanPlanreferto discharges“to” ASBS, andnot

discharges“into” ASBS. TheRegionalWaterBoardrespondsthatthedischarges,which

terminateonbluffs abovethebeach,arein fact“to” theASBS. We find thatthis interpretation

of thedischargeprohibitionis reasonable.Indeed,if it werenotupheld,theonly dischargesthat

would beprohibitedwouldbeoceanoutfalls from majorfacilities. As discussedbelow, theplain

meaningofthedischargeprohibitionappliesto stormwaterrunoffandnonpointsource

discharges,andCaltrans’interpretationoftheword “to” would be inconsistentwith thisplain

meaning.

Caltranscontendsonly thesecondsentenceofthedischargeprohibitioncould

applyto its dischargebecausethereis no discharge“into” theASBS,andthattheRegionalWater

Boarddid not makefindings regardingthisprovision. Thesecondsentencerequiresthe

placementof dischargesasufficientdistancefrom ASBS “to assuremaintenanceofnaturalwater

qualityconditionsin theseareas.” Caltransarguesthatunderthisprovision,theRegionalWater

Boardmustmakeadeterminationthatits dischargeswould adverselyaffect naturalwaterquality

conditions,andthat its failure to do soresultedin anarbitraryactionby theRegionalWater

Board. As discussedabove,thesecondsentencewasoriginallytheentireprohibition. It

essentiallyprohibitsdischargesunlesstheyareasufficient distancefrom theASBS “to assure

maintenanceofnaturalwaterqualityconditionsin theseareas.” Thefirst sentencewasaddedto

amplify andclarify thatthereshallbeno discharges“to” theASBS. Inthis case,thedischarges

fall onto thebeachabuttingtheASBS,with no treatmentordilutionprior to enteringtheocean.

TheRegionalWaterBoardactedappropriatelyin finding thatthedischargesare“to” theASBS.

In any event,dischargeswereclearlynota“sufficient distance”from theASBS in light ofthe

prohibition. No furtherevidentiaryfindings werenecessary.
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Contention: CaltranscontendsthattheOceanPlandoesnot regulatethe

dischargeof stormwater.

Finding: This contentionon its faceis withoutmerit. TheOceanPlanplainly

statesthat it is applicableto bothpointsourcedischargesandto nonpointsourcedischargesto

theocean.(1997OceanPlan,Introduction,page1 .)~ Despitethis clearstatementof

applicability,Caltranspoints to the1974guidancedocument,discussedabove,which statesthat

dischargesof“discrete,point sourcesewageor industrialprocesswastesin amannerthatwould

alterwaterqualityconditionsfrom thoseoccurringnaturally”areto beprohibited,while

dischargesof“wastefrom nonpointsources,includingbutnot limited to stormwaterrunoff, silt

andurbanrunoff, will becontrolledto theextentpracticable.”Caltranswould usethis 1974

guidancedocumentto overruletheplain languageof theOceanPlan.

Thedischargeprohibitionin theoriginal 1972OceanPlanwasnot asclearasthe

languagethathasappearedin theprohibitionsince1983. Priorto 1983,while termeda

prohibition, thelanguageonly statedthatwastemustbedischarged“a sufficientdistance”from

ASBS to maintainnaturalwaterqualityconditions. In 1983,thesentencecreatingaclear

prohibitionwasadded: “Wasteshallnotbedischargedto areasdesignatedasbeingofspecial

biological significance.”,Anotherchangesincetheearliestversionofthe OceanPlanis that

beginningin 1978,theOceanPlanhascontainedlanguageclarifyingwhichportionsoftheplan

applyto point sourcedischargesandwhichportionsapplyto nonpointsources.Thedischarge

6 Someportionsof the OceanPlan,notrelevanttothis matter,do notapplyto nonpointdischarges.In anyevent,

stormwaterrunofffrom highwaysconstitutespointsourcedischarges.(See,e.g.,Caltransstatewidepermit, Order
No. 99-06-DWQ.) We do notethatthenumericeffluent limitationsin ChapterlY, TableA, applyonlytopublicly
ownedtreatmentworksandcertainindustrialdischarges.(1997 OceanPlan,page6.) As explainedin thestatewide
permit,numericeffluentlimitations arenotappliedtomoststormwaterdischarges.
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prohibitionsapplyto bothpoint sourcesandnonpointsources.7Theplainmeaningofthe

dischargeprohibitionin thecurrentOceanPlanappliesto stormwaterdischarges.Thefact that

theStateBoardmaynothaveintendedto prohibit all stormwaterrunoffandnonpointdischarges

to ASBS in 1974doesnot affect ourinterpretationoftheplainmeaningoftheOceanPlan.8

Contention: Caltranscontendsthatits statewideNPDESpermitfor stormwater

dischargesgovernsall ofits discharges,andthattheRegionalWaterBoardhasno authorityto

prohibit dischargesfrom thePCHto theIrvine CoastASBS.

Finding: This Boardissuedastatewidepermit to Caltrans,regulatingdischarges

of stormwaterfrom its roadwaysandconstructionprojects. (OrderNo.99-06-DWQ.) Caltrans

- claimsthatbecausethereis no specificprovisionin thepermit prohibitingdischargesto ASBS,

andthattheRegionalWaterBoarddid not allegeanyviolation ofthepermit, issuanceofthe

CDO wasimproper. WaterCodesection13301 authorizesissuanceof aCDO for violationor

threatenedviolation of adischargeprohibitionin awaterqualitycontrolplan. Thereis no

requirementthatapermitmustalsobeviolated. As explainedabove,Caltrans’dischargesarean

appropriatebasisfor issuanceof aCDO forviolation orthreatenedviolationoftheOceanPlan

dischargeprohibition. Therefore,theRegionalWaterBoardwas authorizedto issuetheCDO.

Thestatewidepermit clearlystatesthat it doesnot authorizeviolation ofany

federal,state,or local law or regulation.9Thereis thereforeno contradictionbetweentheCDO

‘ Stormwaterrunofffrom highwaysis apointsourcedischarge,butpriorto the1987 amendmentsto theClean
WaterAct, it wasoftenreferredto as“nonpoint,”thusleadingtoconfusionin someolderStateWaterBoard
diocuments.Since 1987,however,.there3sno qiir~tionth Wi flit sourcedischarge,andthe OceanPlanhas
beenreadoptedsincethen.
8 We areconcerned,however,aboutthetechnicalfeasibility ofpreventingall discharges,andpossible

environmentaleffectsofactionsnecessaryto preventdischarges,to ASBS throughoutthestate.

ProvisionM.3 ofthepennitstates:“The NPDESPermitdoesnotauthorizeviolationofanyfederal,State,or local
law orregulation.”
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andthestatewidepermit. Infact,ReceivingWaterLimitation C-1-2 prohibitsdischargesin

violationofwaterqualitystandards.TheOceanPlandischargeprohibitionis awaterquality

standard.’0

Contention: CaltranscontendsthattheRegionalWaterBoardimproperlyfailed

to considerthefeasibility andcostofcomplyingwith theCDO.

Finding: CaltransclaimsthatWaterCodesection13241 requirestheRegional

WaterBoardto considercompliancecostsin establishingwaterqualityobjectivein waterquality

controlplans. TheRegionalWaterBoardissuedaCDO; it did notestablishawaterquality

objective. Section13241 doesnot apply. WaterCodesection13301,thesectionauthorizingthe

CDO, doesauthorizetheissuanceoftime schedulefor compliancewithdischargeprohibitions.

In establishingatime schedule,it is appropriatefor aregionalboardto considerthetechnical

feasibilityofcompliance.In this case,Caltranswasgranteda time schedule.For roadways

whereconstructionbeganon orbeforeNovember16, 1996(including thePCH), thedischargers

were grantedtwo yearsto ceasethedischarges,until November16, 2002. Caltranswasrequired

to submitplansby May 16,2001,for eliminatingthedischarges.

Caltranspointsto costsit will incur, andto possibleadverseenvironmental

impactsfrom constructionto prohibit all dischargesfromthePCHto theIrvine CoastASBS.

TheOceanPlandoescontainaprovisionallowing theStateWaterBoard,underspecified

conditions,to grantexceptionsto all aspectsoftheOceanPlan,includingthedischarge

prohibitions. (1997OceanPlan,ChapterVI, F, atpage17.) CaltranscouldrequesttheState

10

Waterqualitystandardsareprovisionsof stateandfederallawconsistingof designatedusesfor watersandwater
qualitycriteriafor thesewaters. (40Codeof FederalRegulations(C.F.R.) § 131.3(i).) Criteriaare constituent••
concentrations,levels,ornarrativestatements,representinga qualityofwaterthatsupportsa particularuse.
(40 C.F.R. § 131.3(b).) Dischargeprohibitionsinwaterqualitycontrolplans,includingtheOceanPlan,arecriteria
establishedto protectbeneficialuses.
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WaterBoardto grantanexception,inwhich it presentsthesearguments.If it choosesto do so,it

mustcomplywith theCaliforniaEnviroumentalQualityAct, andrequestahearing.Becauseof

our concernsregardingthetechnicalfeasibilityofcomplyingwith theprohibitionat Crystal

Cove,wewill extendthedatefor compliancewith thedischargeprohibitionuntil November16,

2003.

III. CONCLUSIONS

Basedonthediscussionabove,theBoard concludesthattheSantaAnaRegional

WaterQuality ControlBoardactedproperlyin issuingaceaseanddesistorderto theDepartment

ofTransportationfor violationsorthreatenedviolationsoftheOceanPlandischargeprohibition

againstdischargesto areasof specialbiological significance.Theorderwill berevisedto extend

thetime schedulefor complianceuntil November16, 2003.

/1/
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IV. ORDER

IT IS HEREBY ORDEREDthattheCeaseandDesistOrderNo. 00-87is

amendedto requirethat dischargesto theIrvine CoastASBS from areas(including roadways)

whereconstructionbeganonor beforeNovember16, 1996,shallceaseby November16,2003.

Therequirementto submitaplanfor eliminatingthesedischargesis revisedto require

submissionoftheplanonMay 16, 2002. In all otherrespectsthepetition is dismissed.

CERTIFICATION

Theundersigned,Clerk to theBoard,doesherebycertify that theforegoingis afill, true,and
correctcopyofan orderduly andregularlyadoptedatameetingoftheStateWaterResources
ControlBoardheldon April 26, 2001.

AYE: Arthur G. Baggeff,Jr.
PeterS. Silva
RichardKatz

NO: None

ABSENT: None

ABSTAlN: None

Clerk t’~the Board
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