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BY THE BOARD:

PacificLumberCompanyand ScotiaPacificCompanyLLC (petitioners)filed a

petitionwith the StateWaterResourcesControl Board(SWRCB)on April 25, 2001. The

petitionasksfor SWRCBreviewandissuanceof an immediatestayofMonitoring andReporting

OrderNo. Rl 2001-19,issuedby theNorthCoastRegionalWaterQuality ControlBoard

(RegionalBoard)onMarch28, 2001.’ TheRegionalBoardOrderdirectsPacificLumberto

conductspecifiedwaterqualitymonitoringbeforebeginningto harvesttimber on an areaknown

asthe“Hole in theHeadwaters”locatedin HumboldtCounty. Thisorderdealsonly with the

petitioners’requestfor astayoftheRegionalBoardorderpendingresolutionofthepetitionon

themerits. For thereasonsdiscussedbelow, therequestfor astayoftheRegionalBoardorderis

- - -denied..

Theorderwasissuedby the ExecutiveOfficer of the RegionalBoardpursuantto a delegationof authority.



I. BACKGROUND

Thepresentdisputeinvolveslandthat wasacquiredby Pacific LumberCompany

in 1999asoneofseveraltransactionsprovidedfor in theagreementto preservetheHeadwaters

Forest. TheCaliforniaDepartmentof Forestryand FireProtection(DepartmentofForestry)had

previouslyapprovedTimberHarvestPlanNo. 1-97-520HUM (THP 520)for 720 acresin the

springof 1998. On March6, 2001,theDepartmentofForestryapprovedAmendment#5 to

THP520. Amendment#5 revisesTHP 520 in severalrespectsincluding: (1)changingthe

methodofyardingfrom tractor/ground-basedandcableyardingto helicopteronly yarding;2

(2) additionof oneexisting,permanentappurtenantroad;(3) changesneededto complywith

watercourseprotectionprovisionsof statelaw; (4) limitations on heavyequipmentaccess;and

(5) additionof specifiedwinter operationsihcludinghaulingon permanentrockedroadsatleast

48 hoursafterrainfall.

TheRegionalBoardstaffparticipatedin thereviewofAmendment#5 to

THP 520 andrecommendedspecifiedwaterqualitymonitoringmeasures.TheDepartmentof

ForestryapprovedTHP520 on March 6, 2001,but did notrequirethewaterquality monitoring

measuresrequestedby RegionalBoardstaff. OnMarch 28, 2001,theExecutiveOfficerof the

RegionalBoardissuedMonitoring andReportingProgramOrderNO.Rl-2001-19.

TheRegionalBoardorderrequiresthepetitionersto incorporateadditionalwater

qualitymonitoringmeasuresinto petitioners’currenttrendmonitoringprogram. Theorderalso

requiresthat amonitoringstationbe addedin thelowerportionof theSouthForkElk River

drainageto monitorfor streamdischarge,temperature,suspendedsedimentandturbidity. In

2 “Yarding” refersto themovementof cut treesto a landingareafrom which thetreesare loadedon a truck.
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addition,theRegionalBoardorderrequiresadetailedmonitoringprogramto developambient

• waterqualitydata. After determiningambient(pre-project)conditions,theorderrequiresthat
I

petitionersconductwaterquality monitoringandprovidereportsto theRegionalBoardpursuant

to subdivision(b) ofWaterCodesection13267. Therequiredmonitoringprogramsaredirected

atdeterminingthewaterqualityeffectsoftimberharvestactivitiesandroadcrossingrepairand

mitigation activities.

OnApril 25, 2001,petitionersfiled apetitionrequestingreviewoftheRegional

Boardorder,ahearingbeforethe SWRCB,andan immediatestayofth~ RegionalBoardorder.

TheSWRCBissuedanoticeofpublichearingon May7, 2091,andheldahearingon Petitioner’s

requestfor astayon May 17, 2001. In orderto issuea stayoftheRegionalBoardorder,the

SWRCBmustfind that thePetitionerhasallegedfactsandproducedproofof: (1)substantial

harmto thePetitioneror to thepublic interestif astayis not granted;(2) a lackof substantial

harmto otherinterestedpersonsandto thepublic interestif astayis granted;and(3) substantial

questionsof law and factregardingthedisputedaction. (Cal.CodeRegs.tit. 14 § 2053.) -

II. CONTENTIONS AND FINDINGS

1. Contention:Petitionerscontendthattheywill suffersubstantialharmif a stay

oftheRegionalBoardorderis not granted.

Finding: Therewasconflictingevidenceregardingthecoststhatpetitionerswill

incurto implementand carryout themonitoringprogramrequiredbytheRegionalBoard.

Petitionerswill incur additionalcostsdueto thedelayin loggingandthedelayin petitioners’

profit from timber salesandlumberproductionfrom thelandin question.However,petitioners

havenot demonstratedthatthecostsof compliancewith theRegionalBoardorderare

disproportionateto thebenefitto be-gainedby therequiredwaterquality monitoring.
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2. Contention: Petitionerscontendthat interestedpartiesandthepublic interest

will notbe substantiallyharmedif astayis granted.

Finding: Theexistenceof seriouswaterquality problemsin theElk River

watershedis establishedby’ evidencein therecordincludingthedeclarationsof arearesidents.

TheRegionalBoardorderis directed‘at developinginformationneededto documentexisting

waterquality conditionsandto helpresolvewaterqualityproblems. To staytheRegionalBoard

orderandallow theloggingto go aheadwithout appropriatewater(qualitymonitoringcould

substantiallyharmthepublic interest. Without furtherreviewofthe issuesraisedin thepetition,

theSWRCBcannotconcludethatpetitionershavemettheirburdenof establishingthattherewill

beno substantialharmto otherinterestedpersonsor thepublic interestif astayis granted.

3. Contention:Petitionerscontendthatthereare substantiallegal andfactual

issuesthatneedto be resolvedwith respectto theRegionalBoardorder.

Finding: Petitionershaveralsedseverallegal andfactualissuesthattheSWRCB

will considerin ourreviewofthepetitionon themerits. However,in view ofour finding

regardingpotentialharmto otherinterestedpartiesandthepublic interestif a stayis granted,the

SWRCB concludesthatastay shouldnotbe grantedpendingresolutionof the legal andfactual

issuesraisedby petitioners.

III. SUMMARY AND CONCLUSION

The SWRCB concludesthat thepetitionershavenotmet theirburdenof proving

eachof thethreeconditionsrequiredfor issuanceofastay. Therefore,theRegionalBoardorder

shouldremainin effectpendingtheSWRCB’sreviewof thepetitionon themerits.
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IV. ORDER

IT IS HEREBY ORDEREDthattherequestedstayofMonitoring andReporting

OrderNo. Rl-2001-19is denied.

IT IS HEREBY FURTHERORDEREDthatdenial oftherequestedstayis

conditionedon theSWRCB’sunderstandingthattheRegionalBoardwill not seekimpositionof

administrativecivil liability for violationsofmonitoringandreportingrequirementsofOrder

No. Ri -2001-19if petitionersdo notbeginto harvesttimberorundertakeotheractivities

pursuantto THP 520prior to theSWRCB’sreviewofthepetitionon themerits.

CERTIFICATION

Theundersigned,Clerk to theBoard,doesherebycertif~r thattheforegoingis afull, true,and
correctcopyof an orderduly andregularlyadoptedat ameetingoftheStateWaterResources
ControlBoardheldon May 17,2001.

AYE: ArthurG. Baggett,Jr.
PeterS. Silva
RichardKatz

NO: None

ABSENT: None

ABSTAIN: None

Len MarchAlA

\

Clerkto theBoard
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