STATE OF CALIFORNIA : ‘
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 2001 - 16

In the Matter of the Petitions of

NAPA SANITATION DISTRICT, BAY AREA CLEAN WATER
AGENCIES, AND SAN FRANCISCO BAYKEEPER

For Rev1ew of Waste Discharge Requlrements Order No. 00-059 .
Issued by the .
- California Regional Water Quality Control Board,
San Francisco Bay Region

SWRCB/OCC FILES A-1318, A1318(a), A-1318().

BY THE BOARD:

.In July'ZOOO the San Francisco Bay Regionai Water Quality Contrql Board
(Regional Board) reissuéd waste discharge requirements in Order No. 00-059 to Napa Sanivtation
District (District). The requireménts authorize the 'Distriiqt._ to diséharge secondary-treated
effluent in the we.t‘season from .its Soscol Water Reéycling Facility to ;che Na;;a_ River. The
District, Bay Area Disch&gers Association (now Bay Area Clean Water Agenciés), and .
San Fraﬁcisco BayKeeper (BayKee_:per) all ﬁ}ed petitipns for review of the requirements. In this
order fhe Stat_f_: Water Resources Control Board '(State Board or Board) addresses several issues
raised in the petiﬁ.ons and remands Order No. 00-059 to th;_ Regional Board for modifications.
The remaining issues are dismissed.’
/11

.

! See People v. Barry (1987) 194 Cal.App.3d 158 [239 Cal.Rﬁtr. 349]; Cal. Code Regs., tit. 23, sec. 2052(a)(1).
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I. BACKGROUND

The Soscol W_ater Recycling Facility is a secondary and tertiary biological
physical—chemlcal treatment facility located near Ratto Landing on the Napa River. The facility |
hasa dry weather design capac1ty of 15.4 million gallons per day (mgd) and currently treats an
annual average of 14.7 mgd of wastewater At present the plant receives wastewater from the '
City of .Napa,‘unincorporated_areas‘in Napa County, and the City of American Canyon. In
J anuary 2002 the City of American Canyon ie expected to complete consu'uctiOn:of its own
treatment plant. When that occurs, the City of American Canyon will cease pumpmg 1ts influent
| to the Soscol plant
The District discharges secondary-treated efﬂuent from the Soscol plant to the
- Napa Ri\?er during the wet season. The wet season extends from November 1 through Apnl_ 30.2
During the dry season, the effluent is either stored in waste stabilization ponds or reclaimed .fo,r
use in irﬁgating industrial parks, golf conrses pasmne lands, feed and fodder crops, and
vineyards. Dry season efﬂuent goes through a tertiary. treatment process, if necessary. Under
emergency c1rcumstances, the District can dlscharge to the Napa River during the dry season

When Order No. 00-059 was issued, the treatment facilities consisted primarily of
waste stabilization, or oxidation, ponds. The Soscol plant has four waste stabilization ponds,
totaling about 340 acres. The ponds were operated in series and provided biological’ stabilization
with detention times between 60 to 120 days. Pond effluent was then pnmped to ‘th'e physical-

chemical facility for additional treatment 1nclud1ng polymer coagulatlon followed by

? See Order No. 00-059, Finding 7(a).

* See id. Finding 7(b), Discharge Prohibition A.6. The Regional Board Executive Officer may authorize discharge
to the Napa River prior to October 31 or later than May 1, “based on written, email or facsimile request from the
discharger documenting that normally planned disposal to land is not feasible due to wet season conditions.”
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. clariﬁ-cetion, chlorination, and dechlorination, 'During the dry sesson, the effluent was also
ﬁltered, if necessary, for reuse. |
In the late 80’s the Distric't"experienced severe odor problems at the facility due to |
overloading of the oxidation ponds with wastewater and sludge. To address this problem, the
_ District decided in the eaﬂy 90’s to convert its treetment system to a conventional activated
sludge secondary treatment process The D1stnct was nearing completlon of the new system
‘when the Regional Board adopted Order No. 00-059. The new activated sludge plant is des1gned
to handle a dry weather flow of 8.6 mgd. The waste s_tablhza_tlon ponds will treat the remammg
_ 'ﬂow_. The pond's will also he used to handle peak wet weather 'ﬂows..
Secondary-treated effluent from the .S.oscol facility is 'discharge.d to the Napa
River ata point approximately 14 miles from the confluence of the river and Sen Pablo Bay.
‘Both the Napa River and San Pablo Bay are on the state’s Clean Water Act section 303(d)* list of
impeired waters.” Sediments, pathogens and nutrients are _identiﬁed as pollutants impairtng the |
river. The polhttants impairing San Pablo Bay include me‘rcury,' copper, dioxin and furan
compounds, chlordane, dieldrin, 4,4’-DDT, diazinon, PCBs, and others.
| The Clean Water Act, in general mandates that the states develop “total
maximum daily loads” (T MDLs) for all section 303(d)—11sted waters. A TMDL is a water quahty

’

control strategy designed to address a water body impairment and to bring the water into

4 33 U S.C. sec. 13 13(d) This section requires that the states identify waters for which technology-based efﬂuent

accordance mth the pnonty rankmg, the total maximum dally load, for those pollutants > “Such load shall be
established at a level necessary to implement the applicable water quality standards with seasonal‘ variations and a
margin of safety which takes into account any lack of knowledge concerning the relationship between effluent
limitations and water quality.”.

% See 63 Fed. Reg. 59556-59557 (Nov. 4, 1998) (notice of availability of proposed Environmental Protection

. Agency (EPA) decision, partially approving and partially disapproving the state s 1998 section 303(d) list). EPA
transmitted the final list to the state by a letter, dated May 12, 1999.



compliancgwith water =quali£y s-‘tandards."" ‘Water quality standards fora water éonsist of its

beneficial uses, criteria to protect those _'ulses, and_ an antidegradation policy.’ |
The.Regional Board has nof yet completed'TMDLs fér thé Napa River or

San Pablo Bay although work is imderway. The Regional Board is currently-enéaged in

-develdpﬁxg a TMDL for mercury in San Francisco Bay. 'Work_ is also apparently- underWay to _

: ) : : .
assess whether North ‘San Franciseo Bay, including San Pablo Bay, is actually impaired for -

copp_er.. As a result 6f this effort, the NorthvBay may eventually be de-listed for copper. The
Regional Board anticipafes'that EPA \vvillu‘vdevelop a TMDL for dioxins and furans.

Prior to the adoption of _drder No. 00-059, the District was reguléted under Order
No. 94-037. The District filed an application for peﬁnit re'is'sualnceAin October 1‘998. Before |
Order No.:00-059 was adopt.ed,.the United'Stétes Environmental Protection 'Agéncy (EPA) in
May 2000;:promulg§ted the California Toxics Rule (CTR).® The CTR established numeric
cﬁteﬁa, the equivalent of state-adopted watér quality obj ectiveS_,-é for priority tox_ic pollutants'

for the state’s inland surface waters and enclosed bays and estuaries. - The State Board

concurrently adopted a policy to'implement the new criteria, as well as applicable National

¢ EPA regulations currently define a TMDL as the sum of wasteload allocations for point sources, load allocations
for nonpoint sources and background sources. 40 C.F.R. sec. 130.2(i). A “wasteload allocation” is the portion of a
receiving waters’ loading capacity that is allocated to one of its existing or future point sources of pollution. Id.
sec. 130.2(h). A “load allocation” is the portion of a receiving water’s loading capacity that is attributed either to
one of its existing or future nonpoint sources.of pollution orto natural background sources:Id-sec-130:2(g). —
See 33 U.S.C. sec. 1313(c)(2)(A); 40 C.F.R. sec. 131.6. : S E
¥ See 40 C.F.R. sec. 138.38, 65 Fed. Reg. 31682-31719 (May 18, 2000). '
® Compare Wat. Code sec. 13050(h) (“Water quality objectives’ means the limits or levels of water quality
constituents or characteristics which are established for the reasonable protection of beneficial uses of water or the
prevention of nuisance within a specific area.”) with 40 C.F.R. 131.3(b) (“/CJriteria are elements of State water
quality standards, expressed as constituent concentrations, levels, or narrative statements, representing a quality of
water that supports a particular use.”) '
10 Appendix A to 40 CF.R. Part 423 lists 126 priority pollutants.
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T oxic_s- Rﬁle (NTR) crifceria,“ and priority pollutant water quality objectives.” The policy is
entitled “Policy for Ihlplementation of Toxics Standé_rds for Inland Surféc‘e ‘Waters, Enclosed
| Bays, and Estuaries of California (2000)” (I_mplementation Policy or Policy). -Am;mg other
}p,rovisio.ns,- the Policy establishes pfocedures for selecting priority toxic pollutants that must be
regulated in a permit, calculating\ effluent limitations, and establi.shing compliance schedqlés. |
# The Regional Board adopted Order No. 00-059 1n July 2000. The permit was one |
of the _ﬁrst to be issued'in thé state after the C’fR and Policy went into effect. The permit
establishes interim, but not final, effluent limitations for 15 priority toxicv' pollutants.'l3 The
permit impoges generally more stringent interim limits foydry weathef, emeréency discharges
than for wet season discharges for most i)riority pollutanfs. : |
o The permit contains specific findings on mcrgury,"‘ copper,” and dioxin and furan
compounds,'® which are idéntiﬁ_ed as 303(d)-listed pollutants.”” For these'pollutants, the pénhit
includes interim effluent limitations that are, with one exception, based on current, treatment

plant perfbrmance.v‘8 Interim, mass-based limits are included for mercury and dioxin and furan

1 See 40 C.FR. sec. 131.36, 57 Fed. Reg. 60848-60923 (Dec. 22, 1992).

2 See Cal. Code Regs., tit. 23, sec. 2914. The Board adopted the Policy on March 2, 2000. ‘The Policy went into
effect for NTR criteria and state-adopted water quality objectives on April 28, 2000, the date of Office of-
Administrative Law approval. It became effective for CTR criteria on May 18, 2000, the CTR’s effective date.

13 See Order No. 00-059, Effluent Limitations B(i)7, B(ii)7, and B(iii). The priority pollutants regulated-in the
permit are: copper, mercury, cyanide, hexachlorobenzene, aldrin, chlordane, 4, 4’-DDT, dieldrin, endosulfan
(alpha), endosulfan (beta), endrin, heptachlor, heptachlor mxxde, PCBs, and toxaphene. In‘addition, the permit
regulates-4-dioxin-and-furan compounds;™ T

" See id., Finding 45.

15 See id., Finding 44.

' See id., Finding 46. '

1 The remaining 303(d)-listed pollutants that are regulated in the permit include: chlordane, 4 ’4 DDT dieldrin,
and PCBs.

% The one exceptlon_ls the monthly average, dry weather mercury limit of 0.012 micrograms per liter (ug/L). This
limit is a carryover from the limits in Order No. 94-037.
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comipounds™ and concentration-based limits for mercury and copper.* The effluent limit‘ations
are inter;ded to cover fhe “interim” until 2010 for mercury and copper, or 2012 for dioxiﬁs and"
furans. At that ﬁme, the pémﬁt findings state that th'eiRegiOI.lal-Board‘ will impose final effluent |
‘ limitafions that are.consistent with wasteload allocations® in an adépted TMDL.” Ifa TMDL
..has not been adopted for the relevant pollutant, the findings state that alternative final limitations
for bioaccurimlative pollutants will be no net loading.” “No net loading” means that the ac_:tﬁal
loading from the discharge must be offsgt by at least the equivélent loading of the same pollutant'
achieved through a mass ot-'f_set.24 For 303(d)-listed, non-bioaccumuiatiVe pollutants, fh'¢ permif
ﬁndings state that the Regional Board will impose final altemativ¢ limits based on the criterion
or water quality objective applied end-of-pipe.” | |
‘ For the remaining pollutants, the .Reg'ional Board include'd interim limits based on

the corresponding limits in the prior permit. For these pollutants, the “interim” réferred to the |
period of time required for the District to provide ambient backgrbund receiving water data for
the pollutants and for the Reglonal Board to determine Whether final water quahty-based effluent
limitations are required.” The permit requires the District to submlt a report with the requlred
data by April 28, 2003, and authorlzes the Regional Board to reopen the permit to include final

limitations, if necessary.?®

¥ See Order No. 00-059 Efﬂuent Lumtatlons B(m)
2 See-id-EffluentLi
20 See fn. 6, supra.
22 Order No. 00-059, Finding 33.
2 See id., Finding 35a.

2 Ibid,

% Id., Finding 35b.

* See id., Findings 42 and 53.

77 See id., Provision F.11.

% See id., Provision F.1.
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The District, Bay Area Clean Watcr Agencies, and BayKeéper all filed timely
petitions ‘f.‘or review of the permit. Thé'peﬁtions were consolidated” and were later héld in
abeyance pending final State Béard action on petitioné filed by Tosco Corporation .and others for
review of 2 refinery i)emﬁts.30 The latter petitions raised éeveral issues in common with the
Napé- petitions. In February 2001 the District requested that the Board réacﬁ\}ate its petitioﬁ and
partially _st#y Ordet No. 00-059. On March 7,2001, the ‘B'oard adopted Order WQ 2001-06
(Tosco Ordér)_. On March 21, 2001, the Napa petitions were reactivated. The District’s stay
request was later dismissed.® o

This order addresses both issues raised in the petitions as well as .new legal
arguments raised by the District and Bay Area'Clean Water Agencies on Novembef 13, 2‘001 m
cormhents on a prior draft order.” The draft order was presented to ﬂie Board at its
Nog_ember 15, 2001 workshop. At that time, the petitioners also requested that the Board receive
new evidence into the record. Their request was denied; and they later requested that the Board |
reconsider its ruling. On reconsideration, the Board concludes thét Exhibits A, B, and C, relating
to petitioners’ legal ar_gumehts, are appropriately included in the recqrd. Exhibits J , K, and M are
already in the Regional Board’s record. The Board denies the reqﬁest to augment the record with
the remainjng exhibits. Foﬁr of the remaining seven exhibits preceded the Regional Board’s

adoption of Order No. 00-059, and petitioners do not explain why they could not have been

®_See Cal-Code Regs:; tit. 23;sec: 2054, — i
% See State Board Order WQ 2001-06, referred to as the “Tosco Decision”, which was adopted on March 7, 2001.
The order addressed issues raised in petitions filed by Tosco Corporation, Bay Area Clean Water Agencies, and
others. The major issues addressed by the order focused on the regulation of impairing pollutants discharged to
303(d)-listed waters prior to TMDL development. '
3! See letter, dated June 7, 2001, to Michae) S. Rxback, District counsel, from Celeste Cantu, State Board Executlve
Director.
% See Joint Response to SWRCB Draft Order WQ 2001-XX (Nov. 2, 2001).



presented to the 'Regional Board.*® This order r-emand.sl Order No. 00-059 -_to the Regional B_oard
for reconsideration and revision. In 1ight of the rernanci,l the Boa'rd concludes that it is
appropriate fhat thepetitiohers present any hew_ evidence that is relevant to their permit
challenges to the Regional Board in the first instance. |
I CONTENTIONS AND FINDINGS

A. District Pétition - | | |

The petition filed by Bey Area Clean Water_Agencies is identical to the District’s
petition. Therefore the Board’s analysis of the Distl'ict’s issues.Will also addrese the iesuee |
ralsed by Bay Area Clean Water Agencies. | |

Aﬂer the petltlons were filed in th1s case, the Reglonal Board agreed to two
permit chahges requested by the District. These are: (1) to remove the “alternative final limits
finding, and (2) to cla‘rif‘y that the Regional Board will use “reported Minirhum Lev.els,” as
speeiﬁed in the Implementati_on Polioy, to determine compliance With priority pollhtaht effluent
limitations. These changes are consistent with the Board’s Tosco Order* and the
Implementation Policy,36 respecﬁvely. The Board, therefore, 'coneurs W1th the. changes and will
not further analyze the D1stnct s contentions on these points.

In the followmg discussion, the Board will first address the Reg10nal Board’s
regulation of mercur_y, dioxin and furan compounds, and copper in. Order No. 00-059. For each .

A\ -

~ pollutant, the Board will explain what the Regional Board did and follow with the District’s

3 See Cal. Code Regs., tit. 23, sec. 2066(b). A request to augment the record must include a statement and
supporting argument that the evidence was improperly excluded from the record or an explanauon of the Teasons
why the factual evidence could not prevxously have been submitted.
% Order No. 00-059, Finding 35.
3 " See Order WQ 2001-06, pp. 20-25.

¢ See Policy, sec. 2.4.



si)eciﬁc challenges to those actions. After that, the Board will discuss otﬁer issues raised by the
District. The Board will conclude with two issues raised by BayKeeper.
i. MERCURY |

Mercury is a ?ﬂority toxic pollutant. It has several forms, the most toxic of which
is methylmercury. Various Biologicél and chemical processes can cause'mércu;y dischar‘ged to
water to react with cﬁ*ganic matter to forfn-methyhnercury. Methylmercury is féadily taken up by
plants and animals. It bioa#:cumulatesthroﬁgh the_fobd chain. Consequently, the mercury |
concentration in predators at the top of the food chain, such as predatory fish, can be thousands
or even millions of times greatef than the concentrations in water. San fra‘ncisc‘o Bay is one of
the environments known to favor the _prédi:ction of methylmercury.”’

The Regional Board’s Water Quality Coﬁtrdl Plan, Sén Franéispo Bay Basin
(Region 2) (Basin Plén),‘ has had both marine and fresh water quality objectives for certain
' priority pollutants, including mercury, since 1986. Ef’A approved these objectives in 1987; and,
when EPA proﬁulgated the CTR, EPA left the objectives intact.*® Hence, the CTR critgria do.
not apply to waters subject to the objectives. The objectives are durrently found in Basin Plan
Tables 3-3 for marine watersl and 3-4 for frésh waters® -

Tablgs 3-3 and 3-4 have mercury objectives for human health protection. The

tables have the same 4-day average mercury objective of 0.025 pg/L.* Table 3-4 also has a

http //www usgs. gov/themes/factsheet/ 146-00).

~ % See 40 C.F.R. sec. 131.38(b)(1) fn. b. It states: “Criteria apply to California waters except for those waters
subject to objectives in Tables ITI-2A and III-2B of the [Regional Board] 1986 Basin Plan, that were adopted by the
[Regional Board] and the [State Board), approved by EPA, and which continue to apply.”
% See Cal. Code Regs., tit. 23, sec. 3912. The Regional Board Basin Plan was amended in 1995. The amendments
changed the headings of Tables IIT-2A and ITI-2B but did not change the objectives in the tables.
“ Table 3-3’s 1-hour average mercury objective is 2.1 pg/L; Table 3-4’s'is 2.4 ug/L.
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value of 0.012 pg/L in a footnote to thellfreshwater, 4-day o.bj'-ective.‘_‘ ‘The footnote indi;ates- that
the 0.025 pg/L oi)j eétive wés based on tﬁe level-of detection at the time.v' The.then—cwenf EPA |
water quality critefioﬁ guidance was 0.012 pg/L. Th¢ footnote states that “[a]n objective of
. 0.012 ug/L is dcsirable‘, but attainment can only be determined ét the level of detec.t_ion.”,42 \
EPA derived the 0.012 pg/L Vaiﬁe_ for mercury 'basédv'on bioconcentration.
Biocéncentration dééurs through t\he uptake and retentioﬁ ofa substgnce_ from v)éfer only, |
| tﬁough gill membranes or other external i)ody_surfdces. In contrast, bio_ac‘cumﬁ-iaﬁon considers
; pollutanit uptake from all routes of exposure, including the féod chain.
‘Tn Ord'e_f No. 06-0_59,' the Regionai Board régulat'ed béth the mass ax;d. the
concentratilonl of mércury discharged by the District. ‘The Regi.o'nal.Board regﬁlated the mass in
_or‘der'to address the impairment of ﬂownstream Sar.l"Pablo Bay waters due to mercury
 bioaccumulation in ﬁsh tissues. The Regional Board regulatéd the boncentration appare#tly to
.implement water qﬁality stanciards for mercury based on a water column value of 0;012 ug/L.
a. Mass Limits
t)) Description
The Regional Board 1ncluded both mass limits and triggers for mercury in Order
No. 00-059.” The mass limits cap the total allowable mercury load, in kﬂograms per month, that

the District can discharge to the river. The mass triggers, also in kilograms per moﬁt-h, are set -

“! Basin Plan, Table 3-4, fn. i.

2 Ibid.

# See Order No. 00-059, Effluent Limitation B(iii). The mass limit with the City of American Canyon s flows is
0.027 kilograms per month (kg/mo), and without is 0.025 kg/mo. The mass trigger with the Clty of American
Canyon’s flows is 0.015 kg/mo and without is 0.014 kg/mo.

10.
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Iewer than the mass linlite. If the District exceeds the mass triggers, the Distﬁct is.required to
take certam actions to. mvestlgate the cause and 1mplement appropnate corrective action. The
mass limits and tnggers cover discharge both w1th and without the City of Amencan Canyon
ﬂows They were mtended to maintain amblent conditions in the recewmg waters pendmg
TMDL development * Final water quahty-based effluent llrmtatlons for mercury w1ll be based
on the wasteload allocations in a TMDL to be deyeloped by2010.% | |
The mercury mass limits were calculated _using three standard deviations ébove

.mean mercury loading,' which was derived from the mest recent previous three years of data.*

- The limits were de_veleped- using 'year-reund flows although -the Distﬁct reclaims its efﬂuent
durihg the dry season. The‘ limits were also deri‘ved _usin'g mercury data resulting from older,
less_-sensitive detection techniques. |

_ | The mercury mass triggers were based on the loads actually discharged to the

' Napa RIVCI‘ 47 If the District exceeds the trigger values, the District must 1dent1fy the cause and
investigate corrective actions, such as improving pubhc educatlon and outreach, increasing -
reclametion, and other eptions.“ In addition, the District must develop a-plan and time schedule,

acceptable to the Regional Board Executive Officer, to implement all reasonable actions to

maintain mercury mass loadings at or below the trigger.”

!

“-Qeeid; Finding 45¢. ‘
 As explained above, the Regional Board has agreed to delete the permit finding on altematlve final default
hm1ts therefore the final limits will be consistent with the wasteload allocations in a TMDL.

% See Revised Draft Fact Sheet (July 20, 2000), Reissuance of Waste Discharge Requirements for stcharge to
4S7tate Waters for Napa Samtatlon District, Napa County (Fact Sheet), pp. 10-11 and Att. C.

Ibid, ,
8 See Order No. 00-059, Provision F.4.
® Ibid.

11.
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(2) Contentions |
Contention No. 1: 'T'he Di-stric'tlcontends that Congress httended- in the Clean

Water Act that water quality-based effluent Hmitations,- including mass limits, be b_a_tsed solely on -
the results of a TMDL process. Hence, the District argues that, in the absence of zt TMDL, the
Regiona_l Board'could ﬁot legalrly regulate the mercury mass discharged by the District to the
Napa River. |

| Finding: The District’s co'\ntentions: are withoﬁt merit. Asa preliminary matter,
the Board notes ttxat the Regional Board (tid not impcse final water quality-based mass limits on |
the District. Final water quality-be.sed limits will not be imposed for several yeatrs. When they
are, they will be consistent w‘ith the_ wasteload allocations in 2 TMDL. The Regional Board, |
instead, imposed interim limits based on current treatment plant performance. |

| The Regional Board was unquestionably authorized to regulate the mercury mass
discharged by the District to the river prior to the development of a mercury TMDL. Indeed, the
Clean Water Act mandates that permits _include water quality-based effluent limitations where-
necessary to meet water quality standards. The Cleen Water Act in section 402%° created the
National Poliutant Discharge Elimination System (NPDES) to regulate the potnt source®
discharge cf pollutants to surface waters. The Act prohibits the discharge of any pollutant except
in compliance with a permit.” Permits must implement section 301, which requires that

dischargers compiy with certain technology-based effluent limitations as well as “any more

stringent limitation, mchdmgihnsenecessaguomeetwatepquahty-staaé&ds&w

* 33 U.S.C. sec. 1342. NPDES permits in California are issued by the State Board and the Regional Water Quality
Control Boards. ' -

5! A “point source” is “any discernible, confined and discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel . . . from which pollutants are or may be discharged.” 33 U.S.C. sec. 1362(14).

" %2 See id. secs. 1311(a), 1342.

3 Id. sec. 1311(b)(1)(C).

12.



express wording. of seetion 301 suggests that this requirement applies to impaired waters only
after TMDL-development.
This view is r-eﬂected 1n EPA permit regulations. 'They require that permits

include any requlrements “in addition to or more stnngent than” technology-based limits and
“standards that are “necessary to ... [a]chieve water quality standards.”54 A pollutant must be
limited if its d1scharge has the réasonable potentlal to cause, or contribute to, a water quahty
standards wolatron.” Ifa wasteload allocation has not “been prepared by the State and approved
by EPA pursuant to [the TMDL regulatlon]” the permrttlng authonty must nevertheless estabhsh
a permit hm1t that is “derived from, and comphes with all apphcable water quality standards 36
_ These regulatrons according to EPA, “do not allow the penmttmg authority to delay developmg
and issuing a permrt ifa wasteload allocation Has not already been developed and approved 57

W " The Board does not believe that the Clean Water Act 1s vague or amblguous on
this point. Assumrng that it were, however the Board may appropriately defer to EPA’s’
interpretation of the Act.® This interpretation is eminently reasonable given that achieving water
quality standards is one of the Clean Water Act’s central objectives.*

The District argues that EPA’s Water Quality Standards Handbook (Handbook)®

lends itself to a different interpretation. The Handbook is a compilation of guidance on water

** 40 C.F.R. sec. 122.44(d).
55 “Limitations must control all pollutants . . . which-the fpermit issuer]-detefimiries are or may be dlscharged ata-

—level-which-will-cause; have the reasonable potential to cause, or contribute to an excursion above any State water
guahty standard, including State narrative criteria for water quality.” 1d. sec. 122 A44(d)( l)(1)

Id sec. 122.44(d)(1)(vii).

7 54 Fed, Reg. 23868, 23879 (June 2, 1989); cf. American Paper Institute v, United States Envzronmental
Protectzon Agency (D.C. Cir. 1993) 996 F.2d 346, 350.

® See Chevron USA. Inc. v. Natural Resources Defense Council, Inc. (1984) 467 U.S. 837.

Arkansas v. Oklahoma (1992) 503 U.S. 91, 106.

® Water Quality Standards Handbook (2d ed. ) EPA-823-B-93-002.

13.
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| quallty standards, rather than a pnmer for developmg effluent limitations. In partlcular the
Handbook does not state that water quality-based efﬂuent limitations for impairing pollutants,
prior to TMDL-development are 1nva11d Rather, the Handbook spemﬁcally refers to EPA’s
i Technical Support Document for Water Quality-Based Tox1cs Control®, which details how to
© derive water qtlality-based effluent limits, both with and Wi-thout a TMDL.®
* In practice, both EPA and the state have issued permits for years that regulate the
dlscharge of impairing pollutants to 303(d)-listed waters before TMDL development For these

reasons, the Board has previously rejected the Dist_rict’s interpretation63 and continues to do so.

* Contention No. 2: The District argues that Clean Water Act section 301(b)(1)(C)
only .requires compliance with efﬂuent limitations implementing pre-1977 water quality
-standards. Post-1977 standards, the District contends, were to be irnplemented under the Clean
‘Water, Act through various pianning programs, such as the now-inactive _section 208% areawide
waste treatment'management program and the TMDL program.. .
| Finding: The Distrtct’s oontentions are without merit. EPA has taken the

position, since at least 1982, that “there is no dispnte that [section] 301(b)(1)(C) continues to
have regulatory force and applicability” post-Julyl, 1977.% Consistent with EPA’s
interpretation, the states and EPA have issued thousands of permits sinee 1977 implementing

post-1977 water quality standards. Over the years, numerous courts, as well, have interpreted

S See fn. 75, infra.

62 See Handbook, fn. 60, supra, p. 7-9. :

5 See Order WQ 2001-06, p. 29 at fn. 114 citing Order WQ 89-11, p. 11.

% 33U.S.C. sec. 1288. .

5 In the Matter of Star-Kist Caribe, Inc., 3 E.A.D. 172 (NPDES Appeal No. 88-5) (April 16, 1990) (Star-Kist)
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section 301(b)(1)(C) to require that permits include any more stringent limits necessary to meet
water qualit)"-s-ta.ﬁdards.‘6 | B

’ The District’s interpretation conﬂicté with the actual wordiné. of
section 301(b)(1)(C), with the Clean Water Act’s ovérriding objectives, and with E;.PAV
interpretation. It must be rejected. The section, ih fact, states that in order to aéhievé the Clean

Water Act’s objective, “not later than July 1, 1977 [thére shall be achieved] any more stringent

'limitation, including those necessary to meet water quality standards . . . ™" The statute patently .

does not requife compliance with only pre-1977 water. quality standards. Rather, as EPA’s
Environmental Appeals Board concluded in Star-Kist, Congress provided the J uly 1, 1977

deadline as a “grace period” in a timetable to achieve the Clean Water Act’s o’bjecti.\"es.68 Once

the grace period lapsed, permits had to contain effluent limitations necessary to meet whatever

water:quality standards were in effect when the permit was issued.

Contrary to the Di$tri_ct’s asser'tioﬁ, the Board finds this interpretation logicai and
compeiling. The Star-Kist decision intexpréts the Clean Water Act consistently with its overall
objective “to restore and maintain the chemical, physical, and bioloéic_al integrity of the Nation’s
Waterg.”“ The decision likewise hMohizcs other Clean Water Act proviéions that explicitly
contemplated that the states would continue to adopt new and reviéed standards after July 1,

1977, and provided that the states could allow compliance schedules for them.” Compliahce;

= See;e:g;ﬂ‘rkaﬁ:sa:s“v'TOkiahoma, fnn."S9, supra; American Paper Institute, Inc. v. United States Environmental

Protection Agency (D.C. Cir. 1993) 996 F.2d 346, 349 (“Of primary importance in this case is section 301’s second
requirement—i.e., that permits contain discharge limitations sufficient to assure that the receiving waterway satisfies

- water quality standards.”)

% 33 U.S.C. sec. 1311(b)(1)(C).

58 See fn. 65, supra. '

% 33 U.S.C. sec. 1251(a).

" See id. secs. 1313(c), 1313(e)(3)(F).
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schedules are irrelevant if permits need not implemem ‘nevw standards.” To read the statute as
suggested -by'_the District would créate a gaping hole in tﬁé :egulatéry scheme that cannét be
reconciled with the Clean Water Act’s goéls to achievé anters that ‘are.“ﬁshable_ and 'swirhinabl'e” .
by 1983 and to eliminate pollutant discharges by 1955."_ |

| The District cites a number of cases that heid thaf .ad.ministrative agencies could

not legally.extend the 1977 statutory deadline for meeting the then-existing standards. These

cases are irrelevant because they do not address the specific question at issue: Does section

. 301(b)(1)(C) continue to'ha'v'e regulatory effect for pqst-Jlily 1, 1977 standards? The District

also cites a 1978 EPA memorandum that addresses post-1977 compliance schedﬁles. “The

- memorandum assumes that permits must implement post-July 1, 1977 water quality Standard'éa

and, thus, does not suppb_ﬁ the District’s position.

The District asserts that 40 C.F.R. section 122.44(d) is also flawed because it is
based on EPA’s'-enoneoué interpretatibn of Secﬁoh 301(1.))'(‘1)('(3). Because thé Board rejects the
District’s interpretation of section 301.(b)( 1)(C), the Board concludes that the District’s chailénge B

to the regulation is also without merit.

Contention No. 3: The District also contends that 40 C.F.R. section 122.44(0)

does not apply to publicly-owned treatment works (POTWs). That regulaﬁon requirés that

diséhargers meet “any requirements in addition to or more stringexit than promulgated effluent

limitations guideline_:s or standards . . . necessary-to . . . [a]chieve water quality standards . . . .”

™ See id. sec. 1251 (a)(1) and (2). Waters that are fishable and swimmable are waters that provide for the protection
and propagation of fish, shellfish, and wildlife and for recreation in and on the water:

™ See Joint Response to SWRCB Draft Order, fn. 32, supra, Exhibit C, pp. 4-5. The memorandum discusses post-
1977 water quality standards compliance schedules. It states that if the states have not established compliance
schedules in their planning documents, “the EPA permit writer must establish

the source’s Phase II [water quality standards] compliance schedule.”"
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The District argues that “effluent limitations guidelines or standards™ apply only to indusfrial
' so,urcesg | |

| Finding: We:disagree. The phrase “effluent limitations gnidelines end standards”
is commonly used throughout the NPDES pennit regnlations to refer to any efﬂnent
requlrements established under the Clean Water Act. The language quoted above was ﬁrst o
included in the NPDES regulatlons in 1979.7 The original language has long been 1mplemented '
in permits issued to POTW s. IfEPA had intended the regulation to apply only tol industrial
‘sourees, EPA would'have narrowed the scope of the regulation when it was originally adopted or
later, in the many regulation revis’ionrs adopted subsequently. o

- Contention No. 4: The District further argues _that- mass limits are not mandated
by the:NPDES permitting regulations. The regulatiens requirelthat permits include mass limits -
for allgﬂpollutants, with three exceptions, including one for pollutants for whieh “the applicable
standards and limitations are’.expressed in t_erms of other units of measurement.”” Since
concentration limits are included in the District’s permit, the District argues that mass lilnits are
unnecessary.

Finding: EPA interprets its regulations to generally require mass limifs for all

pollutants for which mass limits can be calculated. And, “[m]ass limits in terms of pounds per

™ See 44 Fed. Reg. 32854, 32907 (June 7,1979), 40 CFF. R 122, 15(1)
- ™ 40 C.F.R. sec: 122.45(f). "This section states:
© (1) All pollutants limited in permits shall have limitations, standards or prohlbmons o
expressed in terms of mass except: R

~(i)For pH, temperature, radiation, or.other pollutants which cannot appropnately
be expressed by mass;
(i) When applicable standards and limitations are expressed in terms of other units of
measurement; or
(iii) If in establishing permit limitations on a case-by-case basis . . ., hmltatlons expressed
in terms of mass are infeasible because the mass of the pollutant discharged cannot be related
to a measure of operation . . ., and permit conditions ensure that dilution will not be used as
a substitute for treatment.” ‘ :
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- day or kilograms per day can 'ﬁe- calculated for all chemical-specific toxics _éu_ch- as éhslorine or
chrofﬁium.”’s
‘Whether or not EPA regulations mandate mass limits, the Regional.Boatd clearly
had the discretion‘to include mass limits\‘ for 5ioaqcur9ulative and persistent pollutants.in the. |
District’sﬁpehni't. .Under state law, the Regional Boards must ensure that permits comply with
the applicable water quaﬁty control plan, protect beneficial uses, and prevent nuisance.” EPA
'guidance instrucfs that “[m]ass limits are particularly important for conitrol of biéconcentratable _
poliutants. ... For these. poilutaﬁts, controlling mass .ldadings to the receiving water is critical fof
.preventing adv_e_rs.e enviromﬁental effects.”” In general, mass limits for bioaccumulative and
persistent:po.llutants are appropriate because their toxicity is typically associatcd" v;'ith mass rather -
than concentration. Here, the Regional Board was authorized to impose mass limits in Order
-No. 00-059 to implement the Basin Plan narrative bioaccumulation obje'ctive.78 'This narrative
objective protects beneﬁcial uses associated with fish consmhption in downstream San Pablo
Bay waters.
| When a waterbody is impaired due to e);cessive pollutant levels in fish tissue or

sediments, reguiating mass loading is éven more important. This Board’s Implementation Policy:

cautions the permit writer in these circumstances to consider whether to limit the pollufant mass

" Technical Support Document for Water Quality-based Toxics Control (March 1991), EPA 505 2-90-001 (TSD),
p. 110. See also Water Quality Guidance for the Great Lakes System, 40 C.F.R. Part 132, App. F, Procedure 7,
which requires that water quality-based effluent limits be expressed as both a concentration value and a mass
_loading rate . N : e
’ See Wat. Code secs. 13263, 13377.
"7 TSD, fn. 75, supra.
78 Basin Plan, p- 3-2. This narrative objective states:
“Many pollutants can accumulate on particles, in sediment, or bioaccumulate in fish and other
aquatic organisms. Controllable water quality factors shall not cause a detrimental increase in
concentrations of toxic substances found in bottom sediments or aquatic life. Effects on aquatic
organisms, wildlife, and human health will be considered.” '
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loadlng to “representatlve current levels pendlng TMDL. development in-order to implement the

apphcable water quahty standard.”” With respect to mercury in particular, EPA has

- recommended that the ‘state consider water quality—bascd effluent limits based on mass for

discharges to-water bodies that are ilnpairéd due to mercury fish tissue or sediment
contamination.*® Mercury loadings, under these circumstances, “could contribute to or |
exacerbate the impairment.”®!

Contention No. 5: The Regional ‘Boa;d'cited antidegradation policies as one basis

fof supporting the mass limits in Order 00-059. Antidegradation policies, in general, specify the

criteria that 2 permit issuer will use in deciding whether water quality can be lowered. The

District contends that Clean Water Act section 303 (d)(4)(B)™ }imi.t-s antidegradation policies only
to waters that are currently attaining sténdards. The District further contends that neither federél
nor state antidegradation policies maﬁdate' mass limits.

‘Finding: The District’s interpretation of section 303(d)(4)(B) is erroneous.
Antidegradation policies,” indeed, support the mass limits in Ordef OO-059. |

In 1987 Congress amended the Clean Water Act to, among other things, add an
anti-backsliding rule and exceptions to the rule in section 402(0).** Congress also added

section 303(d)(4).* The anti-backsliding rule, in general, prohibits reissuing a per_mit witha

pollutant limit that is less stringent than a comparable limit in a prior permit. There are two sets

7 Policy, sec. 2.1.1 at 20.
80 65 Fed. Reg. at 31698.

81 fbid.
32~33 U.S.C. sec. 1313(d)(@)(B).

® The state antidegradation policy, entitled “Statement of Policy with Respect to Maintaining High Quality of

Waters in California, State Board Res. 68-16, is part of the state’s water quality standards. It is in all of the Regional
Water Quality Control Board’s water quality control plans. It incorporates the federal policy where applicable. This
discussion focuses on the federal policy because it is applxcable to NPDES permitting actions. See State Board
Order WQ 86-17 at 17-18.

8 33 U.S.C. sec. 1342(0).
% See Pub.L. 100-4 (Feb. 4, 1987).
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-of exceptions for water quality-based effluent limits, one in--section-402(o)(2)*and the second Ain
.section 303(d)(4).% | |

Secﬁon 303(d)(4) distinguisnes between waters that attain Water quality s.tand.ardsl
(in § 303(d)(4)(B)) and those that do not (m § 303(d)(4)(A)) Effluent limits for attainment
waters may be relaxed if cons1stent w1th antldegradatlon requlrements Effluent hm1ts for non-
attainment waters may be relaxed only if the existing permit limit is based on a TMDL, and the _'
/ vcumulativve effect of all revised limits assures attainment of Water: qualit_y_sfandards or the -
affected use is removed. | |

_Secﬁon 303(d)(4)(B), thus, oniy dictates.th_e_ circumstances under which
backsliding is allowed for attaininent waters. If does not and cannot reasonably be read to
restrict ant1degradatlon only to waters attaining standards Had Congress intended this result, it
needed to:be much more explicit. When section 303 (d)4) was added to the Clean Water Act,
the federal antidegradation policy"7 had been in existence for more than 20 years. The policy
applied in 1987 and still applies to any lowering of water quality, not just a lowering in waters
attaining standards.

This interpretation finds support 1n the language of the federal policy. The policy
establishes three tiers of Water quality protection.®® In Tier one the states must, at a minimum,
ensure that the water quality necessary to support existing instream uses is mai-ntained. Tier two

waters are referred to as “high quality waters.” These are waters whose quality is better than that

% TSD, fn. 75, supra, at 113.

¥ The federal policy was first added to the water. qualxty standards regulations in 1975. It is now found at 40 CF.R.
sec. 131,12,

% 40 CF.R. sec. 131.12. See also the discussion of an’ﬂdegradatxon in Water Quahty Standards Handbook, fn. 60
supra, ch. 4.
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required to eupport instream uses. Water quality may be lowered in thes‘e.'waters if riecessary to
allow impertant ecoriomic or social development. Tier three wa‘te_rs are outsrailding national
resouree waters, such as Lake Tahoe and Mono Lake. IN'o 10wering of water quality is allowed in
Tier, three waters. ”

. Tier one waters are ob.viously'waters whose quality does not meet that of Tier two
waters. | Tier one waters, ihu_s, are waters whose quality is not better than that required to support
instreeim uses. 'I;hey are necessarily waters vth.at. are either not attaining or are just barely
attaining standards.

San Pablo de hés been identified on the-3'03(d) list as a nonattainment water due '.

B

to mercury bioaccumulation in fish tissues. Bay waters are, therefore, presumably in Tier one

with respect to mercury. Assuming that evidence in the Regional Board record supports the

4

presu@pﬁon of impairment, the Board concludes that interim, performance-based mass mercury
limits are appropriate to prevent a further lowering of iivater_ (qu_ality in San Pablo Bay waters and
to implement its Tier.one status.

Coiltention No. 6: The District contends that the mere fact of a 303(d) listing is ._
insufﬁcient to justify limiting the mass ciischarge of impairing pollutants to their current levels.

Finding: The Board agrees that a water body lietirig, without more, ie an
insufficient basis on which to conclude that tiie ‘Water lacks assimilative capecity for the
impairing pollutant. The fact ofa listin'g,v hmivever, isa sufﬁcient basis on which to conclude that

a pollutant should be 11m1ted in a permit.* Further, the data on which the listing is based may

¥ See Policy, secs. 1.3, Step 7, at 5 (A Regional Board may use other information to determine that a pollutant must
be limited, including “water quality and beneficial uses of the receiving waters, [Clean Water Act sec.] 303(d)
listing for the pollutant, the presence of endangered or threatened species or critical habitat, and other information.”

(Emphasrs added.).
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The Board held in the Tosco ordel.;ithat a li-sting is suggestiVe of i.inpairment But-is-
not determinativé.90 A listing is only sﬁggéstive-of impairment because the standard for'li_sting.. N
hﬁs been set at a threshc';ld low enough to .ens'ur.e that all waters of concern are brought within tl.le_
TMDL regulato_ry structure. Indeed, EPA has instructed the states tb rely on “all existing and
reédilj;"available watér.qﬁality—related d?té and information” in making ‘1i§tin'g -decisioﬁs?_; In
addition fo sampling data, this infénnatioﬁ caﬁ include, for example; opinions ﬁo_m other
agenciés, énécdotal inforr_nation frqm th¢ public, and qircumstantial evidence. .' Further, as we
stated in the Tosco ordg'r, the infénnation may not repreSenf cqnditions thfoﬂghoﬁt the entire
water bo.dy orin all Seés_ons. : | |

Thé,cénverse is also true. The fact that a water body is not listed dqes.po.t'
necessarily mean that the water h'_asv assimi'lativé capacity f;)r a pollutant. In all cases, the -
Regional ,Béardé have the discreﬁon to determine whether or not avmixirig zone and dilution
CIgdits are appropﬁate for a di'scha.rge.92 In making this determination, they are not required to
authorize the full waste assimilation capacity of the receiying waters.*

Although a listiﬁg alone does not conclusively determine a water’s capacity to
assimilate an impaiﬁng pollutant, the .listing does indicate that the water is of concern and -

deserves further scrutiny. In particular, a 303(d) listing for a priority pollutant may-form the _

% See Oder. WQ 2001-06.2£ 20 ' . ' -

T TY40CFR sec. 130.7(b)(5). ,
2 For priority pollutants, see Policy, sec. 1.4.2 at 13 (“The allowance of mixing zones is discretionary and shall be
determined on a discharge-by-discharge basis.”). See also TSD, fu. 75, supra, sec. 2.2.2 (“Mixing zone allowances
will increase the mass loadings of the pollutant to the waterbody, and decrease treatment requirements. They
adversely impact immobile species, such as benthic communities, in the immediate vicinity of the outfall. Because
of these and other factors, mixing zones must be applied carefully, so as not to impede progress toward the [Clean
Water Act] goals of maintaining and improving water quality.”).
> Wat. Code sec. 13263(b). :
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basis for a Regional Board determination that discharge of the pollutant has the reasonable
potential to cause or coﬁtribute to a water quality standards violation_ and, theréfore, that fhe
pollutant could be limited ** Here, the Regional Board could prOp‘eriy determing, based on
San Pablo’s listing for mercury, that the District’s discharge of this -poilut'ant had the reasonable
potential to cause or é:ontribute toa violaﬁon, of downstream water quality staﬁdards for
bioaccumulation. | |
And, while a listing‘alo.ne is not determinative of assﬁnil_aﬁve capacity, the data
and other information on which the listing is baéed certainly may justify mass limits for the
impairing pollutant. In'this case the Regional Boar?i c_ould properiy dgtermine, ‘based on the
listing as well as othk_ar relevant water qﬁality infoﬁnatibn, thét the mercury mass discharged by
the Diétrict had to be limited to prevent further waterlquality irﬂpairment downstream.
3 Contention No. 7: The District objects to the mass limits on the -additiohal ground |
" that the Regional Board failed to comply with Water Code section 13263(a). The District
contends that this stétute required the Regional Board. to consi&er certain factors, including |
economics and the need for developing hoﬁsin‘g, before imposing the iimits.
FL_dmg The fnass, performance-based limits do not violate section 13263(a).
This statute fequires_ that waste dischafge requirements implement “any relevant [basin pléns]
that have been adopted, and . . . take into coﬁsideration' the beneficial uses to be protected, the
water quality objectives ;easonably required for that purpose, other Waste discharges, the need to

prevent nuisance, and the provisions of section 13241.” Section 13241 specifies factors that the

“Regional Boards must consider in establishing water quality objectives. These include economic

considerations and the need to develop housing, as well as factors relevant to the water body,

* See Policy, sec. 1.3, Step 7 at 5.
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such as its past, present and probab'le future beneficial uses and its environmental
characteristics.”
The Board has previously concluded'that the Regional Boards are not required to

consfder'the seetion 13241 factors when implementing an existing Basin Plan obj ective. The

. Board has also held that the Regxonal Boards are not required to consider the sectlon 13241 .

factors when they establish performance-based mass limits in a compliance schedule to achieve a

| previously adopted objective.” The limits in dispute here are based on the treatment plant’s

current capabilities to remove mercury. The limits are essentially placeholders. They are -

' 1ntended to preserve the status quo pendlng TMDL development Ifthe Regional Board

ultimately adopts a site-specific mercury obJectwe based on bloaccumulatlon as part of the
TMDL process the Regional Board will have to comply with section 13241 at that time.

The District’s primary concem is the Regional Board’s alleged fallure to consider
economics and the need for developing housing. Although the Board concludes that the |
Regional Board was not required to consider the section 13241 faetors, the Board finds ample
evidence in the record that the Regional Board did, in fact, consider ﬂlese factors.

Although the Regional Board did not calculate the interim mﬁcury mass limits to

{

purposely account for future growth, the limits allow some room for growth. This is due to

% Section 13241 lists 6 factors that the Regional Boards must consider “in establishing water quality obJectlves »
These include: :
“(a) Past, present, and probable future beneficial uses of water.
_(b) Environmental characteristics of the hydrographic unit under-consideration, including the quality-of —
water available thereto.
(c) Water quality conditions that could reasonably be achieved through the coordinated control of all
factors which affect water quality in the area.
(d) Economic considerations.
(e) The need for developing housing within the.region.
" (f) The need to develop and use recycled water.”
% > See, e.g,, State Board Orders WQ 94-8 and 77-16.
7 See Order WQ 2001-06 at 29-30, citing Order WQ 90-5, pp. 79-80.
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— — & Inreviewing the fercury mass limit calculations, the Board has noted an
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several factors. The Regional Board célcﬁlated'the_ mercury.masls load rate by .taking_ the average
of lﬁ_-month_movmg average mass loads dvér a 3-year period: ahd adding 3 standérd deviations
.of that data. To develop a mass load rate for a given month, the Regional Board mulﬁplied the
mercury effluent concentration By the average monthly flow.” The Regional Board used. N
; repOrted detéctioh limits, which occurred m 20 _of 21 'samp'lés, to represent the c’oncen_trétioﬁ
Whenevér fhere were no defectable coﬁcentrations. Accordi_ngly, the mercury mass-li_mit was _
developed with loads that méy not actually exist. | N
| Secoﬁd, the rhass limit was calculated using monthly.avérage ﬂp‘ws discharged to |
the Napa Rive’f with an incidental credit built into the calculations by' adding monthly average
flows-of reélaimed water. Thus, the Dish‘i-ctrec.:eived “credit” for its reclamation effoﬁs-.
| +  Anincidental allowance for growth wa's: likewise Built into the calculations by
.taking the average of the 12-month mqving averages and adding 3 standard de\;iat'ions. Had the
Regional Board added only 2 standard deviations, none of the histoﬁqal moving averages would
have exceeded the limit. Consequently, adding 3 standard deviations resuits m an even greater
cushion.
Fourth, the kegional Board calculated the mass limits using data derived from_
older analytical detection methéds. Future coﬁpl‘iance will be determined using data derived
from newer, more seﬁs_itive analytical methods.”” And, ﬁnally, there is no evidence in the record |

that the mass limits will, in fact, adversely impact growth and development in the Napa area.

_ apparent anomaly in the data, The
mercury concentrations for March 1997 and December 1997 on the calculation sheets (Fact Sheet, Att. C, pp. 42 and
43) do not match the data shown in the reasonable potential analysis data sheet (Fact Sheet, Att. B, p. 26). On
remand, the Regional Board should review these data and the mass calculations. '

* In June 1999 EPA published a final rule promulgating EPA Method 1631 for mercury. The method has a much
lower detection limit, around 0.0005 pg/L, compared to 0.2 pg/L using traditional methods. EPA recently published
proposed modifications to the rule to require use of clean techniques and quality control requirements when using
the test method. 66 Fed. Reg. 51517-51528 (October 9, 2001).
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Mgnm The'D_iétrict’ contends fhat the mass limits are neither required
by, nor consistent with, the Imp-lement'ation Policy. | |
| Em,d,gg_ The Policy did not apply. Howev'er,.using the Poh;cy as guidancé, the
Board finds that the mass limits are unquestionably consistent with the Policy. |
The Policy applies to the impleméﬁtation of only NTR and CTR cﬁteria and -
- numeric obj ectlves in Regional Water Quahty Control Boards® (Regional Board) Water quality
control plans (basin plans) for priority pollutants.'® Thus, when the Regional Boards 1mplement
narrative water q_uahty objectives for priority pollutants, the Policy is not binding. In adopting
the' Polic;y, however, the Board intended to establish a standardized approach for bermitting toxic
pollutalnt discharges to the state’s inland surface waters and enclosed bgys. and estuaries. In light
. of this-*goél, the Board concludes that it is appfopriéte to use the Policy as guidance in reviewing
| the priority pollutants limits at issue in Or(;ier No. 00-059."

"The Policy speciﬁcaily directs the Regional Board to consider, when basing a
compliance schedule on a TMDL, “whether fhe mass loading of the biqaccumulative pollutant(s)
should be iimited to representative, cﬁr;ent levelé pending TMDL developmént in order to
implement the applicable Watef quality standérd.”m The Regional Board based the mercury
" compliance schedule in Order ‘No: 00-059 on a TMDL; hence the interim, performance-based

mass limits are consistent with this Policy directive.

Cantention No. 9; The District additionally contends that the mércury mass limits

ar(il_nammpnaiabecauseihe.Napa-Rlvephas—nofbemdm&ﬁed-as mxpmed‘formeW

Further, regional momtonng data demonstrate that San Franc1sco Bay waters generally do not

See Policy, Introduction and sec. 1.1.

! The Board also notes that the Policy’s implementation provisions are, generally, consistent with EPA guidance
‘in the TSD, fn. 75, supra, on water quality-based toxics control. .
' Policy, sec. 2.1.1 2t 20.
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exceed EPA water quality criteria guidaﬁc'e for mercury.'” Therefore, the"District coﬁpiud_eé that |
current mercury levels in waters potentially iﬁﬂuenced By the .-District’s -dis_charge are 'iJrotecting
¥ . ' . , .
the désignated beneficial uses.
| Emggg._ Théﬁnpairm‘eht af issue herc(is'n'ot based‘on_ lh_ercury 'Watér éolumn
concentrations, but rather on evidence of mercury bio-acéumulétioh ir\i fish tissues in.dow.nstrelam _
San Pabl§ Bay waters. Because mercufy bioaccumulatés; controlling mass logdihg is critical.
Even small quantities can be of cdncem. The District-’s mass mercﬁry discharge to the Napa
River can‘exacerbate the identified impairment of Saﬁ:Pablo Bay.' .There‘is no eyidén‘ce in the
record that mercﬁry diScHarged by the Distrid is téken -oiiit of the hydrologic system, by
~volatilization or other processes, before reaching San Pablo _Bay. Absent tﬁis eyiden‘ce, thg
Board, assumes thét it reaches the bay either through sediment transport or-in the water column.
The Dzlstnct does not 'argli_e that the bay is not irﬁpai;'ed due to mercury bioaccun_lul'at-ion,- nor

does the District contend that the mercury it disché;rges does not reach the bay.

Cantention No. 10:The District contends that the mass limits and related fmdiﬁgs
are not based on évidence in the record or pérmit findings.
| _lﬁn.d,];ng:_The Board concludes that Order No. 00-059 should be remanded to the
Regional Board to clarify the ﬁridiﬁgs aﬁd augmeﬁt the record for the permit. Order No. 00-059
has extensive findings. The fmdings clearly indicate that the Regional Board is regulating
| mercury mass based on the San Pablo 303(d) listirAngfor excessive fish tissue levels _of mercury.

The findings should clarify the water quality standard that the 'Regioﬂal Board seeks to protect

through regulating the mercury mass discharged by the District, The Board assumes that the

1% Past EPA human health criteria guidance for mercury has been for total mercury in the water column, EPA
recently issued a new mercury criteria guidance document for human health protection. It contains a recommended
fish tissue residue criterion for methylmercury of 0.3 milligrams per kilogram. See EPA-823-R-01-001. See
generally http://www.epa. gov/waterscience/critcria/methyhnercury/criteria.hunl. , :
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Regional Board intended to implement tvater quality s-tandards for bioaccumulationvin' San Pablo
Bay. The findings should also address the nexus between the District’s Napa R1ver dlscharge
and the downstream 1mpa1rment As stated prev1ously, in the: absence of ev1dence to the
contrary, the Reglonal Board can reasOnably assume that mercury discharged by the District
: reaches San Pablo Bay, either through sediment transport or in t_he water column.
| Finally, the Board held for the first time in the Tosco decision that.a'
sectlon 303(d) listing, alone, cannot support a ﬁndmg that an 1mpa1red waterbody has no
| assnmlatlve capaclty for the impairing pollutant 14 This de01s10n was made aﬁer the Regional
Board adopted the District’s permit. In Order No. 00-059 the Regional Boar_d found that
San Pablo Ba}t is impaired and, therefore mass limits 'Were necessary to prevent .ﬁir'ther
degradation. Cons1stent w1th the Tosco decision, the Board concludes that the Reglonal Board
must augment its record w1th the ev1denoe of downstream 1mpa1rment in partlcular the ﬁsh
tissue data showxng mercury bloaccumulatlonﬂ.
b. Mercury Concentration Limits |
(1) Description
While it is clear that the Regional Board regulated the mercury mass in the
District’s effluent to address the downstream impa_innent in San Pablo Bay, the Reglonal Board’s
rationale for regulating the mercury concentration levels in the District’s efﬂuent’ is less unclear.

The Regionali Board apparently followed the procedures outlined in the Implementation Policy to

1% See fn. 35, supra.
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- determine whether a mercury effluent limitation was required to implement the Table 3-4

footnote-value .o,f 0.012 ug/L 105 }

The Policy has three triggers for selecting pollutants requlnng water quahty-based
effluent 11m1ts 6 The first compares the maximum pollutant effluent concentration W1th the
most strmgent appl1cable criterion or water quality objective. If the maximum effluent
concentratmn equals or exceeds the cntenon or Obj ectlve the pollutant must be limited. The
second tngger compares ambrent background pollutant concentratlons to the apphcable criterion
or objective. If the background concentration equals or e;(ceeds the cntenon or obJectlve the

pollutant hkew1se must be hmlted In the third trigger, the Regronal Boards can exercise thelr

d1scret10n based on. other appropnate 1nformat10n to detenmne that apollutant must be

regulated. Th1s- information can include, for example, fish tissue resid_ue data, lack of dilution,

and a Clean Water Act section 303(d) listing.
| ‘ " To analyze reasonable potential for the Dlstrict’s dlscharge, the Re_gional Boanl
relied on the first trigger. The Regional Bodrd used effluent monitoring data from January 1§97'
through December 1999 for this purpose. The Regional Board did not have ambient background
receiving water data- for these pollutants and, hence, could not use the second reasonable
potential trigger. |
The Reg10na1 Board found reasonable potentlal for mercury using the 0.012 pg/L |

mercury value. 7 The maximum efﬂuent concentration was 0.01 pg/L, a value shghtly lower

105 See Fact Sheet, fn. 46, supra; Table 4 at page 11, Table 5 at page 14, and Att. B at pp. 26-27. As explained
prevxously, at pages 9-10, supra, the Basin Plan in Table 3-4 has a freshwater mercury objective of 0.025 pg/L, as a
4-day average. The table references the 0 012 pg/L value in a footnote.

See Policy, sec. 1.3 at pp. 4-5.

7 See fn. 108, supra.
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than the footnote value. The maximum- efﬂuent concentration was based on the only detectable
| value out of 21'total samples, with non-detectable values rangmg from <0.01 to <O 018 pg/L.
The Regional Board ‘determmed that the District could not meet water quahty—
besed.efﬂuent limitations hnplemeﬁtiné the footnote value."™ The Regional Boafd, therefofe,
- included interim, perfon’ﬁance'—based concentration limits for ;ﬁercury. The limits are 0.018
pg/L, as a monthiy average fo; the wet seasen; and 0.012 pg/L, as avmonth_ly average; and 0.018
ug)L_, .as. a daily maximum, for the dry season.'” The 0.012 yg/L-velue 1s a earryover from _the.
District’s prior permit.''®. In additioﬂ, Order No. 00-059 requires the District te develo'p and
implement einercury reduction stlidy. As part of the study, the.District ﬁust-implement an -
aggressive soﬁrce control program as well as assess fhe feasibility of at_ta_injng the 0.012 png/L
value.™ |
Order No. j00-05.9 also. requires the Dishief to use analytical methods capable of
detecting mercury at levels as losv or lower than 0.01 pg/L.'* The pexfmit:provides that the
Regional Board will modify the pemﬁt it; new data, collected using uitra-elean sampling and
analysis techniques, do not indicate ‘;a'reasonable potential to cause or contribute to violation of

»113

the mercury water quality objective of 0.012 pg/L.

1% See the Regional Board Response to Petitxons for Review of Waste Discharge Requirements Order No 00-059

2001, from Loretta Barsaxman, Reglonal Board Executive Officer, ;o Sheila Vassey, State Board (Reglonal Board
Response), Response 41 at page 21 and Att. 2.

% Order No. 00-059, Effluent Limitations B(i)7 and B(ii)7.
19 See Order No. 94-037, Effluent Limitations B(ii)5.
' Order No. 00-059, Provision F.3. The District is not required to do the study if mercury samplmg results are
below 0.012 pg/L consistently over a 6-month period.

2 Ibid.
"2 Id. Finding 45 f.
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- (2) Contentions
Contention No. 1: The Dlstnct contends that the Reglonal Board failed to comply
with State Board Order WQ 95-4. Spec1ﬁcally, the D1stnct alleges that the Regronal Board
failed to mclude permit findings that explained its ratlonale for usmg the 0.012 ug/L footnote
g value mstead of the water quality ob_] ective of 0.025 ug/L, to support use of the fonner with .
evrdencem the record, and to address the Water Code sectlon- 13241 factors
| __mggg_ The Board agrees to the extent that the Reglonal Board based
regulatron of mercury efﬂuent concentratlons on its conclus10n that the Drstnct S mercury
discharge had the reasonable potentraI to cause or contnbute toa violation of the 0.012 pg/L
value.: The basis on which the Regional Board, in fact, concluded that the discharge had
- reasonable potential is unclear. As the .Board has. stated above, the Regional Board had an
' altematlve basis for regulation, grounded on the potential for the discharge to contribute to
" mercury bioaccumulation in downstream waters. The Board has previously concluded that the
Reglonal Board must clarify the mercury ﬁndmgs On remand, the Reglonal Board must explam '
the bas1s on whlch it is regulating the mercury concentratlon and, if appropriate, address the
section 13241 factors. |
Evidence in the record 1nd1cates that the Regronal Board based its reasonable
'potentral analysis for mercury on the 0.012 ug/L value: The Regronal Board found reasonable

~ potential although reasonable potentlal was not estabhshed under either the first or second Pohcy

mggcrs_ﬁﬂasmLeMmshed.mdepﬂle-ﬁmﬂnggeﬁbeeeuseﬁemamnmefﬂuer

concentration was less than the 0.012 pg/L value. Tt was not established under the second trigger
because there was no background data. The Regional Board had the discretion under the third

trigger to consider other appropriate information in determining whether a mercury limit was
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necessary. This information could include San Pablo Bay’s section 303(d) lisfing for hfiercufy.
The listfng. is, however, baéed on bioaccumulation rather than water column -concéntra’tions, and
the mercury mass li;njts were imposed to address this impairment. It is not-clear from the recc;rd
whether the Regional Board decided tg\) regulate the mercury effluent concentration to also

s o
address bioaccumulation in downstream waters or to ultimately impleiment the 0.012 pg/L value

‘in the Napa Ri\.rer or the bay.

‘-In Order WQ 95-4 the Board held that the Regional Board was aﬁthorized to
im'povse effluent liﬂﬁtS'more stringeni than limits based on the applicable‘nﬁmerié basin plan._ |
objective where necessary to protect beneficial uses or preQent .nuisance.”“ The Board aiso held
that the rational.e for the more sﬁingent limitations must be explaine& in the pennit'ﬁndings., and
.the ﬁndiﬁgs fpust be supp.orted.by evidence in the record. Further, the findings must reflect that
the Regional Board c_ons;idered the Water Code section 13241 factors m doing So._

- Although n'dt addréssed in the pefmit findings or Fact Sheet, the Regiorial Board’§
response to the pe"citions explains that the Table 3-4 freshwater mercury oi)j ective of 0.025 pg/L
objective was not used because it was based on analytical detectiop limits rather thah
environmental protection. . This statém’ent is supported by language in the accompénying '
footnéte, which explains that the objective is nbt as stringent as EPA criteria, but that it reﬂecfed

the then-existing detection limit.

On remarnd, the Regional Board must clarify on what basis the Regional Board

____found reasonable potential. If the Regional Board intended to implement the 0.012 pg/T,

mercury value, the Regional Board must include appropriate permit findings justifying use of the

value since it is more stringent than the water quality objective, and addressing the section 13241

" Order WQ 95-4, pp. 11-14.
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-factors.'® If, instead, the basis is the narrative bioaccumulation objective, _the findings must

explain thé‘- relationship between the concentration-based limits and that obj;_active._ Alternatively,
the Regidhal Board méy decidé_ on remand to implement the cxisfing mercury objective in the
Basin Plan. | |

Contention No, 2: The District contends that the Regional Boa;d did not comply
with the Irnpleménfatibn Poliéy in imposing the interim, concentration-based mercury limits in
Order No. 00-059. . S |

Em,mg._ The Implgmen"catipn Policy did not apply. The Regional Board did not
implemenf eﬁhe_t aCTR or N_TR criferi‘oh or an applicable numeric Basin Plan obj ec_ﬁve foi' a
priority pollutaﬁt. Rather, the Regional Boafd .appare.ntly decided to regulate the concentfatiqn |

of mercury in the District’s discharge either to-implement the 0.012 pg/L value or narrative

obj ectives for bioaccumulation or toxicity in the river or the bay."

Using the Policy asa guide, however, the Board concludes that the interim,

performance-based concentration limits for mercury were consistent with the Pblicy. Under the

Policy, if a compliance scheduled is authorized and the schedule exceeds one year, the Regidnal
Board must include interim numeric limits for the pollutants."” The interim limits must be the

more stringent of performance-based. limits or the prior permit limitations. " In this case the

"' At times, Order No. 00-059 refers to the footnote value as a water quality objective, but it is clear that the Basin
Plan freshwater objective for mercury is 0.025 ng/L. . '

Y1 The Basin Plan narrative toxicity objective states, in part: “All waters shall be maintained free of toxic
substances in concentrations that are lethal to or that produce other detrimental responses in aquatic organisms.
Detrimental responses include, but-are not-limited-te ~deereased-growthrate-amdecrenset-renradness

resident or indicator species.” Basin Plan at 3-4. - :

N7 See Policy, sec. 2.2.1. If the discharge of a pollutant has the reasonable potential to cause or contribute to a
water quality standards violation, interim limits for the pollutant are appropriate only if a compliance schedule is
authorized. The Policy authorizes a compliance schedule only if the discharger requests one and demonstrates that it
is infeasible to achieve immediate compliance with a CTR criterion or an effluent limit based on a CTR criterion.
1d., sec. 2.1. The Basin Plan imposes similar preconditions to obtaining a compliance schedule. See Basin Plan

at 4-14, - :

18 Policy, sec. 2.2.1.
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Regional Board determined that the District could not meet final -efﬂuent liﬁﬁtatio'ns based on the
0-.6_12 pg/L value, and that final lhﬁits will be based on a TMDL 'Theref;)re,- consistent wifﬂ the -
- Policy, the Regioria\l.Boar'd imposed the more stringent of performance.—based hmlts or the prior
permit limits to regulate the mércury concéntratién in the District’s effluent.

The Policy also_pfovides an altémative basis on which to uphold interim,
perfohnanqe-f)_asgd concentration limits. Under the Policy, a Reg_ibnal' Board is required to _
impose interim numeric limitations whenever the Regional Board finds rcas;)nable pOténtial fora -
pollutant but is unable to calculate final limits."” The interim limits must be the more stﬁngent
.of performance-based limits or the prior penﬁit_limitéiions. In this casé the Regional Board
apparently could not calculate final mercury limits because the RegionaI.Board' lécked
backgfound data.'® | The Regional Board imposed the more stri_hger;i of pe;formaﬁce—based limifs-
or the-prior permit limits. Hence, the Regional Board’s actions were consistent with the
Policy.”' | o

Contention No. 3: The District contends that the concentration limits are
improper because the Napa River is not 303(d)-listed for mercury.

Fin(iing: The Napa Rivér need ﬁot be 303(d)-listed for mercury in order to juétify
intgrim, performance-based concentrationvlimits._ The Regional Board can regulate ﬁercuw
" concentrations in the Distﬁct’s ¢fﬂuent if necessary to implement downstream Qater quality |

standards. As stated previously, however, the Regional Board must clarify its basis for imposing

the performance-based, concentration limits for mercury. B S

1s | 1d,sec.2.22B.
® But see Regional Board Response, fn. 111, supra.
2! While the Board recognizes that the Policy is not bmdmg, it provides an appropriate gulde
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Contentlon No. 4: The District contends that the interim 11m1ts are mappropnate ‘

because they are based on performance of the ox1dat10n ponds rather than the new activated
sludge treatment system. The District expresses concern that its e_fﬂuent mercury concentrations

may increase when its new system is on-line.

Finding: The State Board cannot determine whether the limits can or should be -

relaxed because there is insufficient information'in the record. There is no data on performance
of the new activated sludge trea_tment system. Further, :Order No. 00-059 establishes a process .to
'resotve this issue once the necessary data-is available. This issue is best left to the Re"gional a

‘ Boei'd and the District o resolve in the first instance.

; . The oxidation ponds have performed extremely ‘well in removing metals from.'
influent to the Sosc'o.l piant. This is due to the long pond detention times, which have allowed
greater settlmg of metals-adsorbed particles, and metals prec1p1tatlon through sulﬁde generation.
~ The Reg10na1 Board and the District have anticipated that the new actlvated sludge system will
be less effective in removing metals. In fact, Order No. 00-059 provides that the Regional Board
may reevaluate end reopen the pennit hased on new information after the new system is |
optimized and stabihzed.122 .

The Regional Board has exéressed a willingness to work with the District in
assembhng the de_ta and inforrnatien needed to support a legally-defensible perrrﬁt modiﬁcatiqh.
The Board encourages the Regional Board and the District to continue to work toward a |

mutually acceptable agreement on permit modification.

as a legal prerequisite to modifying the interim mercury concentration limits based on

# Order No. 00-059, Finding 42 b.; Fact Sheet, fn. 46, supra, p. 11 and Att. D.
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performance of the new treatment system. This issue is antidegradation. ~The Board does not
believe that antidegradation requirements necessarily bar permit modification.
As e’x.plaine'd above, the Regipnal Board regulated the District’s mercury

discharge to address doWnstream impai-rment due to bioaccumulation and apparently to aftain the
-0.012 pg/L water column value in either the Napa River or the bay. For the reaéo'ns explaiﬁed
previously, the Board has concluded ﬂ.lat' interim, .performance-‘based mass limits_'are appropriate
to implement Tier one of the lantidegra.lc‘lzation policy for San PéBlo Bay.”® The mass limits are
designed to maintain thé status qﬁo and p;event further degradation- of downstream waters. -

| The Board cannot analyze whether the Népa Rivér itself is in Tiér one or Tier
two, based on mercury water columﬁ coﬁcentrations, howevér, because there is nc; background -
data. .If the 0.012 ;,tg/L_mercury value is appropriate for the Napa River, and water column
cbncentrations inv the river are lower than the 0.012 pg/L value, the river could be in Tier two. If
it is in Tier two, then some lowering of water quality can be allowed 'as-long as the necessary .
antidegradation demonstrations and findings are made.'* The Boéxd notes that,l even if the
concentration limits were relaxed, the Distﬁct would still have to comply with the masé limits.

2. DIOXIN AND FURAN COMPOU&DS o

The priority pollutant, 2,3,7,8-tetrachlorodibenzo-p-dioxin (2,3,7,8-TCDD), is one-

of the most toxic pollutants known to man.' An additional six chlorinated dibenzodioxins and

/

mass mercury limits, as discussed above.

1% To allow a water quality lowering in high quahty waters, the state must ﬁndmg that “allowmg lower water
quality is necessary to accommodate important economic or social development in the area in which the waters are
located.” 40-C.F.R. sec. 131.12(a)(2). The state must assure water quality necessary to protect existing uses fully.
Ibid. The state must also “assure that there shall be achieved the highest statutory and regulatory requirements for
all new and existing point sources and all cost-effective and reasonable best management practices for nonpoint
source control.” Ibid. :

125 See Order WQ 2001-06, pp. 44-47 for a general dlscusswn of dloxms and furans
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ten chlorinated dibenzofurans éxhibit toxic effects similar to 2,3;7,8-TCDD. These “dioxin-like>
cpmpouri&s tend_lto_ be very stable in the environment and to accumulate in biological tissues.
a. Mass Limits _ |
(1) Deséription
The District’s prior pefmit had an efﬂuent limitation of 0.13 picograms per liter |
(pg/L).for 2,3,7,7-TCDD eqﬁivalents or TEQ."”™ The TEQ, 01_"' toxicity equivalence, of a mi-xtﬁre
of the 17 corhpounds is the weighted sum of each compound’s conéentration niultipliéd by its
toxicity equival.enéy factor or TEF. The TEFs express the toxicity ofa compbund as compared
" to 2,3,7,8-TCDD, the most .t0xic compound, which is assigned a TEF of 1.0. | |
- . Order No. 00-059 regulates the maés_ loading of 4 of the 17 cc')mpounds.'27 They -
were the only ones detected in the District’s effluent out of a data set of 6 samplevs spanning from.
1997 t0,1999. The order contains an interim, performance-based mass li-nﬁit.'28 The Regional
Board calculated the limit by applying each compound’s TEF to both detected concentrations
and the methqd detection limit for non-detectable values. Ihe resulﬁng concentrations were
multiplied by appropriate conversion factors and by the flow actually discharged by_the District
to the Napa River to obtain an estiméted méss load during the relevant sampling period. The

Regional Board then averaged the estimated load rates and added 3 standard deviations to obtain

the mass load limit.'”

% Order No. 94-037, Effluent Limitation B(j)5. .

' See Order No. 00-059, Effluent Limitation B(iii) and note 2. The compounds are: 1,2,3,4,6,7,8-hepta CDD;
octa~-CDD; 1,2,3,4,6,7,8-hepta CDF; and octa-CDF. ' '

1% The mass limit, with the City of American Canyon’s flows, is 0.74 milligrams per month (mg/mo), and without
is 0.67 mg/mo.

'® See Order No. 00-059, Finding 46 d.; Fact Sheet, fu. 46, supra, Att. D,
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2 Contentions
’ The District objects to the -interir'rt mass load limits on the same grounds as the. |
District rai‘sec.l,_for the mercury rhass limits. The Board will not repeat that "discussion here. In
this discussion, the Board will _enly address issues specific to the interim dioxin limit.

Contention No. 1: The District contends that the interim mass limits will require
| the District to freeze dioa{in mass emissions at existing leVe_ls. The inevitable reeult will _be a
freeze on local economic growth and development.

Findiﬁg: -Like the interim niercury mass limits, the interim. dioxin limits allow
some room for growth. Over half of the data set for the 4 regulated dioxin and furan compounds |
reflects non-detectable concentrations. Accordmgly, the mass limit was calculated assummg a
‘load that ‘nay not actually exist. Also, the Regional Board’s decision to-add 3 standard
deviations appears to provid_evincidental roorh for growtﬁ. In fact, there is no evidence in the
record that the limits will have any impact on growth and development in the area.

Contention No. 2: The District contends that regulation of dioxins in its effluent
is inappropriate because 2:3,7 ,8-TC]jD has never been detected in its effluent, the Napa River is
not impaired for dioxins, and water column concentrations in both the river and San Francisco
Bay rtleet the CTR dioxin criteria.

Finding: The Regional Board appropriately regulated the.d'ioxin and furan mass
discharged by the District. The District’s efﬂuent contams dioxin and furan compounds.

San Pablo Bay is section 303(d)-listed as 1mpa1red due to the bioaccumulation of dioxins and

furan compounds in fish tissues. Absent evidence to the contrary, the Regional Board could
reasonably assume that dioxins and furans discharged by the District reach San Pablo Bay. The

evidence of impairment can support the interim, performance-based mass dioxin limits in
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Order 00-059. The Regional Board must clarify the nexus between the lDisfrict*s discharge and ;
- the Sén Pablo Bay impairment in findings and must augment its record with fhe evidence -6f
impairment. | |

" The CTR has criteria for 2,3,7,8-TCDD only.i3° The preamble to the rule,
however, eﬁpresses EPA’s expectation that the state will regulate oiher dioxin-like compounds -'
usiné a TEF scheme if their discharge has thg reasonable potential to cause or contribute to a |
violation of a narrative obj ective.”! The Regional Board aétéd.'c0ﬂsistent1y with this EfA
| . directive. Evidence in the record indicates that the 'Regiqnél- Board concluded that the Disuict’é
discharge of the 4 dioxin anci furan compounds had the reasonable p.otential to cause or
cohtribufe toa violatio;l. of a narrative objective, -presumaﬁly for bioaccumulaﬁoﬁ. P.‘i-nal' water
qualit};-based effluent limits will be based on wasteload allocations ina TMDL. To maintain thé
status.quo in the interim, the Regional Board imposed perfonnance—baéed mass limits ‘for the 4
compounds. N

The fact that .water column concentrations in the Napa River and San Pablo Bay

may n§t exceed the CTR criteria for the one dioxin compound, 2,3,7,8-TCDD,' is not
determinative. The other 16 dioxin-like compounds are also toxic. In addition, San Pablo Bay is
303(d)—listed for dioxin and furan compounds based on exéessivé fish tissue levels, rather than
water colmﬁn concentrations. The Naﬁa River is tributary to the bay. Because dioxins and
furans are generally persistent, 'bioaccumulative pollutants, controlling their mass is cﬁticél.

. Absent evidence of processes that take dioxin and furan compounds out of the system, the

Regional Board could reasonably assume that dioxins and furans discharged from the Soscol

13 See 40 C.F.R. sec. 131.38(b)(1) (Pollutant #16).
13! 65 Fed. Reg. 31682 at 31696.
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plant will ultimately reach San Pablo Bay waters, either through-.sediment transpo'rt.'or in the

water column. The Dlstnct does not contend that San Pablo Bay is not 1mpa1red for dloxms and

furans Nor does the District assert that these substances when discharged by the District to the

_ nver, do not reach the bay.

Assuming that evidence in the record’snpports the conelusion that San Pablo Bay

- waters are impaired and assuming a nexus between thefDistriet.’s discharge and the downstream

impairment the Regional Board acted properly is regulating the mass Joad of dio:tins and furans-'

dlscharged from the treatment faclhty to the Napa Rlver On remand the Regional Board must

clarify the’ d10x1n and furan ﬁndmgs in Order No. 00- 05 9to address the water quality standard at

issue and the nexus between the District’s discharge and the San Pablo Bay/ rmpalrment. The

Regional Board must also augment its record with the evidence of impairment.
~b.. .Dioxin Study

(1) Description

In addition to regulating the mass dioxin'loading, Order No. 00-059 requires the

District to investigate the cost-effectiveness of improving solids removal from its discharge.'*
The investigation must include analyzing the cost—effectiveness of operating the filter during the.
wet season, optimizing coagulation and clarification, and other alternatives that will enhance
solids removal. The permit required the District to submit a study plan by J. anuary 19 2001
1dent1fy1ng the altematlves Once the Regional Board approved the plan, the District had six

months to submit an evaluation report that_recommend'ed cost-effective altematives and a time

schedule to implement the alternatives. One year after the evaluation report’s approval, the

132 Order No. 00-059, Provision F.12.
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District had to submit a completion report docum-eﬁting that the District had completed the
recommended alternatives.
(2) Contentions

o}

Contention No. 1: The District, in essence, contends that the dioxin study

requirement is incbnéistent with the Policy. The District states that _thé Poliqy envisioned that the.
Regi§nal Boa,rds( would complete a required dioxin monitoring study before taking additional
action. |

Finding: The Regional Board’s actions wére not incbnsistent with the Policy.
va-he .Policy fgquired -each Regional.Bdard to implefnent a discharger .self-monitoring program f'oi' ‘
the 2,3,7,8-TCDD and fhe othef 16 dioxiﬁ-liké compounds.”™ Industrial dischérgers and POTWs
had to monitor for thé presence .of these compounds in théir effluent fdr 3 y'eérs. | The‘- purpoée
was “to assess the presence and amounts of the [17 dioxin and furan cémpbgnds] befng
discharged iﬁ inl'a#d-surfacé waters, enélosed bays, and estuaries for the development of a
strategy to control these chemicals in a future multi-media approach.”* |

The State Board did not intend, by imposing the dioxin self~monitoring
réquireménts, to restﬁct' the Regional Boards from taking other appropriate action to address
these.pollutants; The Pc\ﬂicy, for example, sl—)eciﬁcally provides that a Regional_ Boérd “may, at
its discretion, increasé the monitoring reciliirement . .. to further investigate frequent or
significant detections of any congener.”'*

Nothing in the Policy precludéd the Regional Board from re;quiririg that the

District conduct additional studies that bear on the District’s ability to comply with its permit.

'3 Policy, sec. 3, pp. 27-28.
1% Id. at page 28.
135 Ibid. :
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As stated previously, the Regional Board concluded that the District’s discharge- of dioxin and |
furan compounds had the reasonable potential to cause or contribute to a viol-ation of narrative
standards. Dioicin and furan eompoimds are primarily associated with particu'late'metter. Hence, |
the study on enhancing solids removal has a direct hearing' on the District’s ability to cornply
with its dioxin mass limits | _
Contention No, 2: The District contends that the Regional Boardvviola_ted Water
Code section 13267 in requiring the study without first asse'ss-ing the impacts of the requirement '
on the District and determining whether the burden and costs bear a rea_s.onablle 'relationship to
the need for the information. |
| Em,dmg._ The Regional Board- did not violate Water Code section 13267. This
section broadl& authorizes the Regional Boards to require dischargers to investigate water quality
and to ﬂ.1m1sh technical and momtonng program reports The Regional Boards can require these
reports when reissuing permits “or in connection with any action relatlng to any plan or
requlrement or authorized” .under the Porter—Cologne Water Quality Control Act."® The burden,
including costs, of the reports must bear a reasonable relationship to the need for.them and the
benefits to be gained from them.
| Here, the Regional Board was unque'stionab'ly authorized to require the report.
The requested study is directly related to the District’s ability to comply with its interim,
performance-based mass dioxin limits. Further, the Regional Board only required th'e District to

investigate “cost-effective alternatives” for enhancing solids removal. Under the circumstances,

the Board concludes that the burden on the District of submitting the required'report is not

disproportionate to its water quality benefits, given the toxicity of the pollutants in question.

%6 Wat. Code sec. 13300 et seq.
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Corltentioh-No. 3: The District further contends that the:-Regional\--Boar(_l failed to
make appropriate findings and to include evidence in the récord supperting the dioxin study
requirement. | | | | | | ' |
| Finding: The Board assumes that the RegiOnal Board required the study because .
waters downstream of the Distﬁ'ct’S discharge are impaired for dioxirls and furans. ’l‘hese |
pollutants have low water solability» and are prlmarily adsorbed onto particulate and organie "
matter. Henee, if the District can identify cost-effective methods for enhancing solids rernoval,-
the District can potentially ;_reduce its dioxin and furan loading.

| The Board notes that the Governor recentljsigned‘ leg.islat.ion'amending
section 13267 that l)ears on the District’s .conterltion. Effective January 1, 2002, when the |
Regional Boards require teehnical or monitoring program, reports pursuant to secﬁon 13267 , they
~ must give the person required to prepare the report a written explanation of the need for the -
report and the evldence supporting tlle information request.”” To be consistent with tl_ae intent of
this new legislation, the Regional Board should, on remand, include appropriate findings in
Order No. 00-059 clarifying these matters.
| 3. CoPPER.

The District’s prior permit had. daxly average efﬂuent limitations for total

recoverable copper of 37 pg/L in the wet season and 4.9 pg/L in the dry season.'”® Before

reissuing the District’s penmt, the Reglonal Board analyzed whether the dlsc_harge had the -

reasonable potent1al to cause or contribute to an excurs1on above the CTR saltwater dissolved

copper criterion of 3.1 'ug/L. Out of a data set of 21 samples from January 1997 to December

17 Stats. 2001, ch. 869, sec. 3. '
%% Order No. 94-037, Effluent Limitations B(i)5. and B(ii)5.
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1997, the District had 2 detectable values, 2 pg/L aﬁd 5 ug/L (totalfecove;able).‘.” The Regional
Board applied th;e applicable EPA conversion factor to the. saltwater dissolved copper criterion to
achievé'a total recoverable c_riteﬁoh of 37 pg/L. Since fh_é maximum efﬂuent concentration ..

5 ug?L)'was greater fhan the criterion, fhe Regional Board found feasbnable potential under the
first Poliéy trigger.'’ The Regional Board did not have backgroﬁnd data for copper.
"The peﬁnit findings state that a final wéter quality-based efﬂuent limitation w111

be based on the wasteload allocations in a TMDL.' In the interim, the Regional Board imppsed

a total recoverable copper concentration limit of 5 pg/L for both the wet and dry seasons.'?

Contention No. 1: The District contends that the Regional Board erred in riot |
basing its reasonable potential analysis on the Basin Plan’s freshwater c'oppelf objective. .The
Distrfct further contends that the Regional Board érred in relying on CTR provisions for
'di‘stiri%uishing freshwater from saltwater. _ |

Finding: The Regional Board corfectly selected the CTR saltwater copper
_ cﬁteﬁon for the reasonaﬁle potential analysis. Thé Basin Plan’s provisions for diéﬁnguishing

. between freshwater and marine water govern irriplementation of the Tables 3-3 and 3-4
objectives.

As explained above, EPA promulgated around the Basin Plan’s priority pollutaht :
~ objectives in Tables 3-3 (saltwater) and 3-4 (freshwater). The Basin Plan establishes rules, based

primarily on salinity, for determining which objectives apply. The Basin Plan defines

{freshwaters as “waters both outside the zone of tidal influence and with salinities lower than five

13 See Fact Sheet, fn. 46, supra, Att. B.

"0 1d. Table 5 and Att. B.

! Order No. 00-059, Finding 44.¢.-

2 Id., Effluent Limitations B(i)7 and B(ii)7.
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parts per thousand at least 75 percent of the time in 2 normal water year.”'** Marine waters or
- salt waters are “waters with salinities greater than 5 parts per thousand at least 75 percent of the
‘time in a normal water year. .. .”'* Efﬂuerjt limitations for waters with salinities in between or

for “tidall in:ﬂﬁenc_ed fresh waters that support estuariné beneficial uses” a1"e the lower of the

marine or freshwater effluent limitations. |
| - The CTR has different standards for diétinguishing betWem saltwater and |

freshﬁvateﬁ 6 The CTR delineations, however, apply only to the CTR ﬁ'gshwatef and saltwater
aquatic life criteria in the rule.’” /

‘The Regional Board found that the receiving Waters were estuarine, that is, neither |
| ﬁ'eshwatq; nor saltwater, using the CTR delineation staridards. Tﬁe Board defersvfo the R¢giona1
Board’s determination that the receiving waters are estuarine. Basin Plan provisions indicate that
the feceiv_ing waters are tidally iﬁﬂuenced and support estuarine uses. The Basin Plan defines
the lower portions of the Napa River as estuarine.'® The District discharges to the Napa River at
a lqcation that is wifhin the upper reachgs of wetlaﬁds_ identified as bra‘cki'sh in the Basin P}an. g
Further’, according to a map attached to Qrder No. 00-059, a tidal gate is located upstream of the
Districf’s dischéfge.”? : |

Because the receiving waters ‘are estuarine, the Basin Plz.m' dictates that the more

stringent of the freshwater or marine effluent limitations applies. The Basin Plan has freshwater

"3 Basin Plan at 4-13. Emphasis added.
144 Ibid.

145 Ibid—Emphasisadded-— - . - — - - - oo o oo
146 See 40 C.F.R. sec. 131.38(c)(3). Under the CTR, freshwaters are waters in which the salinity if equal to or less

than 1 part per thousand 95% or more of the time. Waters in which the salinity is equal to or greater than 10 parts

per thousand 95% or more of the time are considered saltwater. For waters in between, the more stringent of the

freshwater or saltwater criteria apply. o : ‘

7 Ibid.

"% Basin Plan at 2-5. :

' -See id., Figures 2-8 and 2-11 and Table 2-10.

1% See Order No. 00-059, Att. A.
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objectives for total recoverable copper of 6.5 pg/L as a 4-day average and 9.2 pg/L as a 1-hour
average, but no saltwater obj ectivés. To fill in thlS gap, the CTR diésolve_d saltwater copper

cﬁterion-of 3.1 pg/L applies. The CTR saltwater copper criterion is more stringent than the

~ Basin Plan freshwater copper objectives. Hence, the CTR saltwater criteria apply. Therefore,

- the Regional Board.correctly selected the CTR criterion for its reasonablefiaotential analysis. -
.Contenltion No. 2: Tﬁe District ob]"eé;cs to the interim qopb__er limit on the grounds
that it wéé based on performance of the oxidation pond 'systenﬁ. The D.istriét; does riot expect that )
t_hc;, new activated siudge system will perform as gfféctivély .in femoving mietals. |
_ Finding: As stated pre&iouslﬁy, Order No. 604059 establishes z;process.tq resolve
this issue. The Board encourages the Regional Board and the'District io work tbge’ther to
develop a mutually agreeable permit modification, reflecting tli;e capabilit_iés of t‘he new
treatment syétem. ' |
The Board will also comment here on the antidégradation pbli¢y. The. Board does |
not view the policy as an absolute bar to less stringent, performaﬁce—-bas’ed copper limits. The
Board notes that Order No. 00-059 treats éopp‘er as a non-bioaccumulaﬁve pollutant. 'H.ence,
water column coﬁcentrations presumably are the critical parameter. There is no b'ackground
receiving water data on thch to assess whether thé Napa River is in Tier one or _Tier two for

copper. If background concentrations in the river do not exceed the applicable criterion, the

Napa River would be a Tier two or high quality water under the antidegradation policy. If this is

_true, the Regional Board cc_)ﬁld allow a 1 ing ater qualj i i .

antidegradation requirements,'* as well as downstream standards, are met.

B! See fn. 127, supra.
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Contention No. 3: The District objects to the interim copper lumt on the grounds

that the Napa Rlver is not impaired for copper and that dissolved copper levels in the parts of

- San Francisco Bay that are inﬂuenced by the Napa River do not exceed the CTR copper

+, criterion. :

Finding: The interim, performance—based copper limit in Order:No. OO 059 is

‘appropriate under the Policy because there is no ambient background data on WhJCh to calculate

final permlt 11m1ts There is no clear connection between the D1stnct’s discharge of copper to the

Napa River _and the San Pablo Bay 1mpa1rment for copper. Absent this connection, it is

_ inappropriate to defer final water quality-based effluent limits until a TMDL is developed for

San Pablo Bay Once the Reg10na1 Board has appropriate ambient recelvmg water copper data,
the Reglonal Board must calculate a final water quality-based effluent llmltatlon
The interim, performance-based copper limit complies with the Policy because

the Regional Board fou.nd‘rea'sonable potential and because, due to the lack of background data,
a final effluent limitation could not be calculated. Under the Policy, if the Regional Board ﬁnds.
reasonable potential for a pollutant but is unable to de\lelop a final limit, the Reglonal Board
must impose numeric interim limits that are the more stringent of limits based on performance of |
the prior pennit limits. Here, copper limits based on performance are the more stringent lilnits_.

| The Policy allows the Regional Board to include a schedule giving a dis_charger
addit_ional time, not to exceed 3 years from the Policy’s effective date, to collect the needed

data,'? Thereaﬁer the permit must be revised to 1nclude final water quallty-based effluent

limitations. '53

152 Pollcy, sec. 2.2.2 at 21.
3 Id. at 22.
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Néither the 3pén-nit findings nor the fact sheet establish a nexus =lbe'tween copper.
discharged to the Napa River and water column copper conceht;‘ations- in San Pablo .Bay.' The
river is not listed as impaired for copper, and the Regional Board had no background rebeiving
water data on this pdllutant-. Without tlns information, it is _difﬁcult to draw any condlusibns

_ ‘aboﬁt the-:'pbtential impact, if any, of the District’s disCﬁargé on copper water col-ﬁmn’
con_centrations in San PabIo~_Bay. The Boafd notes that the Regional Board regulated copper,
unlike mercury and dioxin and furan compounds, as éﬁon-bioacgumulative pollutant.

Cons;qquently, the Board concludes that, without alclea1: nexus be@een the
District’s discharge and the San Pablo Bay 'indpéirment, it was inappropriate for the Regional
Board to defer final water quality-based effluent limitations for copper ﬁntil aTMDL is |
developed for the bay. Under the Policy, the Regiohal Board was requiréd to include in the
permit ﬁ‘ndings, ambng other information, a schedule to develop a final water quality—based
effluent lim;t for copper:'® On remand, the Regional Board must amend the i)ennit findings to

- address these requirements. |
- Contention No. 4: The District contends that the interim copper limit is not
sﬁppofted by appropriate findings or evidence in the recprd.

Finding: Order No. 00-059 contains adequate findings to sﬁpport the interirh,
performance-based coppér limit. The findings correctly identify the relevant CTR c;)ppgr
criterion and state that the Regional Boar& has found that the Diétrict’s dischqrge has the

reasonable potential to cause or contribute to a water quality standards violation.'s* Thepermit—

fact sheet supports these findings. For the reasons stated above, however, the Board concludes

% Ibid. :
'3 Order No. 00-059, Finding 44.
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that the Regional- Board must modify the permit findings that are based on San Pablo Bay’s

-303(d) listing for copper and add findings that address the Pohcy requlrements for development

)

of afinal water quahty-based effluent limit for copper ' | . | )

4. CYANIDE | .

The Disttict’s prior permit had a dally average limit for cyamde of 25 pg/L in wet

weather’ and 5 ug/Lin dry weather, ' The Reg10na1 Board 1nc1uded a cyamde limit in .
Order No 00—059 of3.4 pg/ll,asa dally maximum, for both wet and dry weather.’s” The
Regional Boaz_'d'analyzed. reasonable potential for cyamde, based on a data set of samples all of -
which had no detectable concentrations, ranging" ftoni <2t0<3.4 pg/L.'s;' The Regtonal Board
compared the lowest detection lilhit\ (2 pg/L) to the lowest applieable criterion, 1 pg)L, and

found rez.sonable potential under the first Policy trigger. : ,

i

Contention No. 1: The District contends that the Regional Board erred in using
the NTR saltwater aquetic life cyanide criterion of 1 pg/L, rather than the Basin Plan freshwater

objective of 5.2 ug/L, as a 4-day average, to analyze reasonable potential. The District argues

 that neither the CTR nor the NTR criteria for cyanide apply.

Finding: The Regional Board correctly selected the NTR saltwater criterion for

i

its analys1s ‘As the Board explalned above the CTR criteria do not apply “to waters subJ ect to

obj ectlves in Tables [3-3] and [3-4]” of the Basin Plan. Elght years before the CTR was

promulgated, however, the saltwater cyanide objective in Table 3-3 was amended by the NTR.

156 " Order No. 94-037, Effluent Limitations B(1)5 and B(ii)(5.
7 Order No: 00-059, Effluent Limitations B(i)7 and B(u)7
18 See Fact Sheet, fn. 46, supra, Att. B at 28,
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.Thej CTR left intact certain criteria Ipr'omu-lgavted in the NTR for specific California
water bodies.'” The NTR criteria, which were promulgated in 1992, “amend[ed] portions of the

State standards contained in the Basin Plans.”® In particular, the NTR criteria “am_end[ed]

water quality criteria contained in the Basin Plan Chapters specifying water quality objectives . o

. for.the toxic pollﬁtants” identified in the NTR for California waters.'”! And, the NTR
specifically aniended -the Basin Plan Table'3-3 saltwater cyanide objective for ‘;[W]aters of San
Francisco Bay upstream to aﬁd including Suisun Bay and the Saérqmepto—San Ji oaqﬁin ]:)"elta.”“’2
| The Board has p_reviousiy concluded that the receiving waters are estuarine under
the Basin Plan. Consequently, the more stringent of the fre'slliwatéf or saltwater cyani&e Criterié
épplied._ 16 The NTR saltwater ériteria of 1 pg/L are more stringent. '
Contention No, 2: The District contends that the Regional Board erred invﬁnding
| reasonable potentiai for cyanide. |
| Finding: The Board agrees. Reasonable potential is not established under the
first Policy trigger because cyanide was not detected in any of the effluent samples and all'
 detection limits are above the applicable NTR cﬁtcﬁoﬁ. Reaspnable potential cannot be found
under the second trigger bccausev there were no background r'eceiviﬁg water data. There. is no
additional information in the record supporting the need for a cyanide lirﬁit. Thus, reasonable

potential is not established under any of the three Policy triggers. In this circumstance the Policy

1% See 40 C.F.R. sec. 131.38(b)(1) fas. 0,P, 4, T, 5, and t; 65 Fed. Reg. 31682 at 31683 (“This final rule does not
change or supersede any criteria previously promulgated for the State of California in the NTR, as amended. -
Criteria which EPA promulgated for California in the NTR,-as-amended;-are-foetneted-in-the-final-table— -
-t 13L38(bY(1) ) ' . '

'% 40 CF.R. sec. 131.36(d)(10)(i).

51 Ibid, _

162 Jd. sec. 131.36(d)(10)(i). _ :

'3 The NTR’s standards for delineating freshwater and saltwater are identical to the CTR’s. Compare 40 C.F.R.
sec. 131.36(c)(3) with id. sec. 131:38(c)(3). See fn. 149, supra. The Board’s review of data in the record indicates
that the receiving waters would also be considered estuarine under the NTR. delineation standards.

1% Both the NTR acute and chronic saltwater cyanide criteria are 1 pg/L.
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provrdes that the Regional Board cannot estabhsh numeric mtenm lmntatrons for cyamde 168
l. Instead, the Regronal Board had to requlre the District to collect more data On remand, the '
Regronal Board must amend Order No. 00-059 to conform to the Pohcy s requlrements
5 'OTHER POLLlJTANTS NOT DETECTED IN EFFLUENT
In addition to the interim limits for mercury, dioxins and furans, copper, and .
cyamde Order No. 00-059 contains interim limits for 12 other pnonty pollutants These are:
hexachlorobenzene, aldrin, chlordane 4, 4’-DDT d1e1dr1n endosulfan (alpha), endosulfan (beta)
endrin, heptachlor heptachlor epoxrde PCBs and toxaphene None of the pollutants were
detected in the District’s efﬂuent,- and all of the detection -hmrts exceed the apphcable cnter'ra
San Pablo Bay is 303(d) listed for four constituents, chlordane 4,4’-DDT, dreldnn and PCBs..
The Regional Board included interim lnmts for the 12 pollutants in Order No. 00-059 because
_ hmrts were.included in the prior permit. The Regional Board cited antrbackshdmg as the basis
. for including hmrts in the current perlmt | |
| Contention: The District obj ects to these limits on uan'ous '-grounds, including that
the limits do not comply with the Policy. | |
Eming;For the reasons explained abolle, the Board agrees that, without
additional int:or_mation justifying limits, the interim limits were in.appr'opriate..l66 The Regional
Board could not find reasonable potential for these pollutants under the ﬁrst or second l’olicy
triggers. Under the third trigger, the Regional Board was authorized to consid'er other

information to determine the need for limits. However, the findings do not reflect that this

165 See Policy, sec. 2.2.2 A at 21.
166 Accord, Order WQ 2001-06, pp. 36-37.
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occurred. Rather, the Reg-ional 'Board imposed the limits to.comply with.antiback'sliding
requirements. |
The Board does not view antrbackshdlng as an absolute bar to removrng llrmts
under these circumstances. Antrbackshdmg does not necessanly dlctate that a pollutant that was
“limited in a prior perrmt must have a limit in a later permit, even though the pollutant has never
been: detected and its d1scharge does not have the reasonable potential to cause or contnbute toa |
water quality standards violation. It appears that, at a minimum, the antibacksliding exception in
Clean Water Act Sectron 303(d)(4) for attarnment ‘waters could apply. The Napa River is not
listed as impaired for any of these pollutants If the rece1v1ng waters are in attalmnent of the
applicable water quality standard the new permrt limits may backshde as long as antrdegradatlon- :
requlrements are met.'"” Of course, any new limits must ensure that downstream water quality
standards are attained, as well. For these reasons, the Board concludes’ that, on remand the
Regional Board must recons1der reasonable potentlal for these pollutants
6. PERCE,NT REMOVAL REQUIREMENTS FOR BOD AND TSS

\ The Clean Water Act éenerally 'mandates that POTWs achieve secondary
treatment 18 EPA regulatlons define secondary treatment to 1nclude a requlrement that a facility
achieve 85 percent removal of the biochemical oxygen demand (BOD) and total suspended
solids (TSS) from its influent.'® Order No. 00-059 contains this removal requirement for -

influent to the Soscol Plant."™ The regulations allow exeeptions to the requirement for plants

167 " See33US.C. sec. 13 13(d)(4)(B).
See id. sec. 1311(b)(1)(B).
® 40 CF.R. sec. 133.102.
1 Order No. 00-059, Effluent Limitations B(i)4 and B(ii)4.
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trééting less concentrated inﬂuent-wastewater for Séparate sewers.'” The District requested that |
the Regiprial Board approve an exception for 79 perqént removal.
| To qualify for an exception, a diécharger must'SQtiSfactoriiy _deﬁmnstrate that it

meeté three criteria, two of which arenot in dispute here.!™ Und;,r the third criteria, a discharger
muist show that the less éoncentrated wastewater is not the result of excessive inflow or
inﬁitration (I/l) “Excessive I/1”, for this purpo'se; is déﬁned as the quanitities of I/I that can be :
| economically eliminated from a sewer system as determined in a cost_-cffectiveness analysis tilat
comparés the costs fOr_corrécting the I/I conditions to the tbtal costs for_ their transi)ortation and
‘tfeatment.m. Additionally, ‘.‘inﬂovs.( is nonexcessiv_e if the total flow to the POTW'(i.e..
wéstewatcr_ blus inflow plus inﬁltraﬁon) is less than 275 gallons per capifa per day.”"”* The
Regional Board determine_d that the Distript had not demonstrated that the less cbncentrated
effluent wgé not due to excessive I/I

Contention: The District contends that the Regional Board acted arbiftrarily and
capriciously and otherwise violated the law in imposing the 85 percent removal requirement.

Finding: The Board does not agree. Federal regulations impose the 85 percent
removal fequirement on POTWs discharging to surféce waters. To qﬁalify for an exception to
this requirement, the District had the burden of sétisfaqtori_-ly demonstraﬁng tﬁat it met all three
criteria for an exception. In this casé, the District did not provide a cost-effectiveness analysis to

support its request foi' a change. In addition, the Regional Board determined that inflow to the

! See 40 C.F.R. sec. 133.103(d). : -

' The other two criteria are: (1) the treatment works is consistently meeting, or will consistently meet, its permit
effluent concentration limits but its percent removal requirements cannot be met due.to less concentrated influent
.wastewater and (2) to meet the percent removal requirements, the treatment works would have to achieve
- significantly more stringent limits than would otherwise be required by the concentration-based standards. Ibid.
"> 40 CFR. sec. 35.2005(b)(16).
" Id. sec. 133.103(d).
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‘other statutes.

“3oscol plant exceeded 275 gallons per capita per day. The District, there_fore_, did not meetits

| - burden of demonetrating compliance with all of the criteria

The record reflects that the Distnct/comm1tted $3 million on I/T control.pro_]ects
beginning in July 2000. The Reg10na1 Board mdlcated that it was willing, at the discharger ]
request, to revisit the exception request once the I/I control projects were completed. The |
Regional Board’s actions were reasonable under the circumstances.

7. YEAR-ROUND eAlitPLluG

Order No. OO 059’s Self Momtonng Program (Part B) requires that the District

monitor two efﬂuent stations and several receiving water stations throughout the year. One

~ effluent station is E-001, which is descnbed as “at any pomt in the outfall from the treatment

fa0111t1es between the point of dlscharge and the pomt at which all waste tributary to that outfall
is present.” The second is E-001D, which is “at any point in the dlsmfection facilities for
Station E-001, at which point adequate contact with .tlhe disinfectant is assured.” The receiving
water stations are at various locations in the Napa River. |

ngm;The District eontends that the year-round monitoring requirement is
costly and unreasonable. The District questions the need to meniter the Napa River in the dry
season when the District is not discharging'to the river. The District further alleges that E-001
only has flow m it during the times when the District discharges to .the river. The District

maintains that the year-round monitoring requirement violates Water Code section 13267 and

M_The Board normally does not second-guess a Regional Board regardmg

-the need for or scope of monitoring programs. The Regional Board asserts that year-round

monitoring i$ appropriate here because the District has typically had dry season discharges.

These discharges can have a greater adverse water quality impact than wet weather discharges

54.



because of loxt\r rivor ﬂowé. | The -RegionalBoard also alleges that efﬂuent monitoring in the dry.‘
season ts necessary to_enSuro propér operation. of the tertiary treatment systexh.

Itis not ontirely clear to the Board that the Self-Mom'toriI}g _Pt'ogl'am actualty
requires monitoring at E-001 when there is no flow in the outﬂow, i.e.'wh'en the Distri‘ct is '
reclalmmg 100 percent of its effluent. The ratlonale for requiring recelvmg water momtormg
when the D1stnct is not discharging to the river is ‘also not obvious. In any event, as explamed

' previously, Water Code section 13267 was very recently amended. Effective J anuaty 1, 2001,
the Regional Boards must 'auppoﬂ rAeQuestts'for_monitoﬁng reports under that section with a .
written oxplanation of the need for the reports and the evidence supporting the request. Tobe

" consistent.with the intent of thié new legislation, on remand, the .Regic')nal Board éhould include
appropriate findings in Order No. 00-059 clarifying the scope of the year-found monitoring
requirement and the rationale for it. | |

- B. BayKeeper Petition

The BayKeeper petition generally challenges the pemnt provisions as too lenient.
Two of their contentions follow.

Contention No_1: The Soscol facility _curréntly treats wastewater from the City of
American Canyon (City). In January 2000 the Regional Board issued the City anew permit to-
dlscharge the City’s plant 1s expected to come on-hne in January 2002. BayKeeper contends
that Order No. 00-059 illegally fails to reduce tlie mass loading for all impairing pollutants other

than mercury, by the loads permitted under the C1ty s permit.

n_dmg._()rder No. 00-059 is not invalid on this basm The permlt currently

includes two sets of mass load limits for mercury and dioxin and furan compounds, one with and
| _

one without the City’s loads. Thus, when the City’s plant comes on-line, the District will have to

meet reduced mass limits for mercilry and dioxin and furan compounds. Mercury and dioxin and
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'furan--comp_ounds are bioact:umulativei consequently, the rnass liinits and -offsets are appropriate
to address long-term exposure to these pollutants in San Pablo ]‘.3ay.

Copper was. the only other San Pablo Bay unpamng pollutant for which the
Reglonal Board found reasonable potentlal The Regional Board has not identified copper as a
: bloaccumulative pollutant hence, concentration-based limits are the appropnate means to
_ regulate short-terrn exposure Further the data set used by the Regional Board to analyze
reasonable potential had only two detectable copper concentratlons, one of whrc_h was above the
applicable criteria, from 21 samples. Because .most of the samples were at less -thani detectable |
concentrations and below the applicable criteria calculating loads from this data set yvould not
be meamngful Finally, as the Board stated above, the nexus between the Dlstnct’s copper -
d1scharge and San Pablo Bay impairment is not clear.

The Napa River isnot 303 (d)—listed for any priority pollutants. The Regional
Board must complete its reasonable potential analysis for the priority pollutants identiﬁed in
| Order No. 00-059, mcludmg those 1dent1ﬁed as impairing San Pablo Bay, when appropriate
background receiving water data is available. At a minimum, mass load limits and any related
offsets are not required for pollutants the discharge of which does not have the reasonable
potential to cause or contribute to a water quality standards violation.

' M;BayKeeper contends that Order No. QO—059 improperly fails to
limit diazinon, 'chlorpyrifos and selenium. Diazinon and selenium. are identified on the 303(d)

list as impairing San Pablo Bay. BayKeeper argues, therefore, that any discharge of these

pollutants has the reasonable potential to cause or contribute to a water quality standards

violation.
Finding: The Regional Board acted properly in concluding that there was no

reasonable potential for these pollutants. Diazinon and chlorpyrifos are not priority pollutants.
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There are no CTR nor NTR criteria nor Basin-Plan objectives for these pollutants. In -'addition
the Regronal Board has stated that there was no direct ev1dencc that diazinon or chlorpyrifos was
present in the District’s efﬂuent Under these c1rcumstances the Reg10na1 Board acted properly

in‘not hmltmg these pollutants. The applicable CTR criterion for selenium is 5 ug/L Selemum

.. . was not detected in any of the samples used by the Regional Board for its reasonable potentlal

analysis. The non-detectable values for selenium ranged ﬁ'om <1.0to <1 2 ug/L, well below the
CTR criterion. Thus; reasonable potential was not established for selenium. |
III. CONCLUSIONS |

In the above discussion, the State Board concluded that F mdlngs 44, 45, and 46 of
the D1str1ct s permrt covering copper mercury, and dioxins and furans, must be clarified. The
‘Board also held that the Reg10na1 Board must augment the record for Order No. 00-059 with the
evidence of mercury and dioxin and furan impairment in.  San Pablo Bay. In addltxon the Board
_concluded that the Regional Board must recons1der the effluent 11m1tat10ns found m Effluent
lertatrons B(i)7 and B(ii)7 of Order No. 00-059, for pollutants not detected in the effluent. The |
Board additionally, determmed that the Regional Board should add perrmt findings addressmg
the dioxin study, in Prov1s1on F. 12 and the requirement for year-round monitoring in Self-
Monitoring Program (Part B) Until the Reglonal Board acts to reconsider and modify, as
appropnate Order No 00-059 this Order w111 stay the pernnt ﬁndlngs efﬂuent hnntatrons

provisions and requlrements that are remanded by this Ordet.

- The State Board’s conclusions. are summarized below:

1L Clean Water Act section 301(b)(1)(C) requires that permits include water

. quality-based effluent limitations, including mass limits, for impairing pollutants where
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necessary to implement water quality standards, even in the absence of. a"TMDL for the
_ pollutants. _
© 2. Clean Water Act sect1on 301(b)( 1)Y(C) apphes to water quahty standards

: adopted or revised aﬁer J uly 1, 1977.

3. Section: 122 44(d) of 40 C FR. appropnately 1mplements post-July 1, 1977

‘water quality standards in perrmts.

4. Section 122.44(d) of 40 C.F.R. applies to POTWs as vtrell as industrial sources.

5. NPDES penmt regulatmns generally requlre mass 11m1ts for all pollutants
. . l1m1ted ina perrmt |
| 6. Th_e federsl antidegtétiation policy a‘bplies to al'l.waters; includlng those that |
attaln water quality ,standards and those that do hot. |

7. Perfoﬁnancs-bassd mass limits for bioaccumulative pollutants are an
appropriate method. to implement Tier one of thé. federal ant_idegradatiori t)olicy; |
| 8. Undet.the -Polit:y, a Regi_oﬁal Bt)at'd méty determine that a pollutant must be
limited in a p_ermjt b.ase’d_ ona section 303(d) listing for the pollutant. ‘

9. Evldence that bioasctlmulative or persistent pollutants have impaired b'elleﬁcial
uses, such as evidence of fish tissue level exceedances or of ssdffhent enrit:hment, may support
inteﬁlll;_ performance-based mass limits for these pollutants. | |

~ 10. Ths Regional Board was not 'feql.lired to corlsidér the Water Code |

section 13241 factors in imiposing the interim, performance-based mass limits in the District’s

permit.
11. There is no evidence in the record that either the mercury or the dioxin and

furan mass limits are growth-inhibiting.
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12. The interim, performanceaba'sed mae_s mercury and dioxin and ﬁlran limits are

consistent with the Policy.

| 13. The Reglonal Board must clanfy the penmt ﬁndmgs and augment the record
" to support the mercury and dioxin and furan mass limits.
14. The Regional Board must clarify the basis on which the Regional Board
| found reasonable potential for mercury, using the 0.012 pg/L value, and regdlated the mercury
concentration in the Distn'ct’s dfscharge

| 15. The District and the Regronal Board should strive to achleve a mutually v

acceptable agreement on modifying the interim concentratlon hmlts for copper and mercury,
based on the capabilities of the new treatment syst_em. o ‘ .

16. The Regional Board appropriately regulated the discharge of the 4 dioxin and

furan compounds detected in the District’s efﬂuent, despite the fact that 2,3,7,8-TCDD was not

detected. = -
17. The dioxin study requirement is not inconsistent witn the Policy.
18, The Reglonal Board did not violate Water Code section 13267 in requmng
the d10x1n study. |

19. On remand, the Regional Board should address the need for the dioxin study
and the year-round sampling requirement and the evidence supporting these requests in the
permit findings.

20 The Regional Board selected the appropnate copper cntenon for the

reasonable potent1a1 analys1s and correctly found reasonable potentlal
21. The Basin Plan’s delineation of freshwater and'_marine water governs

implementation of the Table 3-3 and Table 3-4 objectives.
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22. The Regional Board appropriately conclude'd that the receiving waters are
estuarine in this case. | |
23. The interirn,.perfonnance-based'copper concentration limits in Order
No. 00-059 comply with the Policy.
' 24. The Regional Board must amend the permit findings fo eStablish a schedule |
to develop a final water quality-based effluent limitation implementing the CTR saltwater copper

criterion for the Napa River.

\

25. The record does not support the Regronal Board’s decision to delay the ﬁnal

. water quahty—based copper limit for the District’s dlscharge until a TMDL is-developed for

San Pablo Bay, and the Regional Board must, therefore amend the pertment permit findings.
- 26. The Reglonal Board correctly analyzed reasonable potential for cyamde by

using the NTR saltwater aquatlc life criteria.

27. The Regional Board erred in finding reasonable potential for cyanide and for

~ other pollutants not detected in the effluent.

- 28. The Regional Board acted properly in requiring 85 percent removal of BOD
and TSS from the District’s influent.

29. The Regional Board acted properly in regulatmg the mass loads of i nnpalnng
pollutants in relation to the loads from the City of American Canyon.

30. The Regional Board appropriately concluded that there was 1o reasonable

potential for diazinon, chlorpyrifos, or selenium. .

T IV. ORDER

IT IS HEREBY ORDERED that Order No. 00-059 is remanded to the Regional

Board for review and revision consistent with the discnssion and findings of this Order.
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IT IS FURTHER ORDERED that the petitions of the District, Bay Area Clean
Water Agencies, and BayKeeper are otherwise denied. N
IT IS FURTHER ORDERED that the permit findings, effluent limitations,

~ provisions and requirements that are remanded by this Order are stayed until the Regional Board

acts to reconsider and modify, as apprdpriate, Order No. 00-059.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that th\e foregoing is a full, true, and
¢orrect copy of an order duly and regularly adopted at a meeting of the State Water Resources
Control Board held on December 5, 2001. _

AYE: Arthur G. Baggett, Jr.
" Peter S. Silva
Richard Katz
NO: None

ABSENT: None

ABSTAIN: None _

aurgen Marché
Clerk to~the Board
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