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ORDERWQ2001-16

In theMatterofthePetitionsof

NAPA SANITATION DISTRICT,BAY AREA CLEAN WATER
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ForReviewof WasteDischargeRequirementsOrderNo. 00-059
Issuedbythe

CaliforniaRegionalWaterQuality ControlBoard,
SanFranciscoBay Region

SWRCB/OCCFILES A-1318,A1318(a),A-1318(b)

BY THE BOARD:

In July2600theSanFranciscoBayRegionalWaterQuality ControlBoard

(RegionalBoard)reissuedwastedischargerequirementsin OrderNo. 00-059to NapaSanitation

District (District). The requirementsauthorizetheDistrict to dischargesecondary-treated

effluentin thewetseasonfrom its SoscolWaterRecyclingFacility to theNapaRiver. The

District, BayArea DisehargersAssociation(nowBay AreaCleanWaterAgencies),and

SanFranciscoBayKeeper(BayKeeper)all filedpetitionsfor reviewoftherequirements.Inthis

ordertheStateWaterResourcesControlBoard(StateBoardorBoard)addressesseveralissues

raisedin thepetitionsandremandsOrderNo. 00-059to theRegionalBoardfor modifications..

The remainingissuesaredismissed.’
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SeePeoplev. Barry (1987) 194 CaI.App.3d158 [239CaI.Rptr.349]; Cal. CodeRegs.,tit. 23,sec.2052(a)(1).
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I. BACKGROUND

The SoscolWaterRecyclingFacilityis asecondaryandtertiarybiological

physical-chemicaltreatmentfacility locatednearRattoLandingontheNapaRiver. Thefacility

hasadry weatherdesigncapacityof 15.4million gallonsperday(mgd)andcurrentlytreatsan

annualaverageof 14.7mgd ofwastewater.At presenttheplantreceiveswastewaterfrom the

City ofNapa,unincorporatedareasin NapaCounty,andtheCity ofAmericanCanyon. In

January2002theCity of AmericanCanyonis expectedto completeconstructionofits own

treatmentplant. Whenthatoccurs,theCity ofAmericanCanyonwill ceasepumpingits influent

to theSoscolplant.

TheDistrict dischargessecondary-treatedeffluent from theSoscolplantto the

NapaRiverduringthewet season.Thewet seasonextendsfrom November1 throughApril 30.2

Duringthedry season,theeffluentis eitherstoredin wastestabilizationpondsor reclaimedfor

usein irrigatingindustrialparks,golfcourses,pasturelands,feedandfoddercrops,and

vineyards.Dry seasoneffluentgoesthroughatertiarytreatmentprocess,if necessary.Under

emergencycircumstances,theDistrict candischargeto theNapaRiverduringthedryseason.3

WhenOrderNo. 00-059was issued,thetreatmentfacilitiesconsistedprimarilyof

wastestabilization,oroxidation,ponds. TheSoscolplanthasfourwastestabilizationponds,

totalingabout340acres.Thepondswereoperatedin seriesandprovidedbiological stabilization

with detentiontimesbetween60 to 120 days.Pondeffluentwasthenpumpedto thephysical-

chemicalfacility for additionaltreatment,includingpolymercoagulationfollowedby

2 SeeOrderNo. 00-059,Finding7(a).

~ Seeid. Finding 7(b), DischargeProhibitionA.6. TheRegionalBoardExecutiveOfficer mayauthorizedischarge
to theNapaRiverprior to October31or laterthanMay 1, “basedonwritten, emailor facsimilerequestfromthe
dischargerdocumentingthatnormallyplanneddisposalto landis not feasibledueto wetseasonconditions.”
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clarification, chlorination,anddechlorination.During thedry season,theeffluentwas also

filtered, if necessary,for reuse.

InthelateSO’s theDistrict experiencedsevereodorproblemsat thefacility dueto

overloadingoftheoxidationpondswithwastewaterandsludge.To addressthisproblem,the

District decidedin theearly90’s to convertits treatmentsystemto aconventionalactivated
S

sludgesecondarytreatmentprocess.TheDistrict wasnearingcompletionofthenewsystem

whentheRegionalBoardadoptedOrderNo. 00-059. Thenewactivatedsludgeplantis designed

to handleadryweatherflow of8.6mgd. Thewastestabilizationpondswill treattheremaining

flow. The pondswill alsobeusedto handlepeakwetweatherflows.

Secondary-treatedeffluent fromtheSoscolfacility is dischargedto theNapa

Riverat apoint approximately14 miles from theconfluenceoftheriver andSanPabloBay.

Both theNapaRivera~dSanPabloBayareon thestate’sCleanWaterAct section303(d)4list of

impairedwaters.5 Sediments,pathogensandnutrientsareidentifiedaspollutantsimpairingthe

river. The pollutantsimpairingSanPabloBayincludemercury,copper,dioxin andfuran

compounds,chlordane,dieldrin,4,4’-DDT, diazinon,PCBs,andothers.

TheCleanWaterAct, in general,mandatesthat thestatesdevelop“total

maximumdaily loads”(TMDLs) for all section303(d)-listedwaters.A TMDL is awaterquality

control strategydesignedto addressawaterbody impairmentandto bringthewaterinto

~33 U.S.C.sec.1313(d). Thissectionrequiresthatthestatesidentif~’ watersfor whichtechnology-basedeffluent
limitationsarenot stringentenoughto meetwaterquality standards.Thestatesmustestablishapriority ranldngfor

4hese-watersrtadng-into-account-thepollution’s~suvefityandthewat~ e~TThestatesmustthenestablish,“in
accordancewith thepriority ranking,thetotalmaximumdaily load, for thosepollutants....“ “Suchloadshallbe
establishedatalevelnecessarytoimplementtheapplicablewaterquality standardswith seasonalvariationsanda
marginof safetywhichtakesintoaccountanylackof knowledgeconcerningtherelationshipbetweeneffluent
limitations andwaterquality.”
~ See63 Fed.Reg.59556-59557(Nov. 4, 1998)(noticeof availabilityof proposedEnvironmentalProtection
Agency(EPA) decision,partiallyapprovingandpartiallydisapprovingthestate’s1998 section303(d)list). EPA
transmittedthefinal list to thestatebyaletter, datedMay 12, 1999.
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compliancewithwaterqualitystandards.6Waterqualitystandardsfor awaterconsistof its

beneficialuses,criteriato protectthoseuses,andan antidegradationpolicy.7

The.RegionalBoardhasnotyet completedTMDLs for theNapaRiver or

SanPabloBayalthoughwork is underway.The RegionalBoardis currentlyengagedin

developinga TMDL for mercuryin SanFranciscoBay. Work is alsoapparentlyunderwayto

assesswhetherNorthSanFranciscoBay,including SanPabloBay, is actuallyimpairedfor

copper. As aresultofthis effort, theNorthBaymayeventuallybede-listedfor copper. The

RegionalBoardanticipatesthatEPAwill developaTM])L for dioxins andfurans.

Prior to theadoptionofOrderNo. 00-059,theDistrict wasregulatedunderOrder

No. 94-037. TheDistrict filed anapplicationfor permitreissuancein October1998. Before

OrderNo.00-059wasadopted,theUnited StatesEnvironmentalProtectionAgency(EPA) in

May 2000.promulgatedtheCaliforniaToxicsRule(CTR).8 TheCTRestablishednumeric

criteria,theequivalentofstate-adoptedwaterqualityobjectives,9forpriority toxic pollutants’0

for thestate’sinlandsurfacewatersandenclosedbaysandestuaries.TheStateBoard

concurrentlyadoptedapolicy to implementthenewcriteria,aswell asapplicableNational

6 EPAregulationscurrentlydefineaTMDL asthesumof wasteloadallocationsforpointsources,loadallocations

fornonpointsourcesandbackgroundsources.40 C.F.R. sec.130.2(i). A “wasteloadallocation”is theportionof a
receivingwaters’loading capacitythatis allocatedto oneof its existingor futurepointsourcesof pollution. id.
sec.130.2(h).A “loadallocation”istheportionof areceivingwater’sloadingcapacitythatis attributedeitherto
oneof itsexistingor futurenqnpointsourcesofipollution-or4o--natural--background-sources;”1&secA30;2(g)7
~ See33 U.S.C.sec.1313(c)(2)(A);40 C.F.R. sec.131.6.
~ See40 C.F.R.sec.138.38,65Fed. Reg.31682-31719(May 18,2000).
~ CompareWat. Codesec.13050(h)(“Water qualityobjectives’meansthelimits or levelsof waterquality
constituentsor characteristicswhichareestablishedfor thereasonableprotectionof beneficialusesof wateror the
preventionofnuisancewithin aspecific area.”)with40 C.F.R.’131.3(b)(“[C] riteria areelementsofStatewater
quality standards,expressedasconstituentconcentrations,levels,or narrativestatements,representingaqualityof
waterthatsupportsaparticularuse.”)
10 AppendixA to40 C.F.R. Part423 lists 126priority pollutants.
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ToxicsRule(NTR) criteria,” andpriority pollutantwaterqualityobjectives.’2 Thepolicy is

entitled“Policy forImplementationofToxicsStandardsforInlandSurfaceWaters,Enclosed

Bays,andEstuariesofCalifornia(2000)” (ImplementationPolicyorPolicy). Amongother

provisions,thePolicyestablishesproceduresfor selectingpriority toxic pollutantsthatmustbe

regulatedin apermit,calculatingeffluentlimitations,andestablishingcomplianceschedules.

TheRegionalBoardadoptedOrderNo. 00-059in July2000. Thepermitwasone

of thefirst to beissuedin thestateaftertheCTR andPolicywentinto effect. Thepermit

establishesinterim,butnot-final, effluentlimitationsfor 15 priority toxic pollutants.’3 The

permitimposesgenerallymorestringentinterim limits for dryweather,emergencydischarges

thanforwet seasondischargesfor mostpriority pollutants.

Thepermitcontainsspecific findingson mercury,’4copper,’5anddioxin andfuran

compounds,’6which areidentified as303(d)-listedpollutants.’7 For thesepollutants,thepermit

includesinterimeffluentlimitations that are,with oneexception,basedoncurrent,treatment

plantperformance.’8Interim,mass-basedlimits areincludedformercuryanddioxin andfuran

“ See40 C.F.R.sec.131.36,57 Fed.Reg.60848-60923(Dec. 22,1992).

12 SeeCal. CodeRegs.,tit. 23, sec.2914. TheBoardadoptedthePolicyonMarch2, 2000. ThePolicywent into

effectforNTR criteriaandstate-adoptedwaterqualityobjectivesonApril 28,2000,thedateof Office of
AdministrativeLaw approval.It becameeffectivefor CTR criteriaonMay 18,2000,theCTR’s effectivedate.
‘~ SeeOrderNo. 00-059,EffluentLimitationsB(i)7, B(ii)7, andB(iii). Thepriority pollutantsregulatedin the
permitare: copper,mercury,cyanide,hexachlorobenzene,aidrin,chlordane,4, 4’-DDT, dicldrin, endosulfan
(alpha),endosulfan(beta),endrin,heptachior,heptachiorepoxide,PCBs,andtoxaphene.In addition,A~p~rmit
regulates-4-dioxin-and-furancoxnpounds~
‘~‘ SeeId., Finding45.
‘~ SeeId., Finding44.
16 SeeId.,Finding46.
‘~ Theremaining303(d)-listedpollutantsthatareregulatedin thepermitinclude: chlordane,4,’4-DDT, dieldrin,
andPCBs.
lS The oneexceptionis themonthlyaverage,dryweathermercurylimit of0.012microgramsper liter (j.ig/L). This
limit is acarryoverfrom thelimits in OrderNo. 94-037.
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compounds19andconcentration-basedlimits for mercuryandcopper.~Theeffluentlimitations

areintendedto coverthe“interim” until 2010for mercuryandcopper,or2012 for dioxinsand

furans. At thattime,thepermitfindingsstatethattheRegionalBoardwill imposefinal effluent

limitations thatareconsistentwith wasteloadallocations2’in anadoptedTMDLY If aTMDL

hasnotbeenadoptedfor therelevantpollutant,thefindingsstatethatalternativefinal limitations

for bioaccumulativepollutantswill benonetloading.~ “No netloading”meansthattheactual

loading from thedischargemustbe offsetby at leasttheequivalentloadingofthesamepollutant

achievedthroughamassoffset.24 For 303(d)-listed,non-bioaccumulativepollutants,thepermit

findingsstatethattheRegionalBoardwill imposefinal alternativelimits basedon thecriterion

orwaterqualityobjectiveappliedend-of-pipe.~

Fortheremainingpollutants,theRegionalBoardincludedinterim limits basedon

thecorrespondinglimits in theprior permit. Forthesepollutants,the“interim” referredto the

periodof timerequiredfor theDistrict to provideambientbackgroundreceivingwaterdatafor

thepollutantsandfor theRegionalBoardto determinewhetherfinal waterquality-basedeffluent

limitations arerequired.26ThepermitrequirestheDistrict to submitareportwith therequired

databyApril 28, 2003,27andauthorizestheRegionalBoardto reopenthepermitto includefinal

limitations,if necessary.28

‘~ SeeOrderNo. 00-059,EffluentLimitationsB(iii).
20 Seeid~EffluentLiitationsB(i)(-7-)-and-B(ii)(-7).------ - __

21 Seefn. 6,supra.
22 OrderNo. 00-059,Finding33.
23 SeeId., Finding35a.
24 Ibid.
25 Id., Finding35b.
26 SeeId., Findings42 and53.
27 Seeid., ProvisionF.11.
28 Seeid., ProvisionF.1.
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TheDistrict, BayAreaCleanWaterAgencies,andBayKeeperall filedtimely

petitionsfor reviewofthepermit. Thepetitionswereconsolidated29andwerelaterheldin

abeyancependingfinal StateBoardactiononpetitionsfiledby ToscoCorporationandothersfor

reviewof 2 refinerypermits.30Thelatterpetitionsraisedseveralissuesin commonwith the

Napapetitions. In February2001 theDistrict requestedthattheBoardreactivateits petitionand

partiallystayOrd&r No. 00-059. OnMarch7,2001,theBoardadoptedOrderWQ 2001-06

(ToscoOrder). OnMarch21, 2001,theNapapetitionswerereactivated.The District’s stay

requestwaslaterdismissed.3’

Thisorderaddressesbothissuesraisedin thepetitionsaswell asnewlegal

argumentsraisedbytheDistrict andBayAreaCleanWaterAgenciesonNovember13, 2001 in

commentson apriordraftorder.32 Thedraft orderwaspresentedto theBoardat its

November15, 2001workshop. At thattime, thepetitionersalsorequestedthat theBoardreceive

new evidenceinto therecord. Theirrequestwasdenied;andtheylaterrequestedthattheBoard

reconsiderits ruling. On reconsideration,theBoardconcludesthatExhibits A, B, andC, relating

to petitioners’legalarguments,areappropriatelyincludedin therecord. ExhibitsJ,K, andM are

alreadyin theRegionalBoard’srecord. TheBoarddeniestherequestto augmenttherecordwith

theremainingexhibits. FouroftheremainingsevenexhibitsprecededtheRegionalBoard’s

adoptionofOrderNo. 00-059, andpetitionersdo not explainwhytheycouldnothavebeen

2?~SeeCalA2odeRegs~-tit.237sec;2054.
30 SeeStateBoardOrderWQ2001-06,referredto asthe“Tosco Decisio~i”,which wasadoptedonMarch7, 2001.
Theorderaddressedissuesraisedin petitionsfiledby ToscoCorporation,Bay AreaCleanWaterAgencies,and
others. Themajorissuesaddressedby theorderfocusedon theregulationofimpairingpollutantsdischargedto
303(d)-listedwatersprior to TMDL development
“ Seeletter, datedJune7, 2001,toMichaelS.Riback,District counsel,fromCelesteCantu,StateBoardExecutive
Director.
32 SeeJointResponseto SWRCBDraftOrderWQ 2001-XX (Nov. 2, 2001).

7.



C) C)

presentedto theRegionalBoard.33 This orderremandsOrderNo. 00-059to theRegionalBoard

for reconsiderationandrevision. In light oftheremand,theBoardconcludesthatit is

appropriatethatthepetitionerspresentanynewevidencethatis relevantto theirpermit

challengesto theRegionalBoardin thefirst instance.

II. CONTENTIONS AND FINDINGS

A. District Petition

Thepetitionfiledby BayAreaCleanWaterAgenciesis identicalto theDistrict’s

petition. Therefore,theBoard’sanalysisoftheDistrict’s issueswill alsoaddresstheissues

raisedby BayAreaCleanWaterAgencies.

After thepetitionswerefiled in this case,theRegionalBoardagreedto two

permitchangesrequestedby theDistrict. Theseare: (1) to removethe“alternativefinal limits

finding,”34 and(2) to clarify thattheRegionalBoardwill use“reportedMinimumLevels,” as

specifiedin the ImplementationPolicy, to determinecompliancewith priority pollutanteffluent

limitations. Thesechangesareconsistentwith theBoard’sToscoOrder35andthe

ImplementationPolicy,36respectively.TheBoard,therefore,concurswith thechangesandwill

not furtheranalyzetheDistrict’s contentionson thesepoints.

In thefollowing discussion,.theBoardwill first addresstheRegionalBoard’s

regulationofmercury,dioxin andfuran compounds,andcopperin OrderNo. 00-059. Foreach

pollutant,theBoardwill explainwhattheRegionalBoarddid andfollow with theDistrict’s

~ SeeCal. CodeRegs.,tit. 23,sec.2066(b). A requestto augmenttherecordmustincludeastatementand
supportingargumentthattheevidencewasimproperlyexcludedfromtherecordor anexplanationofthereasons
whythefactualevidencecouldnotpreviouslyhavebeensubmitted.
~ OrderNo. 00-059,Finding35.
~ SeeOrderWQ 2001-06,pp. 20-25.
36 SeePolicy,sec.2.4.
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specificchallengesto thoseactions.After that,theBoardwill discussotherissuesraisedby the

District. The Boardwill concludewith two issuesraisedbyBayKeeper.

1. MERCURY

Mercuryis apriority toxic pollutant. It hasseveralforms,themosttoxic ofwhich

is methylmercury.Variousbiological andchemicalprocessescancausemercurydischargedto

waterto reactwithorganicmatterto form methybnercmy.Methylmercuryis readilytakenup by

plantsandanimals. It bioaccumulatesthroughthefoodchain. Consequently,themercury

concentrationin predatorsatthetop ofthefoodchain,suchaspredatoryfish, canbethousands

orevenmillions oftimesgreaterthantheconcentrationsin water. SanFranciscoBayis oneof

theenvironmentsknownto favor theproductionofmethylmercury.37

TheRegionalBoard’sWaterQuality ControlPlan,SanFranciscoBayBasin

(Region2) (BasinPlan),hashadbothmarineand freshwaterqualityobjectivesfor certain

priority pollutants,including mercury,since1986. EPAapprovedtheseobjectivesin 1987;and,

whenEPApromulgatedtheCTR, EPAleft theobjectivesintact.38 Hence,theCTRcriteriado

notapplyto waterssubjectto theobjectives. The objectivesarecurrentlyfoundin BasinPlan

Tables3-3 for marinewatersand3-4 for freshwaters.39

Tables3-3 and3-4 havemercuryobjectivesfor humanhealthprotection.The

tableshavethe same4-dayaveragemercuryobjectiveof0.025 J.LgfL.~ Table3-4 alsohasa

~ Mercul in-the-EMvironm-ent7USGS~F~fSh~f1A640(O~i~ber2000),p.5(availableat
http://www.usgs.gov/themes/factsheetll46-00).
38 See40 C.F.R.sec.13 1.38(b)(1)flu. b. It states: “Criteria applyto Californiawatersexceptfor thosewaters
subjectto objectivesinTablesm-2AanduI-2B of the[RegionalBoard] 1986 BasinPlan,thatwereadoptedby the
[RegionalBoard] andthe[StateBoard],approvedby EPA,andwhichcontinueto apply.”
~ SeeCal. CodeRegs.,tit. 23, sec.3912. TheRegionalBoardBasinPlanwasamendedin 1995. Theamendments
changedtheheadingsofTablesm-2A andIII-2B butdid not changetheobjectivesin thetables.
~ Table3-3’s 1-houraveragemercuryobjectiveis 2.1 ggfL; Table3-4’s is2.4 ~.tg/L.
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valueof0.012j.tgfL in afootnoteto thefreshwater,4-dayobjective.4’ Thefootnoteindicatesthat

the0.025 jig/L objectivewasbasedon thelevel ofdetectionat thetime. The then-currentEPA

waterqualitycriterionguidancewas0.012 p.g/L. Thefootnotestatesthat“[a]n objectiveof

0.012j.tgfL is desirable,but attainmentcanonlybedeterminedat the level ofdetection.”42

EPAderivedthe0.012J.Lg/L valuefor mercurybasedonbioconcentration.

Bioconcentrationoccursthroughtheuptakeandretentionofasubstancefromwateronly,

throughgill membranesorotherexternalbodysurfaces.In contrast,bioaccumulationconsiders

pollutantuptakefrom all routesofexposure,includingthefoodchain.

In OrderNo. 00-059,theRegionalBoardregulatedboththemassandthe

concentrationofmercurydischargedby theDistrict. TheRegionalBoardregulatedthemassin

order to addressthe impairmentof downstreamSanPabloBaywatersdueto mercury

bioacbumulationin fish tissues.TheRegionalBoardregulatedtheconcentrationapparentlyto

implementwaterquality standardsfor mercurybasedonawatercolumnvalueof 0.012j~g/L.

a. MassLimits

(1) Description

TheRegionalBoardincludedbothmasslimits andtriggersfor mercuryin Order

No. 00-059.~~ Themasslimits capthetotal allowablemercuryload,in kilogramspermonth,that

theDistrict candischargeto theriver. Themasstriggers,alsoin kilogramspermonth,areset

~“ BasinPlan,Table 3-4, fn. i.

42 Ibid.

~ SeeOrderNo. 00-059,Effluent LimitationB(iii). Themasslimit with theCity ofAmericanCanyon’sflows is
0.027kilogramspermonth(kg/mo),andwithoutis 0.025kg/mo. Themasstriggerwith theCityof American
Canyon’sflows is 0.015 kg/mo andwithout is 0.014 kg/mo.

10.
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lowerthanthemasslimits. If theDisirict exceedsthemasstriggers,theDistrict is requiredto

takecertainactionsto investigatethecauseandimplementappropriatecorrectiveaction. The

masslimits andtriggerscoverdischargebothwith andwithouttheCity ofAmericanCanyon

flows. Theywereintendedto maintainambientconditionsin thereceivingwaterspending

TMDL development.”Finalwaterquality-basedeffluentlimitations for mercurywill bebased

on thewasteloadallocationsin aTMDL to bedevelopedby 20l0.~~

Themercurymasslimits werecalculatedusingthreestandarddeviationsabove

meanmercuryloading,whichwasderivedfrom themostrecentpreviousthreeyearsofdata.”

Thelimits weredevelopedusingyear-roundflows althoughtheDistrict reclaimsits effluent

duringthedry season.The limits werealsoderivedusingmercurydataresultingfrom older,

less-sensitivedetectiontechniques.

Themercurymasstriggerswerebasedon theloadsactuallydischargedto the

NapaRiver.47 If theDistrict exceedsthetriggervalues,theDistrict mustidentif~’ thecauseand

investigatecorrectiveactions,suchasimprovingpublic educationandoutreach,increasing

reclamation,andotheroptions.48In addition,theDistrict mustdevelopaplanandtimeschedule,

acceptableto theRegionalBoardExecutiveOfficer,to implementall reasonableactionsto

maintainmercurymassloadingsat orbelowthetrigger.49

“Seeld:Finding45c. -

~ As explainedabove,theRegionalBoardhasagreedto deletethepermitfinding on alternative,final default
limits; thereforethefmal limits will be consistentwith thewasteloadallocationsinaTMDL.
“ SeeRevisedDraft FactSheet(July20, 2000),ReissuanceofWasteDischargeRequirementsforDischargeto
StateWatersforNapaSanitationDistrict, NapaCounty(FactSheet),pp. 10-11 andAU. C.
~ Thid.
48 SeeOrderNo. 00-059,ProvisionF.4.
“~ Ibid.

11.
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(2) Contentions

ContentionNo. 1: TheDistrict contendsthat Congressintendedin theClean

WaterAct thatwaterquality-basedeffluentlimitations, includingmasslimits, bebasedsolelyon

theresultsof aTMDL process.Hence,theDistrict arguesthat, in theabsenceofaTMDL, the

RegionalBoardcouldnotlegally regulatethemercurymassdischargedby theDistrict to the

NapaRiver.

Findiun: TheDistrict’s contentionsarewithoutmerit. As apreliminarymatter,

theBoardnotesthattheRegionalBoarddidnot imposefinal waterquality-basedmasslimits on

theDistrict. Final waterquality-basedlimits will notbe imposedfor severalyears. Whenthey

are,theywill beconsistentwith thewasteloadallocationsin aTMDL. TheRegionalBoard,

instead,imposedinterim limits basedoncurrenttreatmentplantperformance.

TheRegionalBoardwasunquestionablyauthorizedto regulatethemercurymass

dischargedbytheDistrict to theriverprior to thedevelopmentofamercuryTMDL. Indeed,the

CleanWaterAct mandatesthatpermitsincludewaterquality-basedeffluentlimitationswhere

necessaryto meetwaterqualitystandards.TheCleanWaterAct in section40250createdthe

NationalPollutantDischargeEliminationSystem(NPDES)to regulatethepointsource5’

dischargeofpollutantsto surfacewaters. TheAct prohibitsthedischargeofanypollutantexcept

in compliancewith apermit.52Permitsmustimplementsection301, whichrequiresthat

dischargerscomplywith certaintechnology-basedeffluent limitationsaswell as“anymore

stringentlimitation, includingthosenecessaryto meetwaterqualitystandards.”53Nothingin the

so

33 U.S.C.sec.1342. NPDESpennitsinCaliforniaare‘issuedby theStateBoardandtheRegionalWaterQuality
ControlBoards.

A “point source”is “any discernible,confinedanddiscreteconveyance,includingbut not limited to anypipe,
ditch, channel,tunnel.. . fromwhichpollutantsareor maybe discharged.”33 U.S.C.sec.1362(14).
52 Seeid. secs.1311(a),1342.

Id. sec. 1311(b)(1)(C).

12.
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afterTMDL-development.

This view is reflectedin EPApermitregulations.Theyrequirethatpermits

includeanyrequirements“in additionto ormorestringentthan”technology-basedlimits and

standardsthatare“necessaryto... [a]chievewaterqualitystandard~.”54Apollutantmustbe

limited if its dischargehasthereasonablepotentialto cause,orcontributeto, awaterquality

standardsviolation.55 If awasteloadallocationhasnot“beenpreparedby theStateandapproved

byEPApursuantto [theTMDL regulation]”, thepermittingauthoritymustneverthelessestablish

apermitlimit that is “derivedfrom, andcomplieswith all applicablewaterqualitystandards.”56

Theseregulations,accordingto EPA, “do notallowthepermittingauthorityto delaydeveloping

andissuingapermitif awasteloadallocationhasnot alreadybeendevelopedandapproved.”57

The Boarddoesnotbelievethat theCleanWaterAct isvagueorambiguouson

thispoint. Assumingthatit were,however,theBoardmayappropriatelydeferto EPA’s

interpretationof theAct.53 This interpretationis eminentlyreasonablegiventhatachievingwater

qualitystandardsis oneofthe CleanWaterAct’s centralobjectives.59

TheDistrict arguesthatEPA’sWaterQuality StandardsHandbook(Handbook)~

lendsitself to adifferentinterpretation. TheHandbookis acompilationofguidanceon water

40 C.F.R. sec.122.44(d).
~ “Limitations mustcontrolall pollutants... whichthe[permitissuer]determinesareor may~b~schargedata~

—ievel-whiclrwill-cause—hav-e-thereasonablepotentiilto cause,orcontributeto anexcursionaboveanyStatewater
~ualitystandard,includingStatenarrativecriteria forwaterquality.” Id. sec.122.44(d)(1)(i).

Id. sec.122.44(d)(1)(vii).
54 Fed.Reg.23868,23879(June2, 1989);cf. AmericanPaperInstitutev. UnitedStatesEnvfronmental

ProtectionAgency(D.C. Cir. 1993)996F.2d346,350.
58

SeeChevronUS.A.Inc. v. Natural ResourcesDefenseCouncil,Inc. (1984)467U.S.837.
Arkansasv. Oklahoma(1992)503U.S. 91, 106.

60 WaterQualityStandardsHandbook(2ded.), EPA-823-B-93-002.
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qualitystandards,ratherthanaprimerfor developingeffluentlimitations. In particular,the
J

Handbookdoesnotstatethatwaterquality-basedeffluentlimitations for impairingpollutants,

prior to TMDL-development,areinvalid. Rather,theHandbookspecificallyrefersto EPA’s

TechnicalSupportDocumentfor WaterQuality-BasedToxics Control61,whichdetailshowto

deriveWaterquality-basedeffluentlimits, bothwith andwithoutaTMDL.62

- In practice,bothEPA andthestatehaveissuedpermitsfor yearsthatregulatethe

dischargeofimpairingpollutantsto 303(d)-listedwatersbeforeTMDL development.Forthese

reasons,theBoardhaspreviouslyrejectedtheDistrict’s interpretation63andcontinuesto do so.

ContentionNo. 2: TheDistrict arguesthatCleanWaterAct section301(b)(1)(C)

only requirescompliancewith effluentlimitations implementingpre-1977waterquality

standards.Post-1977standards,theDistrict contends,wereto be implementedunderthe Clean

~WaterAct throughvariousplanningprograms,suchasthenow-inactivesection208~’areawide

wastetreatmentmanagementprogramandtheTMDL program..

Finding: TheDistrict’s contentionsarewithoutmerit. EPAhastakenthe

position,sinceatleast1982, that“thereis no disputethat [section]301(b)(l)(C)continuesto

haveregulatoryforceandapplicability”post-Julyl, 1977.65 Consistentwith EPA’s

interpretation,thestatesandEPAhaveissuedthousandsofpermitssince1977 implementing

post-1977waterqualitystandards.Over...theyears,numerouscourts,aswell, haveinterpreted

61 Seefn. 75,infra.
62 SeeHandbook,fa. 60,supra,p. 7-9.
63 SeeOrderWQ 2001-06,p. 29 atfl-i. 114,citing OrderWQ89-11,p. 11.

“ 33 U.S.C.sec.1288.
65 In theMatterofStar-KistCaribe,Inc.,3 E.A.D. 172 (NPDESAppealNo. 88-5) (April 16, 1990)(Star-Kist)
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section301(b)(l)(C)to requirethatpermitsincludeanymorestringentlimits necessaryto meet

waterqualitystandards.~

TheDistrict’s interpretationconflictswith theactualwordingof

section301(b)(1)(C),with theCleanWaterAct’s overridingobjectives,andwith EPA

interpretation. It mustberejected.Thesection,in fact, statesthatin orderto achievetheClean

WaterAct’s objective,“not laterthanJuly 1, 1977 [thereshallbe achieved]anymorestringent

limitation, including thosenecessaryto meetwaterquality standards....“~ The statutepatently

doesnotrequirecompliancewith onlypre-1977waterqualitystandards.Rather,asEPA’s

EnvironmentalAppealsBoardconcludedin Star-Kist,CongressprovidedtheJuly 1, 1977

deadlineasa“graceperiod”in atimetableto achievetheCleanWaterAct’s 6bjectives.68Once

thegraceperiodlapsed,permitshadto containeffluentlimitationsnecessaryto meetwhatever

waterqualitystandardswerein effectwhenthepermitwasissued.

Contraryto theDistrict’s assertion,theBoardfinds thisinterpretationlogical and

compelling. The Star-KistdecisioninterpretstheCleanWaterAct consistentlywith its overall

objective“to restore’andmaintainthe chemical,physical,andbiological integrityoftheNation’s

waters.”69ThedecisionlikewiseharmonizesotherCleanWaterAct provisionsthatexplicitly

contemplatedthatthestateswould continueto adoptnewandrevisedstandardsafterJuly 1,

1977,andprovidedthatthestatescouldallowcomplianceschedulesfor them.70 Compliance

66 See~e: A s?r~wO1d~homa,fliYS9, supra;AmericanPaperInstitute,Inc. v. UnitedStatesEnvironmental

ProtectionAgency(D.C. Cir. 1993) 996 F.2d346,349 (“Of primaryimportancein thiscaseis section301’ssecond
requirement—i.e.,thatpermitscontaindischargelimitations sufficienttoassurethatthereceivingwaterwaysatisfies
waterqualitystandards.”)
67 33 U.S.C.sec.1311(b)(.1)(C).
68 Seeflu. 65,supra.
69 ~ U.S.C.sec~ 1251(a).
70 Seeid. secs.1313(c),1313(e~(3)(F).
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schedulesareirrelevantif permitsneednotimplementnewstandards.Toreadthestatuteas

suggestedby theDistrict wouldcreateagapingholein theregulatoryschemethatcannotbe

reconciledwith theCleanWaterAct’s goalsto achievewatersthatare“fishableandswimmable”

by 1983andto eliminatepollutantdischargesby 1985.71

TheDistrict citesanumberofcasesthat heldthat administrativeagenciescould

not legally.extendthe1977statutorydeadlinefor mee~tin~thethen-existingstandards.These

casesareirrelevantbecausethey do notaddressthespecificquestionat issue: Doessection

301(b)(1)(C)continueto haveregulatoryeffect for post-July1, 1977 standards?TheDistrict

alsocitesa1978EPA memorandumthataddressespost-1977complianceschedules.The

memorandumassumesthatpermitsmustimplementpost-July1, 1977waterqualitystandards,

and, thus,doesnotsupporttheDistrict’s position.72

The District assertsthat40 C.F.R. section122.44(d)is also flawedbecauseit is

basedonEPA’s erroneousinterpretationof Section301(b)(l)(C). BecausetheBoardrejectsthe

District’s interpretationof section301(b)(1)(C),theBoardconcludesthattheDistrict’s challenge

to theregulationis alsowithoutmerit.

ContentionNo. 3: TheDistrict alsocontendsthat40 C.F.R.section122.44(d)

doesnot applyto publicly-ownedtreatmentworks(POTWs). Thatregulationrequiresthat

dischargersmeet“any requirementsin additionto ormorestringentthanpromulgatedeffluent

limitations guidelinesorstandards..,necessaryto... [a]chievewaterqualitystandards...

“ Seeid. sec.1251(a)(1)and(2). Watersthat.arefishableandswimmablearewatersthatprovidefor theprotection
andpropagationof fish, shellfish,andwildlife andforrecreationinandonthewater.
72 SeeJointResponseto SWRCBDraft Order, flu. 32,supra,Exhibit C, pp.4-5. Thememorandumdiscussespost-

1977waterquality standardscomplianceschedules.It statesthatif thestateshavenot establishedcompliance
schedulesin their planningdocuments,“the EPApermitwritermustestablish
thesource’sPhaseII [waterquality standards]complianceschedule.”
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TheDistrict arguesthat“effluent limitationsguidelinesor standards”applyonly to industrial

sources.

Finding: We~disagree.Thephrase“effluent limitationsguidelinesandstandards”

is commonlyusedthroughouttheNPDESpermitregulationsto referto anyeffluent

requirementsestablishedundertheCleanWaterAct. The languagequotedabovewasfirst

includedin theNPDESregulationsin 1979.~~ Theoriginal languagehaslongbeenimplemented

in permitsissuedto POTWs. If EPAhadintendedtheregulationto applyonly to industrial

sources,EPAwouldhavenarrowedthescopeoftheregulationwhenit wasoriginally adoptedor

later, in themanyregulationrevisionsadoptedsubsequently.

ContentionNo. 4: TheDistrict furtherarguesthatmasslimits arenotmandated

bytheNPDESpermittingregulations.The regulationsrequirethatpermitsincludemasslimits

for all~.pollutants,with threeexceptions,including onefor pollutantsforwhich “the applicable

standardsandlimitations areexpressedin termsofotherunitsofmeasurement.”74Since

concentrationlimits areincludedin theDistrict’s permit, theDistrict arguesthatmasslimits .are

unnecessary.

Finding: EPAinterpretsits regulationsto generallyrequiremasslimits for all

pollutantsfor which masslimits canbe calculated.And, “[m]ass limits in termsofpoundsper

~ See44Fed.Reg.32854,32907(June7, 1979),40C.F.R. 122.15(f).
~‘ 40 C.F.R.sec.122.45(f).This sectionstates:

“(1) All pollutantslimited in permitsshallhavelimitations,standardsorprohibitions
expressedin termsof massexcept: ______________________________________

~QyF~fpH7temperature,radiation,or otherpollutantswhichcannotappropriately
be expressed.bymass;
(ii) Whenapplicablestandardsandlimitations areexpressedin termsof otherunitsof
measurement;or
(iii) If inestablishingpermitlimitations on acase-by-casebasis... ,liniitationsexpressed
in termsofmassareinfeasiblebecausethemassofthepollutantdischargedcannotberelated
to ameasureof operation.. . ,andpermitconditionsensurethatdilutionwill notbeusedas
asubstitutefor treatment.”
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dayorkilogramsperdaycanbecalculatedfor all chemical-specifictoxicssuchaschlorineor

chromium.”75

WhetherornotEPAregulationsmandatemasslimits, theRegionalBoardclearly

hadthediscretionto includemasslimits for bioaccumulativeandpersistentpollutantsin the

District’s permit. Understatelaw, theRegionalBoardsmustensurethatpermitscomplywith

theapplicablewaterqualitycontrolplan,.protectbeneficialuses,andpreventnuisance.76EPA

guidanceinstructsthat “[m]ass limits areparticularlyimportantfor controlofbioconcentratable

pollutants.... Forthesepollutants,controllingmassloadingsto thereceivingwateris critical for

preventingadverseenvironmentaleffects.”77 In general,masslimits forbioaccumulativeand

persistent~pollutantsareappropriatebecausetheirtoxicity is typically associatedwith massrather

thanconcentration.Here,theRegionalBoardwasauthorizedto imposemasslimits in Order

No. 00-059to implementtheBasinPlannarrativebioaccumulationobjective.78 Thisnarrative

objectiveprotectsbeneficialusesassociatedwith fish consumptionin downstreamSanPablo

Baywaters.

Whenawaterbodyis impaireddueto excessivepollutantlevelsin fish tissueor

sediments,regulatingmassloading is evenmoreimportant. ThisBoard’sImplementationPolicy.

cautionsthepermitwriter in thesecircumstancesto considerwhetherto limit thepollutantmass

~ TechnicalSupportDocumentfor WaterQuality-basedToxicsControl(March1991),EPA505 2-90-001(TSD),
p. 110. SeealsoWaterQuality Guidancefor theGreatLakesSystem,40C.F.R.Part 132,App. F, Procedure7,
whichrequiresthatwaterquality-basedeffluent limits beexpressedasbotha concentrationvalueanda mass
loadingxate.~~~ ________________ ________

76 SeeWat. Codesecs.13263, 13377.
~ TSD, fn. 75,supra.
78

Basin.Plan,p. 3-2. Thisnarrativeobjectivestates:
“Many pollutantscanaccumulateonparticles,in sediment,or bioaccumulatein fish andother
aquaticorganisms.Controllablewaterqualityfactorsshallnot causeadetrimentalincreasein
concentrationsof toxic substancesfoundinbottomsedimentsoraquaticlife. Effectsonaquatic
organisms,wildlife, andhumanhealthwill be considered.”
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loadingto “representative,currentlevelspendingTMDL developmentin orderto implementthe

applicablewaterqualitystandard.”79With respectto mercuryin particular,EPAhas

recommendedthat thestateconsiderwaterquality-basedeffluentlimits basedon massfor

dischargesto’waterbodiesthat areimpaireddueto mercuryfishtissueorsediment

contamination.80Mercuryloadings,underthesecircumstances,“could contributeto or

exacerbatetheimpairment.”81

ContentionNo. 5: TheRegionalBoardcitedantidegradationpoliciesasonebasis

for supportingthemasslimits in Order00-059. Antidegradationpolicies,in general,specifythe

criteriathatapermit issuerwill usein decidingwhetherwaterqualitycanbelowered. The

District contendsthatCleanWaterAct section303(d)(4)(B)82limits antidegradationpoliciesonly

to watersthatarecurrentlyattainingstandards.TheDistrict furthercontendsthatneitherfederal

nors1~ateantidegradationpoliciesmandatemasslimits.

Finding: TheDistrict’s interpretationofsection303(d)(4)(B)is erroneous.

Antidegradationpolicies,83indeed,supportthemasslimits in Order00-059.

In 1987CongressamendedtheCleanWaterAct to, amongotherthings,addan

anti-backslidingrule andexceptionsto therulein section402(o).84Congressalsoadded

section303(d)(4).85Theanti-backslidingrule,in general,prohibitsreissuingapermitwith a

pollutantlimit thatis lessstringentthanacomparablelimit in apriorpermit. Therearetwo sets

~ Policy, sec.2.1.1 at20.
80 65 Fed.Reg.at31698.
~‘ Ibid.

83 The stateantidegradationpolicy, entitled“StatementofPolicy withRespectto MaintainingHigh Qualityof
Watersin California,StateBoardRes.68-16,is partofthestate’swaterquality standards.it is in all oftheRegional
WaterQualityControlBoard’swaterqualitycontrolplans. It incorporatesthefederalpolicy whereapplicable. This
discussionfocusesonthefederalpolicybecauseit isapplicableto NPDESpermittingactions.‘SeeStateBoard
OrderWQ 86-17at17-18.
84 33 U.S.C.sec.1342(o).
85 SeePub.L. 100-4(Feb.4, 1987).
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ofexceptionsfor waterquality-basedeffluentlimits, onein section402(o)(2)andthesecondin

section303(d)(4).86

Section303(d)(4)distinguishesbetweenwatersthatattainwaterqualitystandards

(in § 303(d)(4)(B))andthosethatdo not(in § 303(d)(4)(A)). Effluent limits for attainment

watersmayberelaxedif consistentwith antidegradationrequirements.Effluent limits for non-

attainmentwatersmayberelaxedonly if theexistingpermitlimit isbasedona TMDL, andthe

cumulativeeffectofall revisedlimits assuresattainmentofwaterqualitystandardsor the

affecteduseis removed.

Section303(d)(4)(B),thus,onlydictatesthecircumstancesunderwhich

backslidingis allowedfor attainmentwaters. It doesnot andcannotreasonablybe readto

restrictantidegradationonly to watersattainingstandards.HadCongressintendedthisresult,it

neededto~bemuchmoreexplicit. Whensection303(d)(4)wasaddedto theCleanWaterAct,

the federalantidegradationpolicy87hadbeenin existenceformorethan20 years.Thepolicy

appliedin 1987andstill appliesto ~y loweringofwaterquality, notjustalowering in waters

attainingstandards.

This interpretationfinds supportin the languageofthefederalpolicy. Thepolicy

establishesthreetiersofwaterqualityprotection.88In Tier.onethestatesmust, ataminimum,

ensurethatthewaterqualitynecessaryto supportexistinginstreamusesis maintained.Tiertwo

watersarereferredto as“high qualitywaters.” Thesearewaterswhosequality is betterthanthat

86 TSD, fri. 75,supra,at113.
87 The federalpolicy wasfirst addedto thewater.qualitystandardsregulationsin 1975. It is nowfoundat40 C.F.R.
sec..131.12.
88 40C.F.R. sec.131.12. Seealsothediscussionofantidegradationin WaterQuality StandardsHandbook,fn. 60,

supra,ch. 4.
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requiredto supportinstreamuses. Waterqualitymaybeloweredin thesewatersif necessaryto

allow importanteconomicorsocialdevelopment.Tierthreewatersareoutstandingnational

resourcewaters,suchasLakeTahoeandMonoLake. No loweringofwaterquality is allowedin

Tier threewaters.

Tier onewatersareobviouslywaterswhosequalitydoesnotmeetthatofTier two

waters. Tier onewaters,thus,arewaterswhosequality isnotbetterthanthatrequiredto support

instreamuses.Theyarenecessarilywatersthatareeithernotattainingor arejustbarely

attainingstandards.

SanPabloBayhasbeenidentifiedon the303(d)list asanonattainmentwaterdue

to mercurybioaccumulationin fish tissues.Baywatersare, therefore,presumablyin Tier one

with respectto mercury. Assumingthatevidencein theRegionalBoardrecordsupportsthe

presu~nptionofimpairment,theBoardconcludesthatinterim, performance-basedmassmercury

limits areappropriateto preventafurther loweringofwaterquality in SanPabloBaywatersand

to implementits Tier.onestatus.

ContentionNo. 6: TheDistrict contends,thatthemerefactofa303(d)listing is

insufficient to justify limiting themassdischargeof impairingpollutantsto theircurrentlevels.

Finding: The Boardagreesthatawaterbodylisting, withoutmore,is an

insufficientbasison which to concludethatthewaterlacksassimilativecapacityfor the

impairingpollutant. The factofalisting, however,isa sufficientbasisonwhich to concludethat

apollutantshouldbe limited in apermit.89 Further,thedataon whichthelisting is basedmay

verywell j ify masslimits for thepollutant.

89 SeePolicy, secs.1.3, Step7, at5 (A RegionalBoardmayuseotherinformationto determinethata pollutantmust
belimited, including“waterqualityandbeneficialusesofthe receivingwaters~FOleanWaterAct sec.1303(d

)

listing for thepollutant, thepresenceofendangeredorthreatenedspeciesorcritical habitat,andotherinformation.”
(Emphasisadded.).
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The Boardheldin theToscoorderthatalisting issuggestiveofimpairmentbutis

notdeterminative?4~A listing is only suggestiveofimpairmentbecausethestandardfor listing

hasbeensetatathresholdlow enoughto ensurethatall.watersofconcernarebroughtwithin the

TMDL regulatorystructure.Indeed,EPAhasinstructedthestatesto relyon “all existingand

readilyavailablewaterquality-relateddataandinformation”in makinglisting decisions.9’ In

additionto samplingdata,this informationcaninclude,for example,opinionsfrom other

agencies,anecdotalinformationfrom thepublic, andcircumstantialevidence.Further,aswe

statedin the Toscoorder,the informationmaynotrepresentconditionsthroughouttheentire

waterbody orin all seasons.

Theconverseis alsotrue. Thefact thatawaterbodyis not listed doesnot

necessarilymeanthatthewaterhasassimilativecapacityfor apollutant. In all cases,the

RegionalBoardshavethediscretionto determinewhetherornotamixingzoneanddilution

creditsareappropriatefor adischarge.92In makingthis determination,theyarenotrequiredto

authorizethe full wasteassimilationcapacityofthereceivingwaters.93

Althoughalisting alonedoesnotconclusivelydetermineawater’scapacityto

assimilatean impairingpollutant,thelisting doesindicatethatthewateris ofconcernand

deservesfurtherscrutiny. Inparticular,a303(d)listing for apriority pollutantmayform the

~ SeeOrderWQ 2001-06at20

.

~914~0CIFIR.sec.130.7(b)(5).
92 Forpriority pollutants,seePolicy, sec. 1.4.2at 13 (“Theallowanceofmixing zonesis discretionaryandshallbe
determinedonadischarge-by-dischargebasis.”). SeealsoTSD, flu. 75,supra,sec.2.2.2(“Mixing zoneallowances
will increasethemassloadingsofthepollutanttothewaterbody,and decreasetreatmentrequirements.They
adverselyimpactimmobile species,suchasbenthiccommunities,in theimmediatevicinity of theoutfall. Because
oftheseandotherfactors,mixing zonesmustbeappliedcarefully,soasnot to impedeprogresstowardthe[Clean
WaterAct] goalsof maintainingandimprovingWaterquality.”).

Wat. Codesec.13263(b).
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basisfor aRegionalBoarddeterminationthatdischargeofthepollutanthasthereasonable

potentialto causeorcontributeto awaterquality standardsviolationand,therefore,thatthe

pollutantcouldbe limited.94 Here,theRegionalBoardcouldproperlydetermine,basedon

SanPablo’slisting for mercury,thattheDistrict’s dischargeofthispollutanthadthereasonable

potentialto causeorcontributeto aviolation ofdownstreamwaterqualitystandardsfor

bioaccumulation.

And, whilea listing aloneis notdeterminativeofassimilativecapacity,thedata

andotherinformationon whichthelisting is basedcertainlymayjustii~r masslimits for the

impairingpollutant. In thiscasetheRegionalBoardcouldproperlydetermine,basedon the

listing aswell asotherrelevantwaterquality information,that themercurymassdischargedby

theDistrict hadto be limited to preventfurtherwaterquality impairmentdownstream.

ContentionNo. 7: TheDistrict objectsto themasslimits on theadditionalground

thattheRegionalBoardfailed to complywith WaterCodesection13263(a). TheDistrict

contendsthatthisstatuterequiredtheRegionalBoardto considercertainfactors,including

economicsandtheneedfor developinghousing,beforeimposingthe limits.

Finding: Themass,performance-basedlimits donotviolatesection13263(a).

Thisstatuterequiresthat wastedischargerequirementsimplement“anyrelevant[basinplans]

thathavebeenadopted,and..,takeinto considerationthebeneficialusesto beprotected,the

waterqualityobjectivesreasonablyrequiredfor thatpurpose,otherwastedischarges,theneedto

preventnuisance,andtheprovisionsof section13241.” Section13241specifiesfactorsthatthe

~R&gionalBoardsmustconsiderin establishingwaterqualityobjectives.Theseincludeeconomic

considerationsandtheneedto develophousing,aswell asfactorsrelevantto thewaterbody,

SeePolicy,sec.1.3,Step7 at5.
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suchasits past,presentandprobablefuturebeneficialusesandits environmental

characteristics.95

TheBoardhaspreviouslyconcluded’thattheRegionalBoardsarenotrequiredto

considerthesection13241 factorswhenimplementingan existingBasinPlanobjective.96The

Boardhasalsoheld thattheRegionalBoardsarenotrequiredto considerthesection13241

factorswhentheyestablishperformance-basedmasslimits in acompliancescheduleto achievea

previouslyadoptedobjective.97 Thelimits in disputeherearebasedon ~hetreatmentplant’s

currentcapabilitiesto removemercury. Thelimits areessentiallyplaceholders.Theyare

intendedto preservethe statusquopendingTMDL development.If theRegionalBoard

ultimatelyadoptsasite-specificmercuryobjectivebasedonbioaccumulationaspartofthe

TMIDL process,theRegionalBoardwill haveto complywith section13241 atthattime.

TheDistrict’sprimaryconcernis theRegionalBoard’sallegedfailure to consider

economicsandtheneedfor developinghousing. AlthoughtheBoardconcludesthatthe

RegionalBoardwasnotrequiredto considerthesection13241 factors,theBoardfinds ample

evidencein therecordthattheRegionalBoarddid, in fact,considerthesefactors.

AlthoughtheRegionalBoarddid not calculatetheinterimmercurymasslimits to

purposelyaccountfor futuregrowth,thelimits allowsomeroomforgrowth. This is dueto

~ Section13241 lists 6 factorsthattheRegionalBoardsmustconsider“in establishingwaterqualityobjectives.”
Theseinclude:

“(a) Past,present,andprobablefuturebeneficialusesof water.
(b) Enviroumentalcharacteristicsofthehy4ograpbiiinitunderconsideration,including-the-quality-of~
wateravailablethereto.
(c) Waterqualityconditionsthat couldreasonablybeachievedthroughthecoordinatedcontrolofall
factorswhich affectwaterqualityin thearea.
(d) Economicconsiderations.
(e) Theneedfordevelopinghousingwithin the.region.
(f) Theneedto developanduserecycledwater.”

96 See,e.g.,StateBoardOrdersWQ 94-8and77-16.
~ SeeOrderWQ 2001-06at29-30,citingOrderWQ90-5,pp. 79-80.
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severalfactors. TheRegionalBoardcalculatedthemercurymassloadrateby takingtheaverage

of 12-monthmovingaveragemassloadsover a3-yearperiodandadding3 standarddeviations

ofthatdata. To developamassloadratefor agivenmonth,theRegionalBoardmultipliedthe

mercuryeffluent concentrationbytheaveragemonthlyflow.98 TheRegionalBoardused

reporteddetectionlimits, whichoccurredin 20 of2l samples,to representtheconcentration

whenevertherewerenodetectableconcentrations.Accordingly,themercurymasslimit was

developedwith loadsthatmaynotactuallyexist.

Second,themasslimit wascalculatedusingmonthlyaverageflows dischargedto

theNapaRiverwith anincidentalcreditbuilt into thecalculationsby addingmonthlyaverage

flows,ofreclaimedwater. Thus,theDistrict received“credit” for its reclamationefforts.

An incidentalallowancefor growthwaslikewisebuilt into thecalculationsby

takingthe averageof the12-monthmovingaveragesandadding3 standarddeviations.Hadthe

RegionalBoardaddedonly 2 standarddeviations,noneofthehistoricalmovingaverageswould

haveexceededthelimit. Consequently,adding3 standarddeviationsresultsin an evengreater

cushion.

Fourth,theRegionalBoardcalculatedthemasslimits usingdataderivedfrom

olderanalyticaldetectionmethods.Futurecompliancewill bedeterminedusingdataderived

from newer,moresensitiveanalyticalmethods?And, finally, thereis noevidencein therecord

thatthemasslimits will, in fact,adverselyimpactgrowthanddevelopmentin theNapaarea.

98 Inreviewing themercurymassliii~it calculations,theBoardhasnotedanapparentanomalyin thedata.The
mercuryconcentrationsforMarch 1997andDecember1997on thecalculationsheets(FactSheet,Aft. C, pp. 42and
43)do notmatchthedatashownin thereasonablepotentialanalysisdatasheet(FactSheet,AU. B, p.26). On
remand,theRegionalBoardshouldreviewthesedataandthemasscalculations.

In June1999EPApublisheda final mle promulgatingEPAMethod1631 for mercury.Themethodhasamuch
lowerdetectionlimit, around0.0005jig/L, comparedto 0.2 ±g/Lusingtraditionalmethods. EPArecentlypublished
proposedmodificationsto thenileto requireuseofcleantechniquesandquality controlrequirementswhenusing
thetestmethod. 66 Fed.Reg.51517-51528(October9, 2001).
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ContentionNo. 8: TheDistrict contendsthatthemasslimits areneitherrequired

by, norconsistentwith, theImplementationPolicy.

Finding: ThePolicydid notapply.. However,usingthePolicyasguidance,the

Boardfindsthatthemasslimits areunquestionablyconsistentwith thePolicy.

ThePolicyappliesto the implemeiitationofonlyNTR andGTRcriteriaand

numericobjectivesin RegionalWaterQuality ControlBoards’(RegionalBoard)waterquality

controlplans(basinplans) forprioritypollutants.’~ Thus,whentheRegionalBoardsimplement

narrativewaterqualityobjectivesforpriority pollutants,thePolicyis notbinding. In adopting

thePolicy,however,theBoardintendedto establisha standardizedapproachfor permittingtoxic

pollutantdischargesto thestate’sinlandsurfacewatersandenclosedbaysandestuaries.In light

ofthis goal, theBoardconcludesthatit is appropriateto usethePolicyasguidancein reviewing

thepriority pollutantslimits at issuein OrderNo. 00-059.

ThePolicyspecificallydirectstheRegionalBoard’ to consider,whenbasinga

compliancescheduleonaTMDL, “whetherthemassloadingofthebioaccumulativepollutant(s)

shouldbelimited to representative,currentlevelspendingTMDL developmentin orderto

implementtheapplicablewaterquality standard.”102TheRegionalBoardbasedthemercury

complianceschedulein OrderNo. 00-059on aTMDL; hencetheinterim,performance-based

masslimits areconsistentwith thisPolicydirective.

ContentionNo. 9: TheDistrict additionallycontendsthatthemercurymasslimits

areinappropriatebecausetheNapaRiverhasnot beenidentifiedasimpairedformercury

.

Further,regionalmonitoringdatademonstratethatSanFranciscoBaywatersgenerallydonot

SeePolicy, Introductionandsec.1.1.
101 TheBoard alsonotesthat thePolicy’s implementationprovisionsare,generally,consistentwith EPAguidance
in theTSD,fn. 75,supra,onwaterquality-basedtoxicscontrol.
102 Policy, sec.2.1.1 at20.

26.



C)

exceedEPAwaterqualitycriteriaguidancefor mercury.’03 Therefore,theDistrict concludesthat

currentmercurylevelsin waterspotentiallyinfluencedbytheDistrict’s dischargeareprotecting

thedesignatedbeneficialuses.

Findin2: Theimpairmentatissuehereis notbasedonmercurywatercolunm

concentrations,but ratheron evidenceofmercurybioaccumulationin fish tissuesin downstreani

SanPabloBaywaters. Becausemercurybioaccumulates,controllingmassloadingis critical.
C

Evensmall quantitiescanbeofconcern.TheDistrict’s massmercurydischargeto theNapa

River canexacerbatetheidentifiedimpairmentofSanPabloBay. Thereis no evidencein the

recordthat mercurydischargedbytheDistrict is takenoutofthehydrologicsystem,by

volatilizationorotherprocesses,beforereachingSanPabloBay. Absentthis evidence,the

Boardassumesthatit reachesthebayeitherthroughsedimenttransportorin thewatercolumn.

TheD,~istrictdoesnotarguethatthebayis not impaireddueto mercurybioaccumulation,nor

doestheDistrict contendthatthemercuryit dischargesdoesnotreachthebay.

ContentionNo. 10: TheDistrict contendsthatthemasslimits andrelatedfindings

arenotbasedonevidencein therecordorpermitfindings.

Findina: TheBoardconcludesthatOrderNo. 00-059shouldberemandedto the

RegionalBoardto clarify thefindings andaugmenttherecordfor thepermit. OrderNo. 00-059

hasextensivefindings. ThefindingsclearlyindicatethattheRegionalBoardis regulating

mercurymassbasedon theSanPablo303(d)listing for excessivefish tissuelevelsofmercury.

Thefindingsshouldclarify thewaterqualitystandardthattheRegionalBoardseeksto protect

throughregulatingthemercurymassdischargedbytheDistrict. TheBoardassumesthat the

103
PastEPAhumanhealthcriteriaguidanceformercuryhasbeenfor total mercuryin thewatercolumn. EPA

recentlyissuedanewmercurycriteriaguidancedocumentforhumanhealthprotection.It containsarecommended
fish tissueresiduecriterionformethylmercuxyof0.3 milligramsperkilogram. SeeEPA-823-R-Ol-oOl.See
generally~
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RegionalBoardintendedto implementwaterquality standardsfor bioaccumulationin SanPablo

Bay. Thefindings shouldalsoaddressthenexusbetweentheDistrict’s NapaRiverdischarge

andthedownstreamimpairment.As statedpreviously,in theabsenceofevidenceto the

contrary,theRegionalBoardcanreasonablyassumethatmercurydischargedby theDistrict

reachesSanPabloBay, ‘eitherthroughsedimenttransportor in thewatercolumn.

Finally, theBoardheldfor thefirst timein theToscodecisionthata

section303(d)listing, alone,cannotsupportafinding that animpairedwaterbodyhasno

assimilativecapacityfor theimpaidngpollutant.’~This decisionwasmadeaftertheRegional

BoardadoptedtheDistrict’s permit. In OrderNo. 00-059theRegionalBoardfoundthat

SanPabloBayis impairedand,therefore,masslimits werenecessaryto preventfurther

degradation.Consistentwith the Toscodecision,theBoardconcludesthattheRegionalBoard

mustaugmentits recordwith theevidenceof downstreamimpairment,in particular,thefish

tissuedatashowingmercurybioaccumulation.

b. MercuryConcentrationLimits

(1) Description

While it is clearthattheRegionalBoardregulatedthemercurymassin the

District’s effluent to addressthedownstreamimpairmentin SanPabloBay, theRegionalBoard’s

rationalefor regulatingthemercuryconcentrationlevelsin theDistrict’s effluentis lessunclear.

TheRegionalBoardapparentlyfollowedtheproceduresoutlinedin theImplementationPolicyto

104 Seeflu. 35,supra.
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determinewhetheramercuryeffluentlimitationwasrequiredto implementthe~Table3-4

footnotevalueof0.012j.tg/L.’05

ThePolicyhasthreetriggersfor selectingpollutantsrequiringwaterquality-based

effluentlimits.’~ The first comparesthemaximumpollutanteffluentconcentrationwith the

moststringentapplicablecriterion orwaterqualityobjective. If themaximumeffluent

concentrationequalsorexceedsthecriterionorobjective,thepollutantmustbe limited. The

secondtriggercomparesambientbackgroundpollutantconcentrationsto theapplicablecriterion

orobjective. If thebackgroundconcentrationequalsorexceedsthecriterionorobjective,the

pollutant likewisemustbe limited. Tn thethird trigger,theRegionalBoardscanexercisetheir

discretion,basedon otherappropriateinformation,to determinethatapollutantmustbe

regulated.This informationcan include,for example,fish tissueresiduedata,lackofdilution,

andaCleanWaterAct section303(d)listing.

To analyzereasonablepotentialfor theDistrict’s discharge,theRegionalBoard

reliedonthefirst trigger. TheRegionalBoardusedeffluentmonitoringdatafrom January1997

throughDecember1999 for this purpose.TheRegionalBoarddid nothaveambientbackground

receivingwaterdatafor thesepollutantsand,hence,couldnotusethesecondreasonable

potentialtrigger.

TheRegionalBoardfoundreasonablepotentialfor mercuryusingthe0.012 p.g/L

mercuryvalue.’07 Themaximumeffluentconcentrationwas0.01 jig/L, avalueslightly lower

‘~s SeeFactSheetflu. 46,supra,Table4atpage11, Table5 atpage14, andAu. B atpp. 26-27. As explained

previously,atpages.9-10,supra, theBasinPlan in Table3-4hasafreshwatermercuryobjectiveof0.025 .tg/L, as a
4-dayaverage.The tablereferencesthe0.012 ig/L valuein a footnote.

SeePolicy,sec.1.3atpp.4-5.
107 Seefa. 108,supra.
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thanthefootnotevalue. The maximumeffluentconcentrationwasbasedontheonlydetectable

valueoutof2l total samples,withnon-detectablevaluesrangingfrom <0.01 to <0.018pg/L.

TheRegionalBoarddeterminedthattheDistrict couldnotmeetwaterquality-

basedeffluentlimitations implementingthefootnotevalue.’08 TheRegionalBoard, therefore,

includedinterim,performance-basedconcentrationlimits for mercury. Thelimits are0.018

asamonthlyaverageforthewet season;and0.012 p.g/L, asamonthlyaverage,and0.018

jig/L, asadaily maximum,forthedryseason.’09The0.012 p.g/Lvalueis acarryoverfrom the

District’s priorpermit.”0 In addition,OrderNo. 00-059requirestheDistrict to developand

implementamercuryreductionstudy. As partof thestudy,theDistrict mustimplementan

aggressivesourcecontrolprogramaswell asassessthe feasibilityofattainingthe0.012jig/L

value?”

OrderNo. 00-059alsorequirestheDistrict to useanalyticalmethodscapableof

detectingmercuryat levelsas low or lower than0.01 j.tg/L.”2 Thepermitprovidesthatthe

RegionalBoardwill modify thepermitif new data,collectedusingultra-cleansamplingand

analysistechniques,do not indicate“areasonablepotentialto causeor contributeto violation of

themercurywaterqualityobjectiveof 0.012p.g/L.””3

108 SeetheRegionalBoardResponsetoPetitionsforReviewofWasteDischargeRequirements,OrderNo. 00-059
(NPDESPermitNo. CA0037575),forIiupaSanitadonDismictrNapaCounty,-in-Memoranduxwdated-April-30

,

2001, fromLorettaBarsamian,RegionalBoardExecutiveOfficer, ~oSheilaVassey,StateBoard’(RegionalBoard
Response),Response41 atpage21 andAU. 2.
‘~ OrderNo. 00-059,EffluentLimitationsB(i)7 andB(ii)7.
“o SeeOrderNo. 94-037,EffluentLimitationsB(ii)5.
“‘ OrderNo. 00-059,ProvirionF.3. TheDistrict isnot requiredto do thestudyif mercurysamplingresultsare
below0.012 pg/L consistentlyovera 6-monthperiod.
112 Ibid.
113 Id. Finding45f.
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(2) Contentions

ContentionNo. 1: TheDistrict contendsthattheRegionalBoardfailedto comply

with StateBoardOrderWQ 95-4. Specifically,theDistrict allegesthattheRegionalBoard

failed.toincludepermitfindingsthatexplainedits rationalefor usingthe0.612pgfL footnote

valueinsteadofthewaterqualityobjectiveof0.025p.g/L, to supportuseofthe formerwith

evidencein therecord,andto addresstheWaterCodesection13241 factors.

Findings: TheBoardagreesto theextentthattheRegionalBoardbased

regulationofmercuryeffluent concentrationson its conclusionthattheDistrict’s mercury

dischargehadthereasonablepotentialto causeorcontributeto aviolationofthe0.012jigfL

value..Thebasison whichtheRegionalBoard,in fact, concludedthatthedischargehad

reasonablepotentialis unclear. As theBoardhasstatedabove,theRegionalBoardhadan

alternativebasisforregulation,groundedon thepotentialfor thedischargeto contributeto

mercurybioaccumulationin downstreamwaters. TheBoardhaspreviouslyconcludedthatthe

RegionalBoardmustclarify themercuryfindings. Onremand,theRegionalBoardmustexplain

thebasison which it is regulatingthemercuryconcentrationand,if appropriate,addressthe

section13241 factors.

Evidencein therecordindicatesthattheRegionalBoardbasedits reasonable

potentialanalysisfor mercuryon the0.012 p.gfL value. TheRegionalBoardfoundreasonable

potentialalthoughreasonablepotentialwasnotestablishedundereitherthe firstor secondPolicy

triggers. It wasnot establishedunderthefirst triggerbecausethemaximumeffluent ___

concentrationwaslessthanthe0.012j.tg/L value. It wasnotestablishedunderthesecondtrigger

becausetherewasno backgrounddata.TheRegionalBoardhadthediscretionunderthethird

triggerto considerotherappropriateinformationin determiningwhetheramercurylimit was
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necessary.This informationcouldincludeSanPabloBay’s section303(d) listing for mercury.

Thelisting is, however,basedon bioaccumulationratherthanwatercolumnconcentrations,and

themercurymasslimits wereimposedto addressthisimpairment. It isnotclearfrom therecord

whethertheRegionalBoarddecidedto regulatethemercuryeffluentconcentrationto also
-/

addressbioaccumulationin downstreamwatersor to ultimatelyimplementthe 0.012p~g/L value

in theNapaRiver orthebay.

In OrderWQ 95-4theBoardheld thattheRegionalBoardwasauthorizedto

imposeeffluent limits morestringentthanlimitsbasedontheapplicablenumericbasinplan

objectivewherenecessaryto protectbeneficialusesorpreventnuisance.114The Boardalsoheld

thattherationaleforthemorestringentlimitationsmustbeexplainedin thepermit findings,and

thefindings mustbesupportedby evidencein therecord. Further,thefindings mustreflectthat

theRegionalBoardconsideredtheWaterCodesection13241 factorsindoing so.

Althoughnotaddressedin thepermitfindingsorFactSheet,theRegionalBoard’s

responseto thepetitionsexplainsthat theTable3-4 freshwatermercuryobjectiveof 0.025p~g/L

objectivewasn6tusedbecauseit wasbasedon analyticaldetectionlimits ratherthan

environmentalprotection.This statementis supportedby languagein theaccompanying

footnote,whichexplainsthatthe objectiveis notasstringentasEPAcriteria,but thatit reflected

thethen-existingdetectionlimit.

Onremand,theRegionalBoardmustclarify on whatbasistheRegionalBoard

foundreasonablepotential. If theRegionalBoardintendedto in~plenientthe0.012 p~gtL

mercuryvalue,theRegionalBoardmustincludeappropriatepermitfindingsjustifyinguseofthe

valuesinceit ismorestringentthanthewaterqualityobjective,andaddressingthesection13241

114 OrderWQ 95-4,pp. 11-14.
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factors.”5 If, instead,thebasisis thenarrativebioaccumulationobjective,thefindingsmust

explaintherelationshipbetweentheconcentration-basedlimits andthatobjective. Alternatively,

theRegionalBoardmaydecideon remandto implementtheexistingmercuryobjectivein the

BasinPlan.

ContentionNo. 2: TheDistrict contendsthattheRegionalBoarddidnotcomply

with theImplementationPolicyin imposingtheinterim,concentration-basedmercurylimits in

OrderNo. 00-059.

Finding: TheImplementationPolicydidnotapply. TheRegionalBoarddid not

implementeithera CTRorNTR criterionoranapplicablenumericBasinPlanobjectivefor a

priority pollutant. Rather,theRegionalBoardapparentlydecidedto regulatetheconcentration

ofmer~curyin theDistrict’s dischargeeitherto implementthe0.012jig/L valueornarrative

objectivesfor bioaccumulationor toxicity in theriver or thebay.”6

UsingthePolicyasaguide,however,theBoardconcludesthatthe interim,

performance-basedconcentrationlimits formercurywereconsistentwith thePolicy. Underthe

Policy, if acompliancescheduledis authorizedandthescheduleexceedsoneyear,theRegional

Boardmustincludeinterimnumericlimits for thepollutants.”7 Theinterimlimits mustbethe

morestringentofperformance-basedlimits orthepriorpermit limitations.”8 In this casethe

115 At times, OrderNo. 00-059 refersto thefootnotevalueasawaterqualityobjective,butit is clearthattheBasin

Planfreshwaterobjectivefor mercuryis 0.025 ~ig/L.
116 TheBasinPlannarrativetoxicity objectivestates,in part: “All watersshallbemaintainedfreeoftoxic
substancesin concentrationsthatarelethalto or thatproduceotherdetrimentalresponsesin aquaticorganisms.
Detrimentalresponsesinclude,butarenotlimited to,decreasdtohiteand4ecreasedreproductivesuecessn
residentor indicatorspecies.”BasinPlanat3-4.
“~ SeePolicy,sec.2.2.1. If thedischargeof apollutanthasthereasonablepotentialto causeor contributeto a
waterquality standardsviolation, interim limits for thepollutantareappropriateonly if a compliancescheduleis
authorized.ThePolicyauthorizesa compliancescheduleonly if thedischargerrequestsoneanddemonstratesthatit
is infeasibleto achieveimmediatecompliancewith a CTR

1criterionor aneffluentlimit basedon a CTRcriterion.
Id., sec. 2.1. TheBasinPlanimposessimilarpreconditionsto obtainingacomplianceschedule.SeeBasinPlan
at 4-14.
118 Policy,sec.2.2.1.

.1 - ____
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RegionalBoarddetennine.dthattheDistrict couldnotmeetfinal effluentlimitationsbasedon the

0.012 jig/L value, andthatfinal limits will be basedona TMDL. Therefore,consistentwith the

Policy, theRegionalBoardimposedthemorestringentofperformance-basedlimits ortheprior

permitlimits to regulatethemercuryconcentrationin theDistrict’s effluent.

ThePolicyalsoprovidesanalternativebasison whichto upholdintenm,

performance-basedconcentrationlimits. UnderthePolicy, aRegionalBoardis requiredto

imposeinterimnumericlimitationswhenevertheRegionalBoardfinds reasonablepotentialfor a

pollutantbut is unableto calculatefinal limits.’ ‘~ Theinterim limits mustbethemorestringent

ofperformance-basedlimits orthepriorpermit limitations. In thiscasetheRegionalBoard

apparentlycouldnot calculatefinal mercurylimits becausetheRegionalBoardlacked

backgrounddata.’20 TheRegionalBoardimposedthemorestringentofperformance-basedlimits

or the~-priorpermit limits. Hence,theRegionalBoard’sactionswereconsistentwith the

Policy.121

ContentionNo. 3: TheDistrict contendsthatthe concentrationlimits are

improperbecausetheNapaRiver is not303(d)-listedformercury.

Finding: TheNapaRiverneednot be303(d)-listedformercuryin orderto justif~r

interim, performance-basedconcentrationlimits. TheRegionalBoardcanregulatemercury

concentrationsin.theDistrict’s effluentif necessaryto implementdownstreamwaterquality

standards.As statedpreviously,however,theRegionalBoardmustclarify its basisfor imposing

theperformance-based,concentrationlimits for mercury

.

“~ Id., sec.2.2.2B.
120 But seeRegionalBoardResponse,fri. 111,supra.
121 While theBoardrecognizesthatthePolicy is notbinding;it providesanappropriateguide.
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ContentionNo. 4: TheDistrict contendsthattheinterim limits areinappropriate

becausetheyarebasedon performanceoftheoxidationpondsratherthanthenewactivated

sludgetreatmentsystem. TheDistrict expressesconcernthat its effluentmercuryconcentrations

mayincreasewhenits newsystemis on-line.

Finding: The StateBoardcannotdeterminewhetherthelimits canorshouldbe

relaxedbecausethereis insufficientinformation’in therecord. Thereisno dataonperformance

6f thenewactivatedsludgetreatmentsystem.Further,OrderNo. 00-059establishesaprocessto

resolvethis issueoncethenecessarydatais available. This issueis bestleft to theRegional

BoardandtheDistrict to resolvein thefirst instance.

The oxidationpondshaveperformedextremelywell in removingmetalsfrom

influentto theSoscolplant. This is dueto thelong ponddetentiontimes,whichhaveallowed

greatersettlingofmetals-adsorbedparticles,andmetalsprecipitationthroughsulfidegeneration.

TheRegionalBoardandtheDistrict ha(’eanticipatedthatthenewactivatedsludgesystemwill

belesseffectivein removingmetals. In fact,OrderNo. 00-059providesthat theRegionalBoard

mayreevaluateandreopenthepermitbasedonnewinformationafterthenewsystemis

optimizedandstabilized.’22

TheRegionalBoardhasexpressedawillingnessto workwith theDistrict in

assemblingthedataandinformationneededto supporta legally-defensiblepennitmodification.

TheBoardencouragestheRegionalBoardandtheDistrict to continueto work towarda

mutuallyacceptableagreementon permitmodification.

TheBoardwill comment,however,on oneissueidentifiedbytheRegionalBoard

asa legalprerequisiteto modifyingtheinterimmercuryconcentrationlimits basedon

122 OrderNo. 00-059,Finding42 b.; FactSheet,fn. 46,supra,p. 11 andAU. D.

35.



C)C)

performanceofthenewtreatmentsystem. This issueis antidegradation.TheBoarddoesnot

believethatantidegradationrequirementsnecessarilybarpermitmodification.

As explainedabove,theRegionalBoardregulatedtheDistrict’s mercury

dischargeto addressdownstreamimpairmentduetobioaccumulationandapparentlyto attainthe

0.012 jig/L watercolumnvaluein eithertheNapaRiverorthebay. For thereasonsexplained

previously,theBoardhasconcludedthatinterim,performance-basedmasslimits areappropnate

to implementTieroneoftheantidegradationpolicy for SanPabloBay.’~ Themasslimits are

designedto maintainthe statusquo andpreventfurtherdegradationof downstreamwaters.

TheBoardcannotanalyzewhethertheNapaRiveritself is in Tier oneor Tier

two, basedon mercurywatercolumnconcentrations,however,becausethereisno background

data. If the0.012 p~g/Lmercuryvalueis appropriatefor theNapaRiver,andwatercolumn

concentrationsin the river arelower thanthe0.012 ~ig/L value,theriver couldbe in Tier two. If

it is in Tiertwo, thensomeloweringofwaterqualitycanbeallowedaslongasthenecessary

antidegradationdemonstrationsandfindingsaremade.’24TheBoardnotesthat, evenif the

concentrationlimits wererelaxed,theDistrict would still haveto complywith themasslimits.

2. DIOxIN AND FURAN COMPOUNDS

Thepriority pollutant,2,3,7,8-tetrachlorodibenzo-p-dioxin(2,3,7,8-TCDD),is one

of themosttoxicpollutantsknownto man.125An additionalsixchlorinateddibeuzodioxinsand

/

‘~ This conclusionassumesthatihe~RegionrBoar&wilvclariiy—the-fmdings-and-augmentAhe-recordiosupportthe~
massmercurylimits, asdiscussedabove.
124 To allow awaterqualityloweringinhighquality waters,thestatemustfinding that“allowing lower water

qualityis necessaryto accommodateimportanteconomicorsocialdevelopinentintheareainwhichthewatersare
located.” 40 G.F.R.sec.131.12(a)(2). Thestatemustassurewaterqualitynecessarytoprotectexistingusesfilly.
Ibid. Thestatemustalso“assurethatthereshallbeachievedthehigheststatutoryandregulatoryrequirementsfor
all newandexistingpointsourcesandall cost-effectiveandreasonablebestmanagementpracticesfornonpoint
sourcecontrol.”Thid.
125 SeeOrderWQ 2001-06,pp. 44-47forageneraldiscussionofdioxins andfurans.
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tenchlorinateddibenzofuransexhibit toxic effectssimilar to 2,3,7,8-TCDD.These“dioxin-like”

compoundstendtobeverystablein theenvironmentandto accumulatein biologicaltissues.

a. MassLimits

(1) Description

TheDistrict’s priorpermit hadaneffluent limitationof0.13 picogramsperliter

(pg/L) for2,3,7,7-TCDDequivalentsorTEQ.’26 TheTEQ, ortoxicity equivalence,ofamixture

ofthe 17 compoundsis theweightedsumofeachcompound’sconcentrationmultipliedby its

toxicity equivalencyfactororTEF. The TEFsexpressthetoxicity of acompoundascompared

to 2,3,7,8-TCDD,themosttoxic compound,whichisassignedaTEFof 1.0.

OrderNo. 00-059regulatesthemassloadingof4 ofthe17 compounds.’27They

weretheonly onesdetectedin theDistrict’s effluentout of adatasetof 6 samplesspanningfrom

1997 to. 1999. The ordercontainsan interim,performance-basedmasslimit.’28 TheRegional

Boardcalculatedthelimit by applyingeachcompound’sTEFto bothdetectedconcentrations

andthemethoddetectionlimit fornon-detectablevalues. Theresultingconcentrationswere

multipliedby appropriateconversionfactorsandbytheflow actuallydischargedby theDistrict

to theNapaRiverto obtainanestimatedmassloadduringtherelevantsamplingperiod. The

RegionalBoardthenaveragedtheestimatedloadratesandadded3 standarddeviationsto obtain

themassloadlimit.’29

126 OrderNo. 94-037,EffluentLimitationB(i)5.
127 SeeOrderNo. 00-059,EffluentLimitation B(iii) andnote2. Thecompoundsare: l,2,3,4,6,7,8-heptaCDD;

octa-CDD; 1,2,3,4,6,7,8-heptaCDF; andocta-CDF.
128 Themasslimit, with theCityofAmericanCanyon’sflows, is 0.74milligramspermonth(mg/mo), andwithout
is 0.67mg/mo.
l29 SeeOrderNo. 00-059,Finding46 d.; FactSheet,lb. 46,supra,AU. D.
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(2) Contentions

TheDistrict objectsto theinterimmassloadlimits on thesamegroundsasthe

District raisedfor themercurymasslimits. TheBoardwill not repeatthatdiscussionhere. In

this discussion,theBoardwill only addressissuesspecificto theinterimdioxin limit.

ContentionNo. 1: TheDistrict contendsthattheinterimmasslimits will require

theDistrict to freezedioxinmassemissionsatexistinglevels. The inevitableresultwill bea

freezeon localeconomicgrowthanddevelopment.

Finding: Like theinterim mercurymasslimits, the interim dioxin limits allow

someroomfor growth. Overhalfof thedatasetfor the4 regulateddioxin andfuran compounds

reflectsnon-detectableconcentrations.Accordingly,themasslimit wascalculatedassuminga

loadthatmaynot actuallyexist. Also, theRegionalBoard’sdecisionto add3 standard

deviationsappearsto provideincidentalroomfor growth. In fact, thereis no evidencein the

recordthatthelimits will haveanyimpacton growth anddevelopmentin the area.

ContentionNo. 2: TheDistrict contendsthatregulationofdioxins in its effluent

is inappropriatebecause2,3,7,8-TCDDhasneverbeendetectedin its effluent,theNapaRiver is

notimpairedfor dioxins,andwatercolumnconcentrationsin boththeriver andSanFrancisco

BaymeettheCTR dioxin criteria.

Finding: TheRegionalBoardappropriatelyregulatedthedioxin andfuranmass

dischargedby theDistrict. TheDistrict’s effluentcontainsdioxin andfutancompounds.

SanPabloBayis section303(d)-listedas impaireddueto thebioaccumulationofdioxins and

furancompoundsin fish tissues.Absentevidenceto thecontrary,theRegionalBoardcould

reasonablyassumethatdioxins andfuransdischargedby theDistrict reachSanPabloBay. The

evidenceofimpairmentcansupportthe interim,performance-basedmassdioxin limits in
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Order00-059. TheRegionalBoardmustclarify thenexusbetweentheDistrict’s dischargeand

theSanPabloBayimpairmentin findings andmustaugmentits recordwith theevidenceof

impairment.

The CTRhascriteriafor 2,3,7,8-TCDDonly.’30 Thepreambleto therule,

however,expressesEPA’s expectationthatthestatewill regulateotherdioxin-like compounds

usingaTEF schemeif theirdischargehasthereasonablepotentialto causeor contributeto a

violation ofanarrativeobjective.’3’ TheRegionalBoardactedconsistentlywith thisEPA

directive. Evidencein therecordindicatesthattheRegionalBoardconcludedthattheDistrict’s

dischargeofthe4 dioxin andfurancompoundshadthereasonablepotentialto causeor

contributeto aviolation of anarrativeobjective,presumablyforbioaccumulation.Finalwater

quality-basedeffluentlimits will bebasedonwasteloadallocationsin aTMDL. To maintainthe

status~quoin theinterim, theRegionalBoardimposedperformance-basedmasslimits for the4

compounds.

The fact thatwatercolumnconcentrationsin theNapaRiverandSanPabloBay

maynotexceedtheCTRcriteriafor theonedioxin compound,2,3,7,8-TCDD,is not

determinative.Theother16 dioxin-likecompoundsarealsotoxic. In addition,SanPabloBayis

303(d)-listedfor dioxin andfurancompoundsbasedon ex~essivefish tissuelevels,ratherthan

watercolumnconcentrations.TheNapaRiveris tributaryto thebay. Becausedioxins and

furansaregenerallypersistent,bioaccumulativepollutants,controlling theirmassis critical.

Absentevidenceofprocessesthattakedioxinand furancompoundsoutofthesystem,the

RegionalBoardcouldreasonablyassumethatdioxinsandfuransdischargedfrom theSoscol

130 See40 C.F.R.sec. 131.38(b)(1)(Pollutant#16).

“‘ 65 Fed. Reg.31682at31696.
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plantwill ultimatelyreachSanPabloBaywaters,,eitherthroughsedimenttransportor in the

watercolumn. TheDistrict doesnotcontendthatSanPabloBayis not impairedfor dioxinsand

furans. NordoestheDistrict assertthatthesesubstances,whendischargedby theDistrict to the

river, do not reachthebay.

Assumingthatevidencein therecordsupportstheconclusionthat SanPabloBay

watersareimpaired‘and assuminganexusbetweentheDistrict’s dischargeandthedownstream

impairment,theRegionalBoardactedproperlyis regulatingthemassloadofdioxinsandfurans

dischargedfrom the treatmentfacility to theNapaRiver. Onremand,theRegionalBoardmust

clarify thedioxin andfuranfindingsin OrderNo. 00-059to addressthewaterqualitystandardat

issueandthenexusbetweentheDistrict’s dischargeandtheSanPabloBayimpairment. The

RegionalBoardmustalsoaugmentits recordwith the evidenceof impairment.

b., Dioxin Study

(1) Description

In additionto regulatingthemassdioxin loading,OrderNo. 00-059 requiresthe

District to investigatethecost-effectivenessofimprovingsolidsremovalfrom its discharge.132

The investigationmustincludeanalyzingthecost-effectivenessofoperatingthefilter duringthe

wet season,optimizingcoagulationandclarification,andotheralternativesthatwill enhance

solidsremoval. ThepermitrequiredtheDistrict to submitastudyplanby January19, 2001,

identifying thealternatives.OncetheRegionalBoardapprovedtheplan,theDistrict hadsix

monthsto submitan evaluationreportthat recommendedcost-effectivealternativesandatime

scheduleto implementthealternatives.Oneyearaftertheevaluationreport’sapproval,the

132 OrderNo. 00-059,ProvisionF. 12.
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District hadto submita completionreportdocumentingthattheDistricthadcompletedthe

recommendedalternatives.

(2) Contentions

ContentionNo. 1: TheDistrict, in essence,contendsthatthedioxin study

requirementis inconsistentwith thePolicy. TheDistrictstatesthatthePolicyenvisionedthatthe

RegionalBoardswould completearequireddioxin monitoringstudybeforetaking additional

action.

Finding: TheRegionalBoard’sactionswerenotinconsistentwith thePolicy.

ThePolicyrequiredeachRegionalBoardto implementadischargerself-monitoringprogramfor

the2,3,7,8-TCDDandtheother16 dioxin-like compounds.’33IndustrialdischargersandPOTWs

hadto monitorfor thepresenceofthesecompoundsin theireffluentfor 3 years. Thepurpose

was“to assessthepresenceandamountsofthe[17 dioxin andfurancompounds]being

dischargedin inland surfacewaters,enclosedbays,andestuariesforthedevelopmentofa

strategyto controlthesechemicalsin afuturemulti-mediaapproach.”’34

TheStateBoarddid notintend,by imposingthedioxin self-monitoring

requirements,to restricttheRegionalBoardsfrom takingotherappropriateactionto address

thesepollutants.ThePolicy, for example,specificallyprovidesthataRegionalBoard“may, at

its discretion,increasethemonitoringrequirement..,to furtherinvestigatefrequentor

significantdetectionsofanycongener.”’35

Nothingin thePolicyprecludedtheRegionalBoardfrom requiringthatthe

District conductadditionalstudiesthatbearon theDistrict’s ability to complywith itspermit.

Policy,sec.3, pp. 27-28.
134 Id. atpage28.
~ Ibid.
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As statedpreviously,theRegionalBoardconcludedthattheDistrict’s dischargeofdioxin and

furancompoundshadthereasonablepotentialto causeorcontributeto aviolationofnarrative

standards.Dioxin andfurancompoundsareprimarilyassociatedwith particulatematter. Hence,

thestudyon enhancingsolidsremovalhasadirectbearingon theDistrict’s ability to comply

with its dioxinmasslimits.

- ContentionNo.2: TheDistrict contendsthattheRegionalBoardviolatedWater

Codesection13267in requiringthestudywithoutfirst assessingtheimpactsoftherequirement

on theDistrict anddeterminingwhethertheburdenandcostsbearareasonablerelationshipto

theneedfortheinformation.

Findina: TheRegionalBoarddid notviolateWaterCodesection13267. This

sectionbroadlyauthorizestheRegionalBoardsto requiredischargersto investigatewaterquality

andto furnishtechnicalandmonitoringprogramreports. TheRegionalBoardscanrequirethese

reportswhenreissuingpermits“or in connectionwith any actionrelatingto anyplanor

requirementorauthorized”underthePorter-CologneWaterQuality ControlAct.’36 Theburden,

including costs,ofthereportsmustbearareasonablerelationshipto theneedfor themandthe

benefitsto begainedfrom them.

Here,theRegionalBoardwasunquestionablyauthorizedto requirethereport.

Therequestedstudy is directlyrelatedto theDistrict’s ability to complywith its interim,

performance-basedmassdioxin limits. Further,theRegionalBoardonlyrequiredtheDistrict to

investigate“cost-effectivealternatives”forenhancingsolids removal. Underthecircumstances,

theBoardconcludesthattheburdenon theDistrict ofsubmittingtherequiredreportis not

disproportionateto its waterqualitybenefits,giventhetoxicityofthepollutantsin question.

136 Wat.Codesec.13300etseq.

42.



C)

ContentionNo. 3: TheDistrict furthercontendsthattheRegionalBoardfailedto

makeappropriatefindingsandto includeevidencein therecordsupportingthedioxin study

requirement.

Finding: TheBoardassumesthat theRegionalBoardrequiredthestudybecause

watersdownstreamoftheDistrict’s dischargeareimpairedfordioxinsandfurans. These

pollutantshavelow watersolubility andareprimarily adsorbedontoparticulateandorganic

matter. Hence,if theDistrict canidentifycost-effectivemethodsfor enhancingsolids removal,

theDistrict canpotentiailyreduceits dioxinandfuranloading.

TheBoardnotesthat theGovernorrecentlysignedlegislationamending

section13267that bearson theDistrict’s contention.EffectiveJanuary1, 2002,whenthe

RegionalBoardsrequiretechnicalormonitoringprogramreportspursuantto section13267,they

mustgive thepersonrequiredto preparethereportawrittenexplanationoftheneedfor the

reportandtheevidencesupportingtheinformationrequest.’37To beconsistentwith the intentof

thisnewlegislation,theRegionalBoardshould,on remand,includeappropriatefindings in

OrderNo. 00-059clarifying thesematters.

3. COPPER

TheDistrict’spriorpermit haddaily averageeffluentlimitationsfor total

recoverablecopperof37 p~g/L in thewetseasonand4.9 jig/L in thedryseason.’38Before

reissuingtheDistrict’s permit,theRegionalBoardanalyzedwhetherthedischargehadthe

reasonablepotentialto causeorcontributeto anexcursionabovetheCTRsaltwaterdissolved

coppercriterionof 3.1 p.g[L. Outof adatasetof2l samplesfrom January1997to December

‘~‘~ Stats.2001,ch. 869, sec. 3.
138 OrderNo. 94-037,Effluent LimitationsB(i)5. andB(ii)5.
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1997,theDistrict had2 detectablevalues,2 J.LgJL and5 j.Lg/L (total recoverable).139TheRegional

BoardappliedtheapplicableEPAconversionfactorto thesaltwaterdissolvedcoppercriterion to

achieveatotal recoverablecriterionof3.7 jig/L. Sincethemaximumeffluentconcentration

(5 ~.tgfL)wasgreaterthanthecriterion,theRegionalBoardfoundreasonablepotentialunderthe

firstPolicytrigger.’~”’ TheRegionalBoarddidnothavebackgrounddatafor copper.

Thepermitfindingsstatethatafinalwaterquality-basedeffluent limitationwill

bebasedon thewasteloadallocationsin aTMDL.’4’ In the interim, theRegionalBoardimposed

atotalrecoverablecopperconcentrationlimit of5 pgfL forboththewetanddryseasons.’42

ContentionNo. 1: TheDistrict contendsthattheRegionalBoarderredin not

basingits reasonablepotentialanalysison theBasinPlan’sfreshwatercopperobjective. The

District furthercontendsthattheRegionalBoarderredin relyingonCTRprovisionsfor

distin~uishingfreshwaterfrom saltwater.

Finding: TheRegionalBoardcorrectlyselectedtheCTRsaltwatercopper

criterionfor thereasonablepotentialanalysis.TheBasinPlan’sprovisionsfordistinguishing

betweenfreshwaterandmarinewatergovernimplementationoftheTables3-3 and3-4

objectives.

As explainedabove,EPApromulgatedaroundtheBasinPlan’spriority pollutant

objectivesin Tables3-3 (saltwater)and3-4 (freshwater).TheBasinPlanestablishesrules,based

primarily on salinity, for determiningwhich objectivesapply. TheBasinPlandefines

freshwaters~watersbothoutsidethezoneoftidalinfluenceandwithsalinities—lower-than-five

139 SeeFactSheet,fn. 46,supra,Au. B.
140 Id. Table 5 andAtt. B.
141 OrderNo. 00-059,Finding44.e.
142 Id., Effluent LimitationsB(i)7 andB(ii)7.
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partsperthousandat least75 percentofthetime in anormalwateryear.”’43 Marinewatersor

saltwatersare“waterswith salinitiesgreaterthan5 partsperthousandat least75 percentofthe

time in anormalwaterye.....”’” Effluent limitationsfor waterswith salinitiesin betweenor

for “tidally influencedfreshwatersthat supportestuarmnebeneficialuses”arethelowerofthe

marineorfreshwatereffluent limitations.’45

TheCTRhasdifferentstandardsfor distinguishingbetweensaltwaterand

freshwater.’46The CTRdelineations,however,applyonlyto theCTRfreshwaterandsaltwater

aquaticlife criteriain therule.’47

The RegionalBoardfound thatthereceivingwaterswereestuarine,thatis, neither

freshwaternorsaltwater,usingtheCTRdelineationstandards.TheBoarddefersto theRegional

Board’sdeterminationthat thereceivingwatersareestuarine.BasinPlanprovisionsindicatethat

thereceivingwatersaretidally influencedandsupportestuarineuses.TheBasinPlandefines

thelowerportionsoftheNapaRiverasest~iarine.’48TheDistrict dischargesto theNapaRiverat

a locationthatis within theupperreachesofwetlandsidentifiedasbrackishin theBasinPlan.’49

Further;accordingto amapattachedto OrderNo. 00-059,atidal gateis locatedupstreamofthe

District’s discharge.’50

Becausethereceivingwatersareestuarine,theBasinPlandictatesthatthemore

stringentofthefreshwaterormarineeffluentlimitationsapplies. TheBasinPlanhasfreshwater

“‘s BasinPlanat4-13. Emph?sisadded.
‘“Ibid.

Thid~—Emphasis-added--- - -

‘~ See40C.F.R.sec. 131.38(c)(3). UndertheCTR, freshwatersarewatersin whichthesalinity if equalto orless
thanI partperthousand95%ormoreofthetime. Watersin which thesalinity is equalto or greaterthan10parts
perthousand95%ormoreofthe time areconsideredsaltwater.For watersin between,themore stringentof the
freshwateror saltwatercriteriaapply.
~ Ibid.
148 BasinPlanat2-5.
“~ Seeid., Figures2-8 and2-11andTable2-10.
150 SeeOrderNo. 00-059, Att. A.
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objectivesfor total recoverablecopperof6.5 pg/L asa4-dayaverageand9.2 p.gfL asa 1-hour

average,butno saltwaterobjectives. To fill in this gap, theCTRdissolvedsaltwatercopper

criterion of3.1 ~ig/Lapplies. The CTRsaltwatercoppercriterionismorestringentthanthe

BasinPlanfreshwatercopperobjectives.Hence,theCTRsaltwatercriteriaapply. Therefore,

theRegionalBoardcorrectlyselectedtheCTRcriterionfor its reasonablepotentialanalysis.

ContentionNo. 2: TheDistrict objectsto theinterimcopperlimit on thegrounds

thatit wasbasedon performanceoftheoxidationpondsystem. TheDistrict doesnotexpectthat

thenewactivatedsludgesystemwill performaseffectivelyin removingmetals.

Finding: As statedpreviously,OrderNo. 00-059establishesaprocessto resolve

this issue. TheBoardencouragestheRegionalBoardandtheDistrict to work togetherto

developamutuallyagreeablepermitmodification,reflectingthecapabilitiesofthenew

treatmentsystem.

TheBoardwill alsocommenthereon the antidegradationpolicy. TheBoarddoes

not view thepolicy asanabsolutebarto lessstringent,performance-basedcopperlimits. The

BoardnotesthatOrderNo. 00-059treatscopperasanon-bloaccumulativepollutant. Hence,

watercolun~inconcentrationspresumablyarethecritical parameter.Thereis no background

receivingwaterdataonwhichto assesswhethertheNapaRiveris in TieroneorTier two for

copper.If backgroundconcentrationsin theriver do not exceedtheapplicablecriterion,the

NapaRiverwould beaTier two orhighqualitywaterundertheantidegradationpolicy. If this is

true,theRegionalBoardcouldallow aloweringifwaterqualitypxoxidedAhatiheapplicable

antidegradationrequirements,’5’aswell asdownstreamstandards,aremet.

Seefn. 127,supra.
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ContentionNo. 3: TheDistrict objectsto theinterim copperlimit onthegrounds

thattheNapaRiver isnotimpairedfor copperandthatdissolvedcopperlevelsin thepartsof

SanFranciscoBaythatareinfluencedby theNapaRiver do not exceedtheCTRcopper

criterion.

Finding: Theinterim,performance-basedcopperlimit in OrderNo. 00-059is

appropriateunderthePolicybecausethereis no ambientbackgrounddataon whichto calculate

final permitlimits. Thereis no clearconnectionbetweentheDistrict’s dischargeofcopperto the

NapaRiverandtheSanPabloBayimpairmentfor copper. Absentthis connection,it is

inappropriateto deferfinal waterquality-basedeffluent limits until aTMDL is developedfor

SanPabloBay. OncetheRegionalBoardhasappropriateambientreceivingwatercopperdata,

theRegionalBoardmustcalculatea final waterquality-basedeffluent limitation.

Theinterim,performance-basedcopperlimit complieswith thePolicybecause

theRegionalBoardfoundreasonablepotentialandbecause,dueto thelackofbackgrounddata,

afinal effluentlimitation couldnotbecalculated.UnderthePolicy, if theRegionalBoardfinds

reasonablepotentialfor apollutantbutis unableto developafinal limit, theRegionalBoard

mustimposenumericinterimlimits thatarethemorestringentof limits basedonperformanceor

theprior permitlimits. Here,copperlimits basedon performancearethemorestringentlimits.

ThePolicyallowstheRegionalBoardto includea schedulegiving adischarger

additionaltime,notto exceed3 yearsfromthePolicy’s effectivedate,to collecttheneeded

data.’52 Thereafter,thepermitmustberevisedto includefinal waterquality-basedeffluent

152 Policy, sec.2.2.2at21.
‘~ Id. at22.
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Neitherthepermitfindingsnorthefact sheetestablishanexusbetweencopper

dischargedto theNapaRiverandwatercolumncopperconcentrationsin SanPabloBay. The

river isnot listed asimpairedfor copper,andtheRegionalBoardhadno backgroundreceiving

waterdataon thispollutant. Withoutthis information,it is difficult to drawanyconclusions

aboutthepotentialimpact,if any,oftheDistrict’s dischargeon copperwatercolumn

concentrationsin SanPabloBay. TheBoardnotesthat theRegionalBoardregulatedcopper,

unlikemercuryanddioxin andfurancompounds,asanon-bioaccumulativepollutant.

Consequently,theBoardconcludesthat,without aclearnexusbetweenthe

District’s dischargeandtheSanPabloBayimpairment,it wasinappropriatefor theRegional

Boardto deferfinal waterquality-basedeffluentlimitationsforcopperuntil aTMDL is

developedfor thebay. UnderthePolicy, theRegionalBoardwasrequiredto includein the

permitfindings,amongotherinformation,ascheduleto developafinal waterquality-based

effluent limit for copper:’54 Onremand,theRegionalBoardmustamendthepermit findings to

addresstheserequirements.

ContentionNo. 4: TheDistrictcontendsthattheinterimcopperlimit isnot

supportedby appropriatefindingsorevidencein therecord.

Finding: OrderNo. 00-059 containsadequatefindingsto supporttheinterim,

performance-basedcopperlimit. Thefindings correctlyidentifytherelevantCTRcopper

criterion andstatethattheRegionalBoardhasfoundthattheDistrict’s dischargehasthe

reasonablepotentialto causeorcontributeto awaterqualitystandardsviolation.’55 Thepermit

fact sheetsupportsthesefindings. Forthereasonsstatedabove,however,theBoardconcludes

Thid.
OrderNo. 00-059,Finding44.
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thattheRegionalBoardmustmodify thepermit findingsthat arebasedon SanPabloBay’s

303(d) listing for copperandaddfindings thataddressthePolicyrequirementsfor development

ofa:final waterquality-basedeffluent limit for copper.

4. CYANIDE

TheDistrict’s prior permithadadaily averagelimit for cyanide~of25 pg/L in wet

weather~and5 p.g/L in dryweather.’56The RegionalBoardincludedacyanidelimit in

OrderNo. 00-059 of3.4 jig/L, asadaily maximum,for bothwetanddryweather.’” The

RegionalBoardanalyzedreasonablepotentialfor cyanide,basedona datasetofsamplesall of

whichhadno detectableconcentrations,rangingfrom <2to <3.4 jig/L.’~ TheRegionalBoard

comparedthelowestdetectionlimit (2 ~ig/L~to thelowestapplicablecriterion, 1 ~g/L, and

foundreasonablepotentialunderthefirst Policytrigger.

ContentionNo. 1: TheDistrict contendsthattheRegionalBoarderredin using

theNTR saltwateraquaticlife cyanidecriterionof 1 p.g/L, ratherthantheBasinPlanfreshwater

objectiveof5.2 p.g/L, asa4-dayaverage,to analyzereasonablepotential. TheDistrict argues

thatneithertheCTRnortheNTR criteriafor cyanideapply.

Finding: TheRegionalBoardcorrectlyselectedtheNTR saltwatercriterionfor

its analysis.‘As theBoardexplainedabove,theCTRcriteriado not apply“to waterssubjectto

objectivesin Tables[3-3] and[3-4]” oftheBasinPlan. Eight yearsbeforetheCTRwas

promulgated,however,thesaltwatercyanideobjectivein Table3-3 wasamendedbytheNTR.

156
OrderNo. 94-037,EffluentLimitationsB(i)5 andB(ii)(5.

‘~‘~ OrderNo. 00-059, EffluentLimitationsB(i)7 and B(ii)7.
SeeFactSheet,fri. 46,supra,AU. B at28.
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TheCTRleft intactcertaincriteriapromulgatedin theNTR for specificCalifornia

waterbodies.’59TheNIR criteria,whichwerepromulgatedin 1992,“amend[ed] portionsofthe

Statestandardscontainedin theBasinPlans.”’~” In particular,theNTRcriteria“amend[ed]

waterqualitycriteriacontainedin theBasinPlan Chaptersspecifyingwaterqualityobjectives..

for. thetoxicpollutants”identifiedin theNTR for Californiawaters.’6’ And, theNTR

specificallyamendedtheBasinPlanTable3-3saltwatercyanideobjectivefor “[wiaters ofSan

FranciscoBayupstreamto andincludingSuisunBayandtheSacramento-SanJoaquinDelta.”’62

TheBoardhaspreviouslyconcludedthatthereceivingwatersareestuarineunder

theBasinPlan. Consequently,themorestringentofth~freshwaterorsaltwatercyanidecriteria

applied.’63 TheNTR saltwatercriteriaof 1 j.tg/L aremorestringent.’”

ContentionNo. 2: TheDistrict contendsthattheRegionalBoarderredin finding

reasonablepotentialfor cyanide.

Finding: TheBoardagrees.Reasonablepotentialis not establishedunderthe

first Policytriggerbecausecyanidewasnot detectedin anyoftheeffluent samplesandall

detectionlimits areabovetheapplicableNTR criterion. Reasonablepotentialcannotbe found

underthesecondtriggerbecausetherewerenobackgroundreceivingwaterdata. Thereis no

additionalinformationin therecordsupportingtheneedfor acyanidelimit. Thus,reasonable

potentialisnotestablishedunderanyofthethreePolicy triggers. Inthis circumstancethePolicy

~ See4OC.F.R.sec. 131.38(b)(1)fns.o,p, q, r, s, andt;65 Fed.Reg.31682at31683(“This final rule doesnot
changeor supersedeanycriteriapreviouslypromulgatedfor theStateof Californiain theNTR,as amended.
CriteriawhichEPApromulgatedforCalifornia in theNTR, asamended,arefootnotedin thefinal table

‘~ 40 C.F.R. sec.131.36(d)(1.0)(i).
161 Ibid.
162 Id. sec.131.36(d)(10)(ii).
163 TheNTR’s standardsfor delineatingfreshwaterandsaltwaterareidenticalto theCTR’s. Compare40 C.F.R.

sec.131.36(c)(3)with id. sec. 131.38(c)(3). Seefn. 149,supra. TheBoard’sreviewofdatain therecordindicates
thatthereceivingwaterswouldalsobe consideredestuarineundertheNTR delineationstandards.
164 Both theNTR acuteandchronicsaltwatercyanidecriteriaare1 j±glL.
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providesthattheRegionalBoardcannotestablishnumericinterim limitationsfor cyanide.’65

Instead,theRegionalBoardhadto requiretheDistrict to collectmoredata. Onremand,the

RegionalBoardmustamendOrderNo.00-059to conformto thePolicy’srequirements.

5. OTHERPOLLUTANTS NOT DETECTEDIN EFFLUENT

In additionto theinterim limits formercury,dioxins andfurans,copper,and
7

cyanide,OrderNo. 00-059containsinterimlimits for 12 otherpriority pollutants. Theseare:

hexachlorobenzene,aldrin,chlordane,4,4’-DDT, dieldrin, endosulfan(alpha),endosulfan(beta),

endrin,heptachior,heptachlorepoxide,PCBs,andtoxaphene.Noneofthepollutantswere

detectedin theDistrict’s effluent,andall ofthedetectionlimits exceedtheapplicablecriteria.

SanPabloBay is 303(d)-listedfor fourconstituents,chlordane,4,4’-DDT, dieldrin, andPCBs.

TheRegionalBoardincludedinterim limits for the 12 pollutantsin OrderNo. 00-059because

limits wereincludedin theprior permit..TheRegionalBoardcitedantibackslidingasthebasis

for includinglimits in thecurrentpermit.

Contention: TheDistrict objectsto theselimits on variousgrounds,includingthat

the limits do not complywith thePolicy.

Finding: Forthereasonsexplainedabove,theBoardagreesthat, without

additional informationjustifying limits, theinterim limits wereinappropriate.’” TheRegional

Boardcouldnot find reasonablepotentialfor thesepollutantsunderthefirst orsecondPolicy

triggers. Underthethird trigger,theRegionalBoardwasauthorizedto considerother

informationto determinetheneedfor limits. However,thefindings do notreflectthatthis

165 SeePolicy, sec.2.2.2A at21.
166 Accord, OrderWQ 2001-06,pp. 36-37.
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occurred.Rather,theRegionalBoardimposedthelimits to complywith antibacksliding

requirements.

TheBoarddoesnotview antibackslidingasan absolutebarto removinglimits

underthesecircumstances.Antibackslidingdoesnotnecessarilydictatethat apollutantthat was

limited in apriorpermitmusthavealimit in a laterpermit,eventhoughthepollutanthasnever

been~detectedandits dischargedoesnothavethereasonablepotentialto causeorcontributeto a

waterqualitystandardsviolation. It appearsthat, at aminimum,theantibackslidingexceptionin

CleanWaterAct Section303(d)(4)for attainmentwaterscouldapply. TheNapaRiver isnot

listed asimpairedfor anyofthesepollutants. If thereceivingwatersarein attainmentofthe

applicablewaterqualitystandard,thenewpermitlimits maybackslideas longasantidegradation

requirementsaremet.’67 Ofcourse,anynewlimits mustensurethatdownstreamwaterquality

standardsareattained,aswell. Forthesereasons,theBoardconcludesthat, on remand,the
/

RegionalBoardmustreconsiderreasonablepotentialfor thesepollutants.

6. PERCENT REMOVAL REQUIREMENTS FOR BOD AND TSS

TheCleanWaterAct generallymandatesthatPOTWsachievesecondary

treatment.’68EPAregulationsdefinesecondarytreatmentto includearequirementthatafacility

achieve85 percentremovalofthebiochemicaloxygendemand(BOD) andtotal suspended

solids(TSS)from its influent.’69 OrderNo. 00-059containsthisremovalrequirementfor

influentto theSoscolPlant.’70 Theregulationsallow exceptionsto therequirementforplants

167 See33 U.S.C.sec. 13 13(d)(4XB).

Seeid. sec.131 1(b)(l)(B).
169 40 C.F.R.sec.133.102.
170 OrderNo. 00-059,Effluent LimitationsB(i)4 andB(ii)4.
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treatinglessconcentratedinfluentwastewaterfor separatesewers.’7’ TheDistrict requestedthat

theRegionalBoardapproveanexceptionfor 79 percentremovaL

To qualify for anexception,a dischargermustsatisfactorilydemonstratethatit

meetsthreecriteria, two of whicharenotin disputehere.’~2 Underthethird criteria,a discharger

mustshowthatthelessconcentratedwastewaterisnot theresultofexcessiveinflo~, or

infiltration (1ff). “Excessive1/I”, for thispurpose,isdefinedasthequantitiesof1/I thatcanbe

economicallyeliminatedfrom asewersystemasdeterminedin acost-effectivenessanalysisthat

comparesthecostsfor correctingtheIll conditionsto thetotal costsfor theirtransportationand

treatment.’73Additionally, “inflow isnonexcessiveif thetotal flow to thePOTW(i.e.

wastewaterplusinflow plusinfiltration) is lessthan275 gallonspercapitaperday.”’74 The

RegionalBoarddeterminedthattheDistricthadnotdemonstratedthatthelessconcentrated

effluentwasnot dueto excessive1/1.

Contention: TheDistrict contendsthat theRegionalBoardactedarbitrarilyand

capriciouslyandotherwiseviolatedthe law in imposingthe85 percentremovalrequirement.

Findina: TheBoarddoesnot agree. Federalregulationsimposethe85 percent

removalrequirementonPOTWsdischargingto surfacewaters.To qualify foranexceptionto

thisrequirement,theDistricthadtheburdenofsatisfactorilydemonstratingthatit metall three

criteriafor anexception. In this case,theDistrict didnotprovideacost-effectivenessanalysisto

supportits requestfor achange. In addition,theRegionalBoarddeterminedthatinflow to the

See40 C.F.R. sec.133.103(d).
The othertwo criteriaare: (1) the treatmentworksis consistentlymeeting,orwill consistentlymeet,its permit

effluentconcentrationlimits butitspercentremovalrequirementscannotbemetdueto lessconcentratedinfluent
wastewaterand(2)to meetthepercentremovalrequirements,the treatmentworkswouldhaveto achieve
significantlymorestringentlimits thanwould otherwiseberequiredby theconcentration-basedstandards.Ibid.

40 C.F.R.sec.35.2005(b)(16).
Id. sec.133.103(d).
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Soscolplantexceeded275 gallonspercapitaperday. TheDistrict, therefore,didnotmeetits

burdenofdemonstratingcompliancewith all ofthecriteria.

The recordreflectsthattheDistrict committed$3 million on I/I controlprojects

beginningin July2000. TheRegionalBoardindicatedthatit waswilling, atthedischarger’s

request,to revisit theexceptionrequestoncetheI/I controlprojectswerecompleted. The

RegionalBoard’sactionswerereasonableunderthecircumstances.

7. YEAR-ROUND SAMPLING

OrderNo. O0-059’sSelf-MonitoringProgram(PartB) requiresthattheDistrict

monitor two effluentstationsandseveralreceivingwaterstationsthroughouttheyear. One

effluentstationis E-00l, which is describedas“at anypointin theoutfall from thetreatment

facilities betweenthepointofdischargeandthepoint atwhich all wastetributaryto thatoutfall

ispresent.” The secondisE-OOlD,which is “at anypointin thedisinfectionfacilitiesfor

StationE-00l, atwhichpointadequatecontactwith thedisinfectantis assured.”Thereceiving

waterstationsareatvariouslocationsin theNapaRiver.

Contention: TheDistrict contendsthattheyear-roundmonitoringrequirementis

costlyandunreasonable.TheDistrict questionstheneedto monitor theNapaRiverin thedry

seasonwhentheDistrict isnot dischargingto theriver. TheDistrict furtherallegesthatE-00l

onlyhasflow in it duringthetimeswhentheDistrict dischargesto theriver. TheDistrict

maintainsthattheyear-roundmonitoringrequirementviolatesWaterCodesection13267and

otherstatutes.

Finding: TheBoardnormallydoesnot second-guessaRegionalBoardregarding

theneedfor orscopeofmonitoringprograms.The RegionalBoardassertsthatyear-round

monitoringisappropriateherebecausetheDistrict hastypicallyhaddryseasondischarges.

Thesedischargescanhaveagreateradversewaterquality impactthanwetweatherdischarges
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becauseof low river flows. TheRegionalBoardalsoallegesthat effluent monitoringin thedry

seasonis necessaryto ensureproperoperationofthetertiarytreatmentsystem.

It is not entirelyclearto theBoardthat theSelf-MonitoringProgramactually

requiresmonitoringatE-001 whenthereis no flow in theoutflow, i.e. whentheDistrict is

reclaiming100percenI~of its effluent. Therationalefor requiringreceivingwatermonitoring

whentheDistrict is not dischargingto theriver is alsonotobvious. In anyevent,asexplained

previously,WaterCodesection13267wasvery recentlyamended.EffectiveJanuary1,2001,

theRegionalBoardsmustsupportrequestsfor monitoringreportsunderthat-sectionwith a

writtenexplanationoftheneedfor thereportsandtheevidencesupportingtherequest.To be

consistent~withtheintentofthisnewlegislation,on remand,theRegionalBoardshouldinclude

appropriatefindings in OrderNo. 00-059clarii~ing-the scopeoftheyear-roundmonitoring

requireme~rtandtherationalefor it.

B. BayKeeperPetition

TheBayKeeperpetitiongenerallychallengesthepermitprovisionsastoolenient.

Twooftheircontentionsfollow.

ContentionNo. 1: TheSoscolfacility currentlytreatswastewaterfrom theCity of

AmericanCanyon(City). In January2000theRegionalBoardissuedtheCity anewpermitto

discharge;theCity’splantis expectedto comeon-linein January2002. BayKeepercontends

that OrderNo. 00-059illegally fails to reducethemassloadingfor all impairingpollutants,other

thanmercury,by theloadspermittedundertheCity’spermit.

Finding: OrderNo. 00-059is not invalid on this basis.Thepermitcurrently

includestwo setsofmassloadlimits formercuryanddioxin andfurancompounds,onewith and

onewithouttheCity’s loads. Thus,whentheCity’splantcomeson-line,theDistrictwill haveto

meetreducedmasslimits for mercuryanddioxin andfurancompounds.Mercuryanddioxin and
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furancompoundsarebioaccumulative;consequently,themasslimits andoffsetsareappropriate

to addresslong-termexposureto thesepollutantsin SanPabloBay.

- CopperwastheonlyotherSanPabloBayimpairingpollutantfor whichthe
/

RegionalBoardfoundreasonablepotential. TheRegionalBoardhasnotidentifiedcopperasa

bioaccumulativepollutant;hence,concentration-basedlimits aretheappropriatemeansto

regulateshort-termexposure.Further,thedata:setusedby theRegionalBoardto analyze

reasonablepotentialhadonly two detectablecopperconcentrations,oneofwhichwasabovethe

applicablecriteria,from 21 samples.Becausemostofthesampleswereat lessthandetectable

concentrationsandbelowthe applicablecriteria,calculatingloadsfrom thisdatasetwould not

bemeaningful. Finally, astheBoardstatedabove,thenexusbetweentheDistrict’s copper

dischargeandSanPabloBayimpairmentis notclear.

- TheNapaRiveris not 303(d)-listedfor anypriority pollutants. TheRegional

Boardmustcompleteits reasonablepotentialanalysisforthepriority pollutantsidentifiedin

OrderNo. 00-059,includingthoseidentifiedasimpairingSan1~abloBay, whenappropriate

backgroundreceivingwaterdatais available. At aminimum,massloadlimits andanyrelated

offsetsarenotrequiredfor pollutantsthedischargeofwhichdoesnot havethereasonable

potentialto causeorcontributeto awaterqualitystandardsviolation.

ContentionNo. 2: BayKeepercontendsthatOrderNo. 00-059improperlyfails to

limit diazinon,chlorpyrifos,andselenium.Diazinonandseleniumareidentifiedon the303(d)

list asimpairingSanPabloBay. BayKeeperargues,therefore,thatanydischargeofthese

pollutantshasthereasonablepotentialto causeorcontributeto awaterqualitystandards

violation.

Finding: TheRegionalBoardactedproperlyin concludingthattherewasno

reasonablepotentialfor thesepollutants. Diazinonandchlorpyrifosarenotpriority pollutants.
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Thereareno CTRnorNTR criterianorBasinPlanobjectivesfor thesepollutants. In addition,

theRegionalBoardhasstatedthattherewasnodirectevidencethatdiazinonorchlorpyrifoswas

presentin theDistrict’s effluent.Underthesecircumstances,theRegionalBoardactedproperly

in notlimiting thesepollutants. TheapplicableCTRcriterion for seleniumis 5 jig/L. Selenium

wasnotdetectedin anyofthesamplesusedby theRegionalBoardfor it~ reasonablepotential

analysis.Thenon-detectablevaluesfor seleniumrangedfrom <1.0to <1.2J.LgIL, well belowthe

CTR criterion. Thus;reasonablepotentialwasnot establishedfor selenium.

III. CONCLUSIONS

In theabovediscussion,theStateBoardconcludedthatFindings44,45,and46 of

theDistrict’s permit,coveringcopper,mercury,anddioxins andfurans,mustbeclarified. The

Boardalsoheld thattheRegionalBoardmustaugmenttherecordfor OrderNo. 00-059with the

evidenceofmercuryanddioxin andfuranimpairmentin SanPabloBay. hi addition,theBoard

concludedthattheRegionalBoardmustreconsidertheeffluent limitations, foundin Effluent

LimitationsB(i)7 andB(ii)7 ofOrderNo. 00-059,for pollutantsnot detectedin the effluent. The

Board,additionally,determinedthattheRegionalBoardshouldaddpermit findingsaddressing

thedioxin study, in ProvisionF.12,andtherequirementfor year-roundmonitoringin Self-

MonitoringProgram(PartB). Until theRegionalBoardactsto reconsiderandmodify, as

appropriate,OrderNo. 00-059,this Orderwill staythepermitfindings,effluent limitations,

provisionsandrequirementsthatareremandedby thisOrder.

TheStateBoard’sconclusionsaresummarizedbelow:

1. CleanWaterActsection301(b)(1)(C) requiresthatpermitsincludewater

quality-basedeffluentlimitations, includingmasslimits, for impairingpollutantswhere
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necessaryto implementwaterqualitystandards,evenin theabsenceofaTMDL for the

pollutants.

2. CleanWaterAct section301(b)(1)(C)appliesto waterquality standards

adoptedorrevisedafterJuly 1, 1977.

3. Section122.44(d)of40 C.F.R.appropriatelyimplementspost-July1, 1977

waterqualitystandardsin permits.

4. Section122.44(d)of40 C.F.R.appliesto POTWsaswell asindustrialsources.

5. NPDESpermitregulationsgenerallyrequiremasslimits for all pollutants

limited in apermit.

6. Thefederalantidegradationpolicy appliesto all waters,including thosethat

attainwaterqualitystandardsandthosethatdonot.

- 7. Performance-basedmasslimits forbioaccumulativepollutantsarean

appropriatemethodto implementTieroneofthefederalantidegradationpolicy.

0
8. UnderthePolicy,aRegionalBoardmaydeterminethat apollutantmustbe

limited in apermitbasedonasection303(d)listingfor thepollutant.

9. Evidencethat bioaccumulativeorpersistentpollutantshaveimpairedbeneficial

uses,suchasevidenceoffish tissuelevel exceedancesorofsedimentenrichment,maysupport

interim,performance-basedmasslimits forthesepollutants.

10. TheRegionalBoardwasnotrequiredto considertheWaterCode

section13241factorsin imposingtheinterim,performance-basedmasslimits in theDistrict’s

permit.

11. Thereis no evidencein therecordthateitherthemercuryorthedioxin and

furanmasslimits aregrowth-inhibiting.
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12. The interim,performance-basedmassmercuryanddioxin andfuran limits are

consistentwith thePolicy.

13. TheRegionalBoardmustclarify thepermit findings andaugmenttherecord -

- to supportthemercuryanddioxin andfuranmasslimits.

14. TheRegionalBoardmustclarify thebasisonwhichtheRegionalBoard

foundreasonablepotentialfor mercury,usingthe 0.012 p~g/L value,andregulatedthemercury

concentrationin theDistrict’s &scharge.

15. TheDistrict andtheRegionalBoardshouldstriveto achieveamutually

acceptableagreementonmodifying theinterim concentrationlimits for copperandmercury,

basedon thecapabilitiesofthenewtreatmentsystem.

- 16. The RegionalBoardappropriatelyregulatedthedischargeofthe4 dioxin and

furan compoundsdetectedin theDistrict’s effluent,despitethefactthat2,3,7,8-TCDDwasnot

detected. -

17. Thedioxin studyrequirementis not inconsistentwith thePolicy.

18. TheRegionalBoarddidnot violateWaterCodesection13267in requiring

thedioxin study.

19. On remand,theRegionalBoardshouldaddresstheneedforthedioxinstudy

andtheyear-roundsamplingrequirementandtheevidencesupportingtheserequestsin the

permitfindings.

20. TheRegionalBoardselectedtheappropriatecoppercriterionfor the

reasonablepotentialanalysisandcorrectlyfoundreasonablepotential.

21. TheBasinPlan’s delineationoffreshwaterandmarinewatergoverns

implementationoftheTable3-3 andTable3-4objectives.
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22. TheRegionalBoard appropriatelyconcludedthatthereceivingwatersare

estuarinein thiscase.

23. Theinterim,performance-basedcopperconcentrationlimits in Order

No. 00-059complywith thePolicy.

24. TheRegionalBoardmustamendthepermit findingsto establisha schedule

to developafinal waterquality-basedeffluentlimitation implementingtheCTRsaltwatercopper

criterionfor theNapaRiver.

25. Therecorddoesnot supporttheRegionalBoard’sdecisionto delaythefinal

waterquality-basedcopperlimit fortheDistrict’sdischargeuntil aTMDL is.developedfor

SanPabloBay, andthe‘RegionalBoardmust,therefore,amendthepertinentpermit findings.

26. TheRegionalBoardcorrectlyanalyzedreasonablepotentialfor cyanideby

usingtheNTR saltwateraquaticlife criteria.

27. TheRegionalBoarderredin finding reasonablepotentialforcyanideandfor

otherpollutantsnotdetectedin theeffluent.

28. TheRegionalBoardactedproperlyin requiring85 percentremovalofBOD

andTSSfromtheDistrict’s influent.

29. TheRegionalBoardactedproperlyin regulatingthemassloadsofimpairing

pollutantsin relationto theloadsfrom theCity ofAmericanCanyon.

30. TheRegionalBoard appropriatelyconcludedthattherewasno reasonable

potentialfor diazinon,chlorpyrifos,orselenium.

IV. ORDER

IT IS HEREBYORDEREDthatOrderNo.00-059is remandedto theRegional

Boardforreviewandrevisionconsistentwith thediscussionandfindingsofthis Order.

60.



1. ) K )

IT IS FURTHERORDEREDthatthe petitionsoftheDistrict, BayArea Clean

WaterAgencies,andBayKeeperareotherwisedenied.~

IT IS FURTHERORDEREDthatthepermitfindings,effluentlimitations,

provisionsandrequirementsthat areremandedby this Orderarestayeduntil theRegionalBoard

actsto reconsiderandmodify, asappropriate,OrderNo. 00-059.

CERTIFICATION

Theundersigned,Clerkto theBoard,doesherebycertify that theforegoingis afull, true,and
correctcopyof anorderduly andregularlyadoptedatameetingofthe StateWaterResources
ControlBoardheldon December5, 2001.

AYE: ArthurG. Baggett,Jr.
PeterS. Silva
RichardKatz

NO: None

ABSENT: None

ABSTAIN: None

Clerkt’~NheBoard
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