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BY THE BOARD:

I. BACKGROUND

TheCentralValleyRegionalWaterQualityControlBoard(RegionalBoard)

adoptedOrderNo.R5-2002-0043[NationalPollutantDischargeEliminationSystem(NPDES)

PermitNo. CAOO81809] (Permit)on March 1, 2002,authorizingthe 16 to 1 Mine, Inc.

(Petitioner)andMichael Miller, Petitioner’sPresident/CEO,to dischargewastewaterfrom gold

oreprocessingandundergroundminede-wateringoperationsto KanakaCreek. Thedischarge

waspreviouslyregulatedbyWasteDischargeRequirementsinRegionalBoard Order

No. 95-004.

Petitionerfiled apetitionfor reviewofthePermitandrequesteda stay.1 In this

ordertheStateWaterResourcesControlBoard(StateBoard orBoard)addressesthesignificant

issuesraisedin thepetition,upholdsthePermitin largepart, andrevisesvariousPermitfindings

andrequirements.2’3Theremainingissuesaredismissed.4

The stayrequestwasdeniedby theStateBoardExecutiveDirectoron JuneIi, 2002.

2 Thisorder is basedon therecordbeforetheRegionalBoardandalsothe followingdocuments,which arehereby

addedto therecord:Exhibits 1-15 submittedby Petitionerat theJanuary7, 2003StateBoardworkshop;
[footnotecontinuednextpage]



Undergroundmining operationsatthemineconsistoftunneling,removalofgold

bearingmaterial,andthetransportofgold orgoldbearingmaterialto thesurfacefor further

processing.Oreprocessingunit operationsatthemine includeahigh-gradeencapsulatedmill, a

low-grademill, cycloneseparators,andaclosedretortsystemthatutilizesmercuryto further

processgoldbearingore. Mercurytreatedore is sentoff site.for final gold extraction.

Wastewateris generatedat thesiteby theexposureof groundwaterseepageto

newlycreatedrock surfacesandtailings thatcontainhigherthannormalpollutantconcentrations,

andalsoby surfaceoreprocessingoperations.Wastewatertreatmentconsistsof aseriesof

abovegroundsettlingpondsthattreatmill effluentandbelow-groundsettlingpondsthat further

treatco-mingledmill.effluentandcapturedgroundwaterseepage.Thebelow-groundsettling

pondsarewastewatercollectionpondslocatedin theundergroundportionofthemine (within the

minetunnels). Thecollectedwastewateris thendischargedthroughthe21-tunneloutfall to

KanakaCreek. Thelong-termaveragewastewaterdischargeflowrateto KanakaCreekis 0.28

million gallonsperday(MGD). Petitionerhasnot specifiedtheflow ratesofwastewater

generatedby thehighandlow-grademills; therefore,thelong-termaverageflow includesmine

de-wateringandmill processwastewaterflows.

TwoweeksbeforetheRegionalBoardadoptedthePermit,Petitionernotified

RegionalBoard staffthat the low-grademill hadnotbeenin operationsinceFebruary1999and

therewasno intentionto restartit. TheRegionalBoardheardtestimonyfrom Petitioner,

RegionalBoardstaff,andvariousinterestedpartieson this issueandtheRegionalBoardappears

to haveacceptedtestimonyindicatingthat themill shutdownshouldnot substantiallychangethe

natureof thecombineddischargeto thecreekandthat evenif it would, Petitioner’sfailure to

submitanymonitoringdataafterthemill wasshutdownwouldprecludeanyfinding thatthe

Exhibits 1 6--22 submittedby PetitionerattheMarch4, 2003 StateBoardworkshop;anda one-pagearsenic
monitoringreport submittedby theSouthYubaRiver CitizensLeagueat theMarch4, 2003StateBoardworkshop.

~ Underthe StateBoard’spetitionregulations,theStateBoardmusttakefinal actionon apetitionwithin 270days
of the datethepetitionis complete.If not, thepetitionis deemeddenied. (Cal.CodeRegs.,tit. 23, § 2052(d)). The
StateBoarddidnottakefinal actionon thepetitionwithin this timeframe. However,theStateBoard, at its March
19, 2003meeting,adoptedamotionto reviewtheRegionalBoard’sactiononits own motion,as authorizedby
WaterCodesection13320(a).

“ SeePeoplev.Barry (1987)194 Cal.App.3d 158;Cal. CodeRegs.,tit. 23, § 2052(a)(l). Dismissedissueshave
eitherbeenaddressedin previousStateBoardorders,or aredeterminedto benot sufficientlysubstantialto warrant
review.
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dischargepresentedlessofa threatthanwas indicatedby themonitoringdatain therecordfrom

beforetheshutdown.5 TheRegionalBoardrecognizedthepossibilitythatthePermitcouldbe

amendedin thefuture if Petitionersubmittedrequiredmonitoringdatademonstratingthatthe

overall dischargepresentedlessof athreatwithoutthe low-grademill discharge.6

KanakaCreekis not specificallyidentifiedin theWaterQuality ControlPlanfor

theSacramentoRiverandSanJoaquinRiverBasins7(BasinPlan),but is tributaryto theYuba

River. As such,thefollowing beneficialusesareassignedto KanakaCreekpursuantto theBasin

Plantributaryrule.8 Municipal andDomesticSupply;Agricultural SupplyincludingIrrigation

andStockWatering;HydropowerGeneration;WaterContactanil Non-contactRecreation,

including aestheticenjoyment;ColdFreshwaterHabitat;Cold WaterSpawningHabitat;and

Wildlife Habitat. TheDepartmentofFishandGamereportedthatKanakaCreekmaintains

populationsofrainbowtrout andprovidesspawninghabitat.

TheRegionalBoardhasdocumentedextensiveviolationsofPetitioner’sprevious

permit,includingsuspendedsolids violationssevereenoughto coverthestreambedwith silt, and

failure to performthemajorityofrequiredmonitoring.9 In responseto theseviolations,the

RegionalBoardadoptedAdministrativeCivil Liability (ACL) OrderNo. 97-210 in the amountof

$20,000on September19, 1997. Although theStateBoardandSuperiorCourtupheldtheACL

Order,Petitionerhasnotpaidthe$20,000. Petitionerhasalsofailed to pay$7,600in annual

permit fees.’0 TheRegionalBoardhasadoptedaCeaseandDesistOrderdirectingthePetitioner

to complywith thePermit.’1 TheRegionalBoardhasalso recentlyreferredthis matterto the

AttorneyGeneralto addressoutstandingviolationsandto collecttheunpaidliability assessment

andpermitfees.’2

SeeRegionalBoardTranscript.

6 Id

WaterQuality ControlPlanfor the SacramentoRiver andSanJoaquinRiver Basins(1998).

~ SeeBasinPlan11-2 andStateBoardOrderWQO2002-15(City of Vacaville).

SeePermit,pp. 12-16.

‘o RegionalBoardResolutionNo. RS-2002-0045(Referral to theAttorneyGeneral).

“ RegionalBoardOrderNo. R5-2002-0044.
12 Seefootnote 10.
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A portionofKanakaCreekis listed asimpaired,dueto arsenic,on the 1998U.S.

EnvironmentalProtectionAgency(EPA) CleanWaterAct (CWA) section303(d)list.’3 A total

maximumdaily load(TMDL) thatwill bedevelopedby theRegionalBoardmayaffect this

facility. TheCWA, in general,mandatesthatthestatesdevelopTMDLs for all section303(d)-

listedwaters. •A TMDL is a waterqualitycontrol strategydesignedto addresswaterbody

impairmentandto bring thewaterinto compliancewith waterqualitystandards.’4

BeforethePermitwasadopted,theEPA in May2000,promulgatedtheCalifornia

ToxicsRule (CTR).’5 TheCTRestablishednumericcriteria,theequivalentofstate-adopted

waterqualityobjectives,’6forpriority toxic pollutants’7for thestate’sinlandsurfacewatersand

enclosedbaysandestuaries.TheStateBoardconcurrentlyadoptedapolicy to implementthe

CTRcriteria,aswell asapplicableNationalToxicsRide(NTR)criteria,’8 andpriority pollutant

waterqualityobjectives.’9Thepolicy is entitled,Policyfor ImplementationofToxicsStandards

for InlandSurfaceWaters,EnclosedBays,andEstuariesofCalifornia (2000)(Implementation

‘~ 33 U.S.C.§ 1313(d). This sectionrequiresthat thestatesidentifywatersforwhichtechnology-basedeffluent
limitations arenotstringentenoughto meetwater qualitystandards.Thestatesmustestablisha priority rankingfor
thesewaters,taking into accountthepollution’s severityandthe waters’uses.Thestatesmustthenestablish,“in
accordancewith thepriority ranking, thetotalmaximumdaily load,for thosepollutants.... Suchloadshallbe
establishedat a levelnecessarytoimplementtheapplicablewaterqualitystandardswith seasonalvariationsanda
marginof safetywhichtakesinto accountanylackof knowledgeconcerningtherelationshipbetweeneffluent
limitations.andwaterquality.” See63 Fed.Reg.59556-59557(Nov. 4, 1998)(noticeof availabilityproposedEPA
decision,partiallyapprovingandpartially disapprovingthestate’s.1998 CWA section303(d)list). EPAtransmitted
thefinal list to the stateby letter, datedMay 12, 1999.
~ EPAregulationscurrentlydefinea TMDL asthesumof wasteloadallocationsforpoint sources,load allocations

fornonpointsources,andbackgroundsources.40 C.F.R. § 130.2(i). A “wasteloadallocation” is theportionof a
receivingwater’sloading capacitythat is allocatedto oneof its existingor futurepointsourcesofpollution.
Id. § 130.2(h). A “load allocation” is theportionof a receivingwater’sloadingcapacitythat is attributedeitherto
oneof its existingor futurenonpointsourcesofpollution or to naturalbackgroundsources.”Id. § 130.2(g).

‘~ See40 C.F.R. § 138.38,65 Fed.Reg.31682-31719 (May 18, 2000).

‘s CompareWat. Code§ 13050(h)(“‘Waterquality objectives’meansthe limits or levelsof water quality

constituentsor characteristicswhich are establishedfor thereasonableprotectionof beneficialusesof wateror the
preventionof nuisancewithin a specific area.”)with 40 C.F.R. 131.3(b)(“[CI riteria are elementsof Statewater
qualitystandards,expressedasconstituentconcentrations,levels,or narrativestatements,representinga qualityof
waterthatsupportsa particularuse.”)

AppendixA to 40 C.F.R.part423 lists 126 priority pollutants.
IS See40 C.F.R.§ 131.36,57, Fed.Reg.60848-60923(Dec.22, 1992).

‘~ SeeCal. CodeRegs.,tit. 23, § 2914. The BoardadoptedthePolicyon March2, 2000. ThePolicywentinto
effectfor NTR criteriaandstate-adoptedwaterquality objectivesonApril 28, 2000,the dateof Office of
AdministrativeLaw approval. It becameeffectiveforCTR criteriaonMay 18, 2000,theCTR’s effectivedate.
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PolicyorPolicy). Amongotherprovisions,thePolicyestablishesprocedures,whichwere

appliedby theRegionalBoardin this case,for selectingpriority toxic pollutantsthat mustbe

regulatedin apermit,calculatingeffluent limitations,andestablishingcomplianceschedules.

ThepetitiongenerallycontendsthattheRegionalBoard: (1) improperlynamed

thecorporation’sPresidentasaco-permittee;(2) failed to amendthepermitto accountfor the

shutdownofthelow-grademill; (3) includedoverlyburdensomemonitoringrequirements;and

(4) failed to assigndilution credit for thedischarge.

II. CONTENTIONS AND FINDINGS

A. NamingCorporate President/CEO asCo-Permittee

Contention: Petitionercontendsthat thePermit improperlynamedMichael

Miller, its President/CEO,asa co-permitteealongwith the corporation. Petitionerallegesthat

thePermitapplicantwasOriginal Sixteento OneMine, Inc., aCaliforniaCorporation

incorporatedin 1911 andthat Mr. Miller hasnotrequestedindividual coverageunderthePermit.

Findings: Petitioner’scontentionhasmerit. Unlike otherordersissuedby

regionalboardsthatdetermineliability for pastactions,suchascleanupandabatementordersor

administrativecivil liability orders,NPDESpermitsareprospectivein nature.NPDESpermits

aremoreof ashieldrequestedby dischargersthana swordto beusedby aregionalboard. The

CleanWaterAct andtheWaterCodearestructuredso thatit is illegal to dischargepollutants

from apoint sourceexceptasauthorizedby anNPDESpermit.20 Dischargingwithout anNPDES

permitsubjectsa dischargerto liability in excessof $25,000perdayin certaincircumstances.2’

To shieldthemselvesfrom this liability, dischargersseekthecoverageof anNPDESpermit,

whichprotectsthemfrom liability for dischargingpollutantsaslong asthedischargecomplies

with thetermsof thepermit.

As werecentlynotedin OrderWQO-2002-0Ol(PetitionofKelly Engineer),there

is abundantcaselaw to supportliability of individual corporateofficers,directors,and

shareholdersofcorporationsin certaincircumstances.22However,the establishedprecedents

20 SeeWaterCode § 13376,§13385,andCleanWaterAct § 301.

21 SeeWaterCode§13385.

22 In theMatterofPetition of Mr. Kelly Engineer/AllStarGasoline,Inc., BoardOrderWQO-2002-000l.
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dealwith enforcementactionsandliability determinations- notpermitting. At thepermit

issuancestagewebelieveit is prematureto nameindividual corporateofficers,directors,or

shareholdersaspermitteeswithout theirconsent.

Wherethecorporationviolatesapermitrequirement,individual officer, director

orshareholderliability can.be directand/orindirect if certainconditionsaremet. Liability may

bedirect if theevidenceindicatesthat the individual, in any capacity,personallyparticipatedin

thewrongful conductorauthorizedordirectedthat it bedone.23

An individual shareholderofa corporationmaybe indirectlyliable for wrongful

corporateconductwhentheevidenceindicatesthecorporationwasthemere“alter ego” ofthe

shareholder.In suchcircumstances,courtshavedisregardedtheseparateexistenceofthe’

corporationand“piercedthecorporateveil” to reachtheindividualshareholder.24The courts

typically applythe “alter ego” doctrineafterconsideringvariousfactorsincludingwhether:

(1) thecorporationis under-capitalizedto meetits likely obligations,(2) thereis a failure to

observea strict separationbetweencorporateand shareholderassets,(3) thecorporationappears

to havebeenusedasashell to perpetratefraudor injustice,and(4) thecorporateofficershave

failed to observeothercorporateformalities.25

Althoughthecasescitedin theKelly EngineerStateBoardOrderdid not involve

violationsofKPDESpermits,arecent
9th Circuit CourtofAppealcasehasconfirmedthat an

individual maybepersonallyresponsibleif heorshecausesthecorporationto violateits NPDES

permitwhetherornot theindividual is namedasapermittee.
26Additionally, in thecriminal

context,individualsareresponsiblefor corporateCleanWaterAct violationsif theindividual

wasaresponsiblecorporateofficer with the authorityto exercisecontroloverthecorporation’s

activity evenif theofficerdid not directly causethe violation.27 This“responsiblecorporate

23 Id., at pp 4-5; seealso US.v.Bestfoods,524 U.S.51(1998);Wyattv. UnionMortgage,24 Cal.3d773, 784

(1979).
24 SeeAssociatedVendors,Inc. v. OaklandMeatCo., 210Cal.App.2d825, 26 Cal.Rptr.806 (1962); In theMatter

of thePetitionsof ArthurSpitzer,et al., StateBoardOrderNo. WQ 89-8 atp. 17.
25 Id.

26 SeeUS.v. Cooper,173 F.3d 1192 (1999).

27 SeeUS.v. Iverson,162 F.3d 1015 (1998)and CleanWaterAct § 309(c)(6);seealsoWaterCode 13387(g),

which adoptsthe CleanWaterAct definitionofperson(includingresponsiblecorporateofficers)for thepurposesof
criminal violations.
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officer” doctrineis anothertype ofindirectliability that appliesto certaincorporateofficers.

AlthoughtheCleanWaterAct doesnot definetheterm“responsiblecorporateofficer,” the

courtshavetypically definedthe termto meanan officerwho hadtheauthorityto preventthe

violationandfailed to do so.28

TheRegionalBoardresponseto thepetitionarguesthatMr. Miller is properly

namedasaco-permitteebecauseasthePresident/CEOhe is theon-siterepresentativeofthe

corporationandtheday-to-dayoperationsofthemine areunderhis authority. Thisreasoning

indicatesthattheRegionalBoardis, in effect,extendingtheresponsiblecorporateofficer

doctrinebeyondthecriminal contextin which it is explicitly recognizedin theCleanWaterAct

andWaterCodeandextendingit to thepermittingcontext. Although thereareno casesdirectly

onpoint, theIndianaStateSupremeCourthasconsideredarelatedissueby extendingthe

responsiblecorporateofficer doctrineto civil enforcementcasesevenwhere,ashere,the

applicablestatuteonly explicitly authorizessuchapplicationto criminalenforcement.29There

areno casesthat applytheresponsiblecorporateofficerdoctrineto thepermittingcontext.

Althoughwesupportthe extensionoftheresponsiblecorporateofficer doctrineto civil matters,

andbelievetheCaliforniacourtswould follow Indianain this regard,wefind thatsuchan

extensionto thepermittingprocessgoesonestep furtherthanneededgiventhe
9tb Circuit

Cooperprecedentallowing enforcementactionsagainstnon-permitteesfor violationsofNPDES

permits.

WaterCodesection13263(d)providesthataregionalboardmayprescribewaste

dischargerequirementsevenwhenareportofwastedischargehasnot beenfiled.
30 Although

section13263(d)likely providesauthorityto namecorporateofficers,directorsandshareholders

to NPDESpermitsagainsttheirwill wherethefactsdiscussedabovesupportdirector indirect

liability of theseindividuals,we find thatrelianceon thissectionto namesuchindividualsin

permitswill provokeneedlesslitigation at thepermitissuancestage.

28 SeeUS.v. Park,421 U.S.658,673-4(1975);seealso JosephJ. Ortego,PersonalLiability for Environmental

Infractions,.22RealEst.L.J. 236, 239-241(Winter 1994).

29 SeeComm‘r, md.Dept.ofEnv. Mgmtv. RLG, Inc.,755 N.E.2d556 (md.2001) andBECCorp. v.Dept.ofEnv.

Protection,775 A.2d 928 (Conn.2001).
30 A reportofwastedischargefunctionsas a pem-fit applicationwhenthewastedischargerequirementsalso qualify
as anNPDESpermit, i.e., whenthereis a dischargeof pollutantsto watersoftheU.S. from a pointsource.
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Consequently,weconcludethatMr. Miller shouldnot benamedasco-permittee

overhis objection,but thathemay, in thediscretionofthe RegionalBoard,bepursued

individually for hisdirectactionsthatmayviolatethepermit,orasaresponsiblecorporate

officer forhis failureto preventviolationsthatarewithin his control. Suchanactionmaybe

• eithercivil or.criminal asthe.factsmaywarrant.This approachwill respectthepresumptionthat

liability is limited to thecorporation,in thiscaseliability for compliancewith thetermsofan

NPDESpermit, until evidenceis producedin anenforcementactionto supporteitherdirector

indirect liability ofcorporateofficers,directors,orshareholdersfor specificviolations.

B. UseofLow GradeMill

Contention:.PetitionerdisputesanyPermitrequirementthat is basedon the

Permit findings indicatingthatthe low-grademill is still in use.

Findings: TheRegionalBoardresponseto thepetitionacknowledgesthatthe

low-grademill is notnow in use,but assertsthatthe effluentlimits andmonitoringrequirements

arejustifiedwhetherornot themill is used.Theevidencein therecordsupportstheRegional

Board’spositionin this regard.

Wastewateris generatedatthesiteby groundwaterseepagethat comesin contact

with rock surfacescreatedby miningoperations(tunneling,removalofgold andgoldcontaining

rock/ore,storageoftailings,etc.),andby milling operationsthat crushfeedmaterial. These

operationsexposegroundwaterseepageandprocesswaterto naturallyoccurringpollutantsthat

wouldhaveotherwisebeencontainedin therock. Becausethemining andmilling operationsuse

thesamerawmaterials,it is expectedthatthewastewatergeneratedby theseoperationswould

containthe sameconstituents.Therefore,treatedlow-grademill wastewatershouldnot introduce

anynewpollutantsinto thecollectedgroundwaterseepage,althoughit mayincreasetheoverall

massand/orconcentrationofexistingpollutants.BecauseofPetitioner’sfailure to submit

monitoringreportsafter1998,therecorddoesnot includemonitoringdatafor themilling

operationorfor themine effluentwhenthemill is not in use.

As discussedbelow, theRegionalBoardhasdeterminedfrom the existing

monitoringdatathatthemine hasthereasonablepotentialto causean exceedanceof several

waterqualityobjectivesandhasassignedeffluent limitations for theconstituentsofconcern.Not

operatingthelow-grademill mayaffect thevalidity ofthe RegionalBoard’sreasonablepotential
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analysisif asignificantportionofapollutantwasgeneratedbythemill. However,basedon the

evidencein therecordandunlessanduntil futuremonitoringdatasuggestotherwise,the

RegionalBoardneednot havechangedanyeffluentlimits oreffluentmonitoringrequirements

basedon thelatenotificationthat the low-grademill wasno longeroperating.

ThePermit requiresmonitoringofthe effluent from the21 TunnelOutfall,

KanakaCreekupstreamanddownstreamofthedischarge(receivingwatermonitoring), andthe

abovegroundsettlingpond. Effluentmonitoringatthe 21 TunnelOutfall is requiredto determine

Petitioner’scompliancewith Permitlimits, andit would be requiredwhetherornot themill is in

operation.Receivingwatermonitoringis requiredto developabaselineforKanakaCreekwater

quality andto monitor thedevelopmentofanyadverseimpactscausedby thedischarge.It, too,

wouldbe requiredwhetherornot themill is in operation.

Theonly on-goingmonitoringprogramthatwouldbeaffectedby Petitioners~

decisionto ceaseoperatingthemill is the abovegroundsettlingbasineffluentmonitoring

program. Abovegroundsettlingbasineffluent is essentiallytreatedwastewaterfrom themilling

operation. If themill wereno longerin operationandtherewerenodischargefrom the

abovegroundsettlingbasins,thentherewouldbeno effluentto monitor. As theRegionalBoard

responsenotes,Petitionerneedonly makeanotationto this effecton its monitoringreports.

C. Monitoring Requirements

Contention:Petitionerallegesthatthemonitoringrequirementsestablishedby the

Permitarenotreasonablynecessaryto evaluatecompliancewith theeffluentandotherPermit

limits. Petitionerarguesthatmuchofthemonitoringis unnecessaryandoverlyburdensome

giventherelativethreatposedby its discharge.

Findings: Petitioner’sallegationhasmeritwith respectto certainmonitoring

requirements.In accordancewith40 CodeofFederalRegulations122.44(d)(l),effluent

limitations mustbeassignedif it is determinedthat adischargecauses,hasthereasonable

potentialto cause,orcontributesto anin-streamexcursionabovenumericornarrativecriteria.

Monitoring is requiredfor all pollutantsthat havebeenassignedeffluent limitations.31For such

pollutants,requirementsto reportmonitoringresultsmustbe establishedon acase-by-casebasis

31 40 C.F.R. 122.44(i).
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with a frequencydependenton thenatureand effectofthedischarge,but in nocaselessthan

32

onceperyear. Thepermitwriter is responsiblefor determiningan appropriatemonitoring
frequencyfor eachconstituentandtheexactsamplinglocation. Monitoring frequency

considerationsincludesizeanddesignofthe facility, typeoftreatment,dischargelocation,

dischargefrequency,.compliancehistory~andpollutant nature(pollutantnatureencompasses

risksspecificto eachpollutant; for example: thepollutant’sability to spreadin theenvironment

andthepotentialit hasto affectwaterquality). Therearenoprocessesat the16 to 1 Mine, Inc.

thatrequireadditionofchemicals,exceptfor themercuryamalgamationprocesswhich is a

closedsystemwith respectto mercury,i.e., no mercuryis supposedto bedischargedfrom this

system. Theonly on-sitetreatment~operationsarethesettlingponds.

1. EffluentMonitoring

Theeffluentmonitoringrequiredby thePermit is asfollows:

Flow

ElectricalConducti

~EdedSolii~~ TwiceMonthly

Forflow, pH, temperature,.electricalconductivity, andsuspendedsolidswe find

thatthis monitoringschedule,is reasonable,giventhe abovefactors. Fortheremaining

pollutants,a reductionin monitoringfrequencyis appropriate,asis providedin thefollowing

chart:

I/I

I/I

/1/

32 Id.
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Constituents(Effluent) RegionalBoard Monitoring
Frequency

ChangesRequired by this
Order

Flow Daily~
pH Weekly
Temperature Weekly ~,. ~

DissolvedOxygen Weekly Twice Monthly
ElectricalConductivity Weekly It

SettleableSolids Twicemonthly Monthly
SuspendedSolids Twice monthly
Mercury Monthly Quarterly
Total andDissolvedArsenic Weekly Monthly
Aluminum, Barium,Copper,
Cyanide,Iron, Manganese,
Silver, andZinc

Quarterly QuarterlymonitoringofZinc
andCopper. Monitoringof
remainingconstituentsto be
basedon outcomeof study.

CadmiumandLead None uarterl
AcuteToxicity Quarterly Twice annually
ThreeSpeciesChronicToxicity Twice annually Changelanguageto allow use

ofmostsensitivespeciesofthe
three,onceestablished

PriorityPollutants Twiceannually OnceEvery5 yearsminimum,
with anyincreasein frequency

basedonoutcomeofstudy.

Therequirementto monitorpriority pollutantsin theeffluenttwiceannually

throughoutthelife ofthePermitis excessivebecauseit is reasonableto assume,basedon the

facility location,thesourceoftheprocesswater,andtheindustrialprocessesinvolved, thatmany

ofthepriority pollutantswill notbe’presentin thewastewater.For example,it is not expected

that theminewastewaterwill containendrin(insecticide);therefore,it would beexcessiveto

requireendrinmonitoringtwiceperyearin theeventthatit is not detectedby priority pollutant

scansrequiredby theImplementationPolicy. ThePermitcontainsatime schedulefor

completingacomprehensivepriority pollutantanalysisin conformancewith Implementation

PolicySection1.2. In additionto thepriority pollutants,thePermit requiresastudyof

aluminum,barium,cyanide,iron, manganese,silver, andzinc— someofwhichwould alsobe

includedin thepriority pollutantstudy. With theexceptionofcadmium,copper,lead,mercury,

andzinc, for whichregularmonitoringis requiredby theNPDESmine regulationsdiscussedin

sectionH of this Order,thedatageneratedin thesereportsshouldbesufficientto determinethe

11.



needfor anyadditionaleffluentlimitationsand/oron-goingmonitoringfor thesepollutants.

However,monitoringof all priority pollutantsat leastoncepriorto theissuanceandre-issuance

of apermit is requiredby Section1.3 oftheImplementationPolicy.

2. SettlingBasinEffluentMonitoring

- Theabovegroundsettlingbasineffluentmonitoringrequiredby thePermit is as

follows:

Flow

UISSEIIUIIE
~jjj5jSolid~

TotalandDissolvedArsenic

Abovegroundsettlingbasininfluent is wastewatergeneratedby themill. As

discussedabove,if thereis no dischargefrom theabovegroundsettlingbasins,thenaccordingto

thetermsofthePermit,thereis no effluent to monitor.

ForthepurposesofNPDESpermitmonitoring, thesettlingbasineffluent appears

to bean internalwastestream;i.e., awastestreamthatis subjectto furthertreatmentbefore

dischargingto watersoftheUnitedStates(typically surfacewaters). In general,monitoringof

internalwastestreams.is notrequiredunderthefederalNPDESregulations.”Thefederal

regulationsprovideexceptionsthat allowregulationofinternalwastestreamsif it is impractical

to regulateapollutantatthepoint ofdischargeto watersoftheU.S.34 This exceptionapplies

whenit is necessaryto allow detectionofapollutant. Instancesmayarisewherethe combination

ofprocessandnon-processwastewatersresultin dilutionofapollutantof concernthatwill not

bedetectableusingapprovedanalyticalmethods.In thesecircumstances,monitoringfor the

pollutant.at aninternallocationwill allowcharacterizationof thepollutantprior to dilution with

otherwastewaters.

“ See40 C.FR. 122.45(h).

“ Id.
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With respectto mercury,this exceptionappliesto this facility for thefollowing

reasons:

(1) It is expectedthatresidualmercuryis presentin thesoil androck at the‘mine;

(2) Theresidualmercurycouldbewashedinto theabovegroundsettlingbasinsby

stormwaterflows orprocessflows;

(3) Mercurydetectionmethodsusedbythefacility haveamethoddetectionlimit

of0.5microgramsperliter (p.gIl) whereastheeffluentlimitation assignedfor mercuryis 0.05

~tg/1;and

(4) It is possiblethatthegroundwaterseepagewould dilutetheaboveground

settlingbasineffluentwhenmixed in theundergroundsettlingponds(settlingpondswithin the

minetunnelsthat acceptabovegroundsettlingbasineffluentandgroundwaterseepage).This

dilution would makeit difficult to detectmercuryin themine effluent eventhoughit maybe

presentin concentrationsabovethe 0.05 jig/I effluent limitation.

Althoughstatelaw is morebroadin termsof aregionalboard’sauthorityto

requiremonitoring,unlessnecessaryto determinecompliancewith federallymandatedeffluent

limits underWaterCodesection13383, themonitoringmustbereasonableundersection13267

andthebenefitsofthemonitoringmust outweightheburdens.Here,if the low-grademill were

in operation,theinformationgainedby samplingtheabovegroundsettlingbasineffluentwould

nothelpPetitionermeetthefederalrequirementto characterizethetypesandamountsof

pollutantsdischargedto KanakaCreek(exceptformercuryasmentionedabove). Aboveground

settlingbasineffluent is commingledundergroundwith groundwaterseepage,allowedto settle

further, anddischargedthroughthe21 TunnelOutfall, which is monitoredundertheeffluent

monitoringprogram. Consequently,thebenefitsofmonitoringtheabovegroundsettlingbasin

effluent do notoutweightheburdensandshouldnotberequired(exceptfor mercury).

This conclusionis basedon surfacewatermonitoringconcerns- asthis is an

NPDESpermit. If theRegionalBoard articulateda crediblegroundwaterconcernthatjustified

pondeffluentmonitoring,thensuchmonitoringwould be appropriate.Additionally, themercury

monitoring frequencyforthe settlingbasineffluentmaybeappropriatelyreducedfrom monthly

to quarterlyto coincidewith themine effluentmonitoring.
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- 3. ReceivingWater Monitoring

Thereceivingwatermonitoringrequiredby thePermit is asfollows:

Total andDissolvedArsenic Weekly

As discussedabovein thecontextof effluentmonitoring,wefind that the

requirementto monitorall priority pollutantsin thereceivingwaterannuallythroughoutthelife

ofthePermitis unreasonable.Consideringthefactorsoutlinedabove,theremainingmonitoring

requirementsarereasonablynecessaryto evaluatetheeffectsofthe dischargeonKanakaCreek,

accordingto the following schedule:

Constituents(Receiving
Water)

RegionalBoard Monitoring
Frequency

ChangesRequired by this
Order

~
~ ~

Flow Weekly
pH Weekly
Temperature Weekly
DissolvedOxygen Weekly TwiceMonthly
ElectricalConductivity Weekly ~ ~ ~ ~
Turbidity Weekly ~ ~ ~

Total andDissolvedArsenic Weekly Monthly
Mercury Monthly Semiannually
Aluminum, Barium,Copper,
Cyanide,Iron, Manganese,
Silver,andZinc

Annually Monitoring frequencyto be
basedon outcomeofstudy.

PriorityPollutants Annually O~eEvery~yearsi~friiui~,
with ~xiy~in~pa~s~,ifl ft~quency
ba~don Qutcoliie0fiuy..

I/I

I/I

I/I
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4. RegionalBoard Guidance

With thereductionsin monitoringfrequencythat arerequiredby this Order,this

Boardhasexercisedits policy discretionto accommodatewhatPetitionerhasfairly characterized

asamarginaloperationthatwill continueto dischargepollutantsto KanakaCreek,whetheror

not Petitionerstaysin business.It is for thisreasonthat this Boardhasreviewedin detailsuch

provisionsasmonitoringrequirementsthat arenormally consideredto bewithin thebroad

discretionoftheRegionalBoardto establishasit deemsappropriate.Havingperformedthis

detailedreviewandhavingestablishedtheminimummonitoringrequirementsappropriatefor

this discharge,weexpectPetitionerto complywith its Permit. Consequently,wewill support

anyRegionalBoardenforcementactionto encouragecompliancethatis consistentwith the State

Board’sEnforcementPolicy.

D. Dilution Credit

Contention:Petitionerallegesthatthe evidencesupportsallowanceofadilution

creditfor its discharge.TheRegionalBoarddisagreed,findingthatKanakaCreeklacked

assimilativecapacityfor variouspollutantsandwas,in general,a low flow streamin summer

monthsthat did notprovidesufficientdilution tojustify adilution credit.

Findings: TheRegionalBoarddeterminationwasappropriate.TheRegional

Boardhasstatedthat insufficientdataareavailableto determinewhetherornotKanakaCreek

containssufficientassimilativecapacityto warranta dilution credit.35 This statementis

supportedbytherecordbecausePetitionerhasnot compliedwith themonitoringprogramunder

thepreviouspermit. Therearemissingdatafor requiredmonitoringperiodsduring 1991-1998,

andno requiredmonitoringwassubmittedafterDecember1998. Theconditionsofthe effluent

andthereceivingwatercouldhavesignificantlychangedsinceDecember1998. Thus,the

RegionalBoard cannotevaluatethecurrentflow rateofKanakaCreekorthewaterqualityof

KanakaCreekandthe effluent.

Section1.4.2.2(B)oftheImplementationPolicygives.theRegionalBoardbroad

discretionto denyorsignificantlylimit adilution creditasnecessaryto protectbeneficialuses.

In the absenceof currentflow data,theRegionalBoardhasproperlydenieda dilution credit to

SeeFindingNo. 14 of thePermit.
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protectbeneficialuses.’Additionally, Section1.4.2.2(B)oftheImplementationPolicyrequires

theRegionalBoardto considerthepresenceofpollutantsin thedischargethat arecarcinogenic

and/orbioaccumulative.Thedischargeatthe 16 to 1 Mine, Inc. hasbeenshownto contain

arsenic(aknowncarcinogen)andalsomercury,which is bioaccumulative.TheRegional

Board’srefusalto grantdilutioncredits.is in.accordancewith ImplementationPolicySection

1.4.2.2(B)basedon thenatureofthesepollutants,therangeofbeneficialusesfor KanakaCreek

that mustbeprotected,andthefailure ofPetitionerto submitreportsproving that assimilative

capacityexistsfor thesepollutants.

Receivingwatermonitoringrequiredbypreviouswastedischargerequirements

hasshownelevatedarsenicbackgroundconcentrations(greaterthanthe10 p~g/L limit in the

Permit). In addition,aportionofKanakaCreekis listed asimpaireddueto arseniconthesection

303(d)list. ThedischargermonitoringdataandCWA section303(d)listing haveshownthat

thereis no availableassimilativecapacityfor arsenicin KanakaCreek.

E. Mercury Usage

Contention: Petitionerobjectsto variousmercuryrequirementsbecauseit alleges

that theonly mercuryusedon-siteis in aclosedsystem.

Findings: FindingNo. 15(d) ofthePermitandPetitioner’scommentson the

Permit, datedFebruary14, 2002,includeadiscussionexplainingthatmercuryis currentlyused

in a “closedsystem.”Eventhoughthis systemis designedto preventanymercurydischarge,

thereis still a .threatthat areleasemayoccurormaybeoccurring. In addition,theRegional

Boardhascorrectlydeterminedthatmercurycouldstill bepresentat thesite from past

operations.Thethreatthatpastandpresentuseofmercuryposesto waterquality justifiesthe

needfor effluent limits, monitoringrequirements,andtherequiredmercurystudy.

In May1996,amercuryconcentrationof0.5 p.g/L wasdetectedin the16 to 1

Mine, Inc. effluent. In the absenceofanyavailabledilution, aneffluentmercuryconcentrationof.

0.5 ~tg/Lhasthereasonablepotentialto causean exceedanceoftheCTRhumanhealthcriterion

of0.05 p.g/L. Accordingly,40 Codeof FederalRegulations122.44(d)(l)statesthatwhena

dischargecauses,hasthereasonablepotentialto cause,orcontributesto anin-streamexcursion

aboveallowablenumericcriteria for an individual pollutant,theNPDESpermitmustcontainan

effluentlimit. Additionally, ImplementationPolicySection1.3 requiresaneffluent limitation
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where,ashere,themaximumobservedpollutantconcentrationin theeffluent(0.5 ug/l) exceeds

theapplicablewaterqualityobjective(0.Q5 ug/l). Consequently,whetherornot mercuryis

currentlyusedonsite,.40CodeofFederalRegulations122.44(d)(1)andthePolicyrequirethat

mercurybeassignedaneffluentlimitation, and40 CodeofFederalRegulations122.41(i))

requiresthatthePermitincludemercurymonitoringrequirements.

F. Monitoring Data

Contention:Petitionerallegesthat theRegionalBoarddid not considerall ofthe

monitoringdataavailablewhenit adoptedthePermit. TheRegionalBoardresponse

acknowledgesthatsomeoftheavailablemonitoringdatawaseithersubmittedtoo late to be

consideredorwasotherwiseoverlookedwhenthePermitwasadopted.TheRegionalBoard

responseincludesananalysisofthesupplementaldataandconcludesthat no changeto the

Permit is warranted.

Findings: TheRegionalBoard’sconclusionis supportedby theevidence.The

datasuppliedby Petitionerthatwereleft outby theRegionalBoardwhendraftingthePermit

supplementstheexistingdataset,but do notchangetheoutcomeof theRegionalBoard

reasonablepotentialanalysisorthedecisionto denydilution. Thereasonablepotentialanalysis

useshighestrecordeddatafor pollutantconcentrations,andadditionaldatacannotchangethe

concentrationsalreadyrecorded.

G. BioassayFinding

Contention:Petitionerallegesthat thePermitdescribestheresultsof thesole

bioassayperformedby Petitionerashaving100%mortalitywhenthe actualresultwas 100%

survival.

Findings: This appearsto bea caseofmiscommunicationbetweenPetitionerand

theRegionalBoard,sincethebioassayreportsummarysubmittedby Petitionerto theRegional

Boardmerelyindicatedaresultof “100%” without specifyingsurvivalormortality. Wehave

reviewedacopyoftheoriginal laboratoryreportpreparedfor Petitionerandagreethat the

bioassayresultin questionis “100% survival.” PermitFinding 16(e)will be revisedaccordingly

by this Order.
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H. BestAvailable Technology(BAT) Effluent Limitations For Mines

Although this issuewasnot raisedby Petitioneror theRegionalBoard,wenote

that bestavailabletechnology(BAT) effluentlimitations forminescontainedin 40 Codeof

FederalRegulations440.103mustbe includedin thePermit. BAT effluent limitationsfor

copper,zinc, lead,mercury,andcadmiumarerequiredforminesthatproducegoldbearingores

from open-pitorundergroundoperations.ThePermitalreadycontainsawaterqualitybased

effluent limitation formercury,but it doesnot assigntechnologybasedeffluent limitations for

copper,zinc, lead,andcadmium. ThePermitwill berevisedto includetheseBAT effluent

limitations.

III. CONCLUSIONS

1. At thepermit issuancestageit is prematureto nameindividual corporate

• officers, directors,orshareholdersaspermitteeswithouttheirconsent.

2. TheRegionalBoardneednothavechangedanyeffluent limits or effluent

monitoringrequirementsbasedon thelate notification thatthe low-grademill wasno longer

• operating.

3. Theeffluentandreceivingwatermonitoringprogramfor flow, pH,

temperature,electricalconductivity,andsuspendedsolids is reasonable,butareductionin

monitoringfrequencyis appropriatefor theremainingpollutants.

4. As an internalwastestream,andwith theexceptionofmercury,it was

unreasonableto requiremonitoringofpondeffluent.

5. TheRegionalBoardproperlydenieddilution credit.

6. It wasappropriatefor theRegionalBoardto requiremercuryeffluentlimits

andmonitoringandamercurystudy.

7. The datasuppliedbyPetitionerthat wereleft out by theRegionalBoardwhen

draftingthePermitdo not changetheoutcomeofthereasonablepotentialanalysisor thedecision

to denydilution.

8. PermitFinding 16(e),referringto abioassayresultof 100%mortalitymustbe

revisedto indicate100%survival.

9. BAT effluentlimitations for minescontainedin 40 CodeofFederal

Regulations440.103mustbe includedin thePermit.
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IV. ORDER

IT IS HEREBY ORDEREDTHAT RegionalBoardOrderNo. R5-2002-

0043 [NPDESNo. CAOO81809]is amendedasfollows:

1. ReviseFinding I to readasfollows: “TheOriginal Sixteento OneMine, Inc.

andMichael Miller (hereafterDischarger)submittedaReportof...

2. Onpage17 revisetheOrdersectionasfollows: “IT IS HEREBY ORDERED

that OrderNo. 95-004is rescindedandMichaelMillci andtheOriginalSixteento OneMine,

Inc., its agents,...”

3. ReviseFinding 16(e)asfollows: .... . theDischargerreportedtheresultsof

only onebioassayofundilutedeffluent,whichhad100%me4alitysurvival.,in violationcf the

The effluentlimitation requiri*iges70%survivalin onebioassayandamedianof 90%survival in

threeormoreconsecutivebioassays.In-addi4iei~i--4TheexistingOrderrequiredtheDischargerto

conductquarterlyAcuteToxicity tests...

• 4. Add anewFinding 15(i) following Finding 15(h): “i. FederalNPDES

regulations,setforth at40 CFR440.103,requirebestavailabletechnology(BAT) effluent

limitations for copper,zinc, lead,mercury,andcadmiumfor mines,suchastheSixteento One

Mine, Inc., thatproducegoldbearingoresfrom undergroundoperations.Themercurylimit

includedin thispermit is morestringentthantheBAT limit becauseamorestringentlimit is

neededto ensurethatthedischargedoesnot causeorcontributeto aviolation ofthewaterquality

objectivefor mercury.~~

5. Onpage18, amendEffluentLimitationB. 1 to addthefollowing limits:

Constituent Units Monthly Average Daily Maximum

Cadmium mg/l 0.05 0.10

Copper mg/I 0.15 0.30

Lead mg/l 0.3 0.6

Zinc mg/l 0.75 1.5

IT IS FURTHERORDEREDTHAT MonitoringandReportingProgramNo. R5-

2002-0043is revisedasfollows:

1. Onpage1, deleteall settlingbasineffluentmonitoringexceptfor mercury. For

mercurysamplingfrequency,delete“Monthly” andreplacewith “Quarterly.”
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2. Onpage2,for DissolvedOxygensamplingfrequency,delete“Weekly” and

replacewith “Twice Monthly.”

3. On page2, for SettleableSolidssamplingfrequency,delete“Twice Monthly”

andreplacewith “Monthly.”

• Onpage2, for Mercurysamplingfrequency,delete“Monthly” andreplace

with “Quarterly.”

5. Onpage2, for Total andDissolvedArsenicsamplingfrequency,delete

“Weekly” andreplacewith “Monthly.”

6. On page2, amendthetenthandeleventhlinesoftheEffluentMonitoring

Table,~whichappliesto ‘variousmetalsandCyanide,by deletingAluminum, Barium,Cyanide,

Iron, Manganese,andSilverandaddingCadmiumand Leadto thelist ofmetalsforwhich

quarterlymonitoringis required.

7. On page2, for AcuteToxicity samplingfrequency,delete“Quarterly” and

replacewith “Twice Annually.”

8. On page2, amendthelast line of theEffluentMonitoringTable,whichapplies

to PriorityPollutants,by deletingtheSamplingFrequencyindicating“Twice Annually” and

replacingthedeletedtext with anewfootnote3 to readasfollows: “Priority Pollutant

monitoringshallbeperformedonceperpermit cyclewithin oneyearoftheexpirationdateof

WasteDischargeRequirementsOrderNo.R5-2002-0043[NPDESNo. CA0081809].”

9. Onpage3, for DissolvedOxygensamplingfrequency,delete“Weekly” and

replacewith “Twice Monthly.”

10. Onpage3, for Total andDissolvedArsenicsamplingfrequency,delete

“Weekly” andreplacewith “Monthly.”

11. Onpage3, forMercurysamplingfrequency,delete“Monthly” andreplace

with “Semi-annually.”

12. Onpage3, amendtheninthline oftheReceivingWaterMonitoringTable,

which appliesto PriorityPollutants,by deletingtheSamplingFrequencyindicating“Annually”

andreplacingthe deletedtextwith anewfootnote2 to readasfollows: “Priority Pollutant

monitoringshallbeperformedonceperpermit cyclewithin oneyearof theexpirationdateof

WasteDischargeRequirementsOrderNo. R5-2002-0043[NPDESNo. CAOO81809].”
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13. Onpage3, deletethetenththroughtwelfth linesof theReceivingWater

Monitoring Table,which apply to variousmetalsandCyanide.

14. On page4, addthefollowing footnotefollowing thereferenceto Selanastrum

capricornutum: “If testingdemonstrates,to thesatisfactionoftheExecutiveOfficer, thatoneof

thesethreespeciesis consistentlythemostsensitive,testingmaybe reducedto themostsensitive

species.

IT IS FURTHERORDEREDTHAT thepetitionoftheOriginal Sixteento One

Mine, Inc., is otherwisedenied.

CERTIFICATION

Theundersigned,Clerk to theBoard,doesherebycertif~’ thattheforegoingis a
full, true,andcorrectcopy ofanorderduly andregularlyadoptedata meetingoftheStateWater
ResourcesControlBoardheldonApril 30, 2003.

AYE: Arthur G. Baggett,Jr.
PeterS. Silva
RichardKatz

NO: None

ABSENT: GaryM. Canton

ABSTAIN: None

Mau en Mar
Clerkto theBoard
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