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ITEM  9

SUBJECT:

REPORT ON THE DIVISION OF WATER RIGHTS’ REVISED PROPOSAL ON ACTIONS TO BE TAKEN FOR ENVIRONMENTAL REVIEW OF PENDING WATER RIGHT APPLICATIONS WITHIN THE RUSSIAN RIVER AND 

MID-CALIFORNIA COASTAL WATERSHEDS

DISCUSSION:


On August 15, 1997, Division of Water Rights (Division) staff released a staff report entitled, “Russian River Watershed: Proposed Actions to be taken by the Division of Water Rights on Pending Water Right Applications within the Russian River Watershed” (Russian River Report).  The Russian River Report was developed in response to concerns about the potential impacts new water diversions may have on coho salmon and steelhead (both of these species are listed as threatened on the federal Endangered Species list).  Division staff concluded that typically adequate water can be available for appropriation in the winter under certain conditions, but no water is available in the spring, summer, or fall without the potential of causing adverse environmental impacts.  Accordingly, Division staff recommended approval of pending applications in the tributaries of the Russian River for winter diversion and/or storage, with the inclusion of the terms outlined in the Russian River report.  The State Water Resources Control Board (SWRCB) considered Division staff’s proposal at a workshop on October 23, 1997.  The SWRCB concurred with Division staff’s recommendation to apply the procedures outlined in the Russian River Report to pending applications on a case-by-case basis.

Subsequent to the release of the Russian River Report, concerns about the Division’s proposal and alternative proposals were presented by the National Marine Fisheries Service (NMFS) and Trout Unlimited.  Division staff held several meetings with the NMFS, Trout Unlimited, and the California Department of Fish and Game (DFG) discussing the measures that should be taken to protect fisheries resources within the Russian River, as well as, other coastal streams.  As a result of these discussions, the Division retained Dr. Peter Moyle and Dr. G. Mathais Kondolf to conduct a peer review of all of the proposals.  Division staff convened a workshop on January 31, 2000 during which the proposals were presented to the peer review panel, as well as commentary from other interested parties.  The workshop was attended by Division staff, the NMFS, Trout Unlimited, the DFG, California Sportfishing Protection Alliance, and Wagner & Bonsignor and Napa Valley Vineyard Engineering representing water users.

The peer review panel completed their review on June 12, 2000.  Copies of the review were distributed on June 16, 2000 to all of the participants of the January workshop.  The peer review recommends using the NMFS approach, with the addition of a separate depth criteria for smaller streams that are used by anadromous fishes, and with consideration of the cumulative effects of water projects on the duration of high flows.

Division staff has considered the results of the peer review and the NMFS proposal in a staff report dated July 18, 2000 and entitled, “Russian River and Other 

mid-California Coastal Watersheds: Proposed Actions to be taken by the Division of Water Rights for the Environmental Review of pending Water Right Applications” and modified the criteria accordingly.  Copies of the Russian River Report, peer review report, and the draft guidelines from the NMFS and the DFG have been forwarded to the Board Members for their information.

Division staff recommends that the criteria outlined in the July 2000 Staff Report be considered for inclusion in the environmental review of all pending water right applications within the Russian River and other mid-California coastal watersheds.  Pending applications will be evaluated on a case-by-case basis and appropriate measures will be included in any permits issued.  Division staff believes small water projects can be permitted with the criteria so that the individual and cumulative effects of these projects are reduced to non-significant levels.  Applicants that desire to operate their projects other than under these conditions will need to submit fishery studies and other supporting documentation to demonstrate that fishery resources will not be adversely affected or they will need to prepare an Environmental Impact Report.

POLICY ISSUES:


Should the Division continue the processing of water rights as outlined in the July 2000 Staff Report?

FISCAL IMPACT:

This activity is included within the Division’s authorized budget.

REGIONAL BOARD IMPACT:


Division staff will continue to coordinate with staff of the North Coast and San Francisco Bay Regional Water Quality Control Boards in addressing the water quality concerns related to applications for water rights.

STAFF RECOMMENDATION:


Unless directed otherwise, Division staff will continue processing pending applications as outlined in the July 2000 Staff Report.
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Background

In the process of reviewing water right applications and issuing water right permits, the State Water Resources Control Board (SWRCB) must comply with the provisions of the California Environmental Quality Act (CEQA) and the California Endangered Species Act.  The Division of Water Rights (Division), as part of its environmental review of water right applications, must identify and consider the potential environmental impacts of the proposed project.  The environmental review addresses potential impacts of the diversion and use of water on aquatic and terrestrial habitat, fish and wildlife resources, water quantity and quality, archeological and cultural resources, and other issues required by the CEQA.

Due to the declining populations of steelhead and coho salmon within the Russian River and other coastal watersheds, and the subsequent listing of these species by the National Marine Fisheries Service (NMFS) under the federal Endangered Species Act (ESA), the Division endeavored to identify a set of criteria designed to protect steelhead and coho salmon within the Russian River watershed from the effects of pending water right applications.  On August 15, 1997, Division staff released a staff report entitled, “Russian River Watershed: Proposed Actions to be taken by the Division of Water Rights on Pending Water Right Applications within the Russian River Watershed” (Russian River Report).  Division staff concluded that, under certain conditions, adequate water is available for appropriation in the winter, but no water is available in the spring, summer or fall without the risk of harming fishery resources.  Further, Division staff found that projects with the criteria set forth below would not likely have a significant effect on steelhead or coho salmon.  Accordingly, Division staff recommended the processing of pending minor applications in the tributaries of the Russian River for winter diversion or storage, with the inclusion of the following terms that were designed to protect fishery resources.  These terms would be applied on a case-by-case basis.

· Allowable season of diversion of December 15 to March 31;

· Minimum bypass flow equal to 60% of the average annual unimpaired flow;

· Limitations on the maximum rate of diversion to address possible cumulative impacts;

· Prevention of barriers to fish passage;

· Construction of fish screens; and

· Establishing a method to demonstrate compliance with the bypass terms.

The SWRCB reviewed Division staff’s intended actions at a workshop on October 23, 1997.  The Division staff advised the SWRCB that they would apply the procedures outlined in the Russian River Report for the environmental review of pending water right applications on a case-by-case basis.  The Division began implementing these recommendations within the Russian River and other coastal watersheds following the workshop.  The Division is continuing to evaluate the potential environmental effects of the pending applications related to other issues (terrestrial wildlife, habitat, archeology, etc.).

Proposals by Others

McBain and Trush, an environmental consulting firm retained by Trout Unlimited, submitted a commentary dated March 12, 1998 commenting on the Russian River Report.  They followed this up with an additional commentary dated May 4, 1999 proposing alternate criteria for approving diversions within the Russian River watershed.  McBain and Trush modified these recommendations in an e-mail dated January 10, 2000 and recently provided a draft report related to their recommendations dated July 10, 2000.

The NMFS submitted a letter dated October 23, 1998 stating that the methods described in the Russian River Report for developing flow regimes were not acceptable and were inadequate for protecting salmonids listed under the ESA.  The NMFS developed another set of criteria for the protection of salmonids for the approval of water diversions in a submittal dated January 11, 2000.  The NMFS is also protesting all recent water right applications within watersheds where salmonids listed under the ESA occur.  The listed terms for dismissal of their protests include most of the recommendations submitted on January 11th.

The NMFS, in conjunction with the California Department of Fish and Game (DFG), prepared “draft guidelines” for protecting fisheries resources downstream of water diversion in mid-California coastal streams based on the NMFS’ proposal presented to the peer review panel discussed below.  These “draft guidelines” are considered recommendations of these agencies since neither is proposing to formally adopt these guidelines as regulations.  The recommendations are generally consistent with those presented at the January workshop by the NMFS:

· Allowable season of diversion of December 15 to March 31.  Instantaneous inflow to the point of diversion must equal instantaneous outflow to downstream reaches past the point of diversion outside the diversion season;

· No additional permitting of small onstream reservoirs;

· Minimum bypass flow equal to the unimpaired February median flow;

· Protection of the natural hydrograph and avoidance of cumulative impacts by:

1. Maximum rate of diversion less than 5% of the unimpaired 1.5 year storm event;

2. The cumulative maximum rate of instantaneous withdrawal at the point of diversion shall not exceed 15% of the estimated “winter 20% exceedance flow”;

· Provide adequate passage and screen facilities where salmonids occur;

· Quantification of all water rights being sought or claimed by the applicant; and

· Establishment of compliance and monitoring measures.

Peer Review

Division staff held several meetings with the NMFS and Trout Unlimited discussing the measures that should be taken to protect fisheries resources within the Russian River, as well as other coastal streams.  Based on the recommendation of the parties, the Division retained the services of two independent scientists from the University of California to conduct a peer review of the Russian River Report, the NMFS recommendations, and the recommendations of Trout Unlimited.  Dr. Peter Moyle, of the University of California at Davis, and Dr. G. Mathais Kondolf, of the University of California at Berkeley, conducted a peer review of all of the proposals.  This peer review began with a workshop on January 31, 2000 during which the proposals were presented to the peer review panel, along with commentary from other interested parties.  The workshop was attended by about 30 individuals representing Division staff, the NMFS, Trout Unlimited, the DFG, California Sportfishing Protection Alliance, Wagner & Bonsignor and Napa Valley Vineyard Engineering representing water users.

The peer review panel completed their review on June 12, 2000.  Copies of the review have been distributed to all of the participants of the January workshop.  Due to the uncertainty in establishing flows to protect fishery resources, the peer review recommended using the NMFS approach, with the addition of a separate depth criteria for smaller streams that are used by anadromous fishes, and with consideration of the effects on the duration of high flows.  The peer review panel also proposed methods to minimize habitat for introduced species that have had a negative effect on native species (e.g., bullfrogs).

Division Staff Recommendations

Division staff has reviewed the peer review report dated June 12, 2000 and generally agrees with its recommendations.  Division staff believes that water right projects that conform to the conditions set forth below will not have a significant effect on salmonid species within the Russian River and other mid-California watersheds.  In general, these conditions apply to smaller projects, which generally fall within the Water Code description for minor projects (200 acre-feet of storage or less or 3 cfs or less direct diversion).  Larger projects usually require site specific fishery studies to determine potential impacts and appropriate mitigation.  Applications will be evaluated on a case-by-case basis to determine which conditions may apply to each project.

Each application will still need to be evaluated for other potential environmental impacts that are specific to each proposed project.  The peer review panel’s suggestion to minimize habitat for introduced species, due to their negative effect on native species, will continue to be considered during the environmental review of pending water right applications.  The CEQA requires that all potential impacts of a proposed project be evaluated.

Environmental Review of the Entire Project Under All Bases of Water Rights

The SWRCB, for most applications for a water right, is the Lead Agency as defined by the CEQA.  The Lead Agency must provide environmental review of the project as a whole.  In the case of water development projects, this would include the evaluation of the use of water for the entire project, regardless of the basis of the water right.  

The Division will determine the baseline condition from which the proposed project is evaluated during the preparation of the appropriate environmental documentation.  This begins with the evaluation of the pre-project use of water under any valid basis of water right for the project site.  The applicant will provide a description of the pre-project use of water, including documentation of the validity of the basis of water right for these diversions.  For CEQA purposes, the basis for the impact analysis is the change in the environment that may occur from this baseline condition.  If the pre-project use of water is under a claim of riparian or pre-1914 water right, the person diverting the water is required to comply with Water Code section 5100 et seq. and file a statement of diversion and use.  

The incremental environmental effects of the increase in water diversion and use between the proposed project and that under the pre-project conditions will be disclosed by the applicant and evaluated.  In order to avoid the necessity of complex environmental studies or disclosure of adverse environmental effects through an Environmental Impact Report (EIR), conditions will be proposed to mitigate for the adverse environmental effects of the proposed project.  This will include terms (1) to limit water use under the water right permit to certain seasons and conditions as set forth below, and (2) to ensure that water use beyond pre-project levels under other water rights (e.g. pre-1914 or riparian) does not occur as a result of approving the water right application, if such an increase could cause significant adverse environmental effects.  Division staff has been working with various parties to develop a water right permit term that limits the amount of water diverted under any basis of water right to that set forth in the environmental review. 

No New Migration Barriers

Onstream reservoirs have the potential to block fish passage and negatively affect stream processes needed to maintain healthy habitats for salmonids (e.g., gravel recruitment).  The NMFS/DFG suggest that no existing, unauthorized, onstream reservoirs should be permitted and no approvals should be granted for new onstream reservoirs.  Division staff believes that any project that blocks current spawning migration routes has the potential of causing significant adverse effects and should not be permitted absent an EIR.  The Division shall continue to encourage applicants to design their projects for offstream storage.  For existing, unauthorized diversions, the same criteria listed below will be applied on a case-by-case basis.  In some cases, these facilities may need extensive modification or may need to be removed.  

Season of Diversion

The Russian River Report proposed a season of diversion of December 15 to March 31 based primarily upon hydrologic analysis and life stage evaluation of the anadromous fish species present.  All of the alternate proposals have also proposed this season.  The peer review agreed that this season is appropriate for avoiding significant effects on salmonid species outside of this season.  Division staff recommends that the typical season of diversion of December 15 to March 31 be retained to prevent further effects on salmonid species during the critical spring, summer, and fall months.  

The NMFS/DFG recommend that instantaneous inflow to the point of diversion equal instantaneous outflow to downstream reaches past the point of diversion outside the diversion season.  For small impoundments, this could require flow bypass facilities.  Division staff agrees that this is the preferable method of operation for new water rights, however, the Division will evaluate the need for this condition for each application.

Bypass Flow

Due to the uncertainty of setting stream flows for the protection of fish and fish habitat, the peer review recommends using the unimpaired February median flow to establish a bypass flow instead of the 60% of the average annual flow described in the Russian River Report.  The February median flow is approximately twice that of the 60% of the average annual unimpaired flow (i.e., 120% of the average annual unimpaired flow).  Division staff believes that even with a higher bypass requirement, sufficient water will still be available for appropriation during the diversion season in many areas.  Subsequently, Division staff is recommending using the February median as the bypass flow where needed to protect fish habitat or provide appropriate contributions to fish habitat downstream.  In small streams where anadromous fish are present, a depth criteria of approximately 8 to 12 inches may be used where the median February flow does not provide adequate habitat to protect anadromous fish directly below the point of diversion. 

Cumulative Effects

In order to make a finding of no significant impact to fishery resources, there should be no significant alteration of the natural hydrology of the stream in normal and wetter years.  The NMFS/DFG suggest that the maximum rate of diversion should be less than 5% of the unimpaired 1.5 year storm event, and the cumulative maximum rate of instantaneous withdrawal at the point of diversion shall not exceed 15% of the estimated “winter 20% exceedence flow”.  The existence of authorized onstream storage facilities within a watershed makes this evaluation of cumulative effects impractical.  Also, the NMFS recognizes in their recommendations that preventing the overall reduction to peak flows is an acceptable method of evaluating cumulative impacts. Division staff has been using a graphical comparison of the unimpaired hydrograph and the impaired hydrograph, including all known diversion within a watershed, to evaluate the impacts of the proposed project and all other diversions on the flow of the affected stream.  Significant alteration of the natural hydrograph through the loss of peak flows in normal years due to water diversions will be considered a cumulative effect requiring the preparation of an EIR or more detailed environmental review.  Division staff proposes to continue to evaluate cumulative effects in this manner.

Fish Passage and Screening Facilities

The Russian River Report recommended the use of fish passage and screening facilities where salmonid species occur at the point of diversion.  The NMFS, the DFG, Trout Unlimited, and the peer review also express this need.  Division staff will continue to require these measures where necessary.

Compliance and Monitoring

In order for mitigation criteria to be effective, compliance and monitoring is necessary.  The Division requires water right holders to develop compliance and monitoring plans that must be approved by the Division Chief prior to the diversion of water.  The Division will continue to require compliance and monitoring.
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