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STATE WATER RESOURCES CONTROL BOARD

SACRAMENTO, CALIFORNIA

AUGUST 15, 2002

ITEM  5

SUBJECT:

PROPOSED ORDER DENYING RECONSIDERATION AND UPHOLDING ORDERS REJECTING AND CANCELING WATER RIGHT APPLICATIONS A29269 AND A29271 HELD BY ARTHUR J. STEGALL, JR., ET AL.

DISCUSSION:

The SWRCB Division of Water Rights has for over thirteen years attempted to process the water right applications for the 3,150 acre property referred to as Rancho Monte Alegre, located near Carpinteria in Santa Barbara County.  The Division notified the applicants repeatedly over an extended period of time of the requirements necessary to process the applications (water availability analysis and environmental document), including the letter dated July 30, 1999, warning that the applications were subject to cancellation.  Despite these warnings, the applicants have not taken any meaningful steps to comply with the Division's requests or to diligently pursue the project.  The Division Chief issued orders on April 10, 2002, which rejected and cancelled the two pending applications (A29269 and A29271) for having not received the required information requested in a timely manner as required by Water Code sections 1275 and 1276.  

The SWRCB received a petition for reconsideration of the Division's Orders within the statutory time period on the grounds that the orders prevented a fair hearing and lacked substantial evidence.  A more detailed background to the Orders and the issues raised in the petition are discussed in the proposed order.  

The proposed order denies the petition on both grounds raised by the petitioner.  The order concludes that the petitioners were given fair notice and that the Division's decision was supported by substantial evidence.  Petitioners have had over thirteen years to take the necessary steps to pursue the pending water right applications and have failed to do so.  Petitioners have not submitted the necessary information requested by the Division in a timely manner and lack a valid excuse for the delay.

POLICY ISSUE:

Should the SWRCB uphold the Division's orders consistent with the policy to diligently pursue the activities necessary to put the contemplated water to beneficial use?  (See e.g. Cal. Code of Regs. tit. 23, § 840.)  

FISCAL IMPACT:

None

REGIONAL BOARD IMPACT:

None

STAFF RECOMMENDATION:

Staff recommends that the SWRCB adopt the proposed order.

Policy Review _____

Legal Review ______

Fiscal Review ______

DRAFT

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

ORDER WRO 2002 - 
In the Matter of a Petition for Reconsideration of Two Orders, Dated April 10, 2002,

Rejecting and Canceling Applications A29269 and A29271

Submitted by 

Arthur J. Stegall, Jr., Maxine T. Hopkins, and John Stegall as

Co-Trustee for the Rosann Stegall Trust
SOURCE:
Sutton Creek and Santa Monica Creek in Santa Barbara County

ORDER DENYING PETITION FOR RECONSIDERATION OF DECISION BY THE DIVISION OF WATER RIGHTS REJECTING AND CANCELING

APPLICATIONS A29269 AND A29271

BY THE BOARD:

This matter comes before the State Water Resources Control Board (SWRCB) on a petition for reconsideration of a decision by the Division of Water Rights (Division) to reject and cancel two water right applications submitted by Arthur J. Stegall, Jr., Maxine T. Hopkins, and John Stegall as Co-Trustee for the Rosann Stegall Trust (hereinafter "Petitioners").  In this order, the SWRCB denies reconsideration of the decision and upholds the Division's decision to reject and cancel water right applications A29269 and A29271.

1.0 INTRODUCTION

The SWRCB Division of Water Rights has for over thirteen years attempted to process the water right applications for the 3,150 acre property referred to as Rancho Monte Alegre, located near Carpinteria in Santa Barbara County.  In 1988, Mrs. Rosann Stegall submitted four applications for water right permits (A29268, A29269, A29270, and A29271), proposing a series of reservoirs and direct diversions from several streams located on the property.  The permits sought would have authorized the diversion of 15,944 acre feet per annum (afa) for the purposes of irrigating 1,500 acres of orchards, stockwatering several hundred head of cattle, and domestic use.  Between 1988 and 1992, the Division and applicant exchanged extensive correspondence regarding the information necessary to complete the applications under Water Code section 1260.  In that time, the applicant made several modifications to the overall scope of the proposed water development project.  By 1992, the Division had received enough information to consider the applications substantially complete and ready for notice.   Notice of the applications was provided on June 19, 1992.  

The Division continued to exchange correspondence with the applicant, attorneys and consultants, in an attempt to gain adequate information about the project in order to issue a permit.  In 1997, the Legislature added provisions to the Water Code that specifically authorizes the SWRCB to request additional information reasonably needed for the SWRCB’s review of an application, and to cancel the application if the information is not provided.  (Wat. Code §§ 1275, 1276.)  By letter dated January 27, 1998, the Division provided a detailed description of the activities the applicant must complete in order for the Division to act on the applications.  In response, Mrs. Stegall requested that the Division staff conduct an on-site inspection of the property to review the project and to provide technical advice and assistance.  Division staff conducted an inspection on May 19, 1999, and sent a letter on July 30, 1999, providing a detailed description of the activities that the applicant was required to complete.  These activities included preparing a water availability analysis, resolving protests against the application, and preparing an environmental impact document for the project.  The letter specified that unless the Division received a response within 45 days, the Division would proceed to cancel the applications.

On December 16, 1999, the applicant requested that applications A29268 and A29270 be withdrawn.  Accordingly, the Division rejected and cancelled these applications by Division Order dated September 19, 2000.

In November of 2000, the applicant submitted two new applications, X3203 and X3220.  The Division advised the applicant by letter dated March 12, 2001, that the two new applications were deficient and could not be accepted.  Because these applications were not signed and lacked certain vital information, Division staff treated them as applications not made in a bona fide attempt to conform to the rules of the board and to the law.  (See Cal. Code Regs., tit. 23, § 680.)  The applications were returned March 12, 2001 and were not addressed by the order at issue here.
  Accordingly, we need not address the issue in this petition for reconsideration.  The rejection of X3203 and X3220 was without prejudice and the Petitioners are free to resubmit the applications in accordance with the requirements detailed in the Division's March 12, 2001 letter.

The Division Chief issued an order on April 10, 2002, which rejected and cancelled the two pending applications (A29269 and A29271) for having not received the required information requested in a timely manner as required by Water Code sections 1275 and 1276.  The order was accompanied by a letter detailing the steps the applicant must take in order to successfully file for a new application.

2.0 LAW GOVERNING RECONSIDERATION

The SWRCB may order the reconsideration of decisions on its own motion or by the filing of a petition by an interested party within 30 days of adoption of the decision.  (Wat. Code § 1122.)  The SWRCB regulation provides that an interested person may petition for reconsideration upon any of the following causes:


"a. Irregularity in the proceedings, or any ruling, or abuse of discretion, by which the person was prevented from having a fair hearing;


"b. The decision or order is not supported by substantial evidence;


"c. There is relevant evidence which, in the exercise of reasonable diligence, could not have been produced;


"d. Error in law."

(Cal. Code Regs. tit. 23, § 768.)

3.0 ANALYSIS OF ALLEGED CAUSES FOR RECONSIDERATION

The Petitioners set forth two grounds for reconsideration of the Division's order: (1) that Petitioners were denied a fair hearing because they were not provided notice of the Division's intent to reject and cancel the filed applications; and (2) that the order is not supported by substantial evidence.  We address each in turn.

3.1 Fair Hearing

Petitioners argue that they were denied a fair hearing because the Division did not notify them of its intent to reject and cancel the filed applications.  Petitioners state that because of their prior dealings with the Division, they expected that the Division would advise them of any actions the Division intended to take.  We are not persuaded by this argument.

In 1992, the Division deemed the applications substantially complete, however, the Division still lacked certain necessary information needed to process the application, including a water availability analysis and environmental document.  Under Water Code section 1275, the Division may request that the applicant submit this supplemental information within a reasonable time.  Water Code section 1276 provides:

"If, within the period provided, the applicant does not provide the information requested under Section 1275, the application shall be canceled, unless for good cause shown the board allows additional time in which to submit the requested information."  (See also Cal. Code Regs., tit. 23, § 683(b).)

The Division notified the applicants repeatedly over an extended period of time the requirements necessary to process the application, including the letter dated July 30, 1999, warning that the applications were subject to cancellation.  Despite these warnings, the applicants have not taken any meaningful steps to comply with the Division's requests.  The Division set a 45 day time period but then waited over two years for the applicant to provide the required information, well beyond the reasonable time period granted under the statute.  The Division’s forbearance does not negate the fact that both the June 30, 1999, letter and the Water Code itself provided notice that the application could be canceled if the requested information was not provided.  Petitioners' argument that there was potential confusion among the numerous communications and the length of time passage between the notice and resulting action only exemplifies that the Division was generous in allowing additional time before enforcing its time limitations.  We see no reason to extend the time period any longer.

Accordingly, the petition for reconsideration on the grounds that the Division denied petitioners fair hearing and notice is denied.  

3.2 Substantial evidence

Petitioners argue that the order is not supported by substantial evidence.  Petitioners apparently are involved in negotiations to annex portions of Rancho Monte Alegre into the Carpinteria Valley Water District, thereby eliminating the need to further proceed on the water right applications.  Petitioners suggest that the SWRCB should allow the applications to remain pending without further action until the annexation is approved to avoid further costs and fees for completing and filing new application should the annexation not succeed.  We cannot agree.

As the facts display above, substantial evidence supports the Division's decision to reject and cancel the two pending applications.  Petitioners have had over thirteen years to diligently pursue their proposed project, and even with a substantial amount of the Division staff's assistance, Petitioners have not made any progress toward pursuing the completion of these rights.  In fact, Petitioners' argument provides additional evidence of their lack of intent to perfect these rights as they are in the process of eliminating the need for the water rights by annexing the property into a water district.  Petitioners have had nearly three years to provide the Division with information requested pursuant to Water Code section 1275 and have not done so.  This establishes cause to reject and cancel an application under Water Code section 1276.  Moreover, the delay is in contravention of the policy to diligently pursue the activities necessary to put the contemplated water to beneficial use.  (See e.g. Cal. Code of Regs., tit. 23, § 840.)  The petition for reconsideration based on the grounds that the order lacked substantial evidence is therefore denied.

Petitioners cite the "unusual circumstances surrounding the applications", including the disappearance of Rosann Stegall, and the annexation proposal, as evidence of good cause for delay.  In practical effect, however, the Division gave the Petitioners a generous extension of time in which to submit the requested information before the Division cancelled the applications.  Any further extension of time would not be justified.  Good cause requires a satisfactory showing that a diligent effort has been made to complete the application and that failure to do so could not reasonably be avoided.  Personal hardships are generally not accepted as good cause for delay.
  Similarly, a desire to keep an application on file as a placeholder, while other options for a water supply are pursued, will not suffice as good cause for delay.  Should the Petitioners choose to reapply for a water right, we advise that they read the Division's letter dated April 10, 2002, detailing what steps the applicant must take in order for the Division to successfully process the application. 

4.0 CONCLUSION

In conclusion, Petitioners have not persuaded us that the Division's order prevented a fair hearing and notice, or lacked substantial evidence.  Petitioners have had over thirteen years to take the necessary steps to pursue the pending water right applications and have failed to do so.  Petitioners have not submitted the necessary information requested by the Division in a timely manner and lack a valid excuse for the delay.  Accordingly, we will deny the petition for reconsideration and uphold the Division's order rejecting and canceling water right applications A29269 and A29271.

ORDER

IT IS HEREBY ORDERED THAT the petition for reconsideration is DENIED.

CERTIFICATION

The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on August 15, 2002.

AYE:


NO:


ABSENT:


ABSTAIN:



Maureen Marché


Clerk to the Board

� The explanatory letter accompanying the April 10, 2002 Order somewhat confuses this point by addressing the Division's action on X3203 and X3220 in the present tense.  (See April 10, 2002 letter stating "The Division of Water Rights is rejecting and returning two incomplete applications for water right permits X3203 and X3220".)  In fact the Division had already taken this action in its March 12, 2001 letter returning the applications.


� Rosann Stegall was not listed as the main contact person on the water right applications.  The petition states that Ms. Stegall disappeared from her home in St. Louis, Missouri in 1999, however, since December, 1997, the authorized agent for the project was designated as Mr. Wayne Lemieux, Jr. in Westlake Village, California.  





