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ITEM  1

SUBJECT

IN THE MATTER OF THE PETITION OF MR. KELLY ENGINEER / ALL STAR GASOLINE, INC. FOR REVIEW OF ASSESSMENT OF ADMINISTRATIVE CIVIL LIABILITY, ORDER NO. 01-034, ISSUED BY THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, SAN FRANCISCO BAY REGION.
SWRCB/OCC FILE A-1377.

LOCATION

Contra Costa County

DISCUSSION

Mr. Kelly Engineer / All Star Gasoline, Inc. (petitioner) filed a petition seeking review of an administrative civil liability order (ACL Order) issued by the San Francisco Bay Regional Water Quality Control Board (Regional Board), which appeared to find All Star Gas, Inc. and Mr. Kelly Engineer jointly and severally liable for failure to respond to a request for technical report.  Petitioner alleges that the proper name of the responsible corporation is All Star Service, Inc. and that the Regional Board’s failure to use this name violated petitioner’s due process rights.  Additionally, petitioner argues that the Regional Board did not provide a basis for naming Mr. Engineer in his individual capacity.

POLICY ISSUE

Should the State Water Resources Control Board adopt the proposed order remanding the matter to the Regional Board to justify its identification of responsible parties?

FISCAL IMPACT

This activity is budgeted within existing resources and no additional fiscal demands will occur as a result of approving this item.

RWQCB IMPACT

None.

STAFF RECOMMENDATION

Staff recommends adoption of the proposed order.
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BY THE BOARD:

On March 21, 2001, the San Francisco Bay Regional Water Quality Control Board (Regional Board) adopted Administrative Civil Liability Order No. 01-034 (the ACL Order).  Pursuant to Water Code section 13268,
 the Regional Board imposed civil liability upon “Mr. Kelly Engineer / All Star Gas, Inc.” in the amount of $36,800 for 353 violations of section 13267.  The State Water Resources Control Board (State Board) received a timely petition (Petition) on April 19, 2001, filed on behalf of “Mr. Kelly Engineer / All Star Gasoline, Inc.” (petitioner).  
I.  BACKGROUND
A retail gasoline outlet and mini-mart operates at 1791 Pine Street, Concord, California 94520, in Contra Costa County.  Mrs. Perrin Engineer, mother of Mr. Kelly Engineer, 

apparently owns this real property.
  After three underground storage tanks were removed from the site in May 1998, soil and groundwater samples taken from the site revealed MTBE concentrations as high as 3200 parts per billion and elevated concentrations of petroleum hydrocarbons.  Ten months after the removal, in February 1999, the Contra Costa Health Services Department requested a workplan for the investigation of an unauthorized release of pollutants from the site.

By letter dated November 16, 1999, the Regional Board staff requested Mr. Kelly Engineer to conduct a site investigation pursuant to section 13267, identifying Mr. Engineer as the owner of the property.  It required him to submit by March 31, 2000, a workplan to characterize the vertical and horizontal extent of soil and groundwater pollution and also to complete a Site Information Summary Form.  On April 19, 2000, the Regional Board staff sent him a Notice of Violation stating that he had missed the deadline.  For many months, Mr. Engineer ignored the Notice of Violation and numerous follow-up phone messages left by the Regional Board staff.  Finally, on March 21, 2001, the Regional Board issued the ACL Order against “Mr. Kelly Engineer / All Star Gas, Inc.”

Throughout the proceedings, there has been inconsistent naming of the relevant entities that has caused confusion.  From the administrative record, it appears that Mr. Kelly Engineer was the owner and sole shareholder of the corporation that operated the Pine Street gas station under a former name All Star Gasoline, Inc.  Mr. Engineer is apparently the owner and

sole shareholder of the corporation that currently operates the station under the name All Star Service, Inc.
  In the ACL Order, the Regional Board used the name “All Star Gas, Inc.” while petitioner uses “All Star Gasoline, Inc.” in the petition.  In the ACL Order, the Regional Board did not attempt to explain the differences between the corporations and the individual, and simply stated that the responsible entity is “Mr. Kelly Engineer / All Star Gas, Inc.” 

II.  CONTENTIONS AND FINDINGS

Contention No. 1:  Petitioner alleges that the Regional Board violated petitioner’s due process rights when it incorrectly named All Star Gas, Inc. in the ACL complaint.

Finding:  Petitioner claims that because the ACL complaint was addressed to All Star Gas, and not All Star Service, there has been a lack of notice.  The basis of this contention is that the name of the corporation was apparently changed at some point from All Star Gas, Inc. or All Star Gasoline, Inc. to All Star Service, Inc.  We find that the error did not affect All Star Service’s due process rights, as its representative actually appeared and participated at the hearing.

While there is no due process violation here, the failure to name the corporation that is currently operating the gasoline station does threaten the enforceability of the adopted ACL Order as no Contra County gas station is operated by an “All Star Gas, Inc.”
  In order to ensure the enforceability of the ACL Order, we will remand the matter to the Regional Board so that it can name all proper parties.

Contention No. 2:  Petitioner alleges that the Regional Board violated Mr. Kelly Engineer’s due process rights by naming him in his individual capacity.

Finding:  The Regional Board issued the ACL Order against “Mr. Kelly Engineer / All Star Gas, Inc.”, which appeared to hold both the corporation and its owner jointly and severally liable.  Petitioner claims that the Regional Board failed to show any basis for holding Mr. Engineer individually responsible for responding to the request for a report pursuant to section 13267.

The ACL Order failed to explain how Mr. Engineer “operated” the facility as an individual when it also named a corporation.  While there does not appear to be a due process issue, it is important that orders explain the basis for naming entities, both individuals and corporations.
  In addition, since corporations may sometimes shield individuals from liability, it is important when naming an individual to explain why the corporation does not create such a shield.

From the administrative record, it appears that the Regional Board could have found Mr. Engineer individually liable for the violations despite the existence of a corporation.  Section 13267 explicitly allows a regional water quality control board to require a “person” (defined by the Porter-Cologne Act to include individuals)
 to respond to technical report requests.  Such individuals can be held liable as operators for violations of public welfare statutes like the Water Code, if they exercise substantial control over the wrongful corporate conduct.
  Facts in the administrative record indicate that Mr. Engineer may have exercised such control over the corporate misconduct.

Because the ACL Order does not contain the requisite findings to justify naming Mr. Engineer in his individual capacity, this matter must be remanded.  The ACL Order did not adequately show that Mr. Engineer was the operator of the facility even though he had created a corporation.  Upon remand, the Regional Board must separately name each responsible party, and include the justification for each named party. 

III.  CONCLUSIONS
Based on the discussion above, the State Board concludes that:

1.
There was no denial of due process.

2.
The ACL Order is remanded so that the Regional Board will name the proper corporate entities. 

3.
The Regional Board must include findings to justify naming an individual who is also the owner and shareholder of a corporation that is operating the business. 

IV.  ORDER

IT IS HEREBY ORDERED that the Regional Board Administrative Civil Liability Order No. 01-034 is remanded for revisions consistent with the above discussion.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on January 23, 2002.

AYE:


NO:


ABSENT:


ABSTAIN:



Maureen Marché


Clerk to the Board

�  Unless otherwise noted, all further statutory references are to the Water Code.


�  ACL Order, (Regional Board Administrative Record for Order No. 01-034 (Regional Board AR), Item 1).  But see letter from Regional Board staff to Mr. Kelly Engineer, November 16, 1999 (Regional Board AR, Item 17 (identifying Mr. Kelly Engineer as the owner of the real property)).


�  Letter from Contra Costa Health Services to All Star Gas Station, February 18, 1999 (Regional Board AR, Item 20).


�  Petition, at p. 1.


�  This Order does not address all of the issues raised by the petitioner.  The State Board finds that the issues that are not addressed are insubstantial and not appropriate for State Board review.  See People v. Barry (1987) 194 Cal.App.3d 158 [239 Cal.Rptr. 349]; Cal. Code Regs., tit. 23, § 2052.


�  Petition, at p. 2.


�  When necessary, the State Board will remand ACL orders to the regional water quality control boards (regional boards).  See, e.g., In the Matter of the Petition of Jeanne McBride, Public Administrator, Order No. WQ 87-9.


�  A regional board must make findings that “bridge the analytic gap between raw evidence and ultimate decision or order.”  See, e.g., In the Matter of the Petition of Las Virgenes Municipal Water District, et al., Order No. WQ 2001-03, at p. 4 (citing Topanga Assn. For a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515 [113 Cal.Rptr. 836, 522 P.2d 12]); In the Matter of the Petition of the City and County of San Francisco, San Francisco Baykeeper, et al., Order No. WQ 95-4, at p. 23; In the Matter of the Petition of the Cities of Palo Alto, Sunnyvale, and San Jose, et al., Order No. WQ 94-8, at p. 8.


�  “The regional board may require that any person who has discharged . . . .shall furnish, under penalty of perjury, technical or monitoring reports.”  Section 13267.  Further, the legislative history of the Porter-Cologne Act indicates that individuals are included in the definition of person.  Assem. Com. on Water, Rep. on Assem. Bill No. 413, May 5, 1969, at p. 2.


�  See, e.g., People ex rel. State Air Resources Board v. Wilmshurst, 68 Cal.App.4th 1332, 1349 (1999) [81 Cal.Rptr.2d 221] (affirming a $45,000 civil penalty against the principal shareholder of Forty-Niner Sierra Resources, Inc., for nine violations of Health and Safety Code § 43154 because he was a responsible managing agent of the corporation); People v. Dollar Rent-a-Car Systems, Inc., 211 Cal.App.3d 119, 132 (1989) [259 Cal.Rptr. 191] (holding the corporation and Chief Executive Officer, a majority shareholder, liable for $100,000 as a result of Unfair Business Practices Act violations, as the individual had control over and actually participated in the prohibited business practices); U.S. v. Bestfoods, 524 U.S. 51, 66 (1998) [118 S.Ct. 1876] (finding that an operator who “directs the workings of, manages, or conducts the affairs of a facility” is liable under Superfund); U.S. v. Alisal Water Corp., 114 F.Supp.2d 927, 938 (N.D. Cal. 2000) (citing U.S. v. Bestfoods to support the imposition of Safe Drinking Water Act liability upon individuals who directed the workings of the violating corporation).


�  The administrative record indicates that Mr. Engineer likely had substantial control over the section 13267 violations perpetrated by the corporation.  Among other facts, the Regional Board describes him as the sole corporate officer and shareholder of the corporation.  Also, Mr. Engineer controlled when the corporation would respond to the section 13267 request, as the consultant submitted the Site Investigation Workplan directly to Mr. Engineer, who then forwarded it to the Regional Board.





