Regional Water Quality Control Board
Central Valley Region
Board Meeting — 3/4 June 2026

Response To Written Comments
on
Draft Order R5-2026-XXXX
Approving Modesto Management Zone Implementation Plan
&
Amending Waste Discharge Requirements to Incorporate the Nitrate Control
Program

At a public hearing on 3/4 June 2026, the Regional Water Quality Control Board,
Central Valley Region (Central Valley Water Board or Board) will consider the adoption
of Draft Order R5-2026-XXXX, Approving Modesto Management Zone Implementation
Plan & Amending Waste Discharge Requirements to Incorporate the Nitrate Control
Program (Draft Order). This document contains responses to written comments
received from interested persons regarding the Draft Order, which was circulated for
public review on 4 March 2026. Written comments from interested parties were required
to be received by the Central Valley Water Board by 5:00 p.m. on 22 April 2026 to
receive full consideration. Comments were received from the Pakan’yani Maidu of
Strawberry Valley Rancheria; the Priority 1 and 2 Management Zones; the Central
Valley Dairy Representative Monitoring Program (CVDRMP) and Dairy Cares;
Sustainable Conservation; and Asociacion de Gente Unida por el Agua, Community
Water Center, Clean Water Action, Leadership Counsel for Justice and Accountability,
Environmental Law Foundation, and Defensores del Valle Central para el Agua y el Aire
Limpio.

Substantial written comments received are summarized below, followed by responses
from Central Valley Water Board staff.

Comments

A. COMMENTS FROM PAKAN’YANI MAIDU OF STRAWBERRY VALLEY
RANCHERIA

. Comment: The Pakan’yani Maidu acknowledge the Modesto Management Zone’s
proposed nitrate plan and note that, although the project lies outside their immediate
ancestral homelands, it is part of a broader interconnected watershed system of cultural
and ecological significance. They express concern that the proposed 10-35-year nitrate
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compliance exceptions could prolong exposure to contaminated drinking water,
contribute to cumulative groundwater degradation, delay aquifer recovery, and harm
culturally important plants, animals, and landscapes. They also underscore the
environmental justice implications of extended nitrate pollution for rural and Tribal
communities. The Tribe calls for meaningful consultation, clearer consideration of Tribal
Cultural Resources, shorter exception timelines with stronger accountability, and the
incorporation of Traditional Ecological Knowledge to ensure timely restoration of water
systems. They request continued involvement moving forward.

Response: We welcome and appreciate the Tribe’s comments on the Draft Order.
Control and reduction of nitrate discharges and long-term restoration are important. The
intent of the Draft Order and Nitrate Control Program (NCP) as a whole is to provide an
alternative pathway to a regulatory framework that, due to technical and legal barriers
and resource constraints, has not prevented or remediated nitrate degradation and
pollution. The program’s priorities — short-term provision of safe drinking water, medium-
term development of practices and technologies to reduce and balance loading, and
long-term development and implementation of efforts to remediate historic impacts — are
intended to address the most immediate environmental justice concerns while
encouraging a more collaborative approach to regulating, controlling, and reducing
nitrate impacts. As the program laid out in the Draft Order progresses, it will fill in the
blanks of how to best regulate nitrate discharges and restore basins, and the Board will
establish requirements to implement those strategies.

While tribal consultation under Public Resources Code section 21080.3.1 isn’t required
because this action is a part of a project that already underwent CEQA review (see
Order, Finding 69), the Board will endeavor to maintain active communication with the
sovereign tribal communities throughout the implementation of the NCP.

B. COMMENTS FROM THE PRIORITY 1 MANAGEMENT ZONES' & THE CENTRAL
VALLEY DAIRY REPRESENTATIVE MONITORING PROGRAM (CVDRMP) AND
DAIRY CARES

. Comment: The City of Modesto Co-Compost Facility, a compost facility in good
standing in the Management Zone, was inadvertently omitted from the Management
Zone Implementation Plan (MZIP). This facility should be added to the list of
dischargers receiving nitrate exceptions.

' Valley Water Collaborative (covering the Modesto and Turlock subbasins); Chowchilla
Management Zone (covering the Chowchilla subbasin); Kings Water Alliance (covering
the Kings subbasin); Kaweah Water Foundation (covering the Kaweah subbasin); and,
the Tule Basin Management Zone (covering the Tule subbasin)



Response: The City of Modesto Co-Compost Facility has been incorporated into the
Order as a participating discharger.

. Comment: The Management Zone requests revisions to the Draft Order to clarify that
participating dischargers or third parties (e.g., CVDRMP), not the Management Zone,
are responsible for meeting certain requirements established in the Order (e.g.,
establishment of Bovine and Poultry Quality Assurance Programs; development of dairy
data management system; etc.).

Response: Clarifying changes have been made, where appropriate. The Board
acknowledges that it is the responsibility of the participants in the Management Zone to
collectively comply with the proposal in the MZIP. While the Management Zone plays a
vital coordination role, it is the members and third-party entities that must meet the Draft
Order’s Nitrate Reduction Program (NRP) conditions.

. Comment. The Board should revise certain reporting requirements in the Draft Order to
better reflect Order implementation timelines and Management Zone capacity.

Response: Changes were made to the following reporting elements:

- Revised Draft Order Finding 21(c)(i)-(ii) (Final Order Finding 22(c)(i)-(ii)) to require
groundwater protection target (GWPT) compliance assessment reporting to begin in
the first Five-Year Report after GWPTs and groundwater protection values (GWPVs)
are submitted. This change better aligns with Order’s schedule for GWPV and
GWPT implementation and the Management Zone’s other reporting requirements.

- Revised Draft Order Finding 47 to require less frequent reporting on coordination
with local groundwater sustainability agencies (GSAs)

- Significantly revised the Record-Keeping and Reporting Requirements (Final Order
Findings 59—66) to improve clarity and ensure alignment with MZIP milestones. The
annual reporting section now provides summaries for all program elements,
incorporates metrics, and includes proposed modifications related to drinking water.
Reporting requirements for specific NRP sectors were separated to improve clarity.
Additionally, the 5- and 10-year reports were expanded to give Management Zones
a clearer opportunity to document progress toward MZIP established milestones.

. Comment: The Board should revise requirements in the Draft Order and Attachment 5,
NRP-4, to maintain consistency with NRP elements proposed in the MZIP for
participating Non-15 dischargers and to allow time for those dischargers to gather and
evaluate data necessary to propose revised nitrate exception terms.



Response: While the Draft Order has been developed using the NRP elements as a
foundation, the Draft Order shortens timelines for certain dischargers to implement the
preliminary elements of NRP-4. In the Board’s judgment, existing facilities with
monitoring networks and ongoing monitoring and reporting requirements will be able to
determine their respective areas of contribution (AOCs) and quantify their nitrate loading
to the Upper Zone within five years. These reduced timelines support the Board’s intent
to approve facility-specific Nitrate Reduction Work Plans by Year 10. Even considering
the other obligations that the Draft Order imposes on these dischargers, the proposed
timeframe is practicable. Further, the plans will be invaluable for understanding and
evaluating the Management Zone’s 10-Year Exception Status and Technology
Assessment Report, as well as determining the appropriateness of dischargers’ nitrate
exception terms and corresponding conditions.

The Board also points out that participating dischargers were grouped based on those
facilities’ threat to water quality and whether those facilities serve a disadvantaged
community (DAC) or severely disadvantaged community (SDAC). The Board will
continue to assess the appropriateness of exception terms and conditions based on
data generated via NRP implementation, among other information sources.

. Comment: The provisions in the Draft Order do not properly reflect the commitments
proposed by the Modesto Management Zone in the MZIP with respect to NRP-5 for
discharges of nitrate from septic systems and appears to create greater obligations than
proposed and anticipated by the Modesto Management Zone. The commenter proposes
red-line revisions on this point.

Response: All efforts were made to ensure that the Draft Order reflects NRP-5 as
proposed in the MZIP. MZIP Appendix NRP-5 describes the Management Zone’s
proposed NRP for septic systems. Draft Order Finding 26 describes requirements for
the Management Zone’s implementation of NRP-5, which are explicitly based on the
proposals in MZIP Appendix NRP-5 (see MZIP, Appx. NRP-5, Tables 2 and 3, at pp. 6-
7). No changes have been made.

. Comment: Revise Draft Order Finding 29 and footnote 9 to clarify when the
Management Zone’s obligation to offer emergency and interim drinking water has ended
because an eligible recipient has declined to participate. The commenter notes that, at a
certain point, continual outreach becomes unnecessary and non-participants can be
presumed to have declined to participate in the program.

Response: The proposed red-line changes to Draft Order Finding 29 and footnote 9
have been made.



7. Comment: Revise Draft Order Finding 34(a) to: (i) to clarify that the Management Zone
must offer well testing to all residents reliant on a domestic well, not test all domestic
wells, since the Management Zone cannot compel residents to accept well-testing
offers; (ii) limit the eligibility of wells for testing to those “in areas of the subbasin
estimated to exceed 7.5 mg/L of nitrate;” and (iii) clarify that, within five years, the
Management Zone must both offer well testing to eligible residents and complete testing
of wells where offers have been accepted.

Response: The suggested changes affiliated with items (i) and (iii) have been made.
The change related to item (ii) has not been made. Well testing should be available to
all Management Zone residents that may be at risk of nitrate contamination, and there is
not an error-proof database definitively defining “areas estimated to exceed 7.5 mg/L of
nitrate.”

8. Comment: Delete Draft Order Finding 34(d) because the Board cannot, under the
umbrella of the NCP, obligate the Management Zone or participating dischargers to
conduct water quality testing for non-nitrate contaminants.

Response: The requested change has been made. Footnote 10 encourages the
Management Zone to coordinate with other well testing programs to support co-
contaminant testing.

9. Comment: Revise Draft Order Finding 42(b)(i) to reduce the Management Zone’s
obligation to provide operations and maintenance (O&M) for a period of five years when
it installs individual home treatment systems as long-term drinking water solutions for
nitrate. However, where such a system provides protection for nitrate and one or more
other water quality contaminants that are covered by another program (and that the
Management Zone participants are not responsible for), the commenter proposes that
the O&M period be based on the funding agreement between the Management Zone
and the funding entity.

The Commenter notes that the Management Zone currently receives reimbursement
from the SWRCB’s SAFER program for co-contaminant testing and drinking water
replacement and has entered into a cost-share agreement with SAFER for, among other
things, funding 2 years of O&M. The Draft Order would require the Management Zone
to pay for three additional years of O&M for a system designed to treat both nitrate and
non-nitrate contaminants, even though the Management Zone and its participants are
not responsible for co-contaminants.

Response: This change has been made. The Management Zone, the Regional Board,
and SAFER will continue discussions regarding the appropriate length of time for O&M
handoff for multi-contaminant systems.



10.Comment: Revise Draft Order Finding 42(b)(ii)(D) to limit the Management Zone’s
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obligation to subsidize DACs’ and SDACs’ consolidated water service for five years to
an obligation to provide the equivalent cost of providing bottled water for two years or
the cost of the new service for two years, whichever is less. Additionally, provide clarity
on how the subsidy should be structured and distributed.

Response: Draft Order Finding 42(b)(ii)(D) has been changed to accommodate an
additional degree of flexibility in crafting subsidies to address community needs, the
individual requirements of the municipal utility, and ratepayer acceptance. As
implementation progresses, the Board will provide input on its expectations for
community subsidy thresholds. There are currently significant unknowns concerning the
number, size, scope, and locations of public water system (PWS) consolidations that
may occur as a result of, or in relation to, MZIP implementation. Accordingly, there is
also significant uncertainty as to specifics of whether and where related subsidies would
be required, the economic scope of such subsidies, or the logistical questions that
would need to be resolved to enact these subsidies.

Comment: Revise Draft Order Finding 47 so that it does not require the Management
Zone to coordinate with GSAs annually and only requires reporting on GSA coordination
efforts in Five-Year Reports. It is not necessary to dictate the frequency of collaboration
and, given the long-term nature of managed aquifer restoration efforts, annual
collaboration and reporting are unnecessary and/or overly burdensome.

Response: The proposed changes have been incorporated into the Draft Order.
Additionally, as discussed in Response to Comment E.13, the Draft Order has been
revised to include new requirements for the Management Zone to conduct studies
evaluating the reasonability, practicability, and feasibility of managed groundwater
restoration, which may entail additional coordination with local GSAs and Management
Zones.

12.Comment: The commenter proposes various non-substantive edits to correct errors,

clarify aspects of the Draft Order, and provide additional narrative information.

Response: Several of the proposed changes were made to the Draft Order, where
appropriate. Changes were made to Draft Order Findings 5, 12, 15, 20-24, 26, 29, 31-
34, 36, 38, 39, 41-44, 46, 47, 49, 51, 65, 67, 68 and footnote 9.

13.Comment: Revise Draft Order Attachment B to specify that participating dairies must

prepare, not submit, an Irrigation and Nutrient Management Plan for consistency with
existing Dairy General Order requirements. Revise Draft Order Attachments C and D to
remove requirements that that participating bovine and poultry facilities estimate



required nitrate reduction amounts and methods prior to Management Zone-wide
development of groundwater protection targets and values.

Response: Attachments B-D have been revised in accordance with these comments to
improve consistency of dischargers’ NRP requirements with existing permit
requirements and Management Zone-wide NRP requirements.

C. COMMENTS FROM THE PRIORITY 2 MANAGEMENT ZONES (i.e., the Valley
Water Collaborative, covering the Delta-Mendota, Eastern San Joaquin, Madera,
Merced and Yolo Management Zones; (2) the Kern Water Collaborative, covering the
Westside South, Poso and Tulare Lake (small portion of Dudley Ridge) Management
Zones; and (3) the Kings Water Alliance, covering the Tulare Lake Management
Zone)

. Comment: The Board should delete Draft Finding 59(e)-(g) because the Management
Zones already submit this data to the Central Valley Salinity Coalition so that it can be
incorporated into the NCP dashboard.

Response: This change was made.

D. COMMENTS FROM SUSTAINABLE CONSERVATION

. Comment: The Board should approve the Modesto MZIP Order as soon as possible,
with any substantive revisions or additional requirements to be completed within one
year of approval.

Response: Thank you for your comment.

. Comment: The Board should review timelines and approval processes to determine
whether any elements of MZIP implementation can be accelerated. The Board should
identify process challenges that have delayed, or could likely delay, overall NCP and
MZIP implementation timelines and propose solutions to address those challenges.

Response: The Board considered contemporary information, its own capacity, and the
capacity of the Management Zone and participating dischargers in establishing the
timelines and processes described in the Draft Order. The Board is satisfied that these
elements are appropriate but will reevaluate and refine the timelines and processes
over time based on data generated in the preliminary phases of implementation.

. Comment: Delays in approving key NCP and Modesto MZIP components due to
capacity limits and other external regulatory dependencies are slowing overall
implementation. The commenter asks the Board to identify these process challenges,



clarify whether timelines will be pushed back, and propose solutions to prevent further
delays.

Response: Thank you for your comment and for highlighting the importance of
identifying process challenges that may affect timely implementation of both the NCP
and MZIP. We agree that delays in approving key NCP components including
subcomponents of the Modesto MZIP have downstream effects on other required work
and associated timelines. We acknowledge that staffing and capacity limitations at the
Board have contributed to some of these delays. We also recognize that other factors,
including coordination across programs, sequencing regulatory actions, and the need
for alignment with related statewide policies, influence implementation schedules. In
addition, external regulatory decisions such as the State Water Board'’s final decision on
the outstanding petition of the Board’s 2013 Reissued Dairy General Order, infra, have
the potential to affect MZIP timelines due to their connection to discharger requirements
under the NCP.

In response to these challenges, the Board is actively assessing processes and
identifying practical solutions. A new NCP Manager was hired in September 2025 to
help address some of these potential approaches such as improving internal
coordination across programs and disciplines, expanding staff capacity strategically, and
establishing routine check-ins with Management Zones and other stakeholders. We
appreciate your willingness to discuss these issues further and welcome continued
dialogue both before and after the June 2026 meeting. Your input will help us ensure
that process improvements meaningfully support timely and effective implementation of
both the NCP and the MZIP.

. Comment: In paragraph 1(a). of Attachment B — NRP-2a Model MRP for dairy
dischargers, the need to identify actions to improve performance based on previous
data is qualified with “as appropriate.” Identifying opportunities for improvement is a
critical component of the continuous improvement approach upon which the NCP is
based and, as such, should be required. Delete the phrase “as appropriate.”

Response: No change made. The “as appropriate” qualifier reflects the possibility that
certain dairies will reduce their nitrate discharges to a level that they are no longer
causing or contributing to an exceedance of the water quality objective. The Draft Order
would not require subsequent improvements from dischargers that achieve this final
objective. However, other regulatory programs (e.g., an updated Dairy General Order,
infra), may require improvements or changes beyond what is required by the Draft
Order.

. Comment: Add text with a requirement for grower reporting of progress towards whole-
farm balance to Attachment B.



Response: Order Finding 61(e) requires the Management Zone to report on whether
participating dairies are on track to achieve whole-farm balance by the end of Year 10.
Reporting requirements established in Order R5-2013-0122, Reissued Waste Discharge
Requirements General Order for Existing Milk Cow Dairies (“Dairy General Order”) and
the Monitoring and Reporting Orders based on Draft Order Attachment B will be
sufficient to generate information needed for the Board and Management Zone to
evaluate for participating dairies progress toward whole-farm balance.

. Comment: Modify language referencing the Manure Recycling and Innovative Products
(MRIP) Task Force to clarify its role and that it is not responsible for meeting any
requirement established in the Draft Order.

Response: The Draft Order was revised as follows “The summary report shall describe
MRIP Task Force activities and summarize information on developments in manure
recycling and innovative products.”

. Comment: The Board should clarify how and when the Management Zone will
coordinate with SAFER, GSAs, and other programs to deliver interim and long-term
drinking water solutions, conduct outreach, and provide public information about its
efforts.

Response: The Draft Order sets interim milestones that the Management Zone and
participating dischargers must meet to maintain nitrate exceptions. The Management
Zone and dischargers are ultimately responsible for meeting these milestones and
selecting the manners and methods for doing so. The Draft Order outlines the principles
for and process through which the Board expects drinking water solutions to be
implemented, and both the MZIP and Draft Order emphasize the need for coordinated
delivery of interim and long-term drinking water solutions and the importance of aligning
Management Zone activities with statewide efforts such as the SAFER Program and
local GSAs. However, the Board cannot speak to exactly how or when the Management
Zone will carry out these requirements, nor how or when GSAs, SAFER, or other
programs may interact with the Management Zone and participating dischargers. The
Draft Order reflects this through requirements for prioritized drinking water strategies,
domestic well assessments, and ongoing reporting that tracks progress toward long-
term solutions. Building on these existing elements, the Board will provide clarification
through routine reporting cycles, including Annual Progress Reports and scheduled five-
year milestones. This approach ensures transparent communication, supports early
engagement with affected communities, and demonstrates consistent progress toward
achieving the drinking water requirements of the NCP.

. Comment: The Management Zones and/or the ILRP Coalitions need to evaluate
current ILRP grower nutrient management performance relative to what is feasible given
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existing, known practices and technologies suitable for agriculture in the Management
Zone. The commenter urges an evaluation of ILRP grower nutrient management
performance based on what is realistically achievable using known agricultural practices
rather than comparing growers to one another. This feasibility-based assessment is
needed to set baselines, identify practical improvements, and support exception
timelines. They request that the Regional Water Board clarify how and when this
analysis planned for future ILRP permit updates will be made publicly available.

Response: Thank you for your comment and for reinforcing the importance of
evaluating current Irrigated Lands Regulatory Program (ILRP) grower nutrient
management performance in relation to what is reasonably achievable using existing,
known agricultural practices and technologies. We acknowledge the distinction you
raise between the current outlier-based approach and the type of feasibility-based
performance assessment you described that compares actual A-R and A/R values to
agronomically achievable performance benchmarks rather than to statistical
distributions alone. Changes to the outlier approach are beyond the scope of the Draft
Order, but the Second Statewide Agricultural Expert Panel is reviewing the current
knowledge regarding nitrate application and removal and has written a Second
Statewide Agricultural Expert Panel Draft Report 2 (Second Expert Panel Draft Report).
As knowledge increases of management practices that can be utilized to reduce nitrate
discharges, those will be incorporated into Irrigation and Nutrient Management Plans to
ensure growers are within the acceptable A/R range for their crop. Additionally, as part
of the 10-year reviews, the Management Zone will complete an assessment of best
management practices and treatment technologies. (See Finding 65(c).)

Comment: The Management Zone and/or Board should provide details about how and
when third party and public input will be included to assess updates and milestones
included in the Modesto MZIP Order without creating undue delays to implementation.
Public engagement is essential to the Nitrate Control Program’s adaptive management
framework because Management Zones and discharger groups are responsible for
determining feasible nitrate reduction actions, implementing new practices, and
assessing their own progress. Without independent third-party review, there is greater
risk of slow or insufficient progress and potential loss of public trust. Therefore, the
Management Zone or Regional Water Board should clearly outline how public and third-
party input will be incorporated at the 5- and 10-year evaluation intervals to validate
assumptions and progress underlying the 35-year compliance exception.

2 (https://waterboards.ca.gov/water_issues/programs/agriculture/docs/2026/draft-report-
v11-march-30.pdf)
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Response: The Board will accept public feedback on Draft Order implementation at any
time. The Board'’s iterative 5-year reviews of nitrate exception, which will occur during a
public hearing, will serve as the primary opportunity for revising Draft Order
requirements and/or nitrate exception terms based on public input, assessment of the
Management Zone and participating dischargers’ achievement of or progress toward
interim milestones, and other considerations. Multiple mechanisms support this
engagement, including publicly noticed status hearings, publicly accessible annual
reports, public review of proposed plan modifications, established stakeholder forums,
and ongoing coordination with community organizations. Together, these processes
ensure transparent, data driven oversight without delaying implementation and help
maintain trust in the long-term 35-year exception framework.

E. Comments from Asociacion de Gente Unida por el Aqua; Community Water
Center; Clean Water Action; Leadership Counsel for Justice and
Accountability; Environmental Law Foundation; and Defensores del Valle
Central para el Aqua y el Aire Limpio

. Comment: The Draft Order violates the CV-SALTS Basin Plan Amendment (BPA)3 and
State Water Resources Control Board (SWRCB) Resolution 2019-0057 (2019
Resolution) because it makes the Management Zone’s responsibility to support long-
term drinking water solutions contingent upon the availability of public funding.
Commenter states, in particular,

... the Basin Plan Amendment and the State Board’s 2019-0057 Resolution
specify that the Management Zone must identify funding or cost-share
agreements, and that “the unavailability of public funding is not an
acceptable reason for dischargers to delay implementing Early Action Plans

3 As used herein, “BPA” refers to the basin plan amendments established in Central
Valley Water Board Resolution 2018-0034, as revised by Central Valley Water Board
Resolution 2020-0057 pursuant to the SWRCB'’s direction in SWRCB Resolution 2019-
0057, which established the CV-SALTS Salt and Nitrate Control Programs. The BPA, as
revised in 2020, was approved by the SWRCB in Resolution 2021-0019 and became
effective after it was approved by the Office of Administrative Law (OAL) on 10
November 2021 (OAL File # 2021-0929-05S).

The BPA is presently a standalone document, which can be accessed digitally at the
following weblink:
(https://www.waterboards.ca.gov/centralvalley/water_issues/salinity/whats_new/sncp_a
ccepted_bp_lang_official.pdf). All citations herein to the BPA are in reference to this
document and its pagination.
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or emergency, interim, or permanent replacement water projects identified
in approved Management Zone Implementation Plans.”

(Comment, p.3, citing BPA, at 53.)

Response: The Board disagrees. First, the Commenter’s reliance upon the 2019
Resolution is misplaced. In Resolution 2019-0057, the SWRCB conditionally approved
the Central Valley Water Board’s original CV-SALTS Basin Plan amendments
(Resolution R5-2018-0034) and directed the Central Valley Water Board to develop
particular revisions to the Basin Plan Amendment. The Central Valley Water Board
subsequently revised its Basin Plan amendments to make those SWRCB-directed
changes (see Resolution R5-2020-0057). In 2021, the SWRCB approved the revisions
to the BPA (SWRCB Resolution 2021-0019). The Draft Order implements and complies
with the BPA. The language cited by the commenter in the SWRCB’s 2019 Resolution
was not part of the directed revisions and so was not incorporated into the BPA. The
SWRCB’s approval of the revisions demonstrates that the Board properly incorporated
the directed revisions from the 2019 Resolution. The Draft Order is an independent
action by the Board that complies with the BPA (and by extension the SWRCB
approvals) but cannot violate the 2019 Resolution because the 2019 Resolution is not
directly applicable to the Draft Order.

Second, the Board disagrees that the Draft Order violates the BPA or that the
requirements conditioned upon the availability of public funding are otherwise
inappropriate. The quotation above, concerning “the unavailability of public

funding . . .,” is not drawn from the BPA, but as discussed above is from the 2019
Resolution. The language in the BPA states that Management Zone Implementation
Plans (MZIPs) shall:

Consider future impacts on public water systems from nitrate contamination
and consult with the Central Valley Water Board and the Division of Drinking
Water with respect to determining available solutions for addressing
drinking water. The [MZIPs] shall also address the impact that potential
solutions may have on operation and maintenance costs, particularly for
disadvantaged communities.

(BPA, p. 53.) Draft Order Findings 42(b)(ii)(B) through 44 outline the Board’s
expectations that the Management Zone will continuously work with state and local
governments and other stakeholders to identify and develop technical assistance and
funding for public water system (PWS) consolidation and centralization efforts when
those efforts are determined to be feasible long-term solutions. The requirements
outlined in Finding 42 are conditioned on the availability of available technical
assistance (TA) and funding because it would be improper for the Board to impose
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requirements upon the Management Zone that the Management Zone cannot legally
fulfill. Neither the Management Zone nor the Board can require a PWS to undergo
consolidation or centralization efforts or to develop or spend public funds towards those
ends. Accordingly, it would be inappropriate to require the Management Zone to fund or
plan projects that cannot be carried out without independent action by primarily
responsible agencies (i.e., PWS operators). Moreover, to the extent that PWS
improvements will proceed, responsible local authorities’ reasons for approving and
implementing those projects will vary. While nitrate contamination may be a driving
factor for some of these projects, it may not be the sole, or even primary, reason for a
PWS to pursue this type of project. It would be inappropriate to require the Management
Zone and its participants to fund large-scale public works projects that are carried out
for reasons beyond nitrate contamination. Finding 42(b)(ii)(D) also requires the
Management Zone to subsidize the consolidated water service costs for Disadvantaged
Communities (DACs) and Severely Disadvantaged Communities (SDACs). Taken
together, the Draft Order is consistent with the BPA and includes the necessary
requirements to ensure that the Management Zone will work with PWS to develop
solutions to the very complex problems associated with non-compliant PWS.

. Comment: The Board must expedite the timelines for the Management Zone to provide
long-term drinking solution.

Response: The Board declines to expedite the drinking water solutions timelines in the
Draft Order. The currently prescribed timelines are reasonable in light of the numerous
tasks that the Management Zone and participating dischargers must undertake
concurrently to comply with the Draft Order and their respective waste discharge
requirements (WDRs). The Modesto Management Zone is undertaking a
comprehensive, multi-faceted program. Before long-term solutions can be pursued for
all affected Management Zone residents, the Management Zone must identify all
potentially affected wells, coordinate with property owners and residents to sample
those wells, await and evaluate sampling results, identify potentially feasible solutions,
and coordinate funding and implementation of those solutions. During the interim
period, the Management Zone is providing replacement water and continuing to
outreach to impacted communities. At the same time, the Management Zone and its
participants must work towards coordinated nitrate reduction across a variety of
industries, contribute to regionwide groundwater monitoring and assessment efforts,
and begin evaluation, planning, and implementation of groundwater restoration activities
in coordination with GSAs and other stakeholders. All of these tasks must also be
documented and reported. These efforts are substantial and justify a deliberate, phased
approach.
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The commenter’s assertion that the Management Zone will only be implementing long-
term solutions for “at most 156 identified wells,” is incorrect; that number is presumably
based on the number of wells that had tested above the drinking water standard for
nitrate at the time the comment was written; the commenter does not provide sufficient
information to know for sure. This assertion does not consider the difference between
the well-identification and testing regime established in the Management Zone’s Early
Action Plan (EAP) and that required under the Draft Order. While the EAP’s approach
uses targeted outreach to residents based on existing data and estimates and an
incomplete record of domestic wells, the Draft Order requires the Management Zone to
identify all domestic wells in its jurisdiction within one year and to test all wells (unless
the testing is declined) within five years. Accordingly, the Board anticipates that the
number of wells for which long-term solutions may be needed will rise significantly if and
when the Draft Order’s requirements go into effect. At the time this response was
written, the number of wells within the Modesto Management Zone above the nitrate
standard had already risen to 174. (CV-SALTS Nitrate Program Dashboard,
https://cvsalts.mljenv.com/ [accessed 4 May 2026].)

Moreover, in cases where the most feasible long-term solution is consolidation,
regionalization, or centralization, the Management Zone will need to coordinate with
state and local agencies and other stakeholders to support project evaluation, planning,
approvals, funding, implementation, and associated TA. These types of efforts take
significant time and engagement from numerous stakeholders and, in many cases, will
require formal governmental actions subject to legally mandated timelines and
processes that are outside of the Management Zone’s control. At the same time, as
discussed above, the Management Zone is fulfilling multiple requirements related to
interim drinking water, public outreach and development of long-term solutions, and
nitrate reduction efforts. If, during the Board'’s recurring five-year reviews of the nitrate
exceptions and their conditions, information presented indicates that the timelines for
long-term drinking water solutions or other Nitrate Control Program (NCP) elements can
be shortened, the Board may elect to revise the Draft Order to do so.

. Comment: The requirements of Draft Order Finding 42(a)(i)-(ii), (b)(ii)(A), and (b)(ii)(C)
should be combined into a single milestone, to be completed within two years, because
these requirements are redundant.

Response: The Board disagrees that these requirements are redundant and that they
should be combined and subject to a much-shortened timeline. The requirements in
Draft Order Finding 42(a)(i)-(ii), (b)(ii)(A), and (b)(ii)(C) are all related to the
development of long-term drinking water solutions. Finding 42(a)(i) requires, within two
years, submission of a work plan for evaluating long-term drinking water solutions and
developing a plan for implementing those solutions in coordination with communities
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that will be affected. 42(a)(ii) requires, within five years, submission of an
implementation plan for addressing impacted domestic wells (i.e., determining whether
what individual and/or centralized solutions might be feasible for each well). 42(b)(ii)(A)
requires, within eight years, completion of a prioritized plan, developed in coordination
with state and local agencies and impacted communities, for implementing long-term
drinking water solutions that involve PWS consolidation, regionalization, or
centralization. 42(b)(ii)(C) requires, within 12 years, coordination with lead agencies for
consolidation projects to assist in providing outreach to residents reliant on nitrate-
impacted water supplies.

These requirements are intentionally separate and sequential because they reflect
different interim milestones towards achieving final long-term drinking water solutions
and each inherently informs or supports subsequent steps. The timelines were
developed to align with the Interim Drinking Water Solutions requirements, particularly
the requirements that the Management Zone “identify all domestic wells within its
boundaries and areas of contribution” within one year and test all identified domestic
wells for nitrate within five years. (Draft Order, Findings 33-34.) The schedule of actions
also takes into account the numerous other activities that the Draft Order requires the
Management Zone to carry out during the same time period, as well as the likelihood
that long-term solutions outside of the Management Zone’s control - i.e., consolidation,
regionalization, and centralization projects that must be managed by local or state
agencies — will require significantly more time to assess, plan, and implement than
individualized solutions that can be directly implemented by the Management Zone.
Additionally, with respect to the requirements of Findings 42(a)(i)-(ii), these
requirements were separated to ensure that any implementation plan for long-term
drinking water solutions will include meaningful public outreach and engagement.

. Comment: To comply with the requirement on BPA page 53 that the Management
Zone identify “how a drinking water supply that ultimately meets drinking water
standards will be available to all drinking water users,” the Draft Order must be revised
to include a milestone specifying when the Management Zone must complete proposed
long-term drinking water solutions.

Response: The Board disagrees that the Draft Order must be revised to include a
milestone specifying when proposed long-term drinking water solutions must be
completed.

The BPA, at page 53, states that MZIPs shall “[i]dentify . . . how a drinking water supply
that ultimately meets drinking water standards will be available to all drinking water
users within the Management Zone boundary, and the timeline and milestones
necessary for addressing such drinking water needs.” This MZIP criterion does not
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impose a requirement on the Board to mandate specific milestones, it imposes a
requirement upon Management Zones proposing MZIPs for Board approval. The
Modesto MZIP sufficiently identified how long-term solutions will be completed (via
individual and centralized means) and timelines for their implementation. The Draft
Order incorporates those timelines and includes enforceable interim milestones for
implementing the difficult task of providing interim and long-term drinking water while
also clearly indicating that the Board retains authority to revise such Order requirements
in the future. The Board has determined that this approach is consistent with the BPA
and reasonable in light of the limits of its authority.

As described in Response to Comment E.1, it would be inappropriate to impose
requirements that are outside of the Management Zone and its participants’ control.
Neither the Board nor the Management Zone can require individual residences to
accept offers of individual solutions. Nor can the Board or Management Zone require
PWS operators to implement or complete consolidation, centralization, or
regionalization projects. Commenter does not provide any factual or legal basis for how
the Draft Order could impose such requirements on nitrate-impacted residents or PWS
operators. Accordingly, the Draft Order requires the Management Zone to offer long-
term individual solutions, where feasible, to 100 percent of residences within impacted
wells within 18 years (Final Order, Finding 42(b)(i)) and to provide continuing support for
long-term drinking water solutions that involve consolidation, regionalization, or
centralization projects. Consistent with the BPA, these requirements, in conjunction with
the processes described in the Modesto MZIP, sufficiently identify how a drinking water
supply will be available to Management Zone residents and provide milestones
necessary for their achievement.

. Comment: The Draft Order does not comply with BPA page 53 and the 2019
Resolution because it does not specify how long the Management Zone must support
increased operations and maintenance (O&M) costs resulting from improvements made
to PWSs. Additionally, the Board must require the Management Zone to support O&M
costs for decentralized solutions and PWSs for the length of the exception.

Response: First, as discussed in Response to Comment E.1, the 2019 Resolution is
not directly applicable to the Order.

Second, the Board disagrees that the Order does not comply with BPA page 53
because it does not specify the length of time that the Management Zone must support
O&M costs related to PWS improvements. BPA page 53, MZIP Criterion (ii), states that
MZIPs shall address the impact that potential solutions may have on operation and
maintenance costs, particularly for disadvantaged communities. The Order includes
multiple requirements related to O&M for PWSs. Order Finding 42(ii)(D) requires the
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Management Zone to subsidize consolidated water service costs for DACs and SDACs.
Order Findings 43, 63, and 64(c)) require the Management Zone, in coordination with
the SWRCB Division of Drinking Water (DDW) and Division of Financial Assistance
(DFA) to, within five years, submit “a prioritized list of feasible PWS-related projects,
including discussion of available funds and TA to support those projects, that the
Management Zone proposes to support in order to help expedite PWS improvements
and reduce O&M costs.” Furthermore, it would be premature to impose specific O&M
cost-based requirements at this time considering the present uncertainty as to the
number, location, character, and potential impacts of PWS improvements that may
result from MZIP implementation, as well as the significant amount of time that will pass
between Draft Order adoption and actual implementation and completion of such
projects. As described throughout the Draft Order, the Board retains authority and
discretion to revise Draft Order requirements over time. A central purpose for the
requirements of Findings 43, 63 and 64(c) is to inform development of more specific
requirements related to PWS improvement projects at a time when the details of those
projects can actually be known.

Third, the Board disagrees that the Draft Order does not require the Management Zone
to support O&M costs related to PWS improvements for the length of the exception and
notes that commenter does not cite any basis for the assertion that the Board must do
so. Order Finding 44 requires the Management Zone to conduct ongoing coordination
with PWSs and other stakeholders, “[u]ntil long-term drinking water solutions have been
provided for all Management Zone residents or the exceptions granted to participating
dischargers have ended, whichever is sooner . . .”, to seek and obtain funding for long-
term drinking water solutions. It is not clear how this requirement, in conjunction with the
requirements of Findings 43 and 60(c) and the subsidization of water service costs for
DACs and SDACs in Finding 42(ii)(D), fails to meet the commenter’s expectations or the
requirements of the BPA.

. Comment: To comply with the 2019 Resolution, the Draft Order must require the
Management Zone to hold four community meetings annually to ensure that community
feedback is meaningfully incorporated into Draft Order implementation.

Response: First, as discussed in Response to Comment E.1, the 2019 Resolution is
not directly applicable to the Draft Order. Second, Order Finding 29 requires the
Management Zone to “conduct periodic community outreach meetings, open to all
interested persons, to provide information on Modesto MZIP implantation and a forum
for discussions . . .” In the first year after the Draft Order is adopted, the Management
Zone is required to hold 4 quarterly meetings and then, “[ijn subsequent years,
meetings will occur based on perceived need and community feedback.” This
requirement is intended to emphasize the importance of continuing community meetings
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while taking into account the fact that many forms of community engagement and
outreach do not require in-person meetings and the Board’s interest in preserving both
Management Zone and community discretion to determine the best and most
appropriate methods and timing for such engagement and outreach to occur. The
Board’s continuing oversight and review of Management Zone activities, as well as its
general acceptance of public feedback on MZIP implementation and required public
hearings during the 5- and 10-year reviews, will provide ample opportunity for course
correction if public feedback indicates that there have been insufficient public meetings
to provide meaningful engagement.

. Comment: The Draft Order must include enforceable requirements for the Management
Zone to conduct community engagement throughout the development of long-term
solutions and to document those efforts. The requirements should include specifications
for how engagement will be measured and tied to decision-making outcomes.

Response: See also Response to Comment E.6. The Board appreciates the
importance of community engagement and participation in the implementation of the
Modesto MZIP and the NCP generally. The Board disagrees that the Draft Order’s
requirements related to community engagement are legally or practically insufficient.

Outreach requirements are included throughout the Draft Order. Order Findings 28 and
29 establish general outreach requirements principles for MZIP Implementation. Finding
42(a)(i) requires the Management Zone to develop a work plan for conducting and
evaluation of long-term drinking water solutions, including a timeline for conducting
public outreach on the proposed long-term solutions. After receiving that public input,
Finding 42(a)(ii) requires the Management Zone to prepare and submit an
Implementation Plan for long-term drinking water solutions, which “must reflect
community input received during plan development”, among other things. Findings 50
and 55 require the Management Zone to maintain records of, among other things, the
location, forum type, and general attendance figures for all outreach efforts. The
commentor stated that the draft Order fails to identify how the Management Zone will
document community engagement. However, Finding 60(a)(ii) further requires annual
reporting of a “[sjummary of outreach activities conducted in reporting year, including
but not limited to, description of the type, number, and purpose of outreach activities
and engagement of public or other stakeholders in outreach activities.” This reporting
requirement will ensure that the Board and public remain appraised of the outreach
done by the Management Zone during the implementation of the MZIP. Collectively,
these findings create enforceable requirements for outreach throughout the duration of
the nitrate exception. The commenter does not provide any legal authority to support
the assertions that the Draft Order must identify how community engagement must be
documented, measured, and tied to decision-making outcomes or that it must “require

18



that the Management Zone not just consider community feedback, but instead
meaningfully incorporate community feedback.” (Comment, at pp. 6-7.) In fact, the
commenter does not even provide any suggestion of how the Board might reasonably
structure or implement such requirements.

The Draft Order’s requirements for outreach, discussed above, reflect the Board’s
discretionary balancing of a number of factors, including but not limited to:

- The importance of outreach and engagement with communities during MZIP
implementation;

- The Management Zone’s past and ongoing outreach efforts related to drinking water
solutions, which the Board considers to be quite successful. As of the time of this
writing, approximately 927 public meetings and events and 333,214 people
engagements have occurred within the Modesto Management Zone area since 2021
(see CV-SALTS Nitrate Program Dashboard, https://cvsalts.mljenv.com/ [accessed 4
May 2026].)

- The expectation that outreach and engagement are inherent and necessary
elements of planning and implementing drinking water solutions — i.e., individual
solutions will require individualized interactions with impacted residents and
centralized solutions, driven by public agencies, will necessarily involve numerous
opportunities for public participation;

- The Management Zone’s administrative and financial capacity for implementing,
simultaneously, efforts related to drinking water solutions, nitrate reduction, and
basin restoration;

- The Board’s administrative capacity for monitoring, evaluating, and policing public
engagement.

Given these factors, among others, the Board is confident that the requirements of the
Draft Order will result in appropriate and adequate outreach and engagement with
respect to drinking water solutions. If the Board later determines that additional or
different outreach or engagement efforts are necessary, it retains the discretion to
revise the Draft Order, if adopted, accordingly.

. Comment: The Draft Order should include a provision that allows the Management
Zone to elect to make annual monetary contributions to the Safe and Affordable
Drinking Water Fund (SADWF) in lieu of providing centralized long-term drinking water
solutions. The Commentor includes suggested language for a finding in the Draft Order
that would provide this option.
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Response: The Board appreciates this suggestion and will take it into consideration.
However, given the complexities and time required to develop and implement a new in-
lieu payment process and associated requirements, the Board does not intend to modify
the Draft Order to incorporate this suggestion at this time. The Board retains the
discretion to revise the Draft Order, if adopted, to incorporate an in-lieu payment option
if it becomes a feasible alternative for the Management Zone.

. Comment: Township-based compliance metrics for ILRP dischargers must be
accelerated because the existing schedule constitutes an unwarranted delay that
incentivizes water quality degradation.

Response: The Board disagrees. The Draft Order’s nitrate reduction requirements for
ILRP reflect the anticipated time schedule by which the reductions can reasonably be
achieved based on the current set of GWPTs, i.e., the estimated collective nitrate load
that can be discharged from irrigated agriculture within a township (a 6 square mile
area) based upon local hydrological factors. Additionally, these targets are not intended
to remain static for the duration of MZIP implementation, and the Draft Order includes
steps to ensure that GWPTs are updated on a regular basis to reflect the latest
information and available tools. Updated targets will support updated nitrate reduction
goals and associated schedules.

The commenter does not provide explanation for how the current time schedule is
unwarranted or incentivizes water quality degradation. Nor does the commenter provide
explanation or evidence in support of the contention that the time schedule should be
revised to require 95-98% of townships to meet GWPTs within 10 years. Conversely, a
21 April 2026 Memorandum entitled Justification For 35-Year Exception for Achieving
Compliance with Receiving Water Limitations for Irrigated Agriculture Under the CV-
SALTS Nitrate Control Program (Formation Memo), prepared by Formation
Environmental, LLC on behalf of the Modesto Management Zone and other
Management Zones, describes the significant challenges inherent to establishing and
meeting GWPTs. Because “local hydrology governs the nitrate load that can be
discharged without adversely affecting groundwater quality” (Formation Memo, at p. 2),
there is no “one-size-fits-all” approach to targets and corresponding Nitrate Reduction
Goals. For each township, target-setting must consider, among other things, fluctuations
in groundwater supply, competing uses for groundwater, and foreseeable changes in
groundwater recharge rates and locations as a result of water conservation and climate
change.

As mentioned throughout the Draft Order and these Responses to Comments, the
Board will conduct periodic exception reviews to evaluate the continued
appropriateness of exception terms and corresponding MZIP elements and the Board

20



retains the authority to modify MZIP requirements whenever necessary. Should the
Board determine, based on available information, that ILRP compliance metrics or other
nitrate reduction-focused requirements should be modified, it will do so. In that regard,
both the GWPTs and their associated milestones are dynamic in nature and will be
regularly adjusted to help ensure progress is being made on a timeline that is short as
practicable.

10.Comment: To comply with state law, the Draft Order must include individual
compliance metrics for ILRP and dairy dischargers to ensure that discharges are no
longer causing or contributing to pollution or nuisance at the end of the exception and to
eliminate the possibility of hot spots during and after the exception.

Response: The Board disagrees that the Draft Order must include individual
compliance metrics (see also Response to Comment E.16). The Draft Order’s township-
based nitrate reduction approach expands the Board’s existing third-party regulatory
approach for irrigated lands discharges to other nitrate dischargers. This collective,
township-based compliance assessment approach is consistent with SWRCB direction
(see SWRCB Order WQ 2018-0002; see SWRCB Order WQ 2023-0081). It is also
consistent with the 5th District Court of Appeal’s confirmation that regional water quality
control boards have discretion to not rely on individualized, grower-specific groundwater
quality metrics as the primary means of evaluating compliance. (See Environmental
Law Foundation v. State Water Resources Control Bd. (2023) 89 Cal.App.5th 451, 482-
484 (ELF) [feedback mechanisms based on representative, aggregated monitoring and
township-level analysis of pollutant discharges are appropriate methods for assessing
the effectiveness of a nonpoint source program].)

The purpose of the Draft Order is to prescribe a time schedule for participating
dischargers to cease causing or contributing to nitrate pollution. The Draft Order
includes requirements for iterative nitrate reduction and monitoring and reporting to
assess and confirm such reductions at a township scale. As noted by the SWRCB in
2023,

. . we have not yet identified a metric that directly correlates to ongoing
practices ceasing to cause or contribute to exceedances of nitrate water
quality objective in groundwater that can be used as a regulatory tool.

(SWRCB, Order WQ 2023-0081, at p. 24.) The Board, recognizing that the scientific
and practical limitations of nonpoint source pollution make an individual-compliance
method impractical, has determined that the township-scale compliance method is not
only appropriate, but the best practicable control for nonpoint source nitrate discharges
on large geographic scale. This conclusion is reinforced by the Second Expert Panel
Draft Report at page 22, which similarly finds that nitrogen mass-balance metrics and
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11.

groundwater-quality assessments are appropriately applied at the township or
groundwater basin scale.

Moreover, individual compliance with the water quality objective for nitrate is the final
requirement of the time schedule. When the Draft Order’s nitrate exceptions expire,
participating dischargers’ existing WDRs that implement the water quality objective for
nitrate will once again become effective. Violations of these WDRs, such as causing or
contributing to nitrate pollution, exceeding nitrate effluent limits, or applying nitrate
beyond agronomic rates will be grounds for enforcement action by the Board.

Comment: The Draft Order must require participating dairies to achieve whole-farm
nitrogen balance within 10 years, that those dairies’ calculation of whole-farm balance
be transparent and scientifically backed, and that those dairies line all existing lagoons
according to a time schedule and line new and reconstructed lagoons immediately. The
Draft Order should also include interim milestones that result in nitrate reduction in most
dairy discharges within the first four to five years.

Response: Rather than include the recommended requirements in the Draft Order at
the time of adoption, the Board anticipates incorporating such requirements into the
Draft Order and the WDRs General Order for Milk Cow Dairies in the Central Valley
(Dairy General Order), under which all dairies participating in the Modesto Management
Zone are regulated, within a reasonably short time frame. As discussed below, the
Board is deferring inclusion of these requirements, among other nitrate reduction
requirements for dairies, pending the SWRCB'’s final decision on Water Quality Petition
A-2283 (Petition).

The Petition, filed 5 November 2013, posed several legal challenges to the Board’s
currently-active Dairy General Order. The SWRCB’s final decision on the Petition is
impending. Based on a prior draft decision circulated for public comment in 2024, the
Board anticipates that the final decision will direct significant revisions to the Dairy
General Order, including but not limited to, direction on nitrate reduction requirements
and pond lining requirements. Given that the Board expects to imminently begin
overhauling the Dairy General Order pursuant to SWRCB direction, it determined that
inclusion of specific nitrate reduction requirements in the present Draft Order would be
premature. However, the Draft Order includes numerous requirements for participating
dairies and the Management Zone that are intended to initiate the dairy-specific nitrate
reduction requirements without delay and will support the rapid development of permit
requirements and associated timelines once the SWRCB's final decision is issued.

As described in Finding 23, the Order requires CVDRMP, on behalf of the Management
Zone, to establish, within three years, a data management system for aggregation and
analysis of dairies’ waste discharge data. This tool will be essential for driving
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development of next-generation waste management and nitrate reduction practices and
will significantly support the Board’s regulation of Central Valley dairies. Additionally,
Draft Order Attachment B imposes new monitoring and reporting requirements on
participating dairies, which are intended to fill existing data gaps, support development
of Management Zone- and region-wide nitrate loading calculations and best
management practices, and inform the Board’s development of requirements for
transparent and scientifically-backed requirements for on-farm improvements to reduce
discharges of nitrate from dairies regionwide.

This aligns with the Board intent, as noted in the Draft Order, to iteratively revise the
Draft Order and related WDRs as preliminary MZIP implementation efforts inform
development of subsequent requirements. Finding 61 also requires annual reporting by
CVDRMP, on behalf of the Management Zone, on the dairy nitrate reduction program
(NRP-2a). These reporting requirements increase through the first 10 years of the
program and will also be included in the 5- and 10-year reviews. Furthermore, the Draft
Order conditionally approves the MZIP, which includes the interim milestone for whole-
farm nitrogen balancing within 10 years, and directs the Management Zone and
participating dischargers to implement the programs and processes described in the
MZIP in accordance with their respective timelines and due dates, to maintain
compliance with the NCP. If dairies fail to achieve the interim milestone for whole-farm
nitrogen balancing, the Board has the authority to rescind the exception after notice and
hearing.

12.Comment: The Draft Order does not define restoration, which indicates “that restoration
should be to the highest water quality since 1968.” If this cannot be achieved within 50
years, commenter suggests an interim step of achieving ambient nitrate concentrations
no greater than 8 mg/L to prevent taking community water wells out of production and
limit need for new treatment solutions.

Response: While the Board agrees that managed restoration to the highest quality is
desirable, the Board disagrees the Order must require managed restoration “to the
highest water quality since 1968” or even a level of “no greater than 8 mg/L.” The BPA,
at page 53, states that MZIPs shall “[ijnclude a plan for establishing a managed aquifer
restoration program to restore nitrate levels to concentrations at or below the water
quality objectives to the extent it is reasonable, feasible and practicable to do so.” The
BPA does not prescribe a fixed groundwater concentration as a universal restoration
target, as managed restoration under the NCP is a policy framework focused on
achieving the highest water quality that is reasonable, feasible, and practicable.

This framework recognizes that restoration activities must be informed by basin-specific
hydrogeologic conditions, current and legacy loading patterns, and practical constraints
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identified through MZIP implementation. Consistent with the BPA, the Modesto MZIP,
as conditionally approved by the Draft Order, includes a plan for evaluating the
reasonability, feasibility, and practicability of managed restoration and, based on that
evaluation, proposing managed restoration measures and/or de-designations of
beneficial uses (see Modesto MZIP, at p. 143 et seq.). This early evaluation will inform
the 5-year reviews and future Board actions with respect to the Management Zone’s
restoration obligations, potentially including establishment of a restoration goal at or
below the water quality objective for nitrate that is based upon technical and economic
evidence.

13.Comment: To determine whether restoration is reasonable, feasible, and practicable,
the Draft Order must require steps to implement restoration measures within a
reasonable timeframe. The Draft Order should require the Management Zone to enter
into a coordination agreement with the local GSA and to conduct restoration pilot
projects and associated reporting.

Response: The Board disagrees with the commenter’s assertion that it should require
the Management Zone to contract with a party outside of the Board’s control. Neither
the Board nor the Management Zone have authority to require the GSA to enter into any
contract. The Board agrees that the Draft Order should include enforceable milestones
for the Management Zone to conduct one or more remediation pilot studies, desktop
studies, or modelling studies to develop data to support evaluation of the reasonability,
feasibility, and practicability of managed restoration and planning of longer-term
restoration efforts (if applicable). To this end, the Board has revised the Draft Order to
include a requirement that the Management Zone implement, independently or
coordination with the GSA and/or other entities, two or more studies to assess and/or
demonstrate the reasonability, feasibility, and practicability of potential restoration
practices or technologies and report on this study in its Five-Year Report. (Order,
Finding 48.) The information obtained from these efforts will inform the Board’s addition
of long-term remediation milestones when it revises the Draft Order in the future.

14.Comment: The Draft Order does not comply with Water Code section 13000 because it
does not protect groundwater for the use and enjoyment of the people of the state and
would not “attain the highest water quality which is reasonable.”

Response. The Board disagrees. First, this comment misconstrues the applicability of
Water Code section 13000. Water Code section 13000, entitled “Legislative Findings,”
contains a general statement of the legislative intent in establishing Water Code division
7; it does not impose any affirmative duty upon the regional water quality control boards.
(See City of Arcadia v. State Water Resources Control Bd. (2010) 191 Cal.App.4th 156,
176, as modified on denial of reh'g (Jan. 20, 2011).) Second, the Draft Order
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implements the NCP, which is intended to protect and, where reasonable, feasible, and
practicable, restore groundwater for the use and enjoyment of the people of the state
and to attain the highest water quality reasonable with respect to nitrate.

15.Comment: The Draft Order does not “represent a ‘program of implementation for
achieving water quality objectives that complies with Water Code section 13242.”

Response: The Board agrees that the Draft Order is not a program of implementation
for achieving water quality objectives; rather, the Draft Order is carrying out a program
of implementation that itself was established in accordance with section 13242. (See
Res. R5-2018-0034, Resolve 36; SWRCB Res. 2019-0057, Resolve 6; Res. R5-2020-
0057, Resolve 14; SWRCB Res. 2021-0019, Resolve 10.) Accordingly, Water Code
section 13242 does not apply to the Draft Order.

16.Comment: The Draft Order’s application to pollution and nuisance at a township scale,
rather than on an individual facility- or field-specific basis, does not meet the
requirement of Water Code section 13241 to protect past, present, and probable
beneficial uses of water because it allows localized “hotspots” even if township-level
compliance is maintained.

Response: The Board disagrees. Water Code section 13241 is not directly applicable
to the proposed adoption of the Draft Order because the Order would not establish
water quality objectives or otherwise modify a Basin Plan. Water Code section 13263
requires consideration of the 13241, which has been done in Order Finding 67.

Second, the commenter is incorrect that individual facility- or field-level compliance must
be included in the Draft Order or that the Draft Order’s township-level evaluation and
compliance approach is otherwise inappropriate. (See Responses to Comments E.10-
E.11.) The collective approach is a central element of the NCP’s Management Zone
approach, which the Draft Order is implementing (see BPA, at p. 31 et seq.). This is
clearly reflected in the BPA'’s establishment of two different permitting approaches for
nitrate: an Individual Permitting Approach (Path A) and Management Zone Approach
(Path B), as well as in the BPA’s descriptions of the Management Zone Approach, e.qg.:

- The BPA defines Management Zone as, “A discrete and generally hydrologically
contiguous area for which permitted discharger(s) participating in the
Management Zone collectively work to meet the goals of the SNMP and for
which regulatory compliance is evaluated based on the permittees [SIC]
collective impact, including any alternative compliance programs, on a defined
portion of the aquifer. . . .” (BPA, at p. 73, emphasis added.)

25



- The NCP “Program Overview” states that the Board “may authorize a discharge,
or collective discharges in a Management Zone, to exceed a nitrate trigger
level” . .. (BPA, at p. 33.)

- The NCP “Permitting Approaches” section, in explaining the Management Zone
Approach, states that, “Individual nitrate discharges from permittees participating
in a Management Zone are not categorized like discharges in Path A. Rather,
impacts to groundwater are assessed collectively in the Upper Zone . . .” (BPA,
atp. 44.)

- NCP Table N-4: Characteristics, Intent, and Purpose of a Management Zone,
states in the “Intent and Purposes” sections that the Board will impose
“reasonable provisions collectively for the Management Zone, and its permittee
participants, that recognize the need to prioritize nitrate management activities
over time . ..” (BPA, at p. 44.)

Moreover, the Draft Order’s use of township-based groundwater protection formulas,
values, and targets aligns with precedential SWRCB instructions and guidance on
implementation of regulatory programs for irrigated agriculture. In SWRCB Order WQ
2018-0002, In the Matter of Review of Waste Discharge Requirements General Order
No. R5-2012-0116 for Growers Within the Eastern San Joaquin River Watershed that
are Members of the Third-Party Group Issued by the California Regional Water Quality
Control Board, Central Valley Region (ESJ Order), the SWRCB explained that, in
issuing waste discharge requirements and time schedules for compliance therewith,

.. . aregional water board has some discretion to determine where and how
compliance with a water quality objective must be demonstrated. It is not
always necessary for reasonable protection of beneficial uses that each
water quality objective be met at each discrete point in time and space. For
example, in determining compliance with water quality objectives in
groundwater to protect drinking water beneficial uses, the regional water
board may take into consideration the fact that many groundwater wells are
screened so that they extract groundwater from multiple aquifer levels.
Because the different aquifer levels are recharged from different areas over
different time intervals, different aquifer levels will have different
concentrations of pollutants. Thus, many groundwater wells necessarily
induce some mixing of the groundwater they extract.

(ESJ Order, at p. 8.) In other words, regional water quality control boards are not
required to prevent “hotspots” (i.e., exceedances of water quality objectives at each
discrete point in time and space) altogether; rather, regional boards must consider water
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quality objectives that are reasonably required to protect beneficial uses when
prescribing WDRs and time schedules for compliance therewith (see Wat. Code, §
13263).

The ESJ Order approved of development of a methodology for determining targets for
nitrogen loading on a fownship basis. (ESJ Order, at p. 66.) These are the GWPV and
GWPT methodologies that were first designed for agricultural dischargers but are being
expanded to include all dischargers within the Modesto Management Zone. Order
Finding 22(c) requires the Management Zone to submit updated GWPV and GWPT
methodologies within 4 years of adoption of the Draft Order.

The Draft Order is a comprehensive time schedule for participating dischargers to
achieve compliance with the water quality objective for nitrate by, at the latest, the end
of each discharger, or category of dischargers’, respective nitrate exception terms. Due
to the complexity of controlling, measuring, and assessing nonpoint source nitrate
discharges and resultant impacts on a discharge-by-discharge, field-by-field basis, the
time schedule requires iterative progress, along with interim milestones, toward
achievement of water quality objectives at the conclusion of dischargers’ nitrate
exception term. Thus, while the Draft Order may allow for limited areas in groundwater
aquifers where groundwater will exceed the nitrate objective during the term of
participating dischargers’ nitrate exceptions, at the end of the exception term, all
dischargers must have ceased causing or contributing of exceedances of the water
quality objective for nitrate. The Board also maintains the ability to enforce on individual
dischargers who are not complying with the NCP and their WDRs and causing local
nitrate impairments.

17.Comment: The Draft Order’s 35-year nitrate exception for ILRP and dairy dischargers
do not comply with the BPA Exceptions Policy (BPA, p. 85) or Key Element 3 of the
Nonpoint Source (NPS) Policy because the 35-year terms are longer than reasonably
necessary, and their lengths and the impracticability of shorter timelines are not
adequately justified.

Response: The Board disagrees that the 35-year nitrate exceptions granted to
participating ILRP and dairy dischargers are longer than reasonably necessary,
inadequately justified, or otherwise inconsistent with the BPA or the NPS Policy. These
timelines reflect the uncertainty inherent to a first-of-its-kind, multi-industry time
schedule for compliance with a water quality objective that requires hundreds of
dischargers to support concurrent development of programs for short- and long-term
drinking water replacement, nitrate reduction, groundwater basin restoration, and
collaborative monitoring and reporting.
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As stated in the SWRCB’s Order WQ 2023-0081, In the Matter of Review of General
Waste Discharge Requirements for Dischargers from Irrigated Lands Order No. R3-
2021-0040,

Water quality impacts associated with agriculture are complex and
addressing them requires pooling and focusing the knowledge, expertise,
and resources of all concerned parties, including growers and their
representatives, the regulatory agencies, and the environmental and
environmental justice communities. The issues are especially complicated
because the same activities that are essential to producing a crucial, reliable
food supply . . . also underlie many of the critical impacts. . . . Collectively,
we have a responsibility to acknowledge these impacts and address them,
but in a manner that preserves the economic viability of agriculture. In some
cases, historic agricultural practices have resulted in the impacts we see
today. Current practices are also, in some cases, causing impacts and
although agricultural practices have generally improved over time, we have
an obligation to continue to develop appropriate solutions. This is an
ongoing process that requires a thorough understanding of the complex
relationship between agricultural practices and water quality impacts gained
through collecting and analyzing real-world data and responding to that data
with innovations in practices. This data-driven analysis of the issues forms
the foundation for fair, even-handed, and reasonable regulation of irrigated
lands.

(SWRCB, Order WQ 2023-0081, at p. 2, citing WQ 2018-0002, at pp. 2-3.) Although this
text pertains specifically to regulation of ILRP discharges, it is equally applicable to the
regulation of dairy discharges since there is significant overlap between ILRP and dairy
dischargers’ operations and waste discharges with the necessary iterative process to
reduce nitrate dischargers while ensuring financial sustainability.

There is no one, correct way to establish a time schedule that is “as short as
practicable” for hundreds of dischargers to achieve consistent compliance with a water
quality objective. This task requires the Board to exercise a significant amount of
discretion. In implementing the NCP, the Board must balance its goal of addressing
historic and ongoing nitrate impacts to Central Valley communities against the
capacities of current dischargers, state and local agencies, and other stakeholders to
plan, fund, and implement the steps needed to achieve that objective. It must also
regulate ILRP and dairy discharges in a consistent and predictable way that will protect
water quality while maintaining dischargers’ economic viability and, in turn, the
economic security of their employees and the food security of those who rely upon their
outputs. It will take time for dischargers and stakeholders to adjust their respective
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operations to accommodate and implement the myriad requirements of the Draft Order.
The Second Expert Panel Draft Report stated that “an iterative process that gradually
brings water quality targets closer to the operational water quality objective in a steady
and measured way that is environmentally beneficial and agronomically feasible would
be the desired path forward.” (Second Expert Panel Draft Report, at p. v.)

Given the present uncertainty as to the burdens (monetary and otherwise) that
participating dischargers will bear in implementing the various elements of the Draft
Order, 35-year nitrate exception timelines are appropriate to accommodate Order
implementation in a manner that incorporates public feedback, significant coordination
between stakeholders, and meaningful continuing oversight by the Board. Additionally,
the Board’s iterative public review of the Management Zone and participating
dischargers’ efforts will provide ample opportunity for “course correction” — e.g., revision
of exception lengths or conditions of maintaining exceptions — informed by data
generated during the first phases of Draft Order implementation. This includes a
requirement in the 5 Year Reports for the Management Zone to discuss whether the
exception term is still as short as practicable for each discharger or category of
participating dischargers. (See Order, Finding 64(a).) These considerations are central
to the Board’s determination that the proposed exception timelines are as short as
practicable.

Although the commenter asserts that these time schedules could be shortened based
on “information gained and lessons learned” since adoption of the original BPA in 2018,
the comment does not describe what those lessons were or how they could be applied
to practicably shorten the Draft Order’s proposed timelines. (Comment, at p. 14.) The
only discussion on this point is a claim that the Draft Order’s requirement that 50
percent of Management Zone meet GWPTs within 10 years is too long, since
Management Zone “dischargers have been working to reduce discharges since at least
2022 and, based on 2019 data, approximately 15% of townships within the
Management Zone were already meeting [GWPTs].” (/d.)

In adopting the Draft Order, the Board proposes expanding the GWPTs to apply to non-
ILRP dischargers, something that was not done in prior iterations of the GWPTs. This
brings more nitrate discharges under the purview of the nitrate reduction program,
making it the responsibility of the Management Zones to develop and refine GWPTs for
all dischargers in the Management Zone not just irrigated agriculture (see Order,
Finding 22). This development of refined multi-industry GWPTs will, of course, take into
account previous GWPTs, as well as other relevant lessons learned and contemporary
data. Moreover, as discussed in Response to Comment E.9 and the Formation Memo,
as new GWPVs and GWPTs are developed, it will be increasingly difficult for
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dischargers to achieve Nitrate Reduction Goals based on those values. (Formation
Memo, at pp. 2-3.)

The commenter also asserts that the timeline should be shortened because,

“‘baseline water quality conditions have been identified . . .; sufficient data
exists to identify practices that are protective of water quality, including but
not limited to: the use of high carbon amendments, fall and winter cover
crops, drip irrigation, frequent soil testing, and pump and fertilize; and the
implementation of these practices can be accomplished within several
growing seasons. . .”

(Comment, at pp. 21-22.) Unfortunately, these claims lack evidentiary support,
understate the complexity of implementing a multi-industry program to consistently
achieve and maintain water quality objectives, and provide no assessment of
practicability. The Board agrees that it has some understanding of existing water quality
conditions and management practices to reduce nitrate discharges and that this
information will be essential to its continuing assessment of the exception terms.
However, the Board strongly disagrees that this knowledge means that the time
schedule is longer than reasonably necessary. While existing understandings of
receiving water quality and effective management practices are essential in guiding the
Board’s setting of exception terms and timelines, they do not provide a simple solution
for every discharger of nitrate to cease causing or contributing to pollution within a few
years. Different nitrate reduction approaches have variable results depending on
numerous factors, including but not limited to hydrogeology, crop types and rotations,
temperature and weather, and farming and operational practices. In many cases,
growers have limited ability “experiment” with new or different approaches, as significant
operational changes can disrupt already-complex farming cycles (i.e., timing of planting,
irrigation, fertilization, harvest, etc.). More research is needed to better understand
nitrate and agricultural practices. (See Second Expert Panel Draft Report, at p. 59-62.)
There also needs to be significant outreach to agricultural growers to educate them on
best management practices. (/d. at p. 59.)

Even if failproof strategies existed and could be implemented rapidly — which, the Board
strongly contends is not the case — the Board would still require additional time to
develop metrics for assessing and confirming the results of these efforts. As the
SWRCB acknowledged in 2023,

“. . . we have not yet identified a metric that directly correlates to ongoing
practices ceasing to cause or contribute to exceedances of nitrate water
quality objective in groundwater that can be used as a regulatory tool.”
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(SWRCB, Order WQ 2023-0081, at p. 24.)

Thus, the exception timeframes proposed in the Draft Order will allow dischargers to
coordinate experimentation with large-scale nitrate reduction and groundwater
restoration strategies and practices in a manner that has not previously been
accommodated by water quality regulations. This approach will allow unprecedented
flexibility for large-scale, iterative implementation, assessment, and refinement of waste
treatment and control practices. And the Draft Order’s requirements for provision of
replacement drinking water will mitigate the impacts of short-term water quality
degradation that may result from this grant of flexibility. The SWRCB noted in Order WQ
2023-0081 that provision of alternative water supplies could justify a longer time
schedule for ceasing to cause or contribute to exceedances of the water quality
objective for nitrate. (Order WQ 2023-0081, p. 25.) To accommodate these efforts and
the significant uncertainty involved in carrying them out, the Board has determined that
35 year nitrate exceptions are as short as practicable for ILRP and dairy dischargers.

18.Comment: The Draft Order violates “several state policies,” including Water Code
section 106, because it prioritizes agricultural and other nondomestic uses over
domestic use of water for drinking, cooking, and sanitary purposes.

Response: The Board disagrees. The Draft Order does not violate Water Code section
106, prioritize any designated beneficial use over any other, nor does it otherwise fail to
protect any designated use. As a preliminary matter, it is unclear which of “several state
policies” the commenter believes the Draft Order would violate, since this comment
references only Water Code section 106; therefore, this response is limited to
discussion of section 106 and the Board’s impartial protection of all designated
beneficial uses.

It is not clear how the Draft Order violates or could violate Water Code section 106.
Section 106 establishes a state policy that the use of water for domestic purposes is the
highest use of water and that the next highest use is for irrigation. While this policy
applies broadly, it is generally relevant to decisions involving allocation of water rights
and water supply, since those types of decision sometimes require prioritization of one
potential use of water over another. Regional water quality control boards do not
prioritize beneficial uses; they are tasked with identifying and protecting all existing and
probable future beneficial uses of state waters within their respective jurisdictions. The
Draft Order does exactly this by implementing the NCP, a program of implementation
for achieving the water quality objective for nitrate, which the Board explicitly adopted
for protection of the domestic and municipal supply beneficial use (see Water Quality
Control Plan for the Sacramento River and San Joaquin River Basins, §§ 3.1.3, 3.2.2

31



[incorporating maximum contaminant level for nitrate as water quality objective for
waters “designated for use as domestic or municipal supply”]).

The commenter’s assertion that the Draft Order prioritizes agricultural beneficial use
over domestic beneficial use does not address the fact that the purpose of the NCP is
protection of the municipal and domestic beneficial use through iterative requirements to
reduce nitrate discharges by all dischargers over the term of the nitrate exception.
Rather, the assertion is based solely on (1) an unsubstantiated estimate of the number
of nitrate-impacted households in the Management Zone that are receiving replacement
drinking water and (2) a general assertion that the Draft Order does not require
sufficient action with respect to long-term drinking water solutions and managed aquifer
restoration and, therefore, “the Order will likely permit nitrate contamination to continue
to spread.” (Comment, at p. 15.) This does not accurately reflect the Board’s duty and
authority to protect beneficial uses. Nor does it include explanation of the number of
households currently receiving replacement drinking water or how the Draft Order’s
requirements related to replacement drinking water and basin restoration demonstrate
improper beneficial use prioritization. Nor, for that matter, does the comment provide
any explanation for how insufficient requirements related to replacement drinking water
or basin restoration somehow allow increasing nitrate pollution.

The Draft Order’s requirements related to drinking water solutions and groundwater
restoration are not intended to protect beneficial uses from current and future
discharges. Nor should they be; these elements do not protect beneficial uses, they are
responses to historic and continuing beneficial use impairments. While the Water Code
provides clear authority for the Board to protect beneficial uses via regulation of ongoing
or future waste discharges (see e.g., Wat. Code, §§ 13050, 13225, 13226, 13241,
13241, 13241, 13263), it provides only limited authority to abate and mitigate the effects
of past discharges (see Wat. Code, § 13304). Under Water Code section 13304, a
regional water quality control board can issue an order requiring restoration (i.e.,
cleanup) and provision of replacement water, but to do so, it must have evidence tying
specific discharges to specific, quantifiable impacts on water quality and drinking water
sources. When it comes to nitrate, a constituent that has been, and continues to be,
discharged in varying amounts by a multitude of dischargers in many different
industries, and which can take anywhere from days to decades to reach underlying
groundwater after it has been discharged, the burden of tying individual discharges to
specific impacts in insurmountable. This is why a core concept of the NCP Management
Zone Approach is a time schedule for compliance with the water quality objective for
nitrate that is explicitly conditioned on participating dischargers’ voluntary support of
drinking water solutions and basin restoration efforts. Thus, although drinking water
solutions and water quality restoration are key elements of the NCP’s overarching
goals, they do not reflect the Board’s responsibility to protect beneficial uses; they
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reflect the Board’s intent to support communities impacted by existing beneficial use
impairments and, over the longer-term, to resolve those impairments.

19.Comment: The Draft Order does not comply with the Antidegradation Policy (SWRCB,
Res. 68-16) because it is not consistent with the maximum benefit to the people of the
state and does not require the best practicable treatment or control (BPTC).

Response: For the reasons described below, the Board does not agree.

As a preliminary matter, the only element of the Draft Order that is subject to the
Antidegradation Policy is its modification of existing WDRs orders (i.e., permits) to
incorporate the nitrate exception. The Draft Order does not explicitly authorize any
expansion of nitrate discharges. However, because the exceptions provide time
schedules for dischargers to come into compliance with the water quality objective for
nitrate, it is possible that some recipients of the exception may discharge in a manner
that degrades high quality waters. It is important to recognize that degradation that
would result from adoption of the Draft Order is only that which constitutes “new”
degradation (i.e., a worsening of the quality of a high-quality water as a direct result of
the exception) and not degradation that was previously authorized in existing permits.
The permits being modified to incorporate nitrate exceptions already include discharge-
specific findings concerning potential degradation that may result from the discharges
they authorize. These existing permits include numerous and variable requirements for
operational practices and technologies (e.g., discharge flow limits, treatment processes,
land application specifications, etc.) that are intended to limit or prevent pollution with
respect to nitrate and non-nitrate pollutants. In each case, the Board has deemed
certain of these requirements to be the BPTC for the discharged constituent(s) that may
degrade high quality water. As part of the Order, the Management Zone will continue to
assess best management practices on a sector-by-sector basis and will provide that
assessment as part of the 10-year reports (see Order, Finding 66).

Nitrate reduction strategies will vary depending on the discharger and industry.

This Order implements changes to Management Zone participants’ WDRs to
incorporate tasks proposed in the MZIP as enforceable requirements, including but not
limited to: iterative planning and project implementation in accordance with established
schedules to make progress towards, and ultimately achieve, balanced nitrate

loading and aquifer restoration; and monitoring and reporting programs to

assure that plans, when implemented, will result in discharges meeting the water quality
objective for nitrate at the end of the exception term. Annual reports will document the
changes to nitrogen loading and compliance pertaining to sector specific Nitrate
Reduction Program overall milestones and supporting interim deadlines or interim
milestones. (See Order, Finding 60(b)(ii).) The 5-Year Reports will also include
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proposed modifications to the Nitrate Reduction Program applicable to a specific sector
or to all sectors. (Order, Finding 64(b)(i)(A-B).) The information obtained from these
reports will inform the Board’s addition of milestones and requirements when it revises
the Draft Order in the future.

As a result, any assessment of whether, where, and to what extent “new” degradation
will actually result from the grant of nitrate exceptions would require significant
speculation. It is impossible to know which existing discharges of nitrate might actually
increase in strength or volume as a result of a nitrate exception, rather than pursuant to
the terms of WDRs that pre-date that exception; whether such increased discharges
would be to high quality waters; and whether those high-quality waters would be
degraded by the increased discharge(s) of nitrate. Additionally, the Board cannot
estimate with any certainty which dischargers will “relax” or discontinue nitrate
management practices that are required by their WDRs but rendered unenforceable by
a nitrate exception, nor whether or to what extent those uncertain changes would result
in increased discharges of nitrate to the environment. Many permit-required
management practices address multiple pollutants without differentiation —i.e., they
reduce concentrations of nitrate and other pollutants at the same time — and thus cannot
be discontinued or relaxed based on the nitrate exception because doing so would risk
permit violations based on other non-nitrate constituents. Therefore, those requirements
will continue to control nitrate discharges, regardless of the fact that the nitrate
exception will provide additional time for dischargers to come into compliance with the
water quality objective for nitrate.

Ultimately, the Antidegradation findings in the Draft Order are necessarily generalized to
accommodate the significant uncertainty as to the likelihood, scope, and extent of
degradation that may result from adoption of the Draft Order. This aligns with the
SWRCB'’s acknowledgement in the ESJ Order that traditional antidegradation analysis
approach, for discrete point source discharges, is not particularly appropriate in the
context of general WDRs regulating discharges from diffuse sources, such as
discharges to surface water and groundwater from irrigated agriculture across a large
landscape. (ESJ Order, at pp. 53-54.)

It is also important to note that the Draft Order’'s Antidegradation findings (Order,
Finding 70) build upon the Central Valley Salt and Nitrate Management Plan
Antidegradation Analysis (Dec. 2016) (2016 Antidegradation Evaluation), prepared by
Larry Walker Associates on behalf of the Board, and the Board’s own programmatic
Antidegradation Policy analysis for establishment of the NCP, which was incorporated
into the Resolution that established the original BPA (See Resolution R5-2018-0034
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and associated Final Staff Report for Amendments to the Water Quality Control Plans
for the Sacramento River and San Joaquin River Basins and Tulare Lake Basin to
Incorporate a Central Valley-wide Salt and Nitrate Control Program (May 2018) (2018
Staff Report),* § 5.3). The Board considered these prior analyses in developing the
Draft Order and determined that they remain relevant and applicable with respect to the
Draft’'s Order’s implementation of the NCP and the generally uncertain degradation that
may result therefrom.

Maximum Benefit to the People of the State

The commenter alleges that the Draft Order does not comply with the Antidegradation
Policy because the Draft Order is not consistent with the maximum benefit to the people
of the state. As the commenter notes, and the Board agrees, the determination of
whether water quality degradation ‘will be consistent with the maximum benefit to the
people of the state,

. is made on a case-by-case basis and is based on considerations of
reasonableness under the circumstances at the site. Factors to be
considered include (1) past, present, and probable beneficial uses of the
water (specified in Water Quality Control Plans); (2) economic and social
costs, tangible and intangible, of the proposed discharge compared to the
benefits, (3) environmental aspects of the proposed discharge; and (4) the
implementation of feasible alternative treatment or control methods.

(Asociacion de Gente Unida por el Agua v. Central Valley Regional Water Quality
Control Bd. (2012) 210 Cal.App.4th 1255, 1279 (AGUA), citing SWRCB Guidance Mem.
(16 Feb. 1995), at pp. 4-5.) Each of these elements are discussed in turn, below.

It is also important to note that the SWRCB found that an antidegradation analysis that
considered social costs of the discharges and reasonable concluded that the
requirements to address all exceedances of water quality objectives according to the
terms of a time schedule, implement BPTC where discharges may cause degradation,
and the inclusion of performance standards that work to prevent further degradation of
surface and groundwater quality, along with replacement water where residents are
impacted by nitrates, meant that any degradation allowed by the WDRs was consistent
with the maximum benefit to the people of the state. (ESJ Order, p. 79.) This
conclusion was upheld by the California Court of Appeals in ELF. (ELF, supra, 89
Cal.App.4th at 495-97.) The Board has made the same considerations in this case,

4(www.waterboards.ca.gov/centralvalley/water_issues/salinity/2018_0531_sncp_bpa_fin
al_stfrpt.pdf)
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including going further to ensure short-term and long-term safe and affordable drinking
water.

Past, Present, and Future Beneficial Uses

The commenter does not allege that the Board failed to consider past, present, and
beneficial uses. Rather, the commenter states that the Draft Order’s requirements to
provide drinking water solutions will not eliminate impacts to past, present, and future
beneficial uses because “it is unlikely that a regulatory program that authorizes
degradation . . . and only requires restoration where reasonable or feasible, will be
sustainable with respect to drinking water replacement or treatment.” (Comment, at p.
17.) The commenter notes that, “[t]hus far, sustainability and the transition to long-term
treatment have proved challenging for the program.” (Id.) The commenter does not
provide evidence or discussion to support its assertion that the Draft Order’s required
drinking water replacement program will be unsustainable. Nor does the commenter
explain its statement that long-term treatment has proved challenging for “the program”
(presumably the NCP), despite the fact that adoption of the Draft Order would constitute
the very first time that long-term drinking water solutions have ever been required under
the NCP and Early Action Plans providing replacement drinking water have operated
successfully for the past several years.

The Board did appropriately consider past, present, and future beneficial uses in
determining that the potential degradation authorized by the Draft Order is consistent
with the maximum benefit to the people of the state. As discussed throughout these
Responses to Comment, the Draft Order implements the NCP, which itself is a program
for protection of the future domestic or municipal supply beneficial use. Reflecting past
and present threats and impairments to this beneficial use, the Order requires provision
of replacement drinking water to mitigate those impacts while long-term nitrate reduction
and drinking water solutions can be developed and implemented.

Economic and Social Costs

With respect to economic and social costs of the proposed discharge compared to the
benefits, the commenter alleges that the Draft Order does not adequately consider or
mitigate economic and social costs borne by Management Zone residents as a result of
past, present, and future nitrate degradation of groundwater. The commenter argues
that the Order must consider residents’ treatment and health costs and whether lower
water quality can be abated through reasonable means. The commenter asserts that
the Draft Order’'s assessment of economic and social costs is limited to speculative
claims that the Central Valley’s agricultural economy cannot be sustained because
nitrate contamination is necessary to sustain irrigated agricultural operations and
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increased costs to prevent or further mitigate nitrate degradation would cause a
reduction or cessation of some agricultural operations. (Comment, at pp. 17-18.)

The Board agrees that the Draft Order’s general Antidegradation Policy findings do not
explicitly address economic and social costs to Management Zone residents that may
result from degradation authorized by the Draft Order. However, the Board disagrees
that it failed to adequately consider these costs or weigh the total costs and benefits of
the discharges the Draft Order authorizes as those were considered as part of the
original Basin Plan Amendment. (See 2016 Antidegradation Analysis, § 6; see 2018
Staff Report, § 8.)

The Draft Order would benefit participating dischargers by providing them with time to
come into compliance with the water quality objective for nitrate, which will likely reduce
potential costs to dischargers that might arise from penalties for noncompliance with
WDRs that implement the nitrate objective and/or up-front costs associated with
upgrades to practices and technologies necessary to immediately meet the objective.
On the other hand, the Draft Order would create significant new burdens, economic and
non-economic, for participating dischargers to support short- and long-term drinking
water replacement programs, large-scale nitrate reduction strategies and technologies,
and groundwater restoration efforts.

The Draft Order would directly benefit Management Zone residents by continuing and
expanding well-testing and replacement drinking water programs for nitrate-impacted
residences and driving development of long-term nitrate reduction strategies. Less
directly, it is anticipated that the Draft Order would help to sustain the existing
agricultural industries of the Modesto Management Zone area and the Central Valley
region as a whole during a time when changes to climate and water supplies are
already creating significant uncertainty and hardships for these industries. Given that
Central Valley agriculture is a significant contributor® to local, state, national, and
international economies, job-creation, and food security, the Draft Order would
foreseeably result in significant benefits to society well beyond the bounds of the
Management Zone area.

The Board acknowledges that historic and ongoing discharges of nitrate have created
social and economic costs for Management Zone residents, particularly the costs of

treating groundwater used for drinking and cooking, obtaining replacement water, and
assessing and treating health impacts related to nitrate. The Board further recognizes
that adoption of the Draft Order could potentially add to these burdens by authorizing

5 The Second Expert Panel Draft Report noted that the Central Valley contributes two
thirds of the gross value of agricultural production in California. (Second Expert Panel
Draft Report, at p. 5.)

37



additional, short-term nitrate degradation of certain waters. However, the Board believes
that the Draft Order’s requirements for short- and long-term drinking water solutions,
nitrate discharge reduction, and basin restoration will mitigate, or at the very least,
significantly minimize these potential social and economic costs.

Unfortunately, detailed evaluation and weighing of these types of costs and benefits of
the Draft Order is exceptionally difficult due to the uncertainty surrounding every
element of this analysis. As discussed above, it is uncertain whether, where, and to
what extent degradation will result from the Draft Order that was not already considered
and authorized as part of an earlier antidegradation analysis in either the BPA or
existing WDRs. As a result, it is likewise difficult to estimate or assess what specific
costs or benefits to residents will result. Taken a step further, even if costs associated
with Draft Order-authorized degradation could be estimated with any certainty, it would
be even more difficult to refine those estimates in consideration of how co-contaminants
and other factors outside the Management Zone and participating dischargers’ control
might contribute to those costs.

Environmental Aspects

With respect to the environmental aspects of the proposed discharge, the commenter
alleges that the “Order fails to properly consider several environmental aspects of the
nitrate degradation it authorizes including: short-term, long-term, and permanent
degradation to groundwater; surface water impacts due to its conjunction with
groundwater; and the prevalence of hot-spots as a result of horizontal averaging across
townships” and, “[ijnsofar as these environmental aspects were not analyzed, the Draft
Order does not comply with AGUA.” (Comment, at p. 18.)

The Board disagrees that it failed to properly consider the environmental aspects of
degradation that may result from adoption of the Draft Order and that, for its
consideration to be considered proper, it must consider every unsubstantiated threat
that the commenter can allege. The Draft Order’s entire purpose is to address legacy,
ongoing, and future nitrate impacts to the environment. The Draft Order’s requirements
for nitrate reduction and basin restoration, where reasonable, feasible, and practicable,
are intended to improve groundwater conditions over the long term. These elements
clearly take into consideration the environmental aspects of degradation that may result
from adoption of the Draft Order. Moreover, the Board’s consideration of the Draft
Order’s environmental aspects built upon the Board’s past evaluations of the NCP in the
BPA. The Board’s Substitute Environmental Document for the Salt and Nitrate
Management Plan (SED) (October 2016) and 2018 Final Staff Report both evaluated
potential environmental impacts that could result from NCP implementation. The
environmental considerations in these documents are relevant and applicable to the

38



Draft Order and support the Board’s determination that, despite the facts that short-term
degradation may occur and that restoration may not be reasonable, feasible, or
practicable in some instances, degradation resulting from adoption of the Draft Order
would be consistent with the maximum benéefit to the people of the state.

The commenter alleges that the Board’s consideration of this element was insufficient
because it failed to consider potential groundwater degradation, surface water impacts,
and the prevalence of hotspots. As discussed throughout the Order and these
Responses to Comments, evaluation, mitigation, and remediation of groundwater
degradation are key focuses of the Draft Order and NCP. It is unclear what level of
further evaluation of this point the commenter would consider sufficient; however, the
Board is confident that it has sufficiently considered this potential impact. The Board has
also considered potential surface water impacts and hotspots and determined, based on
past evaluations (see, e.g., 2018 Staff Report, at p. 366 [implementation of NCP
expected to prevent nitrate impairments in surface waters]) and existing data that
neither potentiality is likely to occur at a level that would unreasonably impair beneficial
uses or otherwise weigh against the environmental benefits that the Draft Order offers.
The commenter provides no technical evidence or discussion to demonstrate that such
impacts are likely to occur or, if so, that such impacts would likely to impair beneficial
uses or otherwise impact the environment.

Feasible Alternative Treatment or Control Methods

The commenter does not assert that the Board failed to consider feasible alternative
treatment or control methods. Rather, the commenter disagrees with the Board’s
conclusion that degradation is consistent with the maximum benefit to the people of the
state because the Draft Order does not prescribe individual compliance metrics for
nitrate dischargers and for a variety of reasons that are not related to, and do not
propose, feasible alternative treatment or control methods for nitrate. Responses to
Comments E.10 and E.16 address the commenter’s assertion that the Draft Order
should include individual compliance metrics. It is not clear how the commenter’'s
concerns related to the Draft Order’s drinking water and restoration requirements relate
to feasible alternative treatment or control methods for nitrate.

Best Practicable Treatment or Control (BPTC)

The commenter asserts that the Draft Order does not require the BPTC necessary to
avoid pollution or nuisance because the Order would cause nuisance by failing to
adequately prevent dischargers from causing or contributing to pollution, resulting in
continued negative health impacts to residents. (Comment, at pp. 19-20.)
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The Board disagrees. The Draft Order, which implements the NCP’s Alternative
Permitting Approach and builds upon participating dischargers’ existing WDRs,
constitutes the BPTC necessary to prevent pollution and nuisance resulting from the
grant of nitrate exceptions. As discussed in the 2016 Antidegradation Evaluation and
2018 Staff Report, NCP implementation likely will result in short-term degradation of
high-quality waters with respect to nitrate, but in the long-term, such degradation will be
“mitigated through programs designed to provide drinking water to individuals and
communities whose wells have been rendered unusable because of nitrate pollution.”
(2018 Staff Report, at p. 334, see also p. 378; and see 2016 Antidegradation
Evaluation, at pp. 84-86.) The 2018 Staff Report analysis confirmed that this approach
is consistent with the maximum benefit to the people of the state. (/d., at p. 338.) In
other words, even if time schedules implementing the NCP allow for limited-term
degradation and even pollution, the achievement of short- and long-term time schedule
requirements will sufficiently mitigate these impacts and prevent nuisance conditions, an
outcome that is consistent with the maximum benefit to the people of the state.

The Board’s evaluation of potential degradation resulting from the Draft Order reaches
the same conclusion. As described throughout these Responses to Comments, the
Draft Order prescribes robust requirements for long-term nitrate reduction and short-
and long-term mitigation of nitrate impacts that may occur while reduction strategies are
developed and implemented. The Draft Order also clearly indicates the Board’s intent to
modify time schedule conditions and timeframes as new information becomes available
to indicate that new or different requirements are appropriate. This type of iterative
approach was supported by the SWRCB in the ESJ Order (ESJ Order, at p. 79.)
Furthermore, the Second Expert Panel Draft Report specifically looked at BPTC for
agricultural operations and the best available information on nitrogen application and
removal rates. The Second Expert Panel Draft Report was supportive of the Board’s
approach in regulating agricultural discharges and using modeling to assess nitrate
information and develop GWPTs. (Second Expert Panel Draft Report, at pp. 14, 69-70.)
Thus, the Board disagrees that the Draft Order does not require the BPTC consistent
with the Antidegradation Policy.

20.Comment: The Draft Order’s statement that one ultimate goal of the NCP is to achieve
“balanced nitrate loading” (see Draft Order, Findings 65(a), 67) is inconsistent with the
BPA, which states, inter alia, that the “final goal for ongoing discharges is to reduce
loading.” Additionally, this inconsistency violates NPS Policy Key Element 1 because
balanced loading will not address pollution in a manner that achieves and maintains
water quality objectives and beneficial uses, including any antidegradation
requirements.”
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Response: The Board agrees that the term “balanced nitrate loading” in Draft Order
Findings 65(a) and 67 should be replaced with the term “reduced nitrate loading”. This
change has been made. The reference to “balanced loading” was drawn from the NCP
Program Overview on BPA page 31. However, the BPA, at page 6, lists the three over-
arching management goals and priorities for the Salt and Nitrate Control Programs and
states that goal 2 is to “Reduce salt and nitrate loading so that ongoing discharges
neither threaten to degrade high quality waters absent appropriate findings by the
Central Valley Board nor cause or contribute to exceedances of water quality
objectives.”

21.Comment: The Draft Order does not comply with NPS Policy Key Element 1 because it
allows discharges of nitrate to continue at levels that cause or contribute to pollution and
fails to address pollution to preserve beneficial uses.

Response: The Board disagrees that the Draft Order does not comply with NPS Policy
Key Element 1 but agrees that revisions are necessary to correct a drafting error and
clarify Draft Order language. (See Response to Comment E.20.)

Concerning Comment footnote 48, which highlights a lack of clarity in the language of
Draft Order Finding 5, the “reasonable, feasible, and practicable language” was
intended to apply only to “restoring aquifers” and not to the preceding phrase, “reducing
nitrate loading to groundwater.” This phrasing has been revised for clarity. Aside from
the drafting error and unclear language that have been revised, the commenter provides
no other reasoning or evidence for its assertion that the Draft Order does not comply
with Key Element 1 because it allows discharges of nitrate to continue at levels that
cause or contribute to pollution and fails to address pollution to preserve beneficial
uses. As discussed throughout these Responses to Comments, the Board disagrees
with the premise that the Draft Order fails to address pollution to protect beneficial uses
in a manner consistent with applicable state law and policy.

22.Comment: The “Board’s review to ‘ensure that participating dischargers are making
diligent efforts to identify, select, and implement processes that are most likely to
achieve the [NCP]’s ultimate objectives’ does not comply with NPS Policy Key Element
2 and, because the Draft Order does not comply with Key Element 2, “it cannot be said
that MZIP implementation will attain water quality objectives.”

Response: The Board disagrees that the Draft Order is inconsistent with NPS Policy
Key Element 2. As described in Order Finding 68(b), which provides explanation of the
Draft Order’s consistency with Key Element 2, the Draft Order conditionally approves
the Modesto MZIP’s proposed process for selecting or developing management
practices for achieving the water quality objective for nitrate, as well as a process to
ensure and verify proper development and implementation of those management

41



practices. Order Findings 21-27 and Attachments A-E describe the NRP, through which
the Management Zone and participating dischargers will collaboratively assess sub-
basin-wide nitrate discharges, identify practicable nitrate reduction practices, and
document and report those efforts for the Board’s consideration. These efforts will result
in greater understanding of the scope and extent of nitrate discharges to the sub-basin
and concrete proposals for dischargers to implement practicable nitrate reduction
practices and technologies. The Board will use the information and proposals developed
through these processes to prescribe revised WDRs requiring implementation of the
best practicable management practices appropriate and substantiable for each
discharge or category of discharge. The Board has reasonably determined that this
iterative approach has a high likelihood of attaining water quality requirements.

This aligns with the NPS Policy, which states that,

A first step in the education process offered by these programs often
consists of discharger assessment of their lands or operations to determine
NPS problems, followed by development of a plan to correct those
problems. It is important to recognize that development of a plan is only the
first step in developing an implementation program that addresses a
discharger’'s NPS pollution discharges. Implementation of the plan,
including any necessary iterative steps to adjust and improve the plan
and/or implementation must follow the planning stage.

(NPS Policy, at p. 11.) Though the Draft Order does not explicitly specify a full slate of
management practices to be immediately implemented by every participating
discharger, its enforceable requirements, including interim milestones, will lead to
development of that slate of practices which, in turn, will be converted into discharger-
specific requirements accompanied by monitoring and reporting to ensure and verify
proper implementation. This approach will ensure that the management practices
required by future iterations of the Draft Order are tailored to specific sites and
circumstances and justified through demonstrations of effective use or appropriately
substantiated estimations. This approach is reasonable in light of the complexities of
evaluating the impacts of nitrate discharges (it can take years or decades for nitrate
discharges to be detected in nearby drinking water)® and prescribing practicable and
effective discharge-, site-, or even industry-specific controls, as well as the growing
body of evidence that the best practicable treatments or controls required in WDRs over
recent years are likely insufficient to resolve existing nitrate pollution caused by historic
and ongoing discharges. When the NCP is viewed as a whole program encompassing

6 See Center for Watershed Sciences University of California, Davis, Addressing Nitrate
in California’s Drinking Water (2012), at p. 9 [https://ucanr.edu/sites/default/files/2012-
03/138956.pdf].)
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the Draft Order, planning and reporting activities required by the Draft Order, and 5- and
10-year reviews that may lead to future iterations of the NCP, it is an adequate
description of the program elements that are expected to be implemented to ensure
attainment of the water quality objective for nitrate. (See ELF, supra, 89 Cal.App.4t" at
488.)

23.Comment: The Order does not comply with the 2019 Resolution, the Basin Plan, or the
NPS Policy because it does not include requirements for the Management Zone to
“‘implement long-term, managed restoration” activities and does not include feedback
mechanisms for the Board and the public to determine whether the NCP is achieving its
stated purpose of implementing long-term, managed restoration of impaired water
bodies. This lack of restoration requirements constitutes a de facto de-designation of
the groundwater subbasin for the domestic and municipal supply beneficial use.

Response: The Board agrees that the Draft Order should include additional
groundwater restoration requirements and corresponding feedback mechanisms to
ensure a higher level of consistency with the overarching goals of the NCP, as
described in the BPA. Requirements to this end have been added to the Final Order.
(See Response to Comment E.13.)

The Board disagrees that the 2019 Resolution imposes requirements that the Order
must meet (see Response to Comment E.1). The Board also disagrees that the NPS
Policy is directly applicable with respect to the managed groundwater remediation
element of the NCP. While managed groundwater restoration, where reasonable,
feasible, and practicable, is a key element of the NCP, the Board’s requirements for
such restoration to be conducted do not clearly fall within the remit of the NPS Policy. In
Order WQ 2023-0081, the SWRCB stated that,

It is important to understand that nonpoint source control implementation
programs developed pursuant to the Nonpoint Source Policy are designed
to meet water quality requirements that are focused primarily on controlling
current and proposed nonpoint source discharges of waste so that they do
not cause or contribute to exceedances of water quality objectives in
receiving waters, not on remediating existing pollution caused by historic
discharges.

(SWRCB, Order WQ 2023-0081, at p. 23.) As further described in Response to
Comment E.18, the NCP’s groundwater restoration element is not focused upon
controlling current and proposed nonpoint source discharges of waste so that they do
not cause or contribute to exceedances of water quality objectives, it is focused on
remediating existing pollution caused by historic discharges. Although the Board
embraces the principles of the NPS Policy in applying each element of the NCP, it is
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cognizant that the NPS Policy’s intended scope is limited to the Board’s issuance of a
time schedule for dischargers to reduce nitrate discharges and achieve long-term
compliance with water quality objectives.

The Board further disagrees that the BPA requires implementation of groundwater
restoration in all instances. The BPA specifies 50 years as a goal for achieving
restoration where reasonable, feasible, and practicable. (BPA, at pp. 86, 1.) The BPA
further recognizes that “some groundwater basins may require more than 50 years to
achieve restoration or may qualify for de-designation of beneficial uses or site-specific
objectives through the water quality control plan amendment process.” (BPA, at p. 86.)
The extent to which this goal is reasonable, feasible, and practicable will be informed by
data and analyses generated during the initial phase of MZIP implementation, in
conjunction with other lines of evidence. It is premature for the Draft Order to state
where and to what extent restoration can be achieved or to impose requirements for
restoration before sufficient data exists to evaluate the reasonability, feasibility, and
practicability of such restoration.

The Board also disagrees that the Order can or does effect a de-designation of
beneficial uses. De-designation can only be effected via a Basin Plan amendment, and
the Order does not amend the applicable Basin Plan. (See California Association of
Sanitation Agencies v. State Water Resources Control Bd. (2012) 208 Cal.App.4t" 1428,
1456-58.) Additionally, contrary to the commenter’s assertion, the Draft Order does not
contain any determination that managed restoration activities need not commence.
Although the Draft Order contains limited initial requirements with respect to
groundwater restoration, the Board’s intent was for preliminary MZIP implementation
efforts (particularly with respect to nitrate reduction and interagency coordination) to
inform future revisions to the Order that would prescribe specific restoration-related
requirements. The restoration requirements added to the Final Order will provide a more
transparent and enforceable framework for informing these future revisions.

24 .Comment: The Draft Order discriminates against Latino communities, in violation of
state law (Gov. Code, § 11135) because it “authorizes continued waste discharges
potentially resulting in nuisance, the impact of which will be disparately and negatively
felt by Latino communities.”

Response: The Board disagrees that the Draft Order discriminates against Latino
communities or otherwise violates antidiscrimination laws.

The commenter alleges that majority-Latino communities will be disparately impacted by
the Draft Order because “[t]he Order authorizes continued waste discharges potentially
resulting in nuisance. . .” (Comment, at p. 25.) In support of the allegation, the
commenter cites two statistics: (1) a 2018 statistic indicating that Latinos make up
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approximately 63 percent of the population of disadvantaged unincorporated
communities (DUCs) served by out-of-compliance community water systems (CWSs),
while Caucasians make up approximately 32.2 percent of that population; and (2) a
2023 statistic that nitrate violations are 0.54 percent more likely to occur in CWSs
serving disadvantaged communities (DACs), severely disadvantaged communities
(SDACs), and Latino communities. (Comment, at p. 24, fns. 60-61.)

The United States District Court for Northern District of California has explained that,

A “prima facie case of disparate impact discrimination under section 11135
requires a plaintiff to show: . . . (2) a significantly adverse or disproportionate
impact on minorities produced by the defendant’s facially neutral acts or
practices.” . . . Causation is established by offering “statistical evidence of a
kind and degree sufficient to show that the practice in question has caused
the exclusion of ... [plaintiffs] because of their membership in a protected
group.” Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 994-95, 108
S.Ct. 2777, 101 L.Ed.2d 827 (1988) (“Our formulations, which have never
been framed in terms of any rigid mathematical formula, have consistently
stressed that statistical disparities must be sufficiently substantial that they
raise such an inference of causation.”).

(Darensburg v. Metro Transp. Comm’n (N.D. Cal. 2009) 611 F.Supp.2d 994, 1042,
aff. in Darensburg v. Metropolitan Transp. Com’n (9" Cir. 2011) 636 F.3d 511.)

It is not clear how the cited statistics provide evidence of a kind and degree sufficient to
show that the Draft Order would result in a disparate impact for Latino communities, nor
does the commenter provide explanation to bridge this analytical gap. The statistics,
which pertain to the prevalence of CWSs statewide that do not meet the drinking water
standard for nitrate, provide minimal insight as to the threat or likelihood of nuisance
that may result from the proposed approval of the Modesto MZIP. The commenter does
not provide any direct evidence or argument that the Draft Order would result in
nuisance, potential or actual, nor that any such result would create a disproportionate,
adverse impact on Latinos communities reliant on groundwater as compared with other
residents reliant on the same groundwater for drinking water supplies.

The Draft Order would implement a time schedule for reducing existing nitrate
discharges, replacing drinking water for any Management Zone resident reliant on
groundwater with unsafe nitrate levels, and restoring groundwater where reasonable,
feasible, and practicable. These elements are intended to mitigate any nuisance
conditions caused or allowed to persist by the Draft Order’s grant of nitrate exceptions
and would apply equally for all Management Zone residents. The Board is sympathetic
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to the facts asserted by the commenter and remains focused on addressing impacts to
disadvantaged communities reliant on nitrate impacted groundwater.

25.Comment: The Draft Order violates the Fair Employment and Housing Act (FEHA)
(Gov. Code, §§ 12900 et seq., 12955(1), and 65008) because it fails to adequately
protect groundwater. “To the extent that the Order fails to timely control nitrate
contamination and restore groundwater basins, it is also in violation of the prohibition on
discrimination in housing by causing nuisance and interfering with quiet enjoyment of
property.”

Response: The Board disagrees. The Draft Order applies uniformly to all dischargers
and communities within the Management Zone and does not differentiate among
residents based on any characteristic protected under FEHA. FEHA governs
discriminatory housing practices and does not impose groundwater protection
standards, restoration timelines, or technical obligations on the Board. The Draft Order
is grounded solely in the statutory and regulatory framework established by the
Porter-Cologne Water Quality Control Act and the SWRCB-approved BPA, which
authorizes the creation of Management Zones and the issuance of exceptions where
justified by technical and economic considerations. Because the Draft Order is uniformly
applicable, supported by statewide regulatory authority, and unconnected to any
disparate treatment of protected classes, the comment does not establish a plausible
basis for claiming a FEHA violation.

The Board further disagrees with the contention that the Draft Order causes a
discriminatory “nuisance” or interferes with the quiet enjoyment of property. The Draft
Order does not create the existing nitrate conditions; rather, it provides the enforceable
mechanism to mitigate those impacts through comprehensive nitrate load reduction
efforts and implementation of interim and long-term drinking water solutions. The
35-year exception reflects the technical and economic feasibility findings embedded in
the Draft Order and the BPA and does not relieve the Management Zone of its
near-term obligations to protect affected residents. As the Draft Order requires
mitigation, ensures ongoing provision of safe drinking water, and applies without regard
to protected class status, it does not constitute discriminatory conduct under FEHA and
cannot reasonably be characterized as creating a discriminatory nuisance.
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