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SDWSRF-ARRA BID SOLICITATION
AND CONSTRUCTION CONTRACT GUIDANCE
This document contains federal and State contract requirements for projects funded by the California Department of Public Health (CDPH), Safe Drinking Water State Revolving Fund (SDWSRF) program and the American Recovery and Reinvestment Act (ARRA).  Suppliers receiving SDWSRF-ARRA funding must address the following contract requirements as well as include the enclosed provisions and certification forms within in any bid solicitation or construction contract documents.  Except as noted, the provisions and forms must also be inserted unchanged and in their entirety. 

Suppliers receiving SDWSRF-ARRA funding must complete the enclosed Bid Solicitation and Construction Contract Checklist and return it to CDPH Headquarters with a set of plans and specifications so that CDPH HQ can review the bid documents to verify compliance with the federal and state contract requirements.  Non-compliance with these instructions may impact the execution of a SDWSRF-ARRA funding agreement.

This guidance document is organized in the following manner:

Provision Name

(reference to statute, law, regulation)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

This section includes items that must be addressed by the water system in its bid solicitation documents.  Unless specified in Section B below, the water system is free to use bid language that is consistent with the appropriate statutes, laws, and regulations.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

The language provided in this section is consistent with the requirements found in the appropriate statutes, laws, and regulations, as well as that found in the ARRA funding agreement.  This language must be incorporated into the bid documents “as is”.
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
The documents and forms listed in this section are consistent with the requirements found in the appropriate statutes, laws, and regulations, as well as that found in the ARRA funding agreement.  This language must be incorporated into the bid documents “as is”.
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The list of the federal and state contract requirements includes the following provisions:

ARRA BUY AMERICAN CLAUSES AND CERTIFICATION
(ARRA, section 1605)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All ARRA funded projects must comply with the Buy American requirements.  
· Additional information relating to the implementation of the Buy American provision can be found at http://www.epa.gov/water/eparecovery/ 

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

The Contractor acknowledges to and for the benefit of  (Water System Name)  and the State of California, Department of Public Health (CDPH) (the “State”) that it understands the goods and services under this Agreement are being funded with monies made available by the federal American Recovery and Reinvestment Act of 2009 (ARRA) and such law contains provisions commonly known as “Buy American” that requires all of the iron, steel, and manufactured goods used in the project be produced in the United States (“Buy American Requirements”), including iron, steel, and manufactured goods provided by the Contractor pursuant to this Agreement. The Contractor hereby represents and warrants to and for the benefit of the Purchaser and the State that (a) the Contractor has reviewed and understands the Buy American Requirements, (b) all of the iron, steel, and manufactured goods used in the project will be and/or have been produced in the United States in a manner that complies with the Buy American requirements, unless a waiver of the requirements is approved, and (c) the Contractor will provide any further verified information, certification, or assurance of compliance with this paragraph, or information necessary to support a waiver of the Buy American Requirements, as may be requested by the Purchaser or State. Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph by the Contractor shall permit the Purchaser or State to recover as damages against the Contractor any loss, expense or cost (including without limitation attorney’s fees) incurred by the Purchaser or State resulting from any such failure (including without limitation any impairment or loss of funding, whether in whole or in part, from the State or any damages owed to the State by the Purchaser). While the Contractor has no direct contractual privity with the State, as a lender to the to the Purchaser for the funding of its project, the Purchaser and the Contractor agree that the State is a third-party beneficiary and neither this paragraph (nor any other provision of this Agreement necessary to give this paragraph force or effect) shall be amended or waived without the prior written consent of the State.

Required Use of American Iron, Steel, and Manufactured Goods-Buy American Act—Construction Materials MAR 2009)

(a) Definitions. As used in this clause—

Construction material means an article, material, or supply brought to the construction site by the Contractor or a subcontractor for incorporation into the building or work. The term also includes an item brought to the site preassembled from articles, materials, or supplies. However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems incorporated into a public building or work and that are produced as complete systems, are evaluated as a single and distinct construction material regardless of when or how the individual parts or components of those systems are delivered to the construction site. Materials purchased directly by the Government are supplies, not construction material.

Domestic construction material means—

(1) An unmanufactured construction material mined or produced in the United States; or

(2) A construction material manufactured in the United States.

Foreign construction material means a construction material other than a domestic construction material.

Manufactured construction material means any construction material that is not unmanufactured construction material.

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include other elements.

United States means the 50 States, the District of Columbia, and outlying areas.

Unmanufactured construction material means raw material brought to the construction site for incorporation into the building or work that has not been—

(1) Processed into a specific form and shape; or

(2) Combined with other raw material to create a material that has different properties than the properties of the individual raw materials.

(b) Domestic preference.

(1) This clause implements—
(i) Section 1605 of the American Recovery and Reinvestment Act of 2009 (Recovery Act) (Pub. L. 111–5), by requiring, unless an exception applies, that all iron, steel, and other manufactured goods used as construction material in the project are produced in the United States; and

(ii) The Buy American Act (41 U.S.C. 10a–10d) by providing a preference for unmanufactured domestic construction material.

(2) The Contractor shall use only domestic construction material in performing this contract, except as provided in paragraph (b)(3) and (b)(4) of this clause.

(3) This requirement does not apply to the construction material or components listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or indicate “none”] 
(4) The Contracting Officer may add other foreign construction material to the list in paragraph (b)(3) of this clause if the Government determines that—

(i) The cost of domestic construction material would be unreasonable.

(A) The cost of domestic iron, steel, or other manufactured goods used as construction material is unreasonable when the cumulative cost of such material will increase the cost of the contract by more than 25 percent;

(B) The cost of unmanufactured construction material is unreasonable when the cost of such material exceeds the cost of foreign material by more than 6 percent;

(ii) The construction material is not mined, produced, or manufactured in the United States in sufficient and reasonably available quantities and of a satisfactory quality; or

(iii) The application of the restriction of section 1605 of the Recovery Act or the Buy American Act to a particular construction material would be inconsistent with the public interest.

(c) Request for determination of inapplicability of Section 1605 of the Recovery Act or the Buy American Act.
(1)(i) Any Contractor request to use foreign construction material in accordance with paragraph (b)(4) of this clause shall include adequate information for Government evaluation of the request, including—

(A) A description of the foreign and domestic construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Cost;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign construction materials cited in accordance with paragraph (b)(4) of this clause.

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed cost comparison table in the format in paragraph (d) of this clause.

(iii) The cost of construction material shall include all delivery costs to the construction site and any applicable duty.

(iv) Any Contractor request for a determination submitted after contract award shall explain why the Contractor could not reasonably foresee the need for such determination and could not have requested the determination before contract award. If the Contractor does not submit a satisfactory explanation, the Contracting Officer need not make a determination.

(2) If the Government determines after contract award that an exception to section 1605 of the Recovery Act or the Buy American Act applies and the Contracting Officer and the Contractor negotiate adequate consideration, the Contracting Officer will modify the contract to allow use of the foreign construction material. However, when the basis for the exception is the unreasonable cost of a domestic construction material, adequate consideration is not less than the differential established in paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an exception to section 1605 of the Recovery Act or the Buy American Act applies, use of foreign construction material is noncompliant with section 1605 of the American Recovery and Reinvestment Act or the Buy American Act.

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, the Contractor shall include the following information and any applicable supporting data based on the survey of suppliers:

Foreign and Domestic Construction Materials Cost Comparison

	Construction material description
	Unit of measure
	Quantity
	Cost
(dollars)*

	Item 1:
	
	
	

	Foreign construction material
	________
	________
	________

	Domestic construction material
	________
	________
	________

	Item 2
	
	
	

	Foreign construction material
	________
	________
	________

	Domestic construction material
	________
	________
	________


[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.] [Include other applicable supporting information.] 

* Include all delivery costs to the construction site.] 

· NOTICE OF REQUIRED USE OF AMERICAN IRON, STEEL, AND OTHER MANUFACTURED GOODS—BUY AMERICAN ACT—CONSTRUCTION MATERIALS (MAR 2009)

(a) Definitions . “Construction material,” “domestic construction material,” “foreign construction material,” “manufactured construction material,” “steel,” and “unmanufactured construction material,” as used in this provision, are defined in the clause of this solicitation entitled “Required Use of Iron, Steel, and Other Manufactured Goods—Buy American Act—Construction Materials” (Federal Acquisition Regulation (FAR) clause 52.225–21).

(b) Requests for determinations of inapplicability. An offeror requesting a determination regarding the inapplicability of section 1605 of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111–5) (Recovery Act) or the Buy American Act shall submit the request with its offer, including the information and applicable supporting data required by paragraphs (c) and (d) of the clause at FAR 52.225–21.

(c) Evaluation of offers.

(1) If the Government determines that an exception based on unreasonable cost of domestic construction material applies, the Government will evaluate an offer requesting exception to the requirements of section 1605 of the Recovery Act or the Buy American Act by adding to the offered price of the contract—

(i) 25 percent of the offered price of the contract, if foreign iron, steel, or other manufactured goods are used as construction material based on unreasonable cost of comparable manufactured domestic construction material; and

(ii) 6 percent of the cost of foreign unmanufactured construction material included in the offer based on unreasonable cost of comparable domestic unmanufactured construction material.

(2) If two or more offers are equal in price, the Contracting Officer will give preference to an offer that does not include foreign construction material excepted at the request of the offeror on the basis of unreasonable cost.

(d) Alternate offers.

(1) When an offer includes foreign construction material not listed by the Government in this solicitation in paragraph (b)(2) of the clause at FAR 52.225–21, the offeror also may submit an alternate offer based on use of equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 1442 for the alternate offer and a separate cost comparison table prepared in accordance with paragraphs (c) and (d) of the clause at FAR 52.225–21 for the offer that is based on the use of any foreign construction material for which the Government has not yet determined an exception applies.

(3) If the Government determines that a particular exception requested in accordance with paragraph (c) of the clause at FAR 52.225–21 does not apply, the Government will evaluate only those offers based on use of the equivalent domestic construction material, and the offeror shall be required to furnish such domestic construction material. An offer based on use of the foreign construction material for which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

· Required Use of American Iron, Steel, and Other Manufactured Goods—Buy American Act—Construction Materials Under Trade Agreements MAR 2009)

(a) Definitions. As used in this clause—
Bahrainian, Mexican, or Omani construction material” means a construction material
that —

(1) Is wholly the growth, product, or manufacture of Bahrain, Mexico, or Oman; or

(2) In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in Bahrain, Mexico, or Oman into a new and different construction material distinct from the materials from which it was transformed.

Construction material means an article, material, or supply brought to the construction site by the Contractor or subcontractor for incorporation into the building or work. The term also includes an item brought to the site preassembled from articles, materials, or supplies. However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems incorporated into a public building or work and that are produced as complete systems, are evaluated as a single and distinct construction material regardless of when or how the individual parts or components of those systems are delivered to the construction site. Materials purchased directly by the Government are supplies, not construction material.

Domestic construction material means—
(1) An unmanufactured construction material mined or produced in the United States; or

(2) A construction material manufactured in the United States.

Foreign construction material means a construction material other than a domestic construction material.

Free trade agreement (FTA) country construction material means a construction material that—

(1) Is wholly the growth, product, or manufacture of an FTA country; or

(2) In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in an FTA country into a new and different construction material distinct from the materials from which it was transformed.

Least developed country construction material means a construction material that—

(1) Is wholly the growth, product, or manufacture of a least developed country; or

(2) In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in a least developed country into a new and different construction material distinct from the materials from which it was transformed.

Manufactured construction material means any construction material that is not unmanufactured construction material.

Recovery Act designated country means any of the following countries

1) A World Trade Organization Government Procurement Agreement (WTO GPA) country (Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, or United Kingdom);

(2) A Free Trade Agreement country (FTA)(Australia, Bahrain, Canada, Chile, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Mexico, Morocco, Nicaragua, Oman, Peru, or Singapore); or

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic Republic of Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives, Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia).

Recovery Act designated country construction material means a construction material that is a WTO GPA country construction material, an FTA country construction material, or a least developed country construction material.

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include other elements.

United States means the 50 States, the District of Columbia, and outlying areas.

Unmanufactured construction material means raw material brought to the construction site for incorporation into the building or work that has not been—

(1) Processed into a specific form and shape; or

(2) Combined with other raw material to create a material that has different properties than the properties of the individual raw materials.

WTO GPA country construction material means a construction material that—

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or

(2) In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in a WTO GPA country into a new and different construction material distinct from the materials from which it was transformed.

(b) Construction materials.

(1) The restrictions of section 1605 of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111–5) (Recovery Act) and the Buy American Act do not apply to Recovery Act designated country construction material. Consistent with U.S. obligations under international agreements, this clause implements—

(i) Section 1605 of the Recovery Act, by requiring, unless an exception applies, that all iron, steel, and other manufactured goods used as construction material in the project are produced in the United States; and

(ii) The Buy American Act providing a preference for unmanufactured domestic construction material.

(2) The Contractor shall use only domestic or Recovery Act designated country construction material other than Bahrainian, Mexican, or Omani construction material in performing this contract, except as provided in paragraphs (b)(3) and (b)(4) of this clause.

(3) The requirement in paragraph (b)(2) of this clause does not apply to the construction materials or components listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or indicate “none”.] 
(4) The Contracting Officer may add other construction material to the list in paragraph (b)(3) of this clause if the Government determines that—

(i) The cost of domestic construction material would be unreasonable.

(A) The cost of domestic iron, steel, or other manufactured goods used as construction material is unreasonable when the cumulative cost of such material will increase the overall cost of the contract by more than 25 percent;

(B) The cost of unmanufactured construction material is unreasonable when the cost of such material exceeds the cost of foreign material by more than 6 percent;

(ii) The construction material is not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality; or

(iii) The application of the restriction of section 1605 of the Recovery Act or the Buy American Act to a particular construction material would be inconsistent with the public interest.

(c) Request for determination of inapplicability of section 1605 of the Recovery Act or the Buy American Act. 
(1)(i) Any Contractor request to use foreign construction material in accordance with paragraph (b)(4) of this clause shall include adequate information for Government evaluation of the request, including—

(A) A description of the foreign and domestic construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Cost;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign construction materials cited in accordance with paragraph (b)(4) of this clause.

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed cost comparison table in the format in paragraph (d) of this clause.

(iii) The cost of construction material shall include all delivery costs to the construction site and any applicable duty.

(iv) Any Contractor request for a determination submitted after contract award shall explain why the Contractor could not reasonably foresee the need for such determination and could not have requested the determination before contract award. If the Contractor does not submit a satisfactory explanation, the Contracting Officer need not make a determination.

(2) If the Government determines after contract award that an exception to section 1605 of the Recovery Act or the Buy American Act applies and the Contracting Officer and the Contractor negotiate adequate consideration, the Contracting Officer will modify the contract to allow use of the foreign construction material. However, when the basis for the exception is the unreasonable cost of a domestic construction material, adequate consideration is not less than the differential established in paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an exception to the section 1605 of the Recovery Act or the Buy American Act applies, use of foreign construction material other than that covered by trade agreements is noncompliant with the applicable Act.

(d) Data . To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, the Contractor shall include the following information and any applicable supporting data based on the survey of suppliers:
Foreign and Domestic Construction Materials Cost Comparison

	Construction material description
	Unit of measure
	Quantity
	Cost(dollars)*

	Item 1: 
	
	
	

	Foreign construction material
	________
	________
	________

	Domestic construction material
	________
	________
	________

	Item 2: 
	
	
	

	Foreign construction material
	________
	________
	________

	Domestic construction material
	________
	________
	________


[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.][Include other applicable supporting information.] 

[*Include all delivery costs to the construction site.] 

Notice of Required Use Of American Iron, Steel, and Other Manufactured Goods—Buy American Act—Construction Materials Under Trade Agreements (MAR 2009)

(a) Definitions . “Bahrainian, Mexican, or Omani construction material,” “Construction material,” “domestic construction material,” “foreign construction material,” “manufactured construction material,” “Recovery Act designated country construction material,” “steel,” and “unmanufactured construction material,” as used in this provision, are defined in the clause of this solicitation entitled “Required Use of Iron, Steel, and Other Manufactured Goods—Buy American Act—Construction Materials Under Trade Agreements” (Federal Acquisition Regulation (FAR) clause 52.225–23).

(b) Requests for determination of inapplicability . An offeror requesting a determination regarding the inapplicability of section 1605 of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111–5) (Recovery Act) or the Buy American Act shall submit the request with its offer, including the information and applicable supporting data required by paragraphs (c) and (d) of FAR clause 52.225–23.

(c) Evaluation of offers.

(1) If the Government determines that an exception based on unreasonable cost of domestic construction material applies, the Government will evaluate an offer requesting exception to the requirements of section 1605 of the Recovery Act or the Buy American Act by adding to the offered price of the contract—

(i) 25 percent of the offered price of the contract, if foreign iron, steel, or other manufactured goods are used as construction material based on unreasonable cost of comparable manufactured domestic construction material; and

(ii) 6 percent of the cost of foreign unmanufactured construction material included in the offer based on unreasonable cost of comparable domestic unmanufactured construction material.

(2) If two or more offers are equal in price, the Contracting Officer will give preference to an offer that does not include foreign construction material excepted at the request of the offeror on the basis of unreasonable cost.

(d) Alternate offers.
(1) When an offer includes foreign construction material, except foreign construction material from a Recovery Act designated country other than Bahrain, Mexico, or Oman that is not listed by the Government in this solicitation in paragraph (b)(3) of FAR clause 52.225–23, the offeror also may submit an alternate offer based on use of equivalent domestic or Recovery Act designated country construction material other than Bahrainian, Mexican, or Omani construction material.

(2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 1442 for the alternate offer and a separate cost comparison table prepared in accordance with paragraphs (c) and (d) of FAR clause 52.225–23 for the offer that is based on the use of any foreign construction material for which the Government has not yet determined an exception applies.

(3) If the Government determines that a particular exception requested in accordance with paragraph (c) of FAR clause 52.225–23 does not apply, the Government will evaluate only those offers based on use of the equivalent domestic or Recovery Act designated country construction material other than Bahrainian, Mexican, or Omani construction material. An offer based on use of the foreign construction material for which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid.

· Attachment A – SDWSRF ARRA Buy American Certification
WHISTLEBLOWER RIGHTS 
(american RECOVERY AND reinvestment act of 2009)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· Section 1553 of ARRA, requires that the water system, its contractors and subcontractors shall not discharge, demote, or otherwise discriminate against any employee as a reprisal for disclosing information that the employee reasonably believes is evidence of:

1. gross mismanagement of an agency contract or grant relating to covered funds;

2. a gross waste of covered funds;

3. a substantial and specific danger to public health or safety related to the implementation or use of covered funds;

4. an abuse of authority related to the implementation or use of covered funds; or

5. a violation of law, rule, or regulation related to an agency contract (including the competition for or negotiation of a contract) or grant, awarded or issued relating to covered funds. 

· The term “covered funds” means funds made available under the funding agreement, and “Board” means the federal Recovery Accountability and Transparency Board established pursuant to Section 1521 of ARRA.

· The water system must post notices of the rights and remedies provided to employees and contractor whistleblowers per Section 1553 of ARRA.  A copy of the notice is provided below. 

· The water system must require its project contractors and subcontractors to post the notices, and must include the requirement in all project bid solicitation documents.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

NOTICE OF RIGHTS AND REMEDIES OF WHISTLEBLOWERS

The following provisions of Section 1553 of the American Recovery and Reinvestment Act of 2009 are applicable to all entities receiving funds made available under said Act.

SEC. 1553. PROTECTING STATE AND LOCAL GOVERNMENT AND CONTRACTOR WHISTLEBLOWERS.

(a) PROHIBITION OF REPRISALS.--An employee of any non-Federal employer receiving covered funds may not be discharged, demoted, or otherwise discriminated against as a reprisal for disclosing, including a disclosure made in the ordinary course of an employee's duties, to the Board, an inspector general, the Comptroller General, a member of Congress, a State or Federal regulatory or law enforcement agency, a person with supervisory authority over the employee (or such other person working for the employer who has the authority to investigate, discover, or terminate misconduct), a court or grand jury, the head of a Federal agency, or their representatives, information that the employee reasonably believes is evidence of--

(1) gross mismanagement of an agency contract or grant relating to covered funds;

(2) a gross waste of covered funds;

(3) a substantial and specific danger to public health or safety related to the implementation or use of covered funds;

(4) an abuse of authority related to the implementation or use of covered funds; or

(5) a violation of law, rule, or regulation related to an agency contract (including the competition for or negotiation of a contract) or grant, awarded or issued relating to covered funds.

(b) INVESTIGATION OF COMPLAINTS.--

(1) IN GENERAL.--A person who believes that the person has been subjected to a reprisal prohibited by subsection (a) may submit a complaint regarding the reprisal to the appropriate inspector general. Except as provided under paragraph (3), unless the inspector general determines that the complaint is frivolous, does not relate to covered funds, or another Federal or State judicial or administrative proceeding has previously been invoked to resolve such complaint, the inspector general shall investigate the complaint and, upon completion of such investigation, submit a report of the findings of the investigation to the person, the person's employer, the head of the appropriate agency, and the Board.

(2) TIME LIMITATIONS FOR ACTIONS.—

(A) IN GENERAL.--Except as provided under subparagraph (B), the inspector general shall, not later than 180 days after receiving a complaint under paragraph (1)--

(i) make a determination that the complaint is frivolous, does not relate to covered funds, or another Federal or State judicial or administrative proceeding has previously been invoked to resolve such complaint;  or

(ii) submit a report under paragraph (1).

(B) EXTENSIONS.--

(i) VOLUNTARY EXTENSION AGREED TO BETWEEN INSPECTOR GENERAL AND COMPLAINANT.--If the inspector general is unable to complete an investigation under this section in time to submit a report within the 180- day period specified under subparagraph (A) and the person submitting the complaint agrees to an extension of time, the inspector general shall submit a report under paragraph (1) within such additional period of time as shall be agreed upon between the inspector general and the person submitting the complaint.

(ii) EXTENSION GRANTED BY INSPECTOR GENERAL.--If the inspector general is unable to complete an investigation under this section in time to submit a report within the 180-day period specified under subparagraph (A), the inspector general may extend the period for not more than 180 days without agreeing with the person submitting the complaint to such extension, provided that the inspector general provides a written explanation (subject to the authority to exclude information under paragraph (4)(C)) for the decision, which shall be provided to both the person submitting the complaint and the non-Federal employer.

(iii) SEMI-ANNUAL REPORT ON EXTENSIONS.--The inspector general shall include in semi-annual reports to Congress a list of those investigations for which the inspector general received an extension.

(3) DISCRETION NOT TO INVESTIGATE COMPLAINTS.--

(A) IN GENERAL.--The inspector general may decide not to conduct or continue an investigation under this section upon providing to the person submitting the complaint and the non-Federal employer a written explanation (subject to the authority to exclude information under paragraph (4)(C)) for such decision.

(B) ASSUMPTION OF RIGHTS TO CIVIL REMEDY.--Upon receipt of an explanation of a decision not to conduct or continue an investigation under subparagraph (A), the person submitting a complaint shall immediately assume the right to a civil remedy under subsection (c)(3) as if the 210-day period specified under such subsection has already passed.

(C) SEMI-ANNUAL REPORT.--The inspector general shall include in semi-annual reports to Congress a list of those investigations the inspector general decided not to conduct or continue under this paragraph.

(4) ACCESS TO INVESTIGATIVE FILE OF INSPECTOR GENERAL.--

(A) IN GENERAL.--The person alleging a reprisal under this section shall have access to the investigation file of the appropriate inspector general in accordance with section 552a of title 5, United States Code (commonly referred to as the "Privacy Act"). The investigation of the inspector general shall be deemed closed for purposes of disclosure under such section when an employee files an appeal to an agency head or a court of competent jurisdiction.

(B) CIVIL ACTION.--In the event the person alleging the reprisal brings suit under subsection (c)(3), the person alleging the reprisal and the non-Federal employer shall have access to the investigative file of the inspector general in accordance with the Privacy Act.

(C) EXCEPTION.--The inspector general may exclude from disclosure--

(i) information protected from disclosure by a provision of law;  and

(ii) any additional information the inspector general determines disclosure of which would impede a continuing investigation, provided that such information is disclosed once such disclosure would no longer impede such investigation, unless the inspector general determines that disclosure of law enforcement techniques, procedures, or information could reasonably be expected to risk circumvention of the law or disclose the identity of a confidential source.

(5) PRIVACY OF INFORMATION.--An inspector general investigating an alleged reprisal under this section may not respond to any inquiry or disclose any information from or about any person alleging such reprisal, except in accordance with the provisions of section 552a of title 5, United States Code, or as required by any other applicable Federal law.

(c) REMEDY AND ENFORCEMENT AUTHORITY.--

(1) BURDEN OF PROOF.--

(A) DISCLOSURE AS CONTRIBUTING FACTOR IN REPRISAL.--

(i) IN GENERAL.--A person alleging a reprisal under this section shall be deemed to have affirmatively established the occurrence of the reprisal if the person demonstrates that a disclosure described in subsection (a) was a contributing factor in the reprisal.

 (ii) USE OF CIRCUMSTANTIAL EVIDENCE- A disclosure may be demonstrated as a contributing factor in a reprisal for purposes of this paragraph by circumstantial evidence, including--

(I) evidence that the official undertaking the reprisal knew of the disclosure; or

(II) evidence that the reprisal occurred within a period of time after the disclosure such that a reasonable person could conclude that the disclosure was a contributing factor in the reprisal.

(B) OPPORTUNITY FOR REBUTTAL.--The head of an agency may not find the occurrence of a reprisal with respect to a reprisal that is affirmatively established under subparagraph (A) if the non-Federal employer demonstrates by clear and convincing evidence that the non-Federal employer would have taken the action constituting the reprisal in the absence of the disclosure.

(2) AGENCY ACTION.--Not later than 30 days after receiving an inspector general report under subsection (b), the head of the agency concerned shall determine whether there is sufficient basis to conclude that the non-Federal employer has subjected the complainant to a reprisal prohibited by subsection (a) and shall either issue an order denying relief in whole or in part or shall take 1 or more of the following actions:

(A) Order the employer to take affirmative action to abate the reprisal.

(B) Order the employer to reinstate the person to the position that the person held before the reprisal, together with the compensation (including back pay), compensatory damages, employment benefits, and other terms and conditions of employment that would apply to the person in that position if the reprisal had not been taken.

(C) Order the employer to pay the complainant an amount equal to the aggregate amount of all costs and expenses (including attorneys' fees and expert witnesses' fees) that were reasonably incurred by the complainant for, or in connection with, bringing the complaint regarding the reprisal, as determined by the head of the agency or a court of competent jurisdiction.

(3) CIVIL ACTION.--If the head of an agency issues an order denying relief in whole or in part under paragraph (1), has not issued an order within 210 days after the submission of a complaint under subsection (b), or in the case of an extension of time under subsection (b)(2)(B)(i), within 30 days after the expiration of the extension of time, or decides under subsection (b)(3) not to investigate or to discontinue an investigation, and there is no showing that such delay or decision is due to the bad faith of the complainant, the complainant shall be deemed to have exhausted all administrative remedies with respect to the complaint, and the complainant may bring a de novo action at law or equity against the employer to seek compensatory damages and other relief available under this section in the appropriate district court of the United States, which shall have jurisdiction over such an action without regard to the amount in controversy.

Such an action shall, at the request of either party to the action, be tried by the court with a jury.

(4) JUDICIAL ENFORCEMENT OF ORDER.--Whenever a person fails to comply with an order issued under paragraph (2), the head of the agency shall file an action for enforcement of such order in the United States district court for a district in which the reprisal was found to have occurred. In any action brought under this paragraph, the court may grant appropriate relief, including injunctive relief, compensatory and exemplary damages, and attorneys fees and costs.

(5) JUDICIAL REVIEW.--Any person adversely affected or aggrieved by an order issued under paragraph (2) may obtain review of the order's conformance with this subsection, and any regulations issued to carry out this section, in the United States court of appeals for a circuit in which the reprisal is alleged in the order to have occurred. No petition seeking such review may be filed more than 60 days after issuance of the order by the head of the agency. Review shall conform to chapter 7 of title 5, United States Code.

(d) NONENFORCEABILITY OF CERTAIN PROVISIONS WAIVING RIGHTS AND REMEDIES OR REQUIRING ARBITRATION OF DISPUTES.--

(1) WAIVER OF RIGHTS AND REMEDIES.--Except as provided under paragraph (3), the rights and remedies provided for in this section may not be waived by any agreement, policy, form, or condition of employment, including by any predispute arbitration agreement.

(2) PREDISPUTE ARBITRATION AGREEMENTS.--Except as provided under paragraph (3), no predispute arbitration agreement shall be valid or enforceable if it requires arbitration of a dispute arising under this section.

(3) EXCEPTION FOR COLLECTIVE BARGAINING AGREEMENTS.--Notwithstanding paragraphs (1) and (2), an arbitration provision in a collective bargaining agreement shall be enforceable as to disputes arising under the collective bargaining agreement.

(e) REQUIREMENT TO POST NOTICE OF RIGHTS AND REMEDIES.--Any employer receiving covered funds shall post notice of the rights and remedies provided under this section.

(f) RULES OF CONSTRUCTION.--

(1) NO IMPLIED AUTHORITY TO RETALIATE FOR NON-PROTECTED DISCLOSURES.--Nothing in this section may be construed to authorize the discharge of, demotion of, or discrimination against an employee for a disclosure other than a disclosure protected by subsection (a) or to modify or derogate from a right or remedy otherwise available to the employee.

(2) RELATIONSHIP TO STATE LAWS.--Nothing in this section may be construed to preempt, preclude, or limit the protections provided for public or private employees under State whistleblower laws.

(g) DEFINITIONS.--In this section:

(1) ABUSE OF AUTHORITY.--The term "abuse of authority" means an arbitrary and capricious exercise of authority by a contracting official or employee that adversely affects the rights of any person, or that results in personal gain or advantage to the official or employee or to preferred other persons.

(2) COVERED FUNDS.--The term "covered funds" means any contract, grant, or other payment received by any non-Federal employer if--

(A) the Federal Government provides any portion of the money or property that is provided, requested, or demanded;  and

(B) at least some of the funds are appropriated or otherwise made available by this Act.

(3) EMPLOYEE.--The term "employee"--

(A) except as provided under subparagraph (B), means an individual performing services on behalf of an employer;  and

(B) does not include any Federal employee or member of the uniformed services (as that term is defined in section 101(a)(5) of title 10, United States Code).

(4) NON-FEDERAL EMPLOYER.--The term "non-Federal employer"--

(A) means any employer--

(i) with respect to covered funds--

(I) the contractor, subcontractor, grantee, or recipient, as the case may be, if the contractor, subcontractor, grantee, or recipient is an employer; and

(II) any professional membership organization, certification or other professional body, any agent or licensee of the Federal government, or any person acting directly or indirectly in the interest of an employer receiving covered funds; or

(ii) with respect to covered funds received by a State or local government, the State or local government receiving the funds and any contractor or subcontractor of the State or local government;  and

(B) does not mean any department, agency, or other entity of the Federal Government.

(5) STATE OR LOCAL GOVERNMENT.--The term "State or local government" means--

(A) the government of each of the several States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands, the Commonwealth of the Northern Mariana Islands, or any other territory or possession of the United States; or

(B) the government of any political subdivision of a government listed in subparagraph (A).

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
DAVIS-BACON ACT PROVISIONS 
(29 cfr 5.5)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All SDWRF-ARRA funded projects must comply with the Davis-Bacon Act.
· Water systems are encouraged to contact a labor compliance consultant regarding specific labor related requirements.

· Water systems are reminded that they must post information regarding the Davis Bacon Act requirements at the jobsite.  An acceptable poster format is available at the following website: http://www.dol.gov/esa/whd/programs/dbra/wh1321.htm
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
“(a)
(1) Minimum wages.

(i) All laborers and mechanics employed or working upon the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section (1)(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in Sec. 5.5(a)(4). Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided that the employer's payroll records accurately set forth the time spent in each classification in which work is performed. The wage determination (including any additional classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the contract shall be classified in conformance with the wage determination. The contracting officer shall approve an additional classification and wage rate and fringe benefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the contracting officer agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and the contracting officer do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the contracting officer shall refer the questions, including the views of all interested parties and the recommendation of the contracting officer, to the Administrator for determination. The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor to set aside in a separate account assets for the meeting of obligations under the plan or program.

(2) Withholding. The United States Environmental Protection Agency (USEPA) or the [INSERT WATER SYSTEM NAME] shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld from the contractor under this contract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the wages required by the contract, the USEPA may, after written notice to the contractor or [INSERT WATER SYSTEM NAME] take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased.
(3) Payrolls and basic records.

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or development of the project). Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to the USEPA if the agency is a party to the contract, but if the agency is not such a party, the contractor will submit the payrolls to [INSERT WATER SYSTEM NAME], for transmission to the USEPA. The payrolls submitted shall set out accurately and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on weekly transmittals. Instead the payrolls shall only need to include an individually identifying number for each employee (e.g., the last four digits of the employee's social security number). The required weekly payroll information may be submitted in any form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is responsible for the submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall maintain the full social security number and current address of each covered worker, and shall provide them upon request to the USEPA if the agency is a party to the contract, but if the agency is not such a party, the contractor will submit them to [INSERT WATER SYSTEM NAME] for transmission to the USEPA or the Wage and Hour Division of the Department of Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a violation of this section for a prime contractor to require a subcontractor to provide addresses and social security numbers to the prime contractor for its own records, without weekly submission to the [INSERT WATER SYSTEM NAME].
(B) Each payroll submitted shall be accompanied by a ``Statement of Compliance,'' signed by the contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under Sec.  5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained under Sec.  5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the ``Statement of Compliance'' required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this section available for inspection, copying, or transcription by authorized representatives of the USEPA or the Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the contractor or subcontractor fails to submit the required records or to make them available, the Federal agency may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees—

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the (write in the name of the Federal agency) may by appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall not be subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their representatives.

(10) Certification of eligibility.

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(b) Contract Work Hours and Safety Standards Act. The Agency Head shall cause or require the contracting officer to insert the following clauses set forth in paragraphs (b)(1), (2), (3), and (4) of this section in full in any contract in an amount in excess of $100,000 and subject to the overtime provisions of the Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition to the clauses required by Sec. 5.5(a) or 4.6 of part 4 of this title. As used in this paragraph, the terms laborers and mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor responsible therefore shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of Columbia or a territory, to such District or to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1) of this section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The USEPA or the [INSERT WATER SYSTEM NAME] shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any moneys payable on account of work performed by the contractor or subcontractor under any such contract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section.

(c) In addition to the clauses contained in paragraph (b), in any contract subject only to the Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in Sec. 5.1, the Agency Head shall cause or require the contracting officer to insert a clause requiring that the contractor or subcontractor shall maintain payrolls and basic payroll records during the course of the work and shall preserve them for a period of three years from the completion of the contract for all laborers and mechanics, including guards and watchmen, working on the contract. Such records shall contain the name and address of each such employee, social security number, correct classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid. Further, the Agency Head shall cause or require the contracting officer to insert in any such contract a clause providing that the records to be maintained under this paragraph shall be made available by the contractor or subcontractor for inspection, copying, or transcription by authorized representatives of the USEPA and the Department of Labor, and the contractor or subcontractor will permit such representatives to interview employees during working hours on the job.”

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid.

· None

ARRA CONSTRUCTION SIGNAGE REQUIREMENTS 
(american RECOVERY AND reinvestment act of 2009)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The water system must include ARRA signage requirements in the bid solicitation documents.  The costs for ARRA funding are eligible for reimbursement under ARRA.

· The water system must display ARRA signage to inform the public that the project is an ARRA investment.  For projects that are primarily for the installation or retrofit of meters, the water system must include the ARRA signage and project information in the notice to customers of the upcoming meter project.  Such notice must contain the total project cost, the name of the contractor, that the source of funding is the California Department of Public Health – Safe Drinking Water State Revolving Fund Program with American Recovery and Reinvestment Act (ARRA) funds.  The water system must have a portable sign displaying the ARRA project information at water meter project site(s).  ARRA signage must be substantially in the form provided below.

· The ARRA logo may be obtained at the following website: http://www.recovery.gov/?q=node/203
· If the CDPH-SRF logo is displayed along with the ARRA logo and logos of other participating entities, the CDPH-SRF logo must not be displayed in a manner that implies that the CDPH-SRF itself is conducting the project.  Instead, the CDPH-SRF logo must be accompanied with a statement indicating that the funding recipient received financial assistance from the CDPH-SRF for the project.

See below for the temporary construction sign template.

[image: image1.png]Financed by:
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· Minimum Sign dimensions:  4’x 8’ X ¾”

· Actual Text size should reflect the text size depicted in the example

· Actual text style shall be Arial (normal) and the text color shall be black on a white background.

· Actual Graphic Size should reflect the graphic size depicted in the example
For meter projects the funding recipient will need to include in its notice to the customer of the upcoming water meter project, the ARRA Logo, the total project cost, the name of the contractor, and that the source of funding is the California Department of Public Health - Safe Drinking Water State Revolving Fund Program with American Recovery and Reinvestment Act (ARRA) funds.  During meter installation, there needs to be two (2) temporary portable signs that are to be placed at either end of the street where the meter is being installed.  For meter projects, the same sign template shall be used as above, however the signage requirements are as follows:

· Minimum Sign dimensions:  2’x 3’x ¾” and shall be 3’ high

· Actual Text size should reflect the text size depicted in the example

· Actual text style shall be Arial (normal) and the text color shall be black on a white background.

· Actual Graphic Size should reflect the graphic size depicted in the example
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

ARRA TIMELINE IS ABSOLUTE 
(american RECOVERY AND reinvestment act of 2009)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· Certain project milestones must be completed within the timeline specified by ARRA.  The contractor must be notified that time is of the essence when completing this project.  If the contractor cannot meet the required deadline, their bid may be rejected.

· The water system must issue a notice to proceed within 60 days of funding agreement execution.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

REPORTING REQUIREMENTS 
(american RECOVERY AND reinvestment act of 2009)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The contractor must be notified and acknowledge that the project is subject to all ARRA reporting requirements, and the contractor must agree to provide any and all information necessary to meet these reporting requirements.  The contractor must respond to these requests in a timely manner.

· The contractor must be notified and acknowledge that from time to time the supplier may receive further guidance from the USEPA or State, which may require the contractor to provide additional reports or information relating to the ARRA.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

AUDIT, INSPECTION AND RECORDKEEPING REQUIREMENTS 
(american RECOVERY AND reinvestment act of 2009)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The State shall have the right, but not the duty, to inspect the work being performed on the project at any and all reasonable times during the term of the funding agreement.  This right extends to the inspection of any portion of the project under control of the water system’s contractor and/or subcontractors.  Therefore, the water system must include provisions ensuring such access in all of its project related contracts or subcontracts.

· Upon execution of the funding agreement and three years following final disbursement of funds, the water system shall be subject to the examination and audit by State or any of its designated agents (Government Code Section 8546.7).  The water system is also subject to examination and audit by the United States Environmental Protection Agency, the Comptroller General of the United States, and the United States Office of the Inspector General, with respect to all matters connected with the performance of the funding agreement.

· At any and all reasonable times during the term of the funding agreement, the State or any of its designated agents shall have the right to inspect and to make copies of any books, records, or reports pertaining to the funding agreement.  The water system must maintain and make available records of all its costs, disbursements, and receipts with respect to its activities under the funding agreement.

· Contractors and subcontractors are required to maintain books, records, and other documents pertinent to their work on the project in accordance with Generally Accepted Accounting Principles.
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

EEO AFFIRMITIVE ACTION PROVISIONS AND CLAUSES 
(executive order 11246 and 11375:  41 CFR part 60-4)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:
· All prime contractors and subcontractors contracted to perform work on a SDWSRF-ARRA funded projects must comply with all appropriate Equal Employment Opportunity and Affirmative Action requirements.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
The Offeror's or Bidder's attention is called to the "Equal Opportunity Clause" and the "Standard Federal Equal Employment Specifications" set forth herein.

The goals and timetables for minority and female participation, expressed in percentage terms for the contractor's aggregate workforce in each trade on all construction work in the covered area, are as follows:

Time-
Goals for minority participation
Goals for female participation

tables 
for each trade

for each trade

(Agency to insert start and
(Insert goals from Minority


6.9%

end dates of contract)
Participation Table, see Exhibit A)

These goals are applicable to all the Contractor's construction work (whether or not it is Federal or federally assisted) performed in the covered area.  If the contractor performs construction work in a geographical area located outside of the covered area, it shall apply the goals established for such geographical area where the work is actually performed.  With regard to this second area, the contractor also is subject to the goals for both its federally involved and non-federally involved construction.

The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60‑4 shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations required by the specifications set forth in 41 CFR 60‑4.3(a), and its efforts to meet the goals.  The hours of minority and female employment and training must be substantially uniform throughout the length of the contract, and in each trade, and the contractor shall make a good faith effort to employ minorities and women evenly on each of its projects.  The transfer of minority or female employees or trainees from Contractor to Contractor or from project to project for the sole purpose of meeting the Contractor's goals shall be a violation of the contract, the Executive Order and the regulations in 41 CFR Part 60‑4. Compliance with the goals will be measured against the total work hours performed.

The Contractor shall provide written notification to the Director of the Office of Federal Contract Compliance Programs within 10 working days of award of any construction subcontract in excess of $10,000 at any tier for construction work under the contract resulting from this solicitation.  The notification shall list the name, address and telephone number of the subcontractor; employer identification number of the subcontractor; estimated dollar amount of the subcontract; estimated starting and completion dates of the subcontract; and the geographical area in which the subcontract is to be performed.

As used in this Notice, and in the contract resulting from this solicitation, the "covered area" is: _______________________________________________________________________ 
     (insert description of the geographical areas where the contract is to be performed giving the state, county and city, if any)
During the performance of this contract, the contractor agrees as follows:

(1) The contractor will not discriminate against any employee or applicant for employment because of race, color, religion, sex, or national origin. The contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, religion, sex or national origin. Such action shall include, but not be limited to the following: employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. The contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the contracting officer setting forth the provisions of this nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the contractor, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex or national origin.

(3) The contractor will send to each labor union or representative of workers with which he has a collective bargaining agreement or other contract or understanding, a notice, to be provided by the agency contracting officer, advising the labor union or workers' representative of the contractor's commitments under Section 202 of Executive Order No. 11246 of September 24, 1965, and shall post copies of the notice in conspicuous places available to employees and applicants for employment.

(4) The contractor will comply with all provisions of Executive Order No. 11246 of Sept. 24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.

(5) The contractor will furnish all information and reports required by Executive Order No. 11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and accounts by the contracting agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

(6) In the event of the contractor's noncompliance with the nondiscrimination clauses of this contract or with any of such rules, regulations, or orders, this contract may be cancelled, terminated or suspended in whole or in part and the contractor may be declared ineligible for further Government contracts in accordance with procedures authorized in Executive Order No. 11246 of Sept. 24, 1965, and such other sanctions may be imposed and remedies invoked as provided in Executive Order No. 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(7) The contractor will include the provisions of paragraphs (1) through (7) in every subcontract or purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The contractor will take such action with respect to any subcontract or purchase order as may be directed by the Secretary of Labor as a means of enforcing such provisions including sanctions for noncompliance: Provided, however, that in the event the contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction, the contractor may request the United States to enter into such litigation to protect the interests of the United States."

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· Attachment L – Equal Employment Opportunity Notice
· Attachment M – Equal Employment Opportunity Certification
EEO – CERTIFICATION OF NON-SEGREGATED FACILITIES 
(41 CFR 60-1.8)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:
· All federally assisted construction contractors must comply with all appropriate Equal Employment Opportunity requirements.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
“The federally assisted construction contractor certifies that he does not maintain or provide for his employees any segregated facilities at any of his establishments, and that he does not permit his employees to perform their services at any location, under his control, where segregated facilities are maintained.  The federally assisted construction contractor certifies further that he will not maintain or provide for his employees any segregated facilities at any of his establishments, and that he will not permit his employees to perform their services at any location, under his control, where segregated facilities are maintained.  The federally assisted construction contractor agrees that a breach of this certification is a violation of the Equal Opportunity Clause in this contract.  As used in this certification, the term “segregated facilities” means any waiting rooms, work areas, restrooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing areas, transportation, and housing facilities provided for employees which are segregated by explicit directive or are in fact segregated on the basis of race, creed, color, or national origin, because of habit, local custom, or otherwise.  

The federally assisted construction contractor agrees that (except where he has obtained identical certifications from proposed subcontractors for specified time period) he will obtain identical certifications from proposed subcontractors prior to the award of subcontracts exceeding $10,000 which are not exempt form the provisions of the Equal Opportunity Clause, and that he will retain such certifications in his files.”
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· Attachment B - Certification of Non-segregated Facilities
DISADVANTAGED BUSINESS ENTERPRISES PROVISIONS 
(EXECUTIVE ORDERS 11625, 121138, AND 12432)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All SDWSRF-ARRA funded contracts must comply with all appropriate DBE requirements, in addition to any MBE/WBE requirements.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
Compliance with the requirements of this document and attachments satisfies the Disadvantaged Business Enterprise (DBE) requirements for this construction contract.  Failure to take the six (6) affirmative steps listed under Good Faith Effort Requirements, prior to bid opening and to submit the following forms with the bid package shall cause the bid to be rejected as a non-responsive bid.

· Disadvantaged Business Enterprise Information Form
· EPA Form 6100-03 (DBE Subcontractor Performance Form)

· EPA Form 6100-04 (DBE Subcontractor Utilization Form)

The    (Water System)   advises potential bidders that the project   is/may be   funded in whole or part with federal loan or grant funds through the California Safe Drinking Water State Revolving Fund, and, therefore federal Disadvantaged Business Enterprise (DBE) regulations apply to this project. (Reference 40 Code of Federal Regulations Part 33 – Participation by Disadvantaged Business Enterprises in U.S. Environmental Protection Agency Programs).   

The DBE rule requires that responsive bid shall conform with “Good Faith Efforts” to increase DBE awareness of procurement opportunities through race/gender neutral efforts. Race/gender neutral efforts are ones which increase awareness of contracting opportunities in general, including outreach, recruitment and technical assistance.  Bidder agrees that it will cooperate with and assist the    (Water System)   in fulfilling the DBE Good Faith Effort Requirement achieving “fair share objectives” and will exercise Good Faith Efforts to achieve such minimum participation of small, minority and women owned businesses.  In particular, in submitting a bid, the bidder shall, in the selection of any and all contractors, subcontractors, and vendors for the procurement of equipment, supplies, construction, and services related to the project, at a minimum, undertake the following affirmative “Good Faith Effort” steps:

Good Faith Effort Requirements

(1) Include disadvantaged business enterprises on solicitation lists;

(2) Assure that disadvantaged business enterprises are solicited whenever they are potential sources, in a way that encourages and facilitates their participation in the competitive process. 
(3) Divide total requirements, when economically feasible, into small tasks or quantities to permit maximum participation by disadvantaged business enterprises. 

(4) Establish delivery schedules, when the requirements of the work permit, which will encourage participation by disadvantaged business enterprises.;

(5) Use the services and assistance of the Small Business Administration and the U.S. Minority Business Development Agency, as appropriate; and

(6) If any contractor awards subagreements, require the contractor to take the affirmative steps in paragraphs (1) through (5) of this section.

Each bid must include submission of the Disadvantaged Business Enterprises Information Form, identifying each proposed subcontractor/supplier/ vendor for the project.  Using the Disadvantaged Business Enterprises Information Form, the bidder must provide the following information for each proposed subcontractor/supplier/vendor: (1) Firm name; (2) Contact person; (3) Entity’s mailing address: (4) telephone number; (5) e-mail address; (6) The procurement on which the proposed subcontractor/supplier/vendor bid or quoted, and when; and (7) proposed subcontractor/supplier/vendor status as a disadvantaged business enterprise or non- disadvantaged business enterprise. 

Other Requirements:

(1) The apparent successful low bidder must submit documentation showing that, prior to bid opening, the required Good Faith Effort was made.  The documentation must be received by the    (Water System)   within   (#)   working days following bid opening, except the Disadvantaged Business Enterprise Information Form, which is to be submitted with the bid.  Failure to submit the Disadvantaged Business Enterprise Information Form with the bid will cause the bid to be rejected as non-responsive.

(2) If the apparent successful low bidder has rejected or considered as non-responsible and or non-responsive any low DBE sub-bidder, a complete explanation must be provided to the    (Water System)  .

(3) Using the MBE/WBE Verification of Qualification Form, apparent successful low bidder must provide evidence of certification by a federal, State, or local government entity for each Disadvantaged Business Enterprise firm to be utilized.  Such certification documentation shall be submitted within   (#)   working days following bid opening.  

(4) If additional procurement becomes necessary after the award of the prime contract, good faith efforts shall be applied, and, if Disadvantaged Business Enterprise subcontracts are awarded, the MBE/WBE Verification of Qualification Form shall be provided to the    (Water System)   by the prime contractor within 10 working days following the award of each new subcontract.

(5) Any deviation from the information contained in the Disadvantaged Business Enterprise Information Form shall not result in a reduction of Disadvantaged Business Enterprise participation without prior approval of the    (Water System)  .

(6) Failure of the apparent low bidder to perform the six affirmative Good Faith Effort steps prior to bid opening and/or to submit the Disadvantaged Business Enterprise Information Form with its bid will lead to its bid being declared non-responsive by the    (Water System)  .  The    (Water System)   may then award the contract to the next low responsive, responsible bidder meeting the requirements of these contract provisions.  

(7) Prime contractor must pay its subcontractor for satisfactory performance no more than 30 days from the prime contractor’s receipt of payment.

(8) Prime contractor must provide each proposed subcontractor/supplier/vendor copies of EPA Form 6100-02 (DBE Subcontractor Participation Form) and EPA Form 6100-03 (DBE Subcontractor Performance Form).  

(9) Each bid must include submission of EPA Form 6100-03 (DBE Subcontractor Performance Form) and EPA Form 6100-04 (DBE Subcontractor Utilization Form).   

Fair Share Objectives

Interested bidders are advised that the following fair share objectives have been established for this project.   Fulfillment of the Disadvantaged Business Enterprise requirement is based on documented completion of the Good Faith Effort Requirements, not level of Disadvantaged Business Enterprise participation proposed/achieved.

	
	Minority Business Enterprise
	Women’s Business Enterprise

	CONSTRUCTION
	14%
	6%

	SUPPLIES
	22%
	14%

	SERVICES
	31%
	32%

	EQUIPMENT
	13%
	19%


Semiannual DBE Utilization Reporting

In order to fulfill federal reporting requirements, the selected prime contractor must, using the MBE/WBE Utilization Form, report to    (Water System)   on a semiannual basis, their utilization of Minority Business Enterprise and Women’s Business Enterprise subcontractor/supplier/vendors.

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
Attachment C -
Disadvantaged Business Enterprises Information Form

Attachment D -
MBE/WBE Verification of Qualification Form

Attachment E -
EPA Form 6100-02 (DBE Subcontractor Participation Form)

Attachment F -
EPA Form 6100-03 (DBE Subcontractor Performance Form)

Attachment G -
EPA Form 6100-04 (DBE Subcontractor Utilization Form)

Attachment H -
MBE/WBE Utilization Form

CLEAN WATER ACT AND CLEAN AIR ACT PROCUREMENT PROHIBITION (Executive Order 11738)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The water system must certify that it will not procure goods, services, or materials from any entity, or otherwise utilize any facility for the construction of the project, if the entity or facility is listed on the USEPA List of Violating Facilities.

· The water system must certify that it will comply with the provisions of Executive Order No.11738, 3 C.F.R. 799 (1973), Section 306 of the Clean Air Act 42 U.S.C. 7606 (1994) and Section 508 of the Clean Water Act 33 U.S.C. 1368 (1982).
· A list of excluded parties may be found at the following website: https://www.epls.gov/ 
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
DEBARMENT, SUSPENSION, INELIGIBILITY, AND VOLUNTARY EXCLUSION (Executive Order 12549)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All prime contractors and subcontractors must meet debarment, suspension, ineligibility, and voluntary exclusion requirements pursuant to Executive Order 12549.
· A list of excluded parties may be found at the following website: https://www.epls.gov/ 
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
(1) The contractor certifies, by submission of this proposal, that it and its principals: 

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded by any Federal agencies;

(b) Have not within a three‑year period preceding this proposal been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State or local) transaction or contract under a public transaction; violation of Federal or State antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal, State or local) with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

(d) Have not within a three‑year period preceding this application/proposal had one or more public transactions (Federal, State or local) terminated for cause or default.

(2) Where the contractor is unable to certify to any of the statements in this certification, such contractor shall attach an explanation to this proposal.
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· Attachment I - Certification Regarding Debarment, Suspension, Ineligibility and Voluntary  Exclusion
CULTURAL RESOURCES PRESERVATION
(Funding Agreement)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All SDWSRF-ARRA funded projects should comply with all applicable federal cross-cutter requirements.
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· In the event that potential Historical, Archeological, or Cultural Resources, including but not limited to human remains, are discovered during subsurface excavations at the site of construction, the contractor shall cease all construction operations at the location of the potential find and contact the water system for further direction.
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

LEGAL COMPLIANCE 
(FUNDING AGREEMENT)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The prime contractor and subcontractors must comply with, all applicable federal and State laws, rules and regulations, permits, and all applicable local ordinances, specifically including, but not limited to, environmental, procurement and safety laws, rules, regulations, permits, and ordinances.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

COMPETITIVE BIDDING 
(FUNDING AGREEMENT, Section 7)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All construction contracts related in any way to the Project shall be let by competitive bid procedures which assure award of such contracts to the lowest responsible bidders.  

· Supplier shall adhere to any applicable state or local ordinance for competitive bidding and applicable labor laws

· In order to be competitively bidding and not appear to be sole sourcing, a system needs to specify two brands and include the words “or equivalent” as a third option.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

NONDISCRIMINATION CLAUSE 
(FAIR EMPLOYMENT AND HOUSING ACT, GOVERNMENT CODE 12900)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· All prime contractors and subcontractors contracted to perform work on a SDWSRF-ARRA funded projects must comply with California State nondiscrimination requirements.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
During the performance of this contract, contractor and its subcontractors shall not unlawfully discriminate against any employee or applicant for employment because of race, religion, color, national origin, ancestry, physical handicap, medical condition, marital status, age (over 40) or sex.  Contractors and subcontractors shall insure that the evaluation and treatment of their employees and applicants for employment are free of such discrimination.  Contractors and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12900 et seq.) and the applicable regulations promulgated thereunder (California Administrative Code, Title 2, Section 7285.0 et seq.).  The applicable regulations of the Fair Employment and Housing Commission implementing Government Code, Section 12900, set forth in Chapter 5 of Division 4 of Title 2 or the California Administrative Code are incorporated into this contract by reference and made a part hereof as if set forth in full.  Contractor and its subcontractor shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other agreement.

This contractor shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under the contract.

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· Attachment J - Nondiscrimination Clause Certification Form
WORKERS’ COMPENSATION CLAUSE 
(CALIFORNIA LABOR CODE, SECTION 3700)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The water system must be aware of the provisions of Section 3700 of the California Labor Code, which requires every employer to be insured against liability for workers' compensation or to undertake self‑insurance in accordance with the provisions of that code, and water system must comply with such provisions before commencing the performance of the work under the funding agreement and must make its contractors and subcontractors aware of this provision.
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None

NON-COLLUSION AFFIDAVIT 
(cALIFORNIA PUBLIC CONTRACT CODE, SECTION 7106)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· Any public works contract of a supplier shall include a non-collusion affidavit

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None
C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· Attachment K – Non-Collusion Affidavit
ADDITIONAL INSURANCE 
(funding agreement)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The water system must agree that for any policy of general liability insurance concerning the construction of the project, it require its contractors and subcontractors produce a certificate of insurance showing that the State, its officers, agents, employees, and servants as additional insured.  The water system must provide the State with a copy of all such certificates prior to the commencement of construction.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
IDENTIFICATION OF CONTRACTOR’S LICENSE CLASSIFICATION
(pUBLIC cONTRACT cODE, SECTION 3300)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· Any contractor who contracts directly with the supplier must posses a contractor’s license at the time a construction contract is awarded as well as retain the contractor’s license for the duration of the contract, pursuant to Public Contract Code, Section 3300, which states:

(a) Any public entity, as defined in Section 1100 of the California Public Contract Code, shall specify the classification of the contractor’s license which a contractor shall possess at the time a contract is awarded.  The specification shall be included in any plans prepared for a public project and in any notice inviting bids pursuant to this code.

This requirement shall apply only with respect to contractors who contract directly with the public entity.

(b) A contractor who is not awarded a public contract because of the failure of the entity, as defined in subdivision (a), to comply with that subdivision shall not receive damages for loss of contract.
· The supplier shall also request and retain documentation of the contractor’s license.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
LISTING OF SUBCONTRACTORS

(pUBLIC cONTRACT cODE, SECTION 4104)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The supplier must collect, document and retain information on all subcontractors submitting bids and performing work under the contract included herein, per the requirements of the CA. Public Contract Code, Section 4104 provision listed below.

Any officer, department, board or commission taking bids for the construction of any public work or improvement shall provide in the specifications prepared for the work or improvement or in the general conditions under which bids will be received for the doing of the work incident to the public work or improvement that any person making a bid or offer to perform the work, shall, in his or her bid or offer, set forth:

(a) (1) The name and the location of the place of business of each subcontractor who will perform work or labor or render service to the prime contractor in or about the construction of the work or improvement, or a subcontractor licensed by the State of California who, under subcontract to the prime contractor, specially fabricates and installs a portion of the work or improvement according to detailed drawings contained in the plans and specifications, in an amount in excess of one-half of 1 percent of the prime contractor's total bid or, in the case of bids or offers for the construction of streets or highways, including bridges, in excess of one-half of 1percent of the prime contractor's total bid or ten thousand dollars ($10,000), whichever is greater.

(2) (A) Subject to subparagraph (B), any information requested by the officer, department, board, or commission concerning any subcontractor who the prime contractor is required to list under this subdivision, other than the subcontractor's name and location of business, may be submitted by the prime contractor up to 24 hours after the deadline established by the officer, department, board, or commission for receipt of bids by prime contractors.

(B) A state or local agency may implement subparagraph (A) at its option.

(b) The portion of the work that will be done by each subcontractor under this act.  The prime contractor shall list only one subcontractor for each portion as is defined by the prime contractor in his or her bid.”

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
CONTRACTOR’S WARRANTY 

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

· The water system must ensure that the contractor’s warranty on the work performed for the project shall not begin until the water system certifies the project complete.
B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:

· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
OTHER GENERAL BID DOCUMENT REQUIREMENTS
(PUBLIC CONTRACT CODE)

A. The following requirements must be addressed in the bid solicitation and construction contract documents:

Other items that must be addressed in bid documents:
· Date/Time/Location of Bid Opening

· MINIMUM fifteen day interval between Bid Advertisement and Bid Opening

· Project change order process must be consistent with ARRA funding requirements

· Waiver and Final Release from contractor

· Contractor dispute resolution procedures

· Performance and assurance clauses

The preceding items must be addressed in the bid solicitation documents.  The water systems may use language consistent with the Public Contract Code and their own internal requirement.  Further guidance will be provided as it becomes available.

B. Please incorporate the following provision, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents, except where you are asked to provide specific information:
· None

C. Please insert the following certification form, unchanged and in its entirety, within your project’s bid solicitation and construction contract documents and direct the contractor to complete and return the form when submitting a bid:
· None
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