
 
 
 
 
 

Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
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California Department of Food and Agriculture 
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Comments Response 
 

CDFA R1:  Water Board staff acknowledges that the one 
week period assigned to the treatment event may preclude 
the use of some pesticides including slow-acting systemic 
herbicides. In recognition of the variability of the duration of a 
treatment event, the duration of a treatment event will not be 
discretely defined to one week as previously proposed. 
Instead the duration of the treatment event will be limited to 
the shortest duration possible while still achieving project 
success and will be defined on a project-by-project basis. 
The duration of the treatment event will be determined by 
whether the pesticide in use is a fast-acting chemical or a 
slow-release systemic compound and by considering site-
specific conditions (flow, target species, water chemistry). 
assigned to the treatment event. Project proponents, 
however, will be required to begin water quality monitoring 
one week post-application event (i.e., when pesticides are 
first applied to surface water) to track the ambient 
concentration and degradation of the aquatic pesticide.   
 
For further clarification on how this amendment provides for 
the potential use of systemic pesticides that require a time-
release mode that often extends beyond one week for 
effectiveness see Chapter 4 of the Basin Plan under the 
section titled "Purpose and Need for Exemption." 
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Refer to CDFA R1 on the previous page.  

CDFA R2:  The Water Board will consider projects for an 
exemption on a project-by-project basis. Though projects proposed 
for purposes of providing safe navigation and effective water 
delivery are not explicitly identified in the Basin Plan the Water 
Board may provide a prohibition exemption for these types of 
projects where there is a nexus to public health and safety.  

CDFA R3:  Water Board staff concurs with the minor language 
revisions and have made the changes in the appropriate locations 
throughout Chapter 4 of the Basin Plan under the section titled 
“Findings Necessary for Granting an Exemption.” 

CDFA R4: PRC 21060.3 and CEQA Guidelines 15359 provide a 
definition of an action that may be considered an emergency that 
may be exempt from CEQA; it does not specify what authority 
declares the project an emergency. CEQA section 15269 provides 
which types of projects are statutorily exempt from the requirements 
of CEQA because they fit the definition of emergency. CEQA 
subsection 15269(a) does specify that the Governor is the authority 
that declares a situation an emergency, but CEQA sections 15269 
(b) and (c) do not specify which entity needs to declare the project 
as an emergency. If the CDFA or a resources agency is the CEQA 
lead on a project, it may declare an activity is an emergency project, 
according to the definition, and the project is statutorily exempt from 
CEQA. When the exemption request is filed with the Water Board, 
the Water Board would need to concur with the lead agency's 
determination or otherwise file a separate CEQA finding.   
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Refer to CDFA R3 on previous page.

CDFA R5:  Water Board staff has added language to the Time 
Sensitive Category which includes aquatic invasive species listed 
as a Noxious Weed Species in Title 3, Section 4500 of the 
California Administrative Code and/or the Federal Noxious Weed 
Act. P.L. 93-629.

CDFA R6: We anticipate receiving exemption requests both for 
one-time applications proposed in response to a single problem 
as well as exemption requests associated with pest abatement 
programs. Some programs are associated with statutory 
requirements (e.g., mosquito abatement). The Water Board 
anticipates receiving exemption requests for programs that are 
on-going, maintenance activities (e.g., navigational weed 
management). 
 
In response to the commenter's assumptions about specific 
examples, staff would like to clarify the anticipated circumstance 
of particular projects. The need to address cyanobacteria, which 
contributes to Harmful Algal Blooms, would fall under public 
health and safety and, depending on the specifics of the project, 
could be addressed as time sensitive or emergency. Or, if there is 
a history of such blooms, the proponent could ask for an 
exemption that lasts for five years, the typical term of an 
associated permit. Similarly, in anticipation of the introduction of 
quagga or zebra mussels, the proponent could submit the Rapid 
Response Plan in the exemption request to seek an exemption 
that would cover future applications for the lifetime of the permit. 
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Refer to CDFA R6 on previous page.  

CDFA R7: When a project proponent submits an exemption 
request, specific exemption criteria must be satisfied before the 
Water Board considers to grant or deny the prohibition 
exemption. One of the criterion that the project proponent must 
supply includes proof that the appropriate Notice of Intent (NOI) 
or Report of Waste Discharge (RoWD) has been filed. Filing the 
NOI or the RoWD in itself does not provide permit coverage. 
Instead filing these forms initiates the process of obtaining the 
appropriate permit. These forms are submitted to the State Board 
or Water Board and indicate the dischargers' intent to seek permit 
coverage for the discharge of aquatic pesticides. The discharge 
of aquatic pesticides is not authorized until an exemption 
request is granted by the Water Board and the appropriate permit 
has been obtained.  
 
For aquatic pesticide discharges covered under the State Board 
aquatic pesticide permits, authorization to discharge is not 
permitted until the project proponent receives a Notice of 
Applicability (NOA) from the State Board's Deputy Director. The 
NOA will specify the pesticide products or type(s) of pesticides 
that may be used and any Regional Water Board specific 
conditions and requirements not stated in the Statewide NPDES 
General Permit. The Discharger is authorized to discharge 
starting on the date of the NOA. If the aquatic pesticide discharge 
will be covered by a Water Board individual permit, the Water 
Board has 120 days to issue Waste Discharge Requirements or 
180 days to issue an individual NPDES permit, and these permits 
would likely be issued at the same time the exemption request 
was considered at a Water Board hearing.  
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CDFA R8:  Depending on the outcome of HR 872 (Reducing 
Regulatory Burdens Action of 2011), Congress may exempt aquatic 
pesticide discharges from the requirements of obtaining an NPDES 
permits. If NPDES permits are not required for aquatic pesticide 
discharges, several permitting options are possible including the 
following: (1) the State Board could convert NPDES permits into 
Waste Discharge Requirements (WDRs), (2) the State Board and 
Regional Water Boards could decide not to actively regulate 
pesticide discharges provided the discharge received a prohibition 
exemption, or (3) the Water Board could create general WDRs for 
our own region that relies upon the framework of the two existing 
State Board aquatic pesticide permits through issuance of a waiver 
or WDRs. 

CDFA R9:  Emergency projects must also submit the information 
detailed in the section titled "Exemption Criteria for Aquatic 
Pesticide Use" including project description, purpose and need, 
public notification plan, etc.  The criteria listed in this section must 
be submitted for all projects unless otherwise stated. Additional 
exemption criteria for the particular circumstance (Emergency) 
must also be satisfied. For emergency projects additional criteria 
include evidence that a Notice of Exemption has been filed with the 
State Clearinghouse. 

CDFA R10:   Water Board staff encourages project proponents to 
contact the Water Board regarding specific project proposals prior 
to initiating CEQA documentation. Staff is available to provide 
consultation regarding potential proposals and exemption criteria to 
be satisfied. As a Responsible Agency under CEQA, Water Board 
staff has an obligation to provide formal comments during project 
scoping period in accordance with CEQA. 
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CDFA R11:  Water Board staff concurs with CDFA's 
recommendation. Language has been added to Chapter 4 of the 
Basin Plan under the section titled “Exemption Criteria for 
Controlling Aquatic Invasive Species (AIS) and Other Harmful 
Species” that recognizes the removal of biomass may not be 
necessary in situations where recovering the dead biomass 
creates a greater potential for depletion of dissolved oxygen (e.g., 
where harvesting operations increase the release of organic 
matter). For these situations the mitigation and management 
measures plan does not need to include details for the removal of 
dead biomass. However, if the pesticide discharge is proposed in 
areas with low dissolved oxygen (below 5 ppm), the Water Board 
may add conditions to the prohibition exemption to mitigate for 
low dissolved oxygen conditions (e.g., modifications to the timing 
and scheduling of aquatic pesticide applications if pre-project 
monitoring indicates low dissolved oxygen levels).  
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Refer to CDFA R11 on the previous page.  

CDFA R12:  Many of the treatments that will require a 
prohibition exemption include routine, maintenance activities 
that are currently, or will be, appropriately regulated under 
the existing Statewide NPDES aquatic pesticide permits 
(Vector Control and Aquatic Weed Control) rather than an 
individual or general NPDES permit developed and adopted 
by the Water Board. For these projects, monitoring plans will 
need to satisfy NPDES permit monitoring requirements. 
These routine pest control projects (e.g., BLM Invasive Weed 
Abatement Program, CDFA's Statewide Pest Management 
Program, Mosquito Abatement Control District Vector Control 
Program) that will be covered under the Statewide NPDES 
permits will need to comply with the monitoring and reporting 
programs associated with these permits, which require 
monitoring of a representative fraction of the treatments 
covered under the permit. Proponents are encouraged to 
consult with Water Board staff in developing all treatment 
scenarios reasonably anticipated when submitting an 
exemption request. 
 

The commenter addresses monitoring requirements of a time 
sensitive project, and then continues with the assumption that 
multiple treatments, such as maintenance treatments, fit the 
Time Sensitive circumstance. Time Sensitive projects are 
expected to be one-time treatments in response to a time 
sensitive situation.  CDFA R12 continues on next page. 
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CDFA R12:  Continued from previous page. 
 

Time sensitive projects would require a project specific 
monitoring plan as outlined in the proposed language in 
Chapter 4 of the Basin Plan under the section titled 
“Exemption Criteria for Controlling Aquatic Invasive Species 
(AIS) and Other Harmful Species”, No. 7, paragraphs 1-3.  

The example of multiple treatments under a maintenance 
regime is the use of pesticides in a situation where such 
details as the number of uses, and even the return interval of 
such treatments, can reasonably be anticipated. By definition, 
this predictability of a long term program means the project 
would not be considered Time Sensitive. 

As discussed at the April and May Board Meetings, in 
response to a question posed by the Tahoe Area Sierra Club 
(see TASC R7), the Board and staff will be using monitoring 
data from future projects to evaluate long-term impacts and 
recovery times and to better inform the permitted 
implementation and monitoring of future projects. 
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CDFA R13:  It is not the intent of the proposed language that 
every project need a unique peer reviewed monitoring plan. 
The use of standardized peer reviewed monitoring protocols 
will suffice. Additionally, the proposed language includes the 
ability for the Water Board to waive peer review. 
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CDFA R14:  The biological monitoring program must be based on an 
appropriate study design, metrics, and performance criteria to evaluate 
restoration of non-target biological life potentially affected by the pesticide 
application. In projects with the goal of removing an invasive plant 
community, the recovery target will be based on an appropriate reference 
site identified in the study design. The recovery target will be measured 
using appropriate indicators (e.g., macroinvertebrates, aquatic plants) that 
demonstrate restoration of non-target species to levels equal to or better 
than pre-treatment conditions (a reference site may be used to represent 
pre-project conditions). We acknowledge that the same species may not 
exist at the treatment location after treatment as before treatment, or that 
the species may not exist with the same abundance. Rather, the 
community as defined by quantifiable metrics (e.g., functional feeding 
groups, abundance, etc.) will be comparable. For further guidance on 
biological monitoring of non-target species, see additional language in 
Chapter 4 of the Basin Plan under the section titled “Exemption Criteria 
for Controlling Aquatic Invasive Species (AIS) and Other Harmful 
Species”, No. 7. 

CDFA R15:  Staff concurs that every project will not need monitoring as 
described in the proposed Waste Discharge Exemption Language in the 
section titled “Exemption Criteria for Controlling Aquatic Invasive Species 
(AIS) and Other Harmful Species”, No. 7. 

If the project is permitted under a statewide general permit, the monitoring 
requirements will meet those of the permit. If the exemption request 
packet indicates the potential for direct impacts to non-target organisms, 
staff may recommend that the Water Board require additional monitoring 
to that required in the permit to evaluate full restoration of non-target 
species. If HR 872 passes, exempting pesticide projects from NPDES 
permits, State Board or the Regional Board may still regulate these 
discharges by permit under authority of the Porter-Cologne Act. See 
CDFA R8. 

Refer to CDFA R13 on previous page.
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See CDFA R15 previous page. 
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