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September 13, 2010 Via E-Mail Transmission

Douglas F. Smith Jason Kuchnicki

TMDL/Basin Planning Unit Chief Lake Tahoe Watershed Program Manager
California Regional Water Quality Nevada Division of Environmental
Control Board, Lahontan Region Protection

2501 Lake Tahoe Boulevard 901 S. Stewart Street, Suite 4001

South Lake Tahoe, CA 96150 Carson City, Nevada 89701-5249
DFSmith@waterboards.ca.gov jkuchnic@ndep.nv.gov

Re:  Comments on Behalf of the League to Save Lake Tahoe Regarding Draft Lake Tahoe
TMDL Technical Report, Draft Lake Tahoe TMDL Report and Draft Basin Plan
Amendments and Related Documents

Dear Messrs. Smith and Kuchnicki,

Thank you for this opportunity to provide input into the process for developing a total
maximum daily load (“TMDL") addressing the agencies” and dischargers” ongoing failure to

comply with Lake Tahoe’s deep water transparency standard. Formed in 1957, the League
advocates for strong protection of the Tahoe Basin’s natural resources and the restoration of Lake
Tahoe’s famed clarity. The League is dedicated to protecting, restoring. and advocating for the
ecosystem health and scenic beauty of the Lake Tahoe Basin. with a particular focus on the Lake’s
water quality and clarity.

As the agencies are aware, the TMDL being developed for Lake Tahoe’s deep water
transparency standard is perhaps the key opportunity for the Tahoe community and the water
quality agencies to acknowledge the inadequacies of past water quality planning and
implementation efforts in the Basin and to supplement or replace those efforts with enforceable
pollution controls. For example. existing National Pollution Discharge Elimination System
(“NPDES”) permits issued to all of the urban upland areas and Caltrans highways on the
California portions of the Lake have for years required Caltrans and the cities to drastically reduce
their loadings in order to comply with the Basin Plan’s storm water effluent limitations. Those
permits already should have resulted in significant reductions in loadings to the Lake that would
have given the region a running start at achieving the much larger loading reductions necessary to
achieve the deep water transparency standard. However, although acknowledging the storm water
effluent standards. the Regional Board has consistently skirted requiring the cities, counties, and
Caltrans to monitor for compliance with the Basin Plan standards and enforcing compliance with
the Basin Plan requirements.

The proposed TMDL suffers from similar efforts to avoid the tough problems by not
factoring new development into the proposed waste load allocations and by attempting to establish
an incomprehensibly long 65-year schedule for compliance with the deep water transparency
standard. Rather than assuring compliance with the standard as quickly as possible, the TMDL

Response

LTSLT-1: The deep water transparency standard applies solely to Lake
Tahoe and is not an effluent requirement for agencies and dischargers to
comply with. Rather, the Water Board requires dischargers to meet, as part
of their municipal stormwater permits, performance objectives related to their
discharges. The TMDL is a science-based planning and regulatory document
that provides pollutant source estimation, an analysis linking the pollutant
source amounts to the response in the waterbody, and an implementation
plan so the waterbody will over time attain the Basin Plan deep water
transparency standard.

LTSLT-2: This comment implies that strict compliance with the current
standards would result in significant improvement in water quality. However,
this position ignores TMDL science that demonstrates the overriding effect of
fine sediment particles on deep water transparency. Current standards do
not directly address reduction in the discharge of fine sediment. This has
been known for a number of years. Devoting resources to enforcing
standards that will not result in significant improvement in deep water
transparency, as suggested by the comment, is counter to the goal of
improving deep water transparency. This proposed Basin Plan Amendment
(BPA) puts forth a scientifically defensible standard that will result in the
reduction of the pollutant that has the greatest effect on deep water
transparency.
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institutionalizes — for our lifetimes and many of our children’s lifetimes — the degradation that the
agencies and dischargers have allowed to occur over the last four decades. No such lifetime
extensions to comply with water quality standards are authorized by the Clean Water Act,
especially for an Outstanding National Resource Water (“ONRW™) like Lake Tahoe. Although

achieve the deep water transparency standard, gaps remain in several important sources of
pollution. including for example, the additional fine sediments that will be generated by additional
traffic resulting from the Regional Board’s acquiescence in the Tahoe Regional Planning Agency’s
current efforts to expand development in the Basin. Before the agencies approve the TMDL. the
League requests that the agencies address the following concerns and accelerate the
implementation measures in order to bring Lake Tahoe back into compliance with the deep water
transparency standard much sooner than 65 years.!

some excellent science has gone mto evaluating the health of the Lake and the steps necessary to }

Al BECAUSE THE REGIONAL BOARD’S ALLOCATIONS FAIL TO TAKE INTO
ACCOUNT LOADINGS FROM NEW DEVELOPMENT. ADDITIONAL VEHICLE
MILES THAT WILL RESULT FROM SUCH NEW DEVELOPMENT AND
GLOBAL WARMING EFFECTS. THE PROPOSED ALLOCATIONS ARE NOT
SUPPORTED BY THE WEIGHT OF THE EVIDENCE.

EPA defines a total maximum daily load as “[t]he sum of the individual WLAs [waste
load allocations] for point sources and LAs [load allocations] for nonpoint sources and natural
background.” 40 C.F.R. § 130.2(i). Unfortunately, the proposed clarity TMDL does not factor in
discharges from all of the point sources and nonpoint sources affecting the Lake, including
pollution from future development, pollution from increases in vehicle miles travelled in the Tahoe
Basin, and pollution resulting from the consequences of global warming.

1. The Agencies Must Either Establish WLAs and LAs for New Development or,
at a Minimum. Reserve Such Allocations for the Future — Not Ignore New
Development as Proposed.

“The Lake Tahoe TMDL does not specify a pollutant allocation for future growth.”
TMDL Report. p. 14-7. Nor are future discharges of fine sediment from new development
factored into the TMDL’s baseline loading estimates from 2004 and the load reductions from that
baseline proposed in the TMDL. The only allocations proposed are percentage reductions from
the 2004 baseline loading. The Regional Board's and NDEP’s decision to ignore future
development in the TMDL s allocations is contrary to law, arbitrary. and unsupported by the
weight of the evidence.

The only way for the TMDL to ignore allocating any pollutant loading to future
development is if future development could be shown to discharge no pollution. The agencies’

! The League also joins in the Tahoe Area Sierra Club’s comments on the proposed TMDL

and the implementation plan.

Response
LTSLT-3: Same as Response LTSLT-1, with this addition: The proposed
TMDL sets forth a plan that requires attaining increasing load reductions
over time without any provisions for delaying the attainment of the needed
load reductions. The TMDL does not grant lifetime extensions to comply
with water quality standards . Nothing in the Clean Water Act (CWA)
prohibits a 65-year phased implementation plan; see Response LTSLT-28.

LTSLT-4: The Lake Tahoe TMDL Technical Report contained detailed
information, in section 4.6 Pollutant Loading Summary & Confidence Levels,
about the knowledge and data gaps for the source analysis and provides an
assessment of the relative confidence in the source estimates. The Lake
Tahoe TMDL Report, Lake Tahoe TMDL Technical Report, Pollutant
Reduction Opportunity Report, and Integrated Water Quality Management
Strategy Report, were subjected to independent peer review by five
scientists and each reviewer agreed with the source analysis estimation.

Any activity, such as new development, re-development, or other land
disturbing management actions, has the potential to increase localized (i.e.
on a parcel scale) pollutant loading. To ensure that future growth does not
increase pollutant loads, the jurisdictions must reduce pollutant loads from
the established baseline condition for that jurisdiction. This means that load
reductions must be net reductions from a jurisdiction s 2004 baseline
conditions, and does not allow for increased loads caused by changes in
land use, transportation modes and uses, and stormwater treatment. A
municipality must annually demonstrate on a catchment (i.e. sub-watershed)
basis that no increased loading in fine sediment particle, total nitrogen, and
total phosphorus will result from any land disturbing activity permitted in the
catchment. Efforts to eliminate the increased loads from these land
disturbing activities will not be counted towards the annual load reduction
requirements. Text has been added to the proposed BPA in the Future
Growth Potential section to describe this requirement.

The Lake Tahoe TMDL source analysis was based on estimations of the
pollutant loading as of 2004. Chapter 16, Environmental Checklist and
Analysis, in the Lake Tahoe TMDL Report, contains explanations on how the
potential environmental effects of the proposed BPA were determined to be
less than significant. Because no data has been submitted to support such a
position, it is only speculative to conclude that the proposed BPA will result in
an increase in fine sediment particles due to an increase in vehicle miles
traveled that resulted from the Regional Board s acquiescence in the Tahoe
Regional Planning Agency s current efforts to expand development in the
basin. Public Resources Code section 21159 states that the Regional Board
is not required to engage in speculation or conjecture or to conduct a project-
level environmental analysis.
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institutionalizes — for our lifetimes and many of our children’s lifetimes — the degradation that the
agencies and dischargers have allowed to occur over the last four decades. No such lifetime
extensions to comply with water quality standards are authorized by the Clean Water Act,
especially for an Outstanding National Resource Water (“ONRW™) like Lake Tahoe. Although
some excellent science has gone mto evaluating the health of the Lake and the steps necessary to
achieve the deep water transparency standard, gaps remain in several important sources of
pollution. including for example, the additional fine sediments that will be generated by additional
traffic resulting from the Regional Board’s acquiescence in the Tahoe Regional Planning Agency’s
current efforts to expand development in the Basin. Before the agencies approve the TMDL. the
League requests that the agencies address the following concerns and accelerate the
implementation measures in order to bring Lake Tahoe back into compliance with the deep water
transparency standard much sooner than 65 years.!

A BECAUSE THE REGIONAL BOARD’S ALLOCATIONS FAIL TO TAKFE INTO
ACCOUNT LOADINGS FROM NEW DEVELOPMENT. ADDITIONAL VEHICLE
MILES THAT WILL RESULT FROM SUCH NEW DEVELOPMENT AND
GLOBAL WARMING EFFECTS, THE PROPOSED ALLOCATIONS ARE NOT

Response

G’_SLT-S: See Responses LTSLT-4, with this addition: The TMDL addressed
future growth but did not include an allocation for potential effects from global
warming. The possible effects from climate change were discussed in the
TMDL but there is no requirement to include an estimate of potential future
loading from climate change in the source analysis nor in the load
allocations. Though climate change may occur, the effects on pollutant
loading to the lake are speculative and are proposed to be dealt with in the

SUPPORTED BY THE WEIGHT OF THE EVIDENCE.

EPA defines a total maximum daily load as “[t]he sum of the individual WLAs [waste
load allocations] for point sources and LAs [load allocations] for nonpoint sources and natural
background.” 40 C.F.R. § 130.2(i). Unfortunately, the proposed clarity TMDL does not factor in
discharges from all of the point sources and nonpoint sources affecting the Lake, including
pollution from future development, pollution from increases in vehicle miles travelled in the Tahoe
Basin, and pollution resulting from the consequences of global warming.

1. The Agencies Must Either Establish WL.As and LAs for New Development or,
at a Minimum. Reserve Such Allocations for the Future — Not Ignore New
Development as Proposed.

“The Lake Tahoe TMDL does not specify a pollutant allocation for future growth.”
TMDL Report. p. 14-7. Nor are future discharges of fine sediment from new development
factored into the TMDL’s baseline loading estimates from 2004 and the load reductions from that
baseline proposed in the TMDL. The only allocations proposed are percentage reductions from
the 2004 baseline loading. The Regional Board's and NDEP’s decision to ignore future
development in the TMDL s allocations is contrary to law, arbitrary. and unsupported by the }
weight of the evidence.

The only way for the TMDL to ignore allocating any pollutant loading to future
development is if future development could be shown to discharge no pollution. The agencies’

1

\.adaptive management portion of the TMDL.

TSLT-6: The Water Board has not ignored future growth potential in the
load allocations. Rather, future growth potential is addressed by the load
reduction requirements directly addressing the urban source category.
Because urban loads must be reduced from the 2004 baseline by each
municipal jurisdiction to meet a net load reduction requirement, any effects of
future growth must be fully addressed, and will result in jurisdictions to
increase its overall pollutant load reduction. Each municipal jurisdiction is
responsible for reducing the loads within its jurisdictions and that includes
accounting for the effects from existing and future development, therefore a
separate allocation for new development or future growth is not needed.

Text from the Lake Tahoe TMDL Report has been added to the TMDL
portion of the BPA, in the Future Growth Potential section, to further explain
the evaluation of future growth. The future growth potential analysis was
based on Halsing (2006), which evaluated the maximum growth potential in
the absence of meeting TMDL load allocation requirements. Halsing (2006)
evaluated the future growth based on a projection of the worst-case
coverage scenario under the current regulations and not under the proposed

The League also joins in the Tahoe Area Sierra Club’s comments on the proposed TMDL
and the implementation plan.

load reduction requirements.
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own modeling effort demonstrates the opposite. According to the agencies’ modeling effort, new
development’s percentage of fine sediment loading and the Lake’s water quality problems is
comparable in significance to stream bank erosion. The TMDL estimates that, circa 2004, stream \
bank erosion contributed 3% of the fine sediment loading to the Lake. TMDL Report. p. 10-4
(Table 10-1). The same modeling effort predicts that future development will result “in estimated
fine particle sediment load up to about two percent greater than the total load modeled for 2004
conditions.” TMDL Report. p. 14-6. See also Integrated Strategies Report, pp. 55-56 (“Fine
sediment particle loads are estimated to increase by just over 2 percent at full build out [of future
development]”™): Basin Plan Amendment. p. 8. Two percent of the total 2004 fine sediment load
amounts o a contribution of 9.6 x 10'® fine sediment particles discharged to the Lake every year
from future development or roughly 4900 tons of fine sediment per year.” The RWQCB and
NDEP must include this significant contribution of fine sediment in the overall loading estimate
and allocations.

The agencies attempt to justify not including future development in the loading estimate or
allocations by asserting that it is a small percentage of the total and that the loading estimate for
future development is conservative. As for the claim that two percent additional loading over and
above the 2004 baseline loading is not significant is belied by the TMDL s inclusion of streambed
erosion as a source that needs to be controlled. Even by the agencies” own rationale, there is no
significant difference between a 3 percent contribution of fine sediment and other pollutants and a
greater than 2 percent contribution.

The agencies compare the 2 percent loading increase from future development to the 32
percent reduction in fine sediment necessary to meet the Clarity Challenge. TMDL Report. p. 4-7.
The report then asserts that “[g]iven the uncertainty involved in the land-use change and watershed
models. an increase up to two percent of the total fine sediment particle load is considered within
the range of uncertainty in the modeling analysis and, therefore, is not considered a significant
increase.” Id. This kind of de minimus discharge reasoning is entirely inconsistent with the 1

percent and 2 percent loading reductions the TMDL assigns to forest uplands and stream channel
erosion, respectively. TMDL Report. p. 9-2 (Table 9-1). If the Regional Board and NDEP choose
to ignore the possible 2 percent increase in fine sediment loadings that are projected to result from
new development, the loading reductions called for streambed erosion and forest uplands would be
negated.

The agencies’ excuse to ignore future development based on the alleged conservativeness
of its modeling is inappropriate because it entirely undermines and erases the margin of safety for
this category of discharges. A TMDL must include a margin of safety. 33 U.S.C. § 1313(d).

: According to the TMDL Report, Regional Board and NDEP staff converted 550 metric
tons of silt and clay from shoreline erosion to equal a total load of 1.08 x 10'® particles per year.
Applying the same ratio to two percent of the total annual fine sediment particle loading to the
Lake. i.e. 9.6 x 10" particles per year (two percent of 4.8 x 10%° particles/year), amounts to a
proportionate estimate of 4889.9 tons of fine sediment per year.

Response

LTSLT-7: The Lake Tahoe TMDL does not propose to regulate loads from
each new development project. Instead, the TMDL proposes overall load
reduction requirements from a 2004 baseline for each urban jurisdiction to
meet. It will be the requirement of each jurisdiction to demonstrate how
activities within its jurisdiction, such as new development projects, are
resulting in increased reductions from that 2004 baseline and are part of the
jurisdictions overall load reduction plan. The future growth analysis
determined that the worst-case scenario would increase loads by up to two
percent in the absence of load reduction requirements. Each new
development or redevelopment project has the potential to affect stormwater
runoff so each jurisdiction must manage the development projects within its
jurisdiction to ensure that those projects do not negatively impact the
jurisdiction s ability to meet overall net load reduction requirements.

To ensure that future growth does not increase pollutant loads, the City of
South Lake Tahoe, El Dorado County, and Placer County must reduce fine
sediment particle, total nitrogen, and total phosphorus loads as described in
Tables 5.18-2, 5.18-3, and 5.18-4 from the established baseline condition.
Load reductions will be analyzed on a catchment basis. Catchments are sub-
watershed areas where a municipality anticipates reducing loads or where
any land disturbing management actions, such as new development or re-
development, has the potential to increase localized pollutant loading. In
addition to meeting the annual load reductions set forth in Tables 5.18-2,
5.18-3, and 5.18-4 on a jurisdiction-wide basis, each municipality must
annually demonstrate on a catchment-wide basis that no increased loading
in fine sediment particle, total nitrogen, and total phosphorus will result from
any land disturbing activity permitted in the catchment. Efforts to eliminate
the increased loads from these land disturbing activities will not be counted
towards the annual load reduction requirements. Therefore, even though
new development may result in increased impervious surfaces and
potentially increased loading, there cannot be an increase in loading from the
catchment in which the new development will occur. This may mean that the
unicipality requires of that new development infiltration or treatment of
stormwater and/or that stormwater is treated or infiltrated from other areas
within the catchment so that there is an overall reduction in loads from the
catchment.

The load estimates from future growth were compared to load reduction
requirements to provide a relative sense of the magnitude of the estimate
and does not conclude that development projects can be ignored. As
explained above in this response and in Response LTSLT-6, the proposed
BPA did not ignore future growth.
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Nothing in that requirement suggests that an agency can erase or overlook a margin of safety in
order not to address a category of pollution sources. The agencies’ claim they have applied an
implicit margin of safety in preparing the TMDL. TMDL Report, p. 14-1. The TMDL Report
cites to three “independent approaches” to including an implied margin of safety, though the report LTSLT-8: Same as Responses LTSLT-6 and LTSLT-7 with this addition: The

goes on only to discuss the first two. The three approaches were, stated generally, a . .
comprehensive science program. conservative assumptions, and adaptive management program. proposed BPA did not use the Margin of Safety (MOS) to account for or

—

Only the science program and several assumptions are discussed.’ Inregard to future ignore potential effects from future growth.
development. the applicable margin of safety largely depends upon the use of conservative
assumptions. no historic “comprehensive science” being available for future projects. By using LTSLT-9: The future growth analysis relied on the work completed by

any conservative assumptions as a rationale for ignoring future development in the allocations. the

Regional Board and NDEP are erasing the margin of safety for this category of pollutant loadings. Halsing (2006), which was conducted using land-use layers and basin-wide

parcel information as inputs to a geographic information system (GIS)

In addition. the agencies” alleged conservativeness of the projection of future development analysis. The GIS analysis used actual parcel boundaries and did not rely on
also is not supported by substantial evidence. The assumptions underestimate parcel sizes that assuming an average parcel size across the basin.
may be developed in the Basin. They underestimate the potential level and scale of development
that will be allowed by TRPA in the future as reflected in the current Regional Planning process. LTSLT-10: Same as Responses LTSLT-4 and LTSLT-16

with potential for greater capacity for residents and visitors. designation of new urban areas. higher
and denser structures. more development based upon the new NRCS land capability maps. and
transfers of soft coverage into impervious hard coverage.*  And the assumptions do not appear to
factor in increased vehicle traffic that will contribute additional fines from roadways servicing the
new development.

The Regional Board and NDEP rely upon estimates of coverage associated with future new .
development which assume without any basis that all developable parcels are on average only 0.25\ LTSLT-11: Same as Response LTSLT-9.
acres in size. Projects currently pending before TRPA indicate that this acreage estimate is
potentially drastically underestimated. For example, the proposed expansion of the Homewood
Ski Resort involves parcels ranging in size from 5.67 acres to 270.11 acres, with an average size of
62.66 acres. The Homewood project by itself proposes new hard coverage of 12.6 or more acres

-

of currently uncovered land. If a single pending proposal eats up 3 percent of the 373 acres of new

coverage projected by the agencies for the next 65 years, the TMDL’s future development LTSLT-12: Same as ReSponse LTSLT-8, with this addition: 40 CFR 130.7
projection plainly underestimates what is likely to occur over that time period. The 0.25 estimate requires that a TMDL include a MOS which takes into account any lack of
also 1s inconsistent with other agency reports. For example, the average size of the approximately knowledge concerning the relationship between effluent limitations and water
5600 parcels bordering the shores of Lake Tahoe is 0.7 acres. http://www.nltra.org/docs/ _J quality. The MOS is documented in Chapter 14 of the Lake Tahoe TMDL

Report and in the proposed TMDL portion of the BPA. The MOS was
established to address the uncertainty in the scientific studies that were used

3

Section 303(d) of the CWA mandates the inclusion of a margin of safety. The League does to develop the load estimates. load Capacity Iinkage analysis and load
not believe a future adaptive management program can ever qualify or contribute to the inclusion . ’ ’ . L
of a margin of safety in an adopted TMDL. Such adaptive management is plainly part of an _allocatlons. The MOS does nOt_ addrgss ,SPeCUIatlve events in the future that
implementation plan which is not part of the TMDL itself. To allow for agencies to replace may or may not happen! even if a scientific Stuqy COﬂC|quS that the future
Congress’ directive to include margins of safety in TMDLs with future, unknown management event could occur. The adaptive management is the portion of the
adaptions would effectively nullify the margin of safety requirement. implementation plan that sets forth a process to address future events. The

adaptive management process is completely different and separate from the

QAOS.

# TRPA Land Use sub element, TRPA fact sheet 3 Follow up. 2006 Land Capability maps.
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Invasive%20Species.pdf (at p. A-15). Of course, development of these lakeside parcels bears
extra consideration when evaluating fine sediment loading to the Lake.

The agencies also assume without any basis that the Bailey’s map is a static document.
The Boards’ estimate of future development fails to take into account changes to the Bailey’s map
based on land capability challenges (“LCCs”) that are certain to occur because of the lack of
precision in the Bailey’s map. Under TRPA’s Code of Ordinances, a landowner has the right to
challenge the accuracy of the Bailey’s Map through a Land Capability. TRPA Code §§ 22.2.D.
Invariably. such challenges result in increased coverage allowances. For example, a land
capability challenge completed last year for several Homewood Ski Resort parcels increased the
acres of coverage allowed by the Bailey's map significantly after the challenge. See TRPA Staff
Memorandum (July 2. 2009). The agencies’ future development assumptions fail to acknowledge
the certain increase in coverage land capability challenges will allow over the existing Bailey’s
map.

The 2006 NRCS soil capability maps, referenced in the TMDL. significantly alter the 1974
Bailey soil and capability report. Two maps make that clear — the Percent of Allowable Land
Coverage by Bailey 1974 map. NRCS 2006, compared to Percent of Allowable Coverage by First
Named Component 2006. The “First Named Component” designation effectively removes the
second component, that of percent of slope. Steeper slopes have more restrictive land coverage
rules, reducing land coverage controls and allow additional erosion. The TMDL has determined
that fine sediments are the new pollutant that impacts the deep-lake clarity and that phosphorus is a
ey element that must be reduced to control primary productivity. while the new NRCS
Conservation maps would permit greater development on steeper slopes, thus permitting more
erosion, and allowing more phosphorus to enter the system and the lake. The coverage study and
assumptions for the TMDL thus underestimate the total coverage increase expected due to the
NRCS new maps.

The agencies’ two percent loading estimate also is arbitrary because it is based on a
presumption that existing development rules will be in place for the 65-year life of the TMDL.
That presumption is demonstrably false because it fails to account for the scale of development as\
proposed in TRPA’s new draft Regional Plan. The three different alternatives (other than the “no
action”) currently under review by TRPA each would dramatically increase the density of
development along the shores of Lake Tahoe. Any “conservative” projection of future
development must at a minimum consider the likely scenario that TRPA will adopt one of the
Regional Plan alternatives currently before it that will allow more development than the current
regulations.

The pending proposals allowing increased development density along the Lake’s shores
also underscore the fact that such future development not only will impact the Lake’s water quality

Response

LTSLT-13: The Lake Tahoe TMDL did not claim that Bailey s 1974 Map is a
static document. The future growth analysis used the land capability maps
that were in effect as of the 2004 baseline evaluation and did not speculate
as to how those land capability maps may or may not change in the future.
The Lake Tahoe Watershed Model used the 2006 updated soil survey maps
from the NRCS as input to the loading analysis, so the most recent
information on soil characteristics was used in developing the baseline load
estimation for the forest and urban sources. The Bailey Map provided a
gross estimate of the capability of the various soil types to accept certain
amounts of impervious coverage. The Bailey maps were not used to
establish an absolute maximum total coverage for the entire basin; the Bailey
maps were used as a guide for parcel-level evaluation during the GIS
analysis. The TRPA Code of Ordinances, section 20.2.D (not 22.2.D),
provides a process for challenging the gross mapping accuracy shown in the

ailey map to the individual parcel. A successful land capability challenge
determines the actual soil type on the parcel and assigns a maximum
allowable coverage but does not create additional coverage beyond what
was provided for under the Bailey Land Capability system; the parcel level
mapping is a refinement of the accuracy of Bailey s map. The Bailey maps
were made at a large, basin-wide scale that is not comparable to a parcel
level analysis of actual soil type present on the parcel, so when land
capability is scientifically determined through a site-specific challenge, it is
expected that the overall Bailey maps would change to reflect the refinement
in mapping. See also Responses LTSLT-4, LTSLT-6, and LTSLT-7.

LTSLT-14: The estimated two percent loading increase from future growth
was not arbitrary since it was based on actual parcel data and land-use
information and the analysis was not based on a speculation of how TRPA
may or may not change its land-use ordinances in the future. The load
reduction requirements that are proposed for each municipal jurisdiction
compel that jurisdiction to manage the net loads from its jurisdiction. It is
speculative to conclude that future development projects will definitively
increase vehicles to the shore of Lake Tahoe that will cause a corresponding
increase in additional pollutants discharged to Lake Tahoe. See also

—

by increasing coverage but will also adversely affect water quality by attracting more and more
vehicles to the shores of Lake Tahoe. The Regional Board’s and NDEPs failure to include in this
estimate additional pollutants from additional VMTs from this new development is not

Responses LTSLT-4, LTSLT-6, LTSLT-7, and LTSLT-16.
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conservative. Instead. the agencies are ignoring potential future pollution that likely will cancel
out significant portions of the TMDL’s projected pollution reductions.

Although in general the Board and EPA may not have to establish WLAs and LAs for al
sources at the adoption of the TMDL, they at least have to reserve allocations for those sources as
part of their TMDL. If no allocation is established or. at least. reserved. then no discharges from
new development may be authorized pursuant to the existing NPDES permits issued to the
counties, municipalities and CalTrans. 33 U.S.C. § 1313(d)(4): 40 C.F.R. § 122.44(d)(1)(vii)
(NPDES permits must implement and be consistent with TMDL allocations). The TMDL and

proposed Basin Plan’s language concluding that future growth potential will result in loadings that

need not be addressed in the TMDL through proposed allocations or a reservation of future
allocations is inconsistent with law and not supported by the weight of the evidence.

2. The waste load allocations for Caltrans and the municipalities are inadequate
because they fail to account for increases in vehicle miles travelled (VMT).

The TMDL’s oversight of increased vehicle miles travelled is not limited to new
development but extends to any increases in vehicle miles travelled projected for the Tahoe Basin.
Increase in VMTs in the Basin over time will be a significant source of fine sediments through the
erinding up of traction materials, road dust emissions, and conveyance of any fine particles
through the air or water to any tributaries or other conduits to the Lake.

Numerous peer reviewed reports document the significant loadings of fine sediments
attributable to vehicle traffic. According to Zhu and Kuhns et al. (2009), “Atmospheric deposition
of fugitive dust from roadways has increased fine sediment loadings into Lake Tahoe, which has
reduced water clarity.” They also state, “principle factors influencing road dust emissions in the
basin are season. vehicle speed (or road type). road condition. road grade, and proximity to other
high emitting roads.” Roadways with the most vehicular traffic are of significant contribution:
“An analysis of the total emissions from the road sections surveyed indicated that urban areas (in
particular South Lake Tahoe) with high traftic volume contain the largest emitting roads in the
basin.”

TRPA is in the midst of updating the Regional Plan. TRPA’s proposed preferred
alternative Regional Plan amendment (Alternative 2) is to substantially increase the resident
population in the Tahoe basin. increase the capacity for visitors, facilitate the construction of
denser high-rise structures in areas that are currently urban (South Stateline) and areas that are n

currently urban (Tahoma, Homewood. Meyers, etc.). more parking structures, and greater potential
of soft coverage transfer into hard coverage across hydrologic zones. Given this proposed scenario

by TRPA — the agency that the Regional Board is counting on “to incentivize TMDL
implementation” — the Regional Board and NDEP have overlooked the future potential increases

in traffic volume and traffic on all of the basin’s roadways along with the associated fine sediment

production and transport to the Lake. TMDL Report, p. 11-2. The TRPA’s proposed Regional
Plan has the strong potential to result in substantial increases in traffic volumes in and out of the

Response

LTSLT-15: Same as Response LTSLT-6, with this addition: 40 CRF
122.44(d)(1)(vii) does not state that NPDES permits must implement TMDL
allocations. Rather, 40 CRF 122.44 (d)(1)(vii) states that the NPDES permits
are consistent with the assumptions and requirements of any available
wasteload allocation. See also response LTSLT-7.

LTSLT-16: According to Zhu and Kuhns et al. (2009), vehicle miles traveled
was not listed as a principle factor influencing generation of road dust
emissions into the atmosphere. Since the principle factors were vehicle
speed, road condition, road grade, proximity to other high emitting roads,
and season, a projected change in the number of vehicle miles traveled was
not directly linked with a projected increase in fine sediment load generated.
However, urban areas contain the largest amount of pollutant-generating
roads in the basin, primarily due to the high density and road size. Zhu and
Kuhns et al. (2009) suggest using high efficiency sweepers and performing
consistent road maintenance as the primary focus for load reduction actions
within the urban uplands. The entity managing the road condition and road
characteristics is the appropriate entity responsible for directly addressing
the principle factors influencing the fugitive dust emission into the
atmosphere. Also see Response LTSLT-4.

LTSLT-17: See Responses LTSLT-4, LTSLT-6, LTSLT-7, LTSLT-14, and
LTSLT-16, with this addition: It is speculative to conclude that TRPA s
proposed preferred alternative, which has not been adopted, will increase
the fine sediment particle load to the lake. The comment fails to
acknowledge that the TRPA Compact requires the TRPA to achieve
Thresholds and to not permit activities which would adversely affect
achieving Thresholds. If the proposed BPA is adopted it would set a
benchmark by which the TRPA Regional Plan would be evaluated. The
commenter should hold TRPA accountable to its Compact rather than
request the Water Board to change its proposed BPA to account for potential
TRPA actions that are inconsistent with Compact requirements.






Comment Response

LTSLT-18: The Lake Tahoe TMDL analysis of the atmospheric deposition
included brake wear as a mobile source, which included all vehicle types
(heavy duty and light duty). The atmospheric source estimate relied largely
on CARB (2006) which defined road dust as a combination of traction control
material, brake and tire wear, vegetative debris, deposited exhaust, and
track out soil from unpaved roads.

LTSLT-19: Factors such as proximity to lake, winds, and transportable
fraction were addressed as part of the analysis to determine the effect of
potential pollutant reduction opportunities from the atmospheric deposition
source, as detailed in Chapter 2 of the Pollutant Reduction Opportunity
Report. Information from the Pollutant Reduction Opportunity Report was
used to develop the load allocation schedule.





















































































































