FREQUENTLY ASKED QUESTIONS FROM REGULATED LOCAL AGENCIES

Participation in Board Proceedings

1. As a city official, how can I participate and provide input to the State Water Resources Control Board (State Board) and Regional Water Quality Control Boards (Regional Boards) in their decisions?

Both the State Board and the Regional Boards are state agencies subject to various sunshine laws.  They must both comply with the Open Meeting Act,
 which requires public notice of all meetings of the Boards and participation by the public.  They are also subject to the Public Records Act,
 which allows members of the public to obtain documents in the possession of the Boards.  In many of their proceedings other laws require even more public participation.  For example, when Regional Boards adopt national pollutant discharge elimination system (NPDES) permits, they must circulate the permit for at least 30 days before adoption and they receive testimony on all contested permits.  Before a State or Regional Board adopts a permit, there is opportunity for written and verbal comments and usually a public hearing.

2. What are the limitations on my communications with Regional Boards when they are adopting a permit for my city?  Do the Regional Board members who fill the positions for city and county government have different rules for communication with local governments?

In all proceedings before the Regional Boards, communications that occur in public pursuant to the notice issued by the Board are permissible.  Communications with Board Members that are not public are known as “ex parte.”  These are “off-the-record,” private communications.  If a proceeding is not pending or impending before a Regional Board, Board Members may communicate with members of the public regarding general issues within the Board’s jurisdiction.  If a rulemaking proceeding is pending or impending, a Board Member may have ex parte communications, but these must be fully disclosed on the record.  If an adjudicatory proceeding, such as permit adoption, is pending or impending, ex parte communications are prohibited.  Adjudicatory proceedings conducted by Regional Boards are governed by the Administrative Procedure Act (APA), which specifically prohibits ex parte communications in adjudicatory proceedings.

Regional Boards have seven members, each of whom shall represent, and act on behalf of, all the people and shall reside or have a principal place of business within the region.
  While the members are required to have these associations, each is required to represent and act on behalf of all the people.  The members are all subject to the same rules regarding ex parte communications, regardless of their associations.

3. I’ve heard that while Regional Board Members will not talk to city officials about pending permits, or permits they have issued, they routinely talk to representatives of environmental groups.  Is this so?  If it is, why can environmentalists talk to Regional Board Members, but as a Council member, I can’t?

The ex parte rules discussed above apply to all participants in NPDES permits, including the dischargers, environmental groups, and other interested persons.  If there is an allegation of a violation of these rules, that can be brought to the attention of the State Board through the water quality petition process after the permit is adopted.  The ex parte rules do not apply after the permit has been adopted, unless there is ongoing administrative or judicial review.  The State Board has heard complaints at times that some Regional Board Members appear to be more interested in listening to one of these groups in public meetings, or will engage in more discussion of general issues outside of the permit adoption process with one interest group or another.  The Legislature is currently considering a bill, SB 1949, which calls for a study and guidance to Regional Boards to ensure they provide fair, timely, and equal access to all participants.  If this legislation becomes law, the State Board will conduct the study and provide the guidance.

4. Do the ex parte rules that apply to the State and Regional Boards differ from those that apply to the Coastal Commission and the Integrated Waste Management Board?  If so, why are they different?

The Legislature established the prohibition against ex parte communications in adjudicatory proceedings in the APA 1997.  It applies to all state agencies except where ex parte communication is specifically authorized by statute. There are statutes that state that neither the Coastal Commission nor the Integrated Waste Management Board is subject to the ex parte rules in the APA.  The Coastal Commission and the Integrated Waste Management Board are each subject to a separate statute with its own ex parte provisions.
  These statutes include requirements to disclose ex parte communications on the record and monetary penalties for violations of the requirements.

5. What are the procedures the State and Regional Boards use to receive public comment and testimony on issues before them?  Where can I find information on making presentations to the Boards?

The State Board and the Regional Boards each mail all interested persons an agenda for each meeting they hold.  In addition, many items are the subject of a separate transmittal letter providing notice of the impending action and information on how to provide comments and testimony to the Board.  The agendas include instructions and suggestions on providing comment and testimony on the various items before the Boards.  General instructions for making presentations to the State Board appear at http://www.swrcb.ca.gov/board.html.  Regional Boards also often provide instructions on their websites or in their public notices of meetings.  The websites of the nine Regional Board can be accessed at http://www.swrcb.ca.gov.

Municipal Storm Water Permits

6. Are State or Regional Board orders or permits precedential?  How does that affect future actions by Regional Boards?  Are State Board orders subject to review as regulations by the Office of Administrative Law? Why was the Los Angeles Standard Urban Storm Water Mitigation Plan (LA SUSMP) order precedential?

The APA provides that State Board decisions may be deemed to be precedential.
  The State Board has designated all decisions and orders it adopts at public meetings to be precedent decisions, except to the extent that a decision or order indicates otherwise, or is superseded by later enacted statutes, judicial opinions, or actions of the State Board.
  Regional Board decisions are not precedential.

The purpose of designating decisions as precedential is that the State Board only issues orders in response to a small number of the petitions it receives and the Regional Boards issue many more permits and orders than those challenged in petitions.  In its precedent decisions, the State Board addresses significant legal or policy issues of general application that are likely to recur.  Regional Boards must follow the precedent established in these decisions.

Designation of a decision as a precedent decision is not rulemaking and need not comply with the rulemaking requirements such as review by the Office of Administrative Law.
  In addition, the underlying permits adopted by Regional Boards are not subject to rulemaking requirements.

The State Board order upholding in part the LA SUSMP was a precedent decision.  The order did not state that it was not precedential and it therefore was precedential pursuant to the State Board’s stated designation of orders and decisions.  Moreover, in light of the lengthy hearing it held in the matter, and the fact that SUSMPs raise significant legal and policy issues of general application that continue to recur, designation of this order as a precedent decision was appropriate. 

7. My city has a storm water permit pending before my Regional Board that includes a requirement to comply with water quality standards through an iterative process of improved best management practices (BMPs).  I am concerned about my city's exposure to third party, citizen lawsuits filed under the federal Clean Water Act, based on exceedances of water quality standards.  Our previous municipal storm water permit included a "safe harbor" provision, stating that so long as we complied with the iterative process we were not in violation of the permit.  The current proposed permit does not include such a provision.  Why not?  How can we obtain "safe harbor" language in our permit?

The State Board has addressed the issue of compliance with water quality standards in municipal storm water permits in several precedent decisions.  Most recently, State Board Order WQ 2001-15 upheld the iterative approach to compliance with water quality standards.  The order did not include a safe harbor provision.  The State Board is currently reviewing petitions concerning the Los Angeles municipal storm water permit, and it intends to address the request for a “safe harbor” provision in an upcoming decision in that matter.

8. Please explain the maximum extent practicable (MEP) standard for storm water permits.  Is the standard applied in California as was intended by the federal law?

The federal law governing municipal storm water permits contains a requirement that these permits must require controls to reduce the discharge of pollutants to the MEP.
    The statute does not define MEP, but it requires the controls include management practices, control techniques, and system, design and engineering methods, and other provisions the state determines appropriate.
  United States Environmental Protection Agency (U.S. EPA) has not defined MEP, but it promulgated lengthy regulations that specify the programs that municipalities must develop before applying for a permit.
  In the LA SUSMP order, the State Board provided the following explanation of MEP:  “There must be a serious attempt to comply, and practical solutions may not be lightly rejected.  If, from the list of BMPs, a permittee chooses only a few of the least expensive methods, it is likely that MEP has not been met.  On the other hand, if a permittee employs all applicable BMPs except those where it can show that they are not technically feasible in the locality, or whose cost would exceed any benefit to be derived, it would have met the standard.  MEP requires permittees to choose effective BMPs, and to reject applicable BMPs only where other effective BMPs will serve the same purpose, the BMPs would not be technically feasible, or the cost would be prohibitive.  Thus while cost is a factor, the Regional Water Board is not required to perform a cost-benefit analysis.”
  The requirements in Regional Board permits generally implement the requirements described in the federal statutes and regulations.  While the specific intent of the federal law is difficult to discern, in light of the failure of Congress and U.S. EPA to define MEP, it appears that the Regional Board permits are consistent with that intent.

9. Why do various Regional Boards adopt similar storm water permits?  Should they do so when the permit is subject to a petition pending before the State Board?  Should cities that have more proactive storm water programs receive the same permits as cities that are less so?

The municipal storm water permits must require controls, or BMPs, that achieve MEP.  These BMPs emphasize pollution prevention and source control, with additional structural controls as needed.  This type of permit is very different from most NPDES permits, which establish numeric effluent limitations and do not specify the manner of compliance.  In addition, most municipal storm water permits cover very large urban area with numerous permitted entities.  Because of the complexity of the permits, the draft permits are discussed in statewide settings (including the Storm Water Quality Task Force, an advisory group consisting mostly of permitted municipalities).  The result of this process is that many of the permits share commonalities, while each may also have some unique features.

If a permit is subject to a petition for review by the State Board, it may still be appropriate for a Regional Board to adopt similar provisions in a separate permit.  Until the State Board issues a precedent decision on a specific provision, Regional Boards may consider permit provisions from various sources, including similar permits, and suggestions from municipalities, environmental groups, and other interested persons.  As explained above, a Regional Board permit cannot establish a precedent; it can only serve as an example another Regional Board may consider.

It is difficult to answer whether a city with a “proactive” storm water program should receive a similar permit to cities that have not been proactive.  Presumably the question refers to cities that, in the past, have developed more effective and robust storm water programs.  Cities’ storm water programs are compiled in storm water management plans.  These plans describe the BMPs that cities undertake to control storm water runoff.  Some storm water permits evaluate the plan and specify any additional steps the cities must take.  Other permits simply list all of the controls and measures that must be included in the plan.  If a city has an effective plan that addresses the components it should, then the permit presumably should be tailored to complement the existing plan.  We are not aware of contradictions between proactive existing plans and new requirements, but we encourage cities and Regional Boards to discuss ways to build on what proactive cities are already doing.

10. Can the State Board provide funding for development of guidelines for determining compliance with MEP?

As described above, the issue of what constitutes MEP is focused mainly on the BMPs to be implemented in various programmatic areas.  Beyond the definition of MEP already provided in State Board Order WQ 2000-11, the State Board cannot really provide more of a definition of this federal term.  In order to assist cities and other storm water dischargers, the State Board has provided funding toward publication of the California Best Management Practices Handbooks.  These handbooks evaluate the strengths and weaknesses of the various types of BMPs in broad categories of sites and activities.  The State Board has continued to support this effort as the Handbooks are currently being revised.  

The State Board, through the Regional Boards, has also contributed to the “Erosion and Sediment Control Field Manual” and the “Model Urban Runoff Program, A Guide to Developing Urban Runoff Programs for Small Communities.”  These publications provide basic guidance about how to reduce pollutants in storm water runoff and what constitutes compliance.     

It would be difficult to establish a complete list of BMPs that are appropriate throughout the state since appropriate BMPs for storm water pollution and urban runoff may vary depending on hydrologic conditions, the types of industrial and commercial activities, and the density of development.  The State Board does provide updated information on its website on BMP evaluations in California and elsewhere.

Publicly Owned Treatment Works Permits

11. Why are the permit requirements for my publicly owned treatment works (POTW) increasingly stringent?  In light of significant fines and penalties and citizen lawsuits the city may face if the permit is violated, why are Regional Boards adopting such stringent permits?

In recent years, several events have occurred that frequently result in more stringent limitations in NPDES permits, including those issued to POTWs.  Of greatest importance, the U.S. EPA adopted the California Toxics Rule (CTR) in May 2000.  The CTR established numeric criteria for priority toxic pollutants for the state’s inland surface waters and enclosed bays and estuaries.  Concurrently, the State Board adopted a State Implementation Plan to implement the CTR in NPDES permits.  Federal law required adoption of the CTR and inclusion of requirements to implement the criteria in NPDES permits.
  In addition, the State and Regional Boards are adopting Total Maximum Daily Loads (TMDLs) to address impaired waters where more stringent requirements may be necessary to achieve compliance with water quality standards.

The result of these actions has been issuance of NPDES permits with more stringent limitations, and with numeric limitations where only narrative requirements previously were found.  The Regional Boards and the State Board are well aware that these new limitations may be difficult and expensive to achieve.  While state and federal law mandate these stringent requirements, the Boards have increasingly used interim limitations and time schedules where immediate compliance is not feasible.  It is a matter of federal law that citizens are granted the authority to file lawsuits in the face of continuing violations of NPDES permits.  The Boards cannot refuse to adopt legally sufficient permits to enable cities to avoid such litigation.

12. Where Basin Plans may be out of date, why are they not amended?  If they need amendment, why are they used in permits in the interim?

The State Board and the Regional Board have numerous requirements to adopt and update plans and policies.  These include the regional Basin Plans, the statewide water quality plans, and TMDLs.  There is not adequate funding to perform all of these tasks in a thorough manner.  The highest priority for planning at this time is adoption of TMDLs.  The State Board has, however, provided extra funding to Regional Boards to revise Basin Plans where necessary.  Federal and state law require implementation of adopted beneficial use designations and water quality criteria even though it is possible these may benefit from revision.

13. Explain the relationship between the State and Regional Boards and U.S. EPA in adopting permits.

The State Board and Regional Boards administer the NPDES program in California in lieu of U.S. EPA.
  Thus, the Boards have full authority to adopt permits.  While the state administers the program, U.S. EPA does continue to have an oversight role.  The Boards must submit all draft permits to U.S. EPA, and U.S. EPA has the authority to veto permits.
  If the Board does not revise the permit to accept U.S. EPA’s required revisions, U.S. EPA may itself issue the permit.
  Because of this oversight process, Regional Boards generally take comments and suggestions from U.S. EPA seriously, although they do not always comply with all suggestions.
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