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SUBJECT: ECONOMIC CONSIDERATIONS IN TMDL DEVELOPMENT AND
"BASIN PLANNING . : o

, 7 ISSUE | .
Whep oge the Regionel Watsr Quality Contiol Bosrds (Regional Water Boards or Boards) legally
required to consider economics in Total Maximum Daily Load (TMDL)! development and water
quality control planning (basin plu:nin;;)?‘ - : .
| .. CONCLUSION
' The Regiorial Water Boards, in general, adopt TMDLS &s basin plan amendments. Updes state
law, there are thrée triggers for Regiopal Water Board consideration of economics or costs in
basin planning. These are: : ‘ _ -
e ‘The Regional Water Boards st estimare costs and identify potential .
' finanocing sources in the basin plan before implementing any agriculmral water
* quality control prognam., - ‘ o . . E
« The Boards must cansider economics in establishing water quality objectives
- that ensure the reasonsble protection of beneficial uses.

) See23 US.C. § 1313(d); 40 C.ER § 1307
? See Wiz Code §3 13240-13247.

Cabfornia Environmenzal Protection Agency
3 Haseid |
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e The Boards must comply with the Californis Environméntal Quality Conrol
- Act (CEQA)® when they amend their basin pians. CEQA requires that the
Bosrda analyze the reasanably foresecable methods of compliance with
proposed performanee standards and trestment requirements. This analysis -
' Ecommicfmmwmimophymdu&daﬂhwmmkgimﬂWmBoudsdaignm
uses. Specifically, the Boards can decide not 0 designate, zdesignate, or establisha - :
suhmegozyoﬂlpommibluscwhaemhi:vixigthzmewou]dausesubsmﬁdandwidaspmd

economic and social impact.
DISCUSSION
I STATELAW '
Under fodecal aud siate lawy, the Regional Water Boands are requised 1o include TMDLS in their
_ basin plans. There are thres statutory triggers fir an economiz or cost analysis in basin
planning. These tiggeTs arc: . : ‘ :
. Mmofmwdmmqadﬁycmlpmpm;
s adoption of water quality objectives; and ' '
T .adopﬁonof‘auemmtmqummmpcrfbmahcqmdndgCEQA)g
Each category is briefly disussed below. . S
Agricultural azdﬁﬁesmsiéniﬁcMsomm of nonpoint source pollution Manywambo&iai:i
the state are impaired due to one or mose agricultural operations. As a result, the Regional

Water Boards will be faced with developing programs to control agricultural activities, as part of
TMDL development. -

Under the Porter-Cologne Water Quality Control Act (Porrer-Cologne),® before a Regional -
Water Board implements an agricuttural water quality control program, the Board mus ideptdfy -

? Pubd. Resources Code § 21000 e 3eq. )

¢ See 33 U.S.C. § 1313(d); 60 CF.R. § 130.7(d)@) (TMDLs must be incorpormed irto the staze’s water quality -
management plan, In California the basin plans are pant of the stme's water quality managemen plan.), Wi Code
§§ 13050(), 13242 R a _ .

} Wur. Code § 13000 st xeq.

é_lqddm
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the total cost of the program and potsntial sources of financing.! This information must be

The statute does not define “agriculnural® programs. 'IheLog:slatm:hs, however, defined
agricultral activities elsewhere to mean aetivities that generate “horticultural, viticultaral,
forestry, dairy, livestock, poultry, bee, or farm product[s].”’ Becanse “sgricultural” programs

* under Porter-Cologne are not festricted to particular activities, presumably, the Legisianme

intended that the 1arm be interpreted broadly. Thus, the Regional Water Boards should identify
costs and. financing sources for agricultural water quslity control programs”™ covering not only.
typical farming pctivities but also silvicutturs, harticulturs, dairy, and the otber listed activitiss.

The stannte focuses cnly on costs iod finmmcing sources. The statute does pot require the
Regional Water Boards to do, for example, 2 cost-benefit analysis or an economic moalysis.

B. Water Ouality Obiectives

' Porter-Cologns requires that the Regional Water Boards take “escnomic considergtions™, among

other £act07S, into account when they establish water quality objectives.® The objestives must
ensure the reasonable protection of beneficial uses and the prevention of nuisance.”’

Aﬁmhcdipt'bi:mmbrmdtﬂi:’nﬂ%mofud\ﬁcon ining guidance o the consideration

taining
_ of economies in the adoption of water quality cbjectives.'® The key poirrs of this guidance are:

Received

. mBoﬁﬁshnmwcdmymmsiduwmnﬁcswh:nadopﬁng
water quality objectives. . .

e At aminimum, the Bosrds mmst analyze: (1) whether 2 propased objective is

*  currently being attained; (2) if not, what methods are availabie to achicve
eompﬁmewithihnobjecﬁve;qd@)themoft_hoscmcﬂm&. )

‘.1d § 13141,

7 Food & Agr. Code §§ 564(n), 54004 . )

' wer Code § 15241, The other faccors include the past, present, wod probable future beasficial uses of water;
envirohmenmal characteristics of the hydrographic unit under considerstion; water quality conditians that could
roasunsbly be achicved through the coardin insted control of all factars aferting vatey quality in the sres, the need for
doveloping housing, and the uedu:ﬂwdq:aadunneyel-d witer. .

' Bid . - . .

¥ \Memorandurs, dated January 4, 1994, frem Willism R. Atrosner, Chief Counsel, to Regional Water Board
Executive Officers 2nd Attarpeys, entitied “Guidanes on Considerstion of Econamies in the Adoption of Water
Quality Objectives”. - .

Cab/amuEmommulbomuAgm
- N . ﬁ l l 'M . * .
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s Ifthe.economic conscqﬁmcé of adoption of apropc;sad objr.dive we
- potentially significamt, the Boards must state on fhe record why adoprionof -

the chjective is necessary to ensure the. reasonable protection of beneficial -
uses ot the prevention of puisance.

« The Regional Water Boards can sdopt objectives despite significant economic
_consequences. e ' L . '

I The Boands are not required 1 do & formal cost-benefit analysis’
C. CEQA ) : . ‘
The Regional Water Boards must comply with CEQA when they amend their basin plans.' The
Statz Resources Agency has pe:ﬁﬁadﬁ:ebasin-plmnmzpmgmgasqmptﬁnm@e
requirement to prepare environmental documents under CEQA. ™ In lieu of prepanng an
exvironmental impact report or negative declarstian, the Boards must comply with the State
Water Resources Coxntrol Board's mgulnﬁo.ns on exempt reguiatary programs when they amend

thesr basin plems.”? These regulations require the Boards to prepare a written réport that analyzes * -
the. epvironmental impacts of proposcd basin plan amendments.!* In generul, CEQA requires the

_ Regional WaﬁtBommwnsidurleclonunﬁcfnnﬁxs caly in relation to physical changes in the

Recaived

environment,
CEQA ‘also has specific provisions goveming the Regional Water Boards’ adoption of
regulations, such as the regulatory provisions of basin plans that establish performance smndards

_or treatment requirements. The Bosxds miust do an environmental analysis of the reasonsbly i

& eeaeable methods of complisnce with those standards or requirements. ' They must consider

CEQA does not dins “pérformmee standard” however, the tem s defined i the rlemaling

provisions of the AMSMWWAGL" A “performance stnndn'rd"is a regulation that
describes an objective with the criteria stated for achicving the o‘bje:m'va.1 .

Ul Ses Pub. Resourses Cods § 21080,
2 gee Cal Codz Regs., Ut 14, §.15231(P.
1B Ses Cal Code Regs., 6t 23, §§ 37753782 -

R ojd §3777. ’ .

1 Seo Cal. Code Regs., 6t 14, § 15064e).
" pub, Resources Code § 21159,

" Gov. Code §§ 11340-11355.

B 7d § 11342(d).

California Environmental Protection Agency -
€% Mancien roper
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TMDLs will typically include performance smndards. TMDLs normally contzin 2 quantifisble
‘target that interprets the applicable water quality standard. They also include wasteload'® ‘
allocations fof point sources, and load allocations for nonpoint sources-and nanmal background
10 achieve the target 3 ‘The quantifiable target together with the sllocations may be copsidared 2
performance standard. Thus, the Regional Water Board must identify the reasonably foreseeable
methods of compliance with the wastzload and load allocations and consider economic factors
for those methods. This economic analysis is similar to the analysis for water quality objectives
discussed above. That is, the Regional Water Board should dstermine: . (1) whether the -
allocations are being attsined; (2) if not, what methods of compliance are reasonably foresesable
to attain the sllocations; and (3) what are the costs of these mcthods. .

II. FEDERALLAW -
Under federal 1w, econamics can be considered in designating potential beneficial uses,
Specifically, the federal water quality standards regulations allow a state to dedesignate,.to
dacide not to designate, or to establish 2 subcaregory of & potential beneficial usc on economic
grounds. To rely on this basis, the stats must demonstrate that staining the use is nfeastble
becauge the controls nec to atmain the nse “would result in substantial and widespread

* economic and gocial impact. : BN . -
The states can take this. astion orily for potential uses. Thess ars uses that do not meet the
definition of en “existing nse”. Existing uses are those uses actually attained in the water body
on ot after November 28, 1975.° - : - S

Attachment

B See 40 C.F.R. § 130.2(g). A wascload allocation is the portion of the receiving water's losding capaciry that &
alloexeed to one of its existing or funira point sources of pollutien.

B Sex id-§ 130.2(g). A load allocation s the portion of the recsivisg wrer's loading capacity that s stributed
cither to ons of its existing or future noopoint sources of pollution or to natursl background spurces.

- 3 Seeid § 150.2(1) 'ATMDL is the sem of the individual wastelosd and load allocations.

T See id. § 131.10@)(6).
? 14 §1313(e).

" Califarnia Environmental Protection Agency
T8 Recycled Paper
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Regional Water Board Attorneys

Z

Ni1liam R. Atitwatar .
Chief Counsel . <
OFFICE OF THE- CHIEF. COUNSEL
STATE WATER RESOURCES CONTROL BOARD

. 901 P Stvost, Sacrssawts, CA SSEIR . .

Hail Code: &8

COTBANCE ON CONSIDERATION OF ECONOMICS IN THE ADOPTION OF WATER
QUALITY OBJECTIVES Bk e o

1E85UE

What is’ required of ‘'a -Regional Water Qu.nlify Control Roaxd .
(Regiocnal Weter Board) in order to fulfill its statutory duty o
consider econcmics when adopting water quality objectives in

'water qualiry contrul plans or in waste discharge :nq\:.i.ranl:its?. .

CONCLUSION .

"A Regicnal Water Roard.ls under an’affirmarive duty to consider
‘ccohomics when adopting water quality cbjectives in water .

quality contrel plans oF, in the absence of applicable .
cbjectives in a water guality control plan, when -adopting
cbjectives on a came-by-case basis in waste discharge
requirements. To fnlfill this duty, tha Regional Water Board
should 2ssess the costs of the proposed - adoption 'of a water
guality objective. This assessmant will gcne:‘ally ‘require the
Regional Watex: Board to review available informaticn to
determine the following: (1) whether the objective is currently
being attained; (2) what methods are available to schlevs

compliance with the objective, if it i3 not curreatly being

atrtained; and (3) the costs of those meathodg. The Regional

Water Board should also consider any-information’ on econoémic .
impacts provided by the regulated community and other interested
parties. ’ . L .

If the potential economic impacts of zhe ‘proposed adoption of a
water quality objective appear toO be significant, the Regional .

© Water Board mast articulate why adoption of the objective is

Recaived

‘pecessary to assure the ressemable protection of beneficial uses

of state waters, despite the potential adverse econonmic

conseguences. Fox weter quality contzol plan amendmaents , this

Jun-06-00 10:58am From~ To~RUTAN & TUCKER LLP, Page 07
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discussion. could.be included in the stagfe report or: rasclu:ioﬁ
for the proposed ameridment. Por wasta discharge requiremants;
the rationale must be rerflected J.n tha tmd:.ngs. o

DISCUS§;OH
1. fnrte:—Cclm_ e Watexr m. , :1.1‘.1_1. 'c'ant:col' n.ct

. Undexr the Porter-Cologne Water Quality Comtrol Act,
Water Code Section 13000 et seg. (Porter-Colegne Act or
Act), the State Water Rescuxces Control Board (Stata
Water Board) and the Regicnal Watexr Boards are the -
principal state agencies charged with :e-pons:.hility for
water quality protection. The State and Regiocnal Water
Boards . (Boards) exarcise this res nui.bil.xty primarily
through thae adoption of water ity control plans and
the requlation of waate discharges.which could atfect
water quality. See Water Code Secs. 13170, 13170.2,
13240, .13263, 13377, 13391. .

Water quality control plnna conu.in nter quality
objectivas, -as well as benoficial uses for the waters
designated for protection ard a of
lementation to achieve the ‘cbjectives. Id. Sec.
3050(3) 1 In the absence of applicable watsr quality
object ves
Water Board may also develop cbiectives on a caseaby-
case basis in waste discharge requirements. See id.
Sec. 13263(a). L

When adopting ebjectim either in a wvater quality
control plan or in waste dischargs requliremants, the
Boards are required to exerxcise their judgment to

. "enaure the reasonable protection of beneficial uses and
the prevention of nuisance®:  Id. Secs. 13241,.13263;"
see 1d. Sec. 13170. - The Portezr-Cologne Act recogniszes
that water quality may change to some.degree without

-

-

1 The focuz of this memorandum is limited to an apalycis of the Fosxds’
obligation to consider economice wvhen adopting wvater guslity objeccives
cither in water quality coatrol plsmg or. on 2 cass-by caka basis, in wssie -
discharge requirements. This memorandum does oot discuss ths extent to wkick
the Boards’ are required to consider the factars specified in Water Code

. Section 13241 in orher zirparions. Specificxlly., this remorandum does Bot

discuse che appliexhiliey of "Section 13241 to the development of numeric
effluent. limibstions, implementing narraeive sghjectives contained in a water
qualiry cenrral plan. Further guidance on ths latter topic will be developed
ar a later daras.. . )

IR
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causing an unreasonable effect on beneficial uses. .Jd..
The Act, therefore, identifies factors which the Boards.

mist consider in determining what level of protectiedn ig -

reasonable. Id.2 These factors include economic
considerstions. Ia.3 : ‘

The leglslative history of the Poxter-Cologme Act
indicates that “(c)onservatism in the direction of high
quality should guide the establishment of objectives .
both in woter quality .control plans and in wastae- .
discharge requiremsnts”. . Recommended Changes in Wauer

Cuelity Control, Pinal Report of the Stndy Panel to the .

[State Water BHoard], Study Project--Water (mality.
Contwol -Program, p. 15 (1869) (Final Repart). -
Objaectives should *be tailored on the high.guality side
of needs of the present and fnture baneficial uses".

Jd. at 12. ‘Nevartheless, cbjectives must ba Teasonable, ~

and ecopamic considerations are a necasgary part of the
determination of reasonableness. “The regional boards
must balance eanvironmental charactexistics, past,
present and future beneficial uses, and econamic
coensiderationa (both the cost of providing treatment
facilities ‘and the economic value of devalopment) in

"establishing plans to achieve the highest water quality -

which is ressonable.* . 1d. at 13. S

2. Sepate B§ll 919.°

" The Boards are utnder an edditional mandate to concider
economics when- adopting cbjectives s a result of the

recent enactmont of Scoate Bill 519. 1993 Cal. Stats., '

‘Chap. 1131, Sec. 8, to bs codified at Pub. Res. €ods,.
Div. 13, Ch. 4.5, Axt.. 4. The legislation, which is

2 Otber factors which must De comsidersd includes

L
(b)

fe)
(d)
(e

3 Sex

Pasgr, presenc, and probable furara bsneficial uses of wazer:’
Enviranmenial characteristiecs of tha hydrographic umit usder . -
cogsideration, including the quality of water svailable therero;
Water quality condizicns that could reasonably be achisved chrough
the coordinated control of all factors which affecr water quality in’
the arsa; : . . . :
The need for devaleping housing within tie region;

The need to develop and use recycled wmter. -

also Warer Code Secziom 13000 which mapdatss that aceivicies and

' factors which may affect watar guality ‘shsll de regulaced to arraio thz

highest water quality which is ressenable, ¢onsidering all demands being mde
and 2o bé madé op those warers and the rotal values involved, beneficial and
decrimsatal, aconomic 'xnd social. tangidle and inrangible* (oaphesis added)-

Jun=08=00 10:59am From= To=RUTAN & TUCKER LLP, Pags 08




JUN-86-2000 11:0@ FROM ' TO 17145469635 P.18/12

Recaived

Regional Water Board , o B " JAN -4 1994’
Executive Officers et al. ~4- . B

cffective January. 1, 1994, amended the California
Bnvircenmental Quality Control Act, Public Resocurces Cods
Section 21000 et seq. (CEQA), to require that, whenever
the Boards adopt rules ‘ng the installation of -
pollution control egquipment or establighing a :
parformance standard or treatment requirement,. the
Boarde mmst: conduct an envircnmental analysis of the
reasonably foresesable msthods of ‘compliance. .This
analysis must take into account a reasomable range of
factors, including aconomics. For the reasons explained
above, the latter requirement is duplicarive of existing.

ements under the Porter-Cologne Act ragarding -
conpidération of econmemics. ' _

B. Reconmendatim

The meaning of the mandate to *consider econcmics* in the
Porter-Cologme Act is not entirely cleaxr. Yt is clear that
the Porter-Cologne Act doss not specify the sweight which
.amst be given to cconomic considerations. - Consequantly, the .
Boards may sdopt water guality objectives. even.though - -
adoption may result in gignificant econcmic conseagquences to

;. the regulated ecmmuhity. . The Portar-Cologzie Act also does.

" not require the Boards to do a formal cogst-banefit analysis.

Tha Porter~Cologna.Act dees impose an affirmative duty on
the Poards to cohsider econcmics when adopting water gquality
objectives, The Boards probably cannot fulfill this duty

. 8imply by responding to economic informaticn supplied by the
regulated community. Rather, the Boards should assess the -
costs of adoption of a propesed watar guality ocbjective,
This assessment will normally entasil three steps. Pirst,
the Bomyds should reviaw any. available information oa
receiving water and effluent quality to.determine whethex
the proposed objecrive is currently being attained or can be
attained. IZf-the proposed objective is not curremtly .
attainable, the Boards should identify the:methods which are
presently available for complying with the cbjective.

" Finally, the Boards should considex any available
‘infoxmation on the .costs. associated with the treatment
technologies or other methods which they have identified forxr
complying with a proposed cbjective.? oL

¢ &See, for sxample, 2agd Wactowncar Conseal Urb, . Narinnal

-Resesrch Council (1£§3). This rexr provides data on ran tachnically feasible

vastewater treatment techoologies, which czn be used to make compsrarive.
Judgments about performance and eo estimses the approwimste costs of maeting
various efflnepr Aischarge standards, including scandards for toric organics:
and margls._ - : . . .

Jun=06-00 10:5%am Froa=- To=RUTAN & TUCKER LLP, Page 10
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In making their asunmant of the cost d.mpactl of a proposed
objective, the Boards ares not required to engags in
speculation. Rather, the Boards should review cnrrently
available infcrmation. In adcition, the Boards should
"consider, and respond on the reccrd, to any -information
provided by dischaxgers or other interested perscns = -

regarding the potential cost implications of adoption of LI

proposed objsctive.

If the. econcmic aensequencee of adoption of 2 propesed watexr
qQquality. objecuve are potentially gsignificant, the Boards
rmst articnlate why adoprticn of the objective is necessary
to. ensure reasonahle protection of beneficial uses.  If the
chijactive is latsr subjected to a lagal challange, the -
courts will consider whether the Boards ‘adeguately
_considered all relevant factors -and demonstrated a rational
connection between thome factors, the choi:u made, and the
. puxposes of the Porter-Cologme Act. gg%xéi#gp_t_a;_g
157 Cal.Rptr. 84%, 599 P.2d" 31 (19%9) ’ -
.Raaaans for adopting a wate: quality ebjective’, d.espitn
-adverse economic consequences; could include the sensitivity’
of the receiving waterbody and its beneficial uses, the .
toxicity of the regulated substance, the reliabili
economic oxr attainability data. provided by the rogu atad
community, public health’ implications of adopting a'less

stringent chjectiveé, .or other appropriate-factors. These
factors may alsc include the legislative directive that a

" *"margin of =a£e=y [ ] be maintained to assure the protection .

of all bengficial \uns. Pinal Report, p. 15 and: App L,
p. S3. :

I objec'E'iv-s are proposed for ,lnrhcc-mt-:l and adverse
scomomic’ consaguonces stemming from adoption of tha .

- objectives conld be avoided only 4f benaficial uses were
downgraded, the Boards. should addrass whaether dedesigoation
would be feasible trder the applicable reqnirementx of the
Clezan Water Act and implementing regulations. See 40 C.FP.R.
Sec. 131.10. Dedesignation is feasible enly £or potential,
rather than existing, uses. See id. Sec. 131.10(g). 1If
- dedesignation of potential beneficial uses is infeasible,
the Boards should axplain why, e.g., that tha:e is a lack of-
data supporting dedasignn:ion.

5. It saowld u.sa be notsd cthaz, sven if dadesignationm of potemtial
bepeficial uses 13 feasidle, in T2e great Bajority of cases it will not un
apy significant effect on the selaction of 'a proposed objsctive. Ihis is so
becavse the proposed objetrive will be necessary to .prorecet existing

] banc{.xcia.l uses, which cannot be dodp:igxu:nd

" Received
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The State or Regional water Board 'g§ rationale for
detmrmining thit adoption of a proposed objective is
necessary to protect water quality, -dagpire adverse
cons ences, must be disceznible from the record.

P.

-4mg

aconomic
This

equ ;
reascning could be included in the staff report or in the

resolution adopting.a proposed water. lity ceatrol
amendment. When objectives are sstablished on a cas
case basis in waste discharge reguirements, the zati
must be included in the findings. ' i ’

. X M ’ bh yw‘ w‘
SKvVassey/dlharyford/(12~-24-93)
dhary220/VASSEY/econ. cons. 01
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