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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

' . ORDER WQ 2008-0012

- In the Matter of the Pefition of
‘BOEING COMPANY

For Review of Waste Discharge’ Requlrements (WDR) Orders
R4-2004-0111, R4-2006-0008, and R4-2006-0038 forthe
Santa Busana Field Laboratory
Issued by the
Califoriia Regional Water Quality Control Board,

Los Angeles Region
.SWRCB/OCC.-FILES A-1653 AND A-1737

BY THE BOARD:
The Boeing Company (Boeing)-operates the Sdnts Susana Field: Laboratory
(ssr-;_} in'Ventira County.” The Los Ahgeles Regional Water Quality Cohtrol Board
' {Los Angeles Water Board) has fegulated wastewater drschargeg from. SSFL 1o waters.of the ‘
‘United States since at least 19922 The regulated discharges include storm water runoff,
_discharges ¥ from groundwater remediation systems, industrial wastewater from ongoirig
operaﬁens such as-engine test stands, and domesﬁc wastewater from two sewage treatment
‘plants, ‘ '
) On July 1, 2004, the Los Angeles WeterBoard re-i$suid a pemitto Boeing for
'discharg'es from SSFL. {(Waste Discharge Requirements Qrdér,No. R4-2004-0111 (2004
- Permit).) On August 2, 2004, Boeing filed .a_peti'ﬁt_)"n-with the State Water Resources Coptrol

-
v

* Boeing owns SSFL ‘with the National Aeronautical Space Agency (NASA). The Urnited States
Department of Energy (DOE) &lso owns several Buildings at the'site. NASA and DOE are not named in
the permit reviewed herein, and their participation is not an issue before us.

2 Waste Dlscharge Requlrements Order No. 92-092, adopted December 7, 1992, The permit was
reissued jn 1998 (1998 Permit). Waste Discharge Requirements Order No. 98-051, adoptad Juns 29,
1998. This'is g national pollutant. d;scharges elimination system {(NPDES) permit, No. CAG001309.




Board’(S’t.a’te Water Board) challenging the 2004 Permit® (Our File No. A-1653.) Boeing
requested that its petitionbe held:in abeyance. !

On January 18, 2006, the'Los Ange!es Water Board modified the 2004 Permilt,
adding and revising the ouffalls listed andthe effluerit fimitations. (Waste ‘Discharge
Requiremenits Order No. R4-2006-0008; January 2006 Permit.) On Féb‘ruary 21, 2008, Boeing
filed a petition challenging the January 2006 Permit-and the failuré of the Los Angeles Water
Board to.adopt a Cease and Desist Order with a compliance schedule and inferim effluent
limitations. (Our File No. A1737.) Bosing also asked the State Water Board to activate its
2004 petition, File-No. A<1635. On March 9, 2008, the. Los Angeles Water Board again revised
Boeing's permit, this time adding additional effluent limitations. {Waste Discharge
- Requlrements Order No. R4-2006-0038; March 2006 Permit.) On March 16, 2008, Bosing filed
a petition challenging the March 2006 Permit.® Boeing also requested a stay of various effiuent
limitations. The State Water Board denied the stay. request in-Order WQ 2006-0007.6 '

Mainy of Boeing’s contentiotis concem the propriety ‘and legality of numeric’
effluent limitations in the Permit. In _partiéuiar.x Boeing emphasizes that ifs discharges are °
largely-stormn watter, and it points 1o the issues this-Board faces as fo whether to-include numetic
effiuent limitations in storm water-permits. As we will explain, the issues addressed in this Order
are relevarit only to & unique industrial operafion subject to an individual NPDES permit.. Our .
co}actus'ions here donot apply to the .i'ssue of numeric -efﬂuent limitations for gene(ralpermﬁs

3 Commitige: to Bridge the Gap (CBG)-alsofiled a peﬁﬁon challenginig the permil, (Our File
No. A-1653(a).} The Staie Water Board dismissed CBG's petition.on February 14, 2005,

* The State Water Board's regulations allow a pefitioner to requestits pétiion be héld in abeyance.
{California Code of Regulstions (Cal. Code Regs.); tit. 23, § 2050, subd. {d);) Whena petition
challenging a.permit is held.in abeyance, the State Water Board does not act upor the petition unti} itis
acfivated and the-challeriged permit remains'in full force and effect. (!b:d)

.% The March 16 peﬁtion was not.assigned a separate file number, and. mstead 18 considered-to be an
amendmsnt {o Flle No. A-1737. Al of the petitions filed by Boeing have been consolidated for purposes -

. of review. -(Cal. Code Regs., . 23, § 2054.) The: 2004 Permiit, as modified, is referred to as “the Permit.”
Where necessary, the different versions. are referred to as the 2004 Permit, the January 2006 Permit, and
the-March 2008 Permit.

A & The State Water Board received the adminisirative record and responses to the pelitions on May 15,
2006. Part ofthe record was a report Boeing submitted o the Los Angeles Water Board for its. Febmary

2006 meeting. CBG asks this Board 1o limit the use of thatreport, Alf portions of the record were before - ~

the Los ‘Angeles Water Board in its actions -and are appropriately part of our administrative.record. On
October 13, 2008, Boeing submitted a new report to-the State Water Board and asks that it be considered
a part of our administrative record. We decline fo-do so. That report was received long after the

Los Angeles Water Board acted and only two weeks before the State Water Board issued its draft order
in this-matter. Moraover, Boeing refused 1o place its petitions in abeyance, which would have allowsd
fima for the State Water Board to review the report and for inlerested persons te:respornid to the permrt.
(See. Cal. Code Regs., fit. 28, § 2050 6.} Boemg s request is denied.




\

regulating dtscharges of storm water from thousands of entities engaged in construction and
mdusma! activities:
. In this Order, the State Water Board upholds the Permit in most respects. We
conclude that'the Los Angeles Water Board acted properly in issuing the Permit and in.including
" requirements more akin to a typical iﬁdiﬁ;‘lual NPDES permit than the General Permit for
Industrial Activities.” We also conclude thatihe Permit includes appropriate monitoring
requxrements ard sites. Moreover, we conclude fhat at iaast until Boeing submits a report of
waste discharge describing its-clanged dxscharge, the Penmt must conﬂnue to regulate many
.of the discharges from SSFL as commingied wastewaster, rather than as starm water
dascharges. We also conclude Outfall 001 is duplicative with Outfall 011 and that-Outfall 002is
 duplicative with Outfall 018 for enforcement purpases. Only two of these cutfalls should be
regulated with numeric-effluent limitations.as compliance poinis. The numetic effluent
limitations contained in the Permit were properly calcutated and were propeily based onthe
*reasonable potential” for discharges: from SSFL to cause.or contribute to exceedances of water
quality standards and it is-appropriate and proper for the Permit fo-retain these numeric effluent
limitations. Finally, we conclude that the Los Angeles Water Board ered in failing fo Issue a. E
cease and desist order (GBO), including a compliance schedule with interim effluent limitations,
following & catastrophic fire.at SSFL in September 2005. We will remand the Permit fo the
Los Angeles Water Board to make revisions.consistent with this Orég.r. The compliance
schedule shall:apply retroactively to the .ado.pﬁon of the January 2006 Permit®

1. BACKGROUND'

‘ Boemg's SSFL is.located at the top of Woolsey Canyon Road in Simi’ Hllis The

- site includes approximately 1500-acres of developed land.and 1200 acres of urideveloped land.
Industrial activitiss have ocourred at the site for.more than 50 years. These activities have
included research, development, assembly, disassembly. and testlng of rocket engines missile
components, and chemical lasers. There have.also beer nuclear reactors at 88FL, and the
administrative record shows evidence of accsdents with these reactors. As of the time the
Permit was issued, Bosing activities that contributed to discharges, include fockst engine

7 Genera! Permit for Discharges of Storm Water Associated with Indusmal Activities Exc!uding
Construction Activities (WQQO No. 87-03-DWQ).

® All contentions not discussed in this Order are not sufficiently substantnal {0 warrant review
{See People v. Barry (1987) 194 Cal.App.3d 158; Cal. Code Regs., 1it. 23, § 2052(aj(1).)




testing, fire suppression, pressure-testing of equipment to s.uppori rocket engine testing,
domestic wasteviater treatment; and contaminated g'roundwater freatment.

Boéing representatives have recently stated, including in testimony at the
hearing on its .siay request, that the only existing discharges from the site are storm water
runcff. In ps:rticutat, Bosing representatives state that it has stopped all rocket engine-testing
and will not resume testing, if atall, until it-can.remove all wastewater associated with testing
from the site (presumably by trucking _ﬁe'wastewater' offsite). In.addition, they testified that the
treatment plants (groundwater remediation and domestic sewage treatmerit) are no longer
discharging at the site, bat instead all wastewater:is trucked away. There is notk'ﬁng inthe
‘record to indicate that- Bcemg has submitied a repaort of waste: d:scharge regafdlng these

changes ir its discharge or requested that the Permiit be tmodified ?

Because of the historical activities at SSFL; the site is subject fo remediation
requirements pursuant tothe Resource Conservation-and Recovery Act of 1976 (RGRA).™ The
lead agenty for the RCRA cleanup is the Califomia Department of Toxic Substances Control
(DTSC). DTSC rggﬁlétes'ni'ng closed surface. impoundmenis. The site had radioactive waste
tht the United States Department of Energy (DOE}is erespénsibie"far.:decorifam‘inaﬁng and
decommissioning. ’B_oeihg still uses radioisotopes for calibrating radiation detectors and
counting equipmert, but there is no surface water discharge associated with these activities.
There is surface unoff from throughout the site, inchi@ing areas subject o RCRA cleanup. The -
tecord shows that thefe are Instances where runoff-from SSFL has been cortaminated with, or
has the potential 1o-be contaminated with, constituents associated with the historical-activities at

the site and the RCRA remediatibn. For example, the catchment area of Dutfali 004 is ~

comprised of a landscape with surface seif contaminated with mercury and other constituents.
from the former Sodium Reactor Experiment site. Uritit the contaminated soil is --'removéd (a
likely final-remediation solution for thiis area), Boeing has covered the soil withian impermeable
coverand, ,al_ﬁaef',b,ottom of the catchment, implemented BMPs to treat the runoff, [fthe cover
were compramised, discharges from the sife-could enter surface waters. There are also
constituents:that-have been detected in runoff from the site that are associated with historic -

# Dischargers must:submit a report of waste dlscharge for any material change or proposed change in
the characer, location, or volume of their discharge. {Wat. Code, § 13260, subdivision (c).) The
discharges characterized in the Permit generally oceur.only when thera is wet weather runoff from the
site. Thus, it is within Boeing's knowledge and control whether it will ensure that process water is not
commingled with storm water inthe future,

1 42 United ‘States Code Annotated (U:S.0.A.) §§ 6901 et.seq.



activities. For example, parchiorate, a chemical associated with rocket .ptc)p"ellant testing, has
been detectéd at an outfall near the ‘rocket'prcpellant”tesﬁng area. :
_ SSFL is situated in the Simi Hills. ‘Because of its lccancn and topagraphy, and
" the large size of the facility, there is runoff from the site to several ‘watersheds.- Most of the
-runoff flows to Bell Creek, which is tributary to the Los Angeles River. “There is also runoff into
various drairiages of Arroyo Simi and to Runkel, Dayton, and Wcolséy Canyons. The Permit
-establishes eighteen otitfalls. Outfalls 001 and 002 are at the southerly perimeter of the SSFL,
and approximately sixty percent:of the runoff from the facility discharges through thesetwo
outfalls, which lead to Bell Creek, and then to-the L os Angeles River. Ouifall 008 discharges to
Happy Valley, and ultimately to Bell Cresk'and the Los Angeles River. Discharges through
Outfalls 003, 004, 005, 066, 007, 008, and 010 fow to small watersheds to the northwest of
SSFL. These are nof tributary-to the Lds Angeles River. Qutfails 011, 012, 013, 014, 015, 078,
‘017 ‘and 018 each are sited near areas of specific activities on SSFL, anludmg the twa
domestic sewage freatment plants the groofdwater treatment plant, .and the rocket engme test
stand. Qutfalls 012-047 each’ dlscharge 9 waters that ﬂow through Quitfalls 011 or 018, which
in turn flow through: Outfalls 001 and 002, respeciwely “There are several points that are .
|mporlant toour deliberations regardmg these outfalls; (1) Quifalls 001~010 are each situated
along the perimeter-of SSFL, while Outfalls 01 1~018 are situated in the interior of the site and
discharge through perimeter outfalls; (2) Outfalls 601, 002, and 01 13018 are authorized to
discharge commingled storm water, industrial process water (from ‘groundwater treatment and

. rocket engine testing) and domestic-wastewater (from this sewage treatment plarits); and (3)

Outfalls 003:010 are the only outfalis des:gnatecl inthe: Perm‘t as dlschargmg only-storm water
runoff.

The Los Angeles Water Board lnltlally adopted the Permlt that Boeing now
challenges in.July 2004. } amended the Permitin January and March 2006 adding and
revising efffuent limitations: each time. . In January 20086, the Los Angeles Water-Board
considered but refused to adopt a GDO, which would have included a time schedule and interim
effluent limitations. Boeing filed a petition challenging the July 2004 Permit, but did not seek
active review of its challenge o the Permit until February 21, 2008, when Boeing also
challenged the January modification.” Boeing-also chalfenged the failure to.adopt the CDO.

™ These are designated Outfalis 601 through 018. -
2 |t jater challenged the March modification also.

5.




_In addition to the Permit medifications; which generally miade the Permit more.
stringent,; thiere was also a signiﬁcént physical event at SSFL that impacted permit compliance.
Beginning on September 28, 2005, the Topanga Fire swept through the-site' and bumed
approximately seventy percent of the-site. The fire destroyed. humerous plaﬁ'ts-th_at had served
as vegetative cover to control runpff.. Atthe time, BMPs Boeing employed to minimize
pollutants in runoff viere largely vegetative cover, and the fire destroyed most.of this cover. The
fire also resulted in ash deposition throughout the-site, the resilt of- burned material frem both
the site and adjacent areas, which contained cantaminants regulated by the Permit. Since the -

- fire, Boeing has been engaged in stabilizing and restoring vegetative '.qovér and algo in building
new structural BMP's at the site.

. ;'CONTENT!ONS- AND FINDINGS®

‘ Contention: Boeing contends that most, if not.all, of its discharge is storm water
runoif and that it $hould be regulated in a similar manner as the State Water Board's General.
Periit for Industrial Activities.

. " Finding; The discharges from SSEL are unusual in many respects, SSFL s a
very large industrial .site' in a remote area, with no ctherindustrial ~site§-ﬁ'earb§e. it 'aecupies a
~ large area on hillsides, with runoff .ﬂoﬁiﬁg‘int_o a number of 'Qifferent watersheds. There are*s)ast
- areas of historical contamination and adéveldpment“and also large areas of open space and
éati_.ve vegetation. Calculations show that SSFL has the'.potent}at, in a 24-hour 10-year stoim, tb
discharge.an estimated 272 million ‘gallons of'stdrrn.Water runoff. i is.the subjett of origoing
RCRA gleanup and groundwater remediation. While gﬁeéﬂ"y reduced from its peak activity,
there are still. ongoing industrial activities occurring. While it originally was situated in a remote.
location, tﬁeretare how many residenfial developments nejarby':SSFL. The Permiit allows Boeing
1o dischiarge not-only storm water runoff from the site, but also industrial process water,
- ‘wastewater froth groundwater treatment facilities, and vdomesﬁc.'wdstev?ater from sewage'
treatment plants. ’ .
The conditions described above make SSFL a unique site, especially because of
'!ts;siie‘,nthe dsgree of historical goritamination, and the site topography that (l;esults in large

™ Boeing included various interrelated coritentions in its 2004 Petition, its Fe’brué’ry 2006 Petition, and its

March 2006 Petition. Each petitioh essentially restated and revised the grounds for the petition. - Each

- petition also included a statement of points and authorities; which also stated the bases forthe petition

somewhat differently than the pefition itself. The statement of contentions herein is an effort to

. summearize and arliculate these various arguments, while nof restating verbatim each of the contentions
listed in the different documents. ' .



ambunts of runoff during storm evenis. The Permil regulates bb.th storm water-only and
commingled storm water, domestic, and industrial procéss water discharges. As will be
described below, the legal requirements for the regulafion of storm water-only discharges vary
from those for the-regulation of process water discharges. Wastewater that commiingleés storm -
water and process water is subject to the legal requirements for industrial process water. The
Permit was based on Boeing’s request, through its report of waste dischaige, forauthorzation -
“fo dischairge process water and starm water from several outfalls at SSFL. In its papers:and
testimony, Boeing states that it is no langer discharging process water from these facliifies. If
that is $0,in order for its permit fo be rev;sed accordmgly, it must file & report of waste d’isoharge
describing this change in its discharge, '
Eight of the eighteen-outfalls at SSFL are storm water~on|y outfalls:
Outfalls 003-010, These eight outfalls are all “perimeter” outfalls—fows’ through these outfalls
leave. SSFL through different watersheds. (The only other perimeter ouitfalls—Qutfalls:001 and
" p02—receive all of the commingled flows-and together tischarge approximately $ixty percent of
the total ﬂaws from-SSFL.) While these e;ght outfalls-are-designated as storni water-only, the
record shows that theyeach have a significant potential to dlscharge water contaminated by the
historical practices and remediation activilies at- SSFL. Each of thesg outfalls is associsted with
areas of the sffe with sign‘iﬁcant-hiétorical activities: Qutfalls D03-007 receive runoff from past
and existing radidlogical facilities: runoff to Outfall 603 is from the Radioactive Material
Handling Facility, runoff fo-Qutfali 004 is from the Sodium .Reactor'Exﬁ_eriment,‘ funoff to Qutfail
005 is from Sodium Bum it 1, unoffto Outfall 606 ‘& from Sadium Burm Pit 2, and furoff to
Outfall 067 Is from  Building 100. Qutfall 008 which dlscharges to Happy Valley, is logated near
facilifies that formeily used perchiorate, and that constituent has been found in the runofi.
Outfall 009 receives WS-1 8.drainage-and runoff to Qutfall 010.is from Building 203; and these
outfalls were added to-the Permit based on monitoring in.‘the areas.” There are numerous
other operation areas at SSFL that do not have individual outfalls specifically assigned to them.
Generally, the-outfalls listed in the Permitare associated with operations overwhickithe

" Dunng the pracesdings on the stay request, Bosing's-attorney stated that the.only proc@cs water
currently discharged is well purge water, and that change in discharge would be raised to the

Los Angelas Water Board when the Permit is modified or reissued. In. any-avent, the Permit as adopted -
does reguiate both process water and storm water, some of it commingled, and the- ewdence shows that
Bnemg requested such a permit.

® The:specific activities and runoff potenitial are described in detail, infra.




Los Angeles Water Board, rather than DTSC, is the lead agency.'® The outfals along the
perimeter of SSFL, however, do capture all of the runoff that is known o have the potential to
contain contaminants associated with industrial activities.

Boeing argues that its site is comparable to other sites regulated by the General
Permnt for industrial Activities. It contends thiat the Los Angeles Water Board was. required to
follow the assumptions contained in that penmit, mcludmg the absence of numenc effiuent
limitations therein. We disagree with thrs premise,

SSFL is a unique site warranbng thorough-and detailed regulat:on lt is not at all
the same as a typicai facifity subject fo the - General Permit for Industrial Activities. ‘Moreover, it
is not permitted as a storm water-orily site, regardless.of whether the vast majority of the runoff _
is storm water, tather than process water. The-federal Clean Water Act requires that all
discharges of wastewater containing poliutants from industrial sites must comply with the
technology-based requirements of best practicable-control technology currently available (BCT)
and best available-technology economically achievable (BAT) and with any more stringent
limitations necessary to meet water quality standards. (33 U.5.CA. §1311(b).)"” These samie
standards apply to discharges of storm water associated with industrial activities. (CWA§.
-402(p)(3)(A).)" While the same legal standards in-section 301{b) apply to both industrial
process water and industrial storm water, the decision whether to include nuimeric water effluent
limitations varies depentﬁng whether the permit’ regulates process water (even if mixed with
storm water) or storm water only™. The separate rules for storm water. discharges:apply only‘to
discharges “composed entirely-of storm water.” (CWA §402(p)1) (emphasis added).) For this
reason, the General Permit-for !ndusﬁalAdiviﬁeé:authoﬁzes only-storm-water discharges. Only
eight of the eighteen outfalls at SSFL ‘(0utfalls"0ﬁ3~‘01-0$ are composed entirely of storm water. _
The other ten outfalls, whether or not they. may be composed of *mostly” or “almost entirely* of
storm water, as Boeing contends, are subject to the same regulatory requirements as any-other
industrial process water. Thus, Boeing does not qualify for coverage under the General Permit.

' The Fact Sheet'to the Permit includes a thorough' xﬁscussmn of the location, operations, and
constituents associated with each outfall.

7 Glean Water Act (CWA) § 301(b). Hereaﬁer citations to. the federal statute will refer only to the CWA
citation.

® Dafanders of Wikdlife v, Browner (@™ Cir. 1999) 191 F.3d 1159.

' As discussed in detail below, ‘process water permits must include numeric effiuent limitations unless it
is not “feasible” to include such limitations. Storm water-only permits are not required to include numeric
effluent limiations, without the necessity of determining infeasibility.



The Permit must include apprapnate requiremients for beth process water and
storm water discharges. Boeing also contends. thait numeric gffluent limitations are not

apprapriate for process water discharges.from S.SFL, pursuant to federal regulations.?® We will

dliscuss in detail the propriety of numeric effluent limitations for:the various outfalls regulafed in

‘the Permit. in general, ‘however, we reject Boging's cantention thaﬁhe Los Angeles ‘Water

Board was required to-regulate the various discharges from SSFL in a similar manner to:the
General Permit for Industrial. Actwmes '
Coritention: Boeing contends that the monitoring and compliance points are

-iinegipropriate.

,Fi'nding' ;- The Permit lists eighteen dtétfa‘i!s. ‘Each outfall has numerous numeric

effluent limitations for constituenits for which the Los Angeles Water Board determined that
discharges had the ressongbie potential fo cause or contriblte to exceedances of water quality

standards in surface waters. Boeing poifits out that prior permits for SSFL had fewer points
where monitoring was required and where effiuent limitations. applied. .A brief history of the
Los Angeles Waiter Board's permrthng ‘Strategy is necessaxy in order to understand this

contention.

Boeing chailenges the 2004 Permiit and modifications.in January and March-of

2008, The prier permit was adopted’in 1998, (Waste Discharge Requirements Order No. 98-
'051; 1998 Permit.) The 1998 Permit regulated storm ‘waler runoff, industrial and domestic
- wastewater, and groundwater treatment discharges from SSFL. The 1998 Permit established

ascompiiance points Qutfalis 001 and 002, which are 6,000 feet suth of the final retenfion

ponds, and Outfalls 003-007 to the north.?! The 1998 Permit-also stated that the storm water
discharges were “covered by? the General Industrial Storm Water Permit and that “its

requirements are incorporated in [the 1998 Permif]-by reference."® For Outfalls 00t and 002,
the 1998 Permit listed numeric e'fﬂUent limitations for 49 constituents. Outfalls 003:-807 in the
1998 Permit have numeric effluent. limaia'aons for'25 corastttuentsb Most effluent limitations were-
for daﬂy maximurm and not for moenthly average. '

, The 2004 Permit added the three peri meter outfalis that were not listed in the
1998 Permit (Outfalls 008-010).and the eight interior outfalls (Outfal!s 011-018). The 2004

v

% 40 Code of Federal Regulations (C.F.R.) § 122.44{k)(3).

1‘ Thus, the 1998 Permit did not fist as separate outfalls three of the perimeter outfalls listed in Ehe 2004 -
'F’enmt {008-010) and the eight interior outfalls that lead to 001 and 002 (011-018),

2 1998 Permit, Finding 27,




Permiit also discussed the reasonable potential for discharges threugh the various oufslls to
cause or contribute 10-exceedance of criteria in the California Toxic Rule (CTR).Z The 2004
Permit included numeric effluent limitations far 40 constituents for Outfalls 001 and 002,

19 numeri¢ effluent limitations for Outfalls 003-007, 11 numeric effluent limitations for Outialis
008-010, and 14 nurneric sffluent limitations. for Outfalls 015-017. (There were no numeric
effluent limitations assigned to Outf_'a"lls.'()‘l f, 012, 013, 014, or 018.) ‘A significant ¢hangé from
the 1998 Permit was that the 2004 Permit included maximum daily loads in additien to the
maximum daily concentrations in the prier permit: In addition, some of the limitations weré more

stringent, refiecling the CTR criteria, and some constituents changed. Thus, the majorchanges -

from the- 1988 Permit to the 2004 Permit were not the inclusion of numeric sffiuent limitations in
the. permit—these were already'in the 1988 pemit, including numeric effiuerit limitations for
storm water-only discharges. The major changes were the addition of numeric effluent
limiitations for three perimeter outfalis and for three interior outfalis, fightening of some numieric
effiuent limitations io implément the. CTR criteria, and the addition of raximumi.daily loading
limitations.

' in January of 2008; based on momtonng Fesults:in theintetim, the Los Angeles
Water Board modified the 2004 Permit, adding numetic-effluent limitations for Quifalls 01 1ang
018*:and for Qutfalls 012, 013, and 014%, This permit modification ocatirred shortly after the
Topanga Fire: Finally, in March of 2006, the Los Angeles Water Board: again modified the 2004

 Permitt, this time- revising numeric effiluent i mxtatlans to reflect two Total Maximum Daily- Loads

- (TMDLS) the Board had adopted.?® The result was more stringent and new numeric effiuent .

limitations far outfalls with d;scharges ul”txmately flowingto the Los Angeles River: Qutfalls 001,
002, 011, and 018.%"

# 40 CF.R. fitle 131.36. In the CTR, the United States Environmental Protection Agency (UL8. EPA)
-adopted water quality standards for priority poliutants jn California. The State Water Board adopted the
Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries

of California (State lmplementaﬂun Plan, or SIF}in order toimplement the CTR in parmits. TheCTRand

ihe SIP were each adopted in 2000. _
* The numieric efﬂueni limitations for Outfalls 00, 002, 011 and 018 are identical.

14

% There are 19 numeric efﬂuent limitations listed for Outfalls 012, 013, and 014. . N

“ The TMDLs were for metals and for nutrient loading in the Los Angeles River. TMDLs are required by
-§ 303 of the CWA. NPDES permits must be consnstent with the assumpﬁons and reguirements of
TMDLs. {40-C.FR. § 122.44(d)(1)}vil).

& Someintérior outfalls ultimately flowing to the Los Angeles River also have TMDI -based efflient
limitations,

10.




For each effluent limitation at eash outfall, the 2004 Permit requires monitoring.
Boeing challenges both the number of outfalls listed as sompliance points and the breadth of
the monitoring requirements. NPDES pertrits generally must require monitoring at each cutfall
for each constituent for which there are effiyent limitations:?® The federal regulations do not
réquire analytical monitoring at facifities that discharge storm water associated with industrial
activities,2® but this relaxation of requirements is generally dssociatéd with the “nature of the
* penit conditions.™® Thus, where a permit regulating storm water discharges associated with
industrial activity does contaln humeric effluent limitations, “sampling requirements will be
appropriate,”! while permits that include BMPs in lieu of humeric effluent limitations, may\‘
A require inspections and BMP evaluation rather than- sampling. 2 - Therefore, to the extent that
“outfalls are properly listed as compliance points and that humeric effluent limitations are
appropriate, then the monitormg requirerrients are appropriate. We tum then to the propriety of
listing eighteen outfalls as compliance points.

In_reviewing the specific.iacations for sampling and compliance, it :.is-true that the
nustiber of outfalls has grown, fiom the 1998 permit, which listed seven outfalls, fo the
2004 Permit, which lists: 18 outfalls. ‘Moreover, when the 2004 Permit was adopted, it fisted 13
outfalls as tompliance points, and when it was modified in. 2008, it listed 18 outfalls as
compliance points.” The actual activities at the SSFL did not vary greatly from 1998 until 2006
although the Los Ahgeles Water Board did obtain more defailed monitoring data.over these
‘years: The chief change in regulatory strategy that resulfed in the addition of outfalls was the
inclusion of “interior” outfalls as compliance points. There are seven outfalls that ali drain 1o
Qutfalls 001 and 002.% In addition, the number.of perimeter outfalls grew from seven io ten.®
In reviewing the propriety of. addmg these outfalls as comphanca points, we: address the interior
and perimeter outfalls separately,

We first consider the perimeter outfalls. The 2004 Permit. added Outfalls 008,
009 and 01 0. Storm water runoff dlscharges from Outfalls 009 and 010 to Arroyo Slml ta the

3

% A0 CF.R. § 122.44().

2840 C.F.R. § 122.44(i)(2)(1){4) and {5).
¥ \ol. 57 Federal Register 11394, 11402.
* Ibid.

a2 ihid.

® Outfalls 011-018.

¥ Qutfalls 008-010 were added,
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north of SSFL. Storm water runoff at Outtall 008 discharges from Happy Vailey to Dayton
Canyon Creek, which ultimately flows to Bell Creek and then the Los Angeles River. | QOutfalis

- 001-007, which have all been compliance:poinits with bumeric effluent limitations since at least
1998, each discharge fo different watersheds around the perimeter of the site:

The Fact Sheet to the 2004-Permit describes in detail each outfall, the.locations
of former and current industrial activities that are drained, and -the'-constinzegnt's -of concern. All
of the perimeter outfalls are placed so that they wotild pick up pollutants associated with -

. industrial activities. The industrial activities af the site, including the prior activities forwhich : ,
there aré historig contaminants, are indeed potentially substantiat contributors of pollutanis io
surface waters. Outfalls D01 and 002 receive the vast majority of the site’s runoff; including’
treated wastewater, water from the grou ndwate‘r treatment systerms, ‘excess reclaimed water,
water from the engine test stanc/’ls, .an'd‘storm water. While the other perimeter outfalls have
“much less rurioff, and do not receive process wastewater, they each drain areas that may
contsin poliutants froim thé numerous industiial activities conducted at the site. For example,
Qutfall 010 drains Building 208, whiich-is subject to-significant. remediation measures under the \
direction of ITSC: The 'b'u‘ildi'ng ‘was used for repair and ealibration of instruments containing
mercury. Currenﬂy. the butldmg houses. opera’aons related to laser research including polishing
fibers, hand wipe solverit, and chentical cieanmg. assembiy and testmg of components
Should BMPs fail, these contamiinants would pose significant risks 1o surface waters. We -
~"conclude that each of these perimeter outfalls is properly situated as a.compliance. point *® We
‘ also conclude that the 2004 Permit properly requires moritoring at-each of these outfalls.

The initerior: outfall_s_ raise different issues concemning their propriety. Each of
these putféi‘l's is-authoitzed fo receive comm_’iﬁgled process and storm water. Flows through
Outfalls 012, 013, 016 and 017 discharge through Ouitfall 918, and thence through Outfall 602.

Flows through Ouifalls 014 and 015 dischérge through Outfail 014, and-thence through Outfali
001. Each of the six outfalls that flow to Outfalls 011 and 012% js located near areas of
significant past and present industrial activity.. While the efﬂqeht lirnitations for.012-017 vary
depending on the contaminants present at the sbeciﬁc areas drained, the effluerit limitations for
001, 002, 014, and 018 are identical, reflecting that each drains large areas of SSFL and that

% All wastes are cUrre'nﬂy placed it containers and trans"po'rted off-site for disposal. : -

* We will discuss separately, infra, the propriety of the numeric effluent !:mltatuons assigned to these
outfafls.

¥ Outfalls 011-018.
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011 énd 018 drain {o 001 and 002, respectively. The Fact Sheet for the damiary 2006 Permit
states: "Discharges from Outfalls 011 and‘ 018 receive no additional reatment or additional
discharges prior to exiting-Outfalls 001 and 002.°

In considering the decision by the Los Angeles Water Board to list

‘Outfalls 011-018 as separate outfalls, each with numeric-effluent limitations, we again consider -

the uniqueness of the SSFL site—its large size, its hilitop location, the significant chermiicals
used in the past, and io a lesser extent; in the present. We also note Boeing’s argument that it
no longer intends to discharge non-storm water flows, although it has not yet subiftted a report
_bf waste discharge for & permit that would prohibit 2ll discharges of 'indquﬁal_pro‘cess and
domestic wastewater. Since the Permit currently regulates process water discharges at each
intenor outfal! it is’appropriate to apply numeric eﬁ!uant limitations at each of these outfalls
U.S EPA regulations require thns approach
All permiif efﬂuent limitations, standards, and prohibitions shall be
established for each-outfall or discharge point of the permitted facility, except as
otherwise pmwded under §122.44(k) {BMPs where fimitations are infeasible) . .
{40 C.F.R..§ 122.45(a).)"
¢ Itis possible ﬂwat, #ven if Boging continuss to discharge commingled runoff,
some of the nurheric effiuent limitations in the interior and-the perimeter maly, iri fact, count the
same violation fwice in such-a manner-as to treat a single-violation as multiple violations. n
other words, if discharges-are unchanged from an interior outfall to a perimeter outfall, and the
same numeric effluent limitations are-exceeded at each outfall, Boeing could be cited twice for
the same violation. The ongoing monitoring results required by the Pérmit should disclose
whether that is.the case. Therefore, if Bosing doss not submit a report of waste discharge
limiting its discharges to storm watar orily, the Los Angeles Water Board r‘n‘usi consider whether
_the'ré is double counting for violations at more than one outfall and, if there is, avoid this. The
Los Angeles Water Board should undertake this review when it reissues a 'p_etiriit .

[N

= Duffalls 012-017.

*® Fact Sheetfor January 2006 Permit, at p.35 accompanying Order No. R#ZOOB—G'!'I‘] Inits Response
to Commerits on the draft NPDES permit, the Los Angeles Water Board.explains that the property
between Outfalls 001 and 011 and between Qutfalls 002 and 018 is undeveloped land where no industrial
operations-have.oceurred and that “staff will not oppose a decision to delete Outfalls 001 and 00235
compliance points or.a decision to require monitoring only at these locations.” (Fact Sheet, at p.34.)

* Thus, so long as numeric-effluent limitations are-appropriate, each outfall must be regulated as a
compliance point. In the next Contention we discuss Boeing's contention that the Los Angeles Water
Board erred in includifig numeric effluent limitations and that it should have instead used BMPs ‘pursuamt
to40. C.F.R. § 122.44(k),
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Even before the-Permit might be'modified or reissued, we conciude thal itwas
ot appropriats for the 2006 Permit to establish compliance points at both Outfalls 001 and 011
and at both Qutfalls 002 and 018, As is clear from the Fact Sheet and the Response to
. Comments, there is no evidence that there will be any change in pollutants discharged betwesn
Outfalls 011 and 001 or between Quitfalls 018.and 002. According to the adminisirative record,
there are na industrial operatioits or other potential contribulors of pollutants between each E)f
these points; the only rationale provided was fhl':tt the decision was within the discretion of the
Los Angeles Water Board. Butin the exercisg.of discration there must be rationale provided.
Nofmally the State Water Board would not réview the designation of specific pulfal focations. In
this case, because ofthe large nﬁmber of?efﬂﬁént-!imjtaﬁons and ~conéﬁtuent‘s regulated, adding -
+Qutfalls 011 and 018 will have the efféct of dotibling the number of any penmit violations of
effiuent limitations at Outfalls.001 and 002 without-any observable benefit to water quality. We
conclude that the Permit-should riot héve:es'tabﬁshe,d effluent imitations for Outfalls 011.and
018" . |
LContention: Bosing conténdsmétﬂaei?ermrt inappropriately coritains nuneric
* effluert fimitations for storm water-only discharges, that i fumeric effluent limitaiofs for
commingled wastewater are improperly calculated,.and that the Permit improperly defermines
that Boeing's discharges have the reasonable potential to.cause or confributée to many of the
water quality standards cited in the Permilt. |
| Finding: Before addressing these contenfions, weswill point out that there are
ohly eight outfalls that are currently authorized to discharge storm water onily. While the othet
fen outfalls may discharge mostly or, as Boeing claims, “almost entirely” storm water, the-fact
.tha"t the Permit-authorizes the dischafgé of indus‘triél process and domestic Wastewaterirom
these autfalls raises different issues in evaluating the propriety of the process the Los Angeles
Water Board followed in determining “reasanable potential”.and in.establishing numeric effluent
mitations . . : : . '
L For the commingled discharges—Outfalls 001, 002, and 011-018—the
Lios Angeles Water-Board was required to-adopt numetic effluent limitations un‘!ess itwas
infeasible to establish such limitations.* - In adopting numeric.effluent limitztions, it was required

4 We will leave to the sound discretion of the Los Angéles Water Board whether to-delets the effluent
limiitations from Outfalls 001 and 002 or from Outfalls 011 and 018, ‘Pending that determination, this
Order will stay the effect of the effluent iimitations for Qutfalls 011 and 018.

* For process water discharges, 40 CFR. § 122.44(k)(3) permits non-numeric effluent fimitations,
genérally in the form of BMPs, where numeiic effluent limiitations are not feasible. (Gommunities for a
Better Environment v. State Water Board (2003) 109 Cal.App.4th 1089, 1105.)
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to comply with the SIP for priority pollutants listed in the CTR. The SIP sets forth the
me'i'hedblogy for determining which constituents exhibit “reasonable potenfial™ and for
- calculating the numeric-effluent limitations, In prior orders,* we have discussed in detail the
requirements of the SIF and the required methodology for.determining reaseonable potenfial and
cafculating effiuent limitations. We have reviewed the methodology employed by the i
Los Angeles Water Board and its explanation of its determinations and find these efforts to be
exceptional. . ' ‘
o We will address Boeing’s contentlon that, in-light of section 122.44(k.)(3) allowing
the use of BMPs in liew of numeric effluent limitations whete it is infeasibls 1o establish numeric
effluent limitations, the Los Angeles Water Board acted impraperty or mappropnately in
establlshmg numeric effluent fimitations.* Boeing coritends that it has proven that it cannot
comply with numeric effluent Jimitations “immediately” and it claims that Los Angeles Water ‘
. Board staff merribers concede “that Boeing carmo’t'immediai'elyl-cornply"’*with the requirements.
‘ ' Thereis lithe precederit cancerning the meaning of,:-the-térm “infeasible” in ,
section 122.:44(k)(3). in Communities for.a Better Envirdament, Supra, the court upheld the :
‘Boards’ conclusion “hat a numeric WQBEL was not feasible (i'e ‘not appropriate’) . . . .7 We o

view the issue of determining whether A numeric efﬂuent hmuat;on is “feasnble as conceming
the ability or propriety of:establishing such a fimit, rather than the ability of the dlscharger fo
comply. In Communmes, the court addressed the feasibility of a numeric efﬂuent where the
fimitation implemenied a narrative water quahty ob]ectwe there was @ need for ongoing study of
the constituent, and there-was an upcoming TMDL for the. paruoular constituent. (Numemus. -
other constituents were subject o numenc effluent limitations for the mixed storm water and
process water discharge inthat case.®®) We disagree with Boemg 'y reading.of the provision, i.e.
that “feasibiiity” refers to its ablltty to ¢omply with the limitations. Discharges of process

“3‘ See, e.g., In the Malfer of Yuba Cily, State Waler Board Order No. WGO 20%0&1.3<a'r1d In.the Malter .
of County Sanitation District No.2 Order No. WQO 2603-0009.

** it's; frankly, difficult to determine whether Boeing does, infact, make this contention. Because of its A
emphasis on-commingled discharges being mostly (or perhaps, all) storm water and its use-of the term i

“infeasible” to refer to the time.ih which-it:can achieve compliance {discussed below), it is not enfirely
clear that Boeing is challenging the use of humeric effluent Imitations to regulate the commingled -
wastewater. Nonetheless, because it seeks to “vacate any new numeri¢ effluent limits added to the 2004
or 2006 Permits applicable to combined storm water and wastewater dlschargers {Petitich, 2/21/06}, we
will address this contention.

4 Memorandum of Points and Authorities, :3/1 6/06, at p.23.

8 See also, In the Matter of National Steef and Shipbuilding Company, Order WQ 98-07 (approving
numeric effiuent imitations for facxltty discharging storm water along with some process water),
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waslewater from industrial sites (and storm watet-only discharges associated with industrial
actw:ty) must comply with water quality standards.*” Whether the parmit limitations are written
as BMPsox:-as, numeric effuent limitations, the legal standard is the same. - As we have stated
before,’ programs of ‘prahibitians, ‘source conrtrol measures, and B_MPS constitute effluent.
limiiations- and can.be written o achieve comﬁfianc'e with water quaiity..stapdards._“‘

. In'any event, Boeing does not clearly argue that, for its commingled wastewater
discharges, it cannct achieve compliance with the numeric effiuient limitations. Rather, it argues
that it cannot achieve “immediate” compliance. ‘Much of its argumerit refers to the impacts of
the Topanga FEé-éhd the need for fime to come into compliance. This argument s rélevant to
the need for compliance-‘schedules, rather than whether numeric-effiuent limitations should be-

- employed. We are also cognizant that Boging has'.beewsubjéct to numeric effluent-imitations
for:discharées‘thrqugh 001 and-002, which drain all of the commingled wastewater outfalls,
since at least 1998. Finally, the arhount of toxic chemicals historically.and currently used atthe
sit, in addition to the sitefopography that results in large amounits of runoff, all lead fo the
conclusion that it is feasible, I.e. apprepﬁate 1o establish numeric effluent limitations for the
commmgled ‘runoff from the-site. We conclude that'the Los Angeles Water Board-did not act
mappropnately or impioperly in refusmg to find that numeric effluent fimitations were mfeasnbie
pursuant fo 40 G.F.R. section 122.44(k)(3): i
However, the Los Angeles Water Board must modify (or reissye) the permit so

that either Outfalls 001 and 002 or Outfalls 011 and 018 are subject to numeric effluent
limitations, butnot all four outfalls

There -are e[ght outfalls; thai are currently permitted 1o dtscharge oily storm
watter runoff.*® These outfalls, except for Outfall 008, discharge to the nottheast of SSFL, into
different watersheds than the major Outfalis 001 and002. Outfall 008 discharges through
Happy Valley and 'eventually to the Los Angeles River, but notthrough Outfalls 001 or 002. All
of thesg-outfalls, exceptfor Qutfall 008, have been reguiated with numeric effluent imitations at
- ieast since the 1998 Permit. Each outfall is positioned $o as to receive runoff from specific
areas associated with historic or existing areas with.conitamination from indusirial activities.

7 CWA'§ 301(b).
" In the Matter of Gitizens for a Better Environment, et al. Order WQ 91-3, at p. 30-31.
® Outfalls 003-010. :

18.




Federal regulations do net require numeric effluent limitations for discfiarges of
storm water.® The Water Boards can include numeric-effluent limitations in individual storm
water permits of ¢can choose not fo. The Water Boards are also not required 1o perform a

~reasonable potential analysis for each constituent.” We-have long held that storm water

permits issued in Califomia need not always include nume.ﬁc’e'fﬁuant limitations.® Thisis notte
say that numeric effluent limitations cannot be included in storm water permits. In adding
subsection (2) 1o section 122144(16), the U.8.EPA.explained that it was employing the Interim
Permitting Policy. for Water Quality-Based Effluent Limitations in Storm Water Permits (Interim
Permitting F"olicy).ﬁ3 {Vol. 84 Fed. Reg. 68722, 86788-8.) The interim Permitting Policy
genersily endorses:narrative effluent limitations based on.BMPs, but it also supports. numeric
effluent limitations' where either there is adequate information or the facility has leng been
‘subject to numeric effluent limitations: . '

“In cases where adequate information exists to develop more specific
condifions or limitations fo meet Water quality standards, these conditions or
limitations are fo be.incorporated into storm watgr permits, as necessary and
appropriate. This-interim permitting approach is not intended to affect those
storm water permits that-already include appropriately defived numeric water

~guality-based effiuent limitations.” (Vol. 61 Fed, Reg. 43761; repeated at Vol..
64 Fed. Reg. 68788.) _ : . '

U.8. EPA explains that the Interim Permitting Policy does not explicitly apply to .
states and that states are encouraged to-adopt similar policies. (Ibid.) -As-Boeing points out'in
its papers, tha State Water Board is currently reviewing the issues concerriing whether storm -
water permits should, as a general matter, contain numeric effiient limitations. “To assist us in
this task, we appainted a Blue Ribbon Panel and recenitly received their report and
recommendations.® The Panel was asked to address the feasibility of numericefiiuent

40 CFR.§1224400(2). -

' Divers’ Environmental Conservation Organization v State Water Resotrces Coritrol Board (2006),__
CalRptr.3d ___, 2006 WL, 3423150. L o .
* See, 8.9., In the Matfer of Citizens for & Better Envionment, ef al. Order WQ 91-3, at p:30-31. Note.
that prior to 1999, there was no.separate exemption for storm water discharges apart from the general
rule requiring numeric-gfiluent limitations except where infeasible. Thus, our older decisions and general
permits made determinations regarding feasibility. In 1998, § 122.44(k) was amended to add the
subsection {2), which authorizes the permitting autherity to include BMPs in lieu of numeric efficent
limitaions in storm water permits, without the necessity of making a determination of infeasibility.

(Vol. 64 Fed. Reg. 68722, 68847.)

% U.S.EPA issued the Interim Permitting Palicy was issued on Aqg;ist 1,1686. (Vol. 61 Fed.
Reg.43761.) ) !

* The reportis available at _ '
hitp:/iwww.waterboards.ca.gov/stormwir/docs/numeric/swpans!_final_réport.pdf.
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fimitations in general industrial permits, general construction permrts, and area-wide mumcipa!
permits.%® Thus, while the: report will help the State Water Board and Regional Water Boards to
design these new permits, the -purpose of the Report was never specifically intended to address
- individual storm water penmits. = The issues explored by the Panel are not direcily applicable to
this permit and our deccsnon here does not reflect or presage our future actions and policies on
the Panel report-and: the general question of numeric. efﬂuent limitations for-storm water:pemits.
We.conclude that the Boeing site i [S unique bath from a physical standpoint-the
immense area coverad, the extensive past cofitamination, -existing activities, and the armount of .
runoff from the- ‘steep terrain—and from a regulstory stanidpdint, since it hasbeen subject to
Individual perrmts with numeric effiuent hmltataons for storm water discharges for many years. .
The runoff from remediadtion-areas has.the potential to contain contaminants from the historic
industrial activities. For example the catchment.area of Outfa[l 004 is cormprised largely of 3
landscape whose surface soll is'contaminated with mercuryand other contaminants from the
former Sodium Reaclor Experiment site. Boeingis remediating this site and. may ulfimately
removethe contamingted soil'and. -dispose of it off-site. Until DTSC ‘authorizes such aﬁnal ‘
solution, the coritarinated soilis covered and Boeing uses BMPs at the bottom ofthe
catchment to treat the runoff. It was appropriate and proper. for the Los Angeles Water Board fo -
continte to apply numeric efffuent fimitations at the storm water-only outfal!s (including the
additiaon of Qutfall. 008Yin the 2004 Permit and In ifs modiﬁcations
- Boeing also- contends that'the Los Angeles Water Board was prohibited from
applying the SIP whenit decided to-establish humeric effiuent limitations for the: storm water-
only-eutfalls. We disagree. 1.S. EPA adopted Waterquat‘ty criteria for priority pollutants in
Californiain the CTR. (40 C.F.R. Part 131.36.) In 2000, the State Water Board adapted the
SlP to implement the CTR. The SIP includes instructions on determmfng ‘reasonable potential”
and-in calculating numeric effiuent limitations. for priority pollutants. THus, the SIP is: legally
applicable only to pnonty pollutants listed in the CTR, :
The:SIP is also not legally applicable to storm water discharges. Infootnote 1.of -
the SIP, westated: “This Policy does not apply to regulation of storm water discharges. The
A[State Water Board] has adopted pracedential decisions addressmg regulanon of municipal

< 65 yhig,

* Itis, of course, possible that seme of the policy decisions we will make regarding whether and how to
use numeric effiuent limitations in general and area-wide storrn water permiits could ultimately impact our
review of individual permits, but we have not even acted upon the- report's recommendations yet.
Moreover, the permit at issue'is an individual permit that is a reissuance of a pemit that for almost

10 years has always included numeric effluent i mitations for its storm water-only discharges.
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storm water discharges in Orders WQ 91-03, 92-04, 96-13, 98-B1, and 990-05. The [State
‘Water Board] has also adopted two statewide geferal permits regulating the discharge of
pollutants contained in storm water from industrial and-construction activities.™ All of the
references in this footnote refer to area-wide muriicipal permiits and géneral permiits that do not
mclude numeric water quality-based numeric efﬂuent limitations. Thus, by this footnote, we
made clear our pollcy that such permits are not required to determine redsonable potential for
each constituent or to include numeric effluent limitations.

. While the SIP doés not legally apply to storm water discharges, that is nottosay
that if, in an appropriate casé, a storim water permit includes numeric efﬂuent lxmztahons the SIP
procedures cannot be-smployed to determine reasonable potenitial and to calciiate effluent
limitations. We-have siready addressed the use of the SIF for non-priority poliutants:™ Whers
a regional water board makes determinations concemmg “reasonable potential” and calculating
numeric effluent I:mttatlons for constituents not subject fo the" CTR the regional water board
must articulate the bases for its deterniinations.®® In Yuba City, we found that the regional
board properly relied on both the SIP-and U.S. EPA's Fechnical. Support Document for Water
' Quality-Based Toxics Control {TSBYin establishing numieric effluent imitatioris for non-pnonty

poltutants.® This is precisely whetthe Los Angeles Water Board did in this case. Justasthe
- SIP can be used for non-pnonty pollutants, it can also be-used for storm water dlscharges,
* long as the methodology is explained and justifi ed We.conclude. that the Pesmit appropﬂate!y
relied en the SIP, the TSD, and also the California Permit Writers Training Tool in developing
the mumeric effiuent Timitations, Because none of these documenits are required by a formal
Policy ora reguiatnon to be used to determine “reasonable poteritial” and to calculate numeric ,
effluent limitations for storm water discharge, the Los Angeles Water Board was required to
explam fully fts procedures.” We-conglude that the Las Angeles Water Board met that burden.
- . Contention: Boeing claims that the Los Angeles Water Board erred in refusing

to.issue a cease and desist order with a four-year comphance schedule and-interim efﬂuen’t
limitations in 2008, %

s See. e.g. In the Matter of Napa Sanitation District, Order WQO:2001-16 and In the Matter of Yuba.City,
Order WQO 2004~0013 .

- % Ibid.
¥ EPAJ505/2-90-001, March 1891. :
& See requirements for calculating numeric effiuent limitations in 40 C.FiR. title 122.44(d).

® Boeing refers to draft Order No. R4»2006-0YYY which was prepared by staff from the Los Angei‘es
Water Board, | ’ :
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" Finding: The requestfor a CDO with & compiiance schedule raises different
issues than Boeing's claims that numeric effluent limitations were inappropriate because
compliance with those limitations was “infeasible.” As we discussed, above, the issue regarding
feasibility for inclusion of humeri¢ effluent limitations pursuarit to 40 C.FR. section 122, 44{k}(3)
concemns whether it is-*appropriate”, or feasible from a regulatory perspectwe to establish
numeric-effluent limitations. In any event, the drscharge is subject to the strict requiremerits of
compliance with water- quality standards. The propriéty for an enforcement action that includes
a fime schedule to come into compliance with the permit's efflient limitations doés.tum onthe
specific discharger’s ability o cormply % - )

~ The permitting history alone does not-appear fo jushfy the need for additional

time to comply with the Permit. Permits for SSFL have included numeric efﬂuent hmuta’aons
‘since atleast 1998. The vast majority of new and revised effluent limitations were-added in.July
' :2004 When Boemg filed 2 petition in August 2004, it askéd that the pefition.remain m
abeyance and it did not allege. that it had been improperly denied a compliance schedule and
interim. limits. These issues-were raised in its appeals.of the 2006 Permilt modifications. The
2006 modifications, howevet, were generally limited to adding efﬂueni Jimitations fo the mtenor '
"Quitfalls 012-014 and 015-017. Thus, on the face of the permitting actxons alone, it is difficult to
justify the need for a compliance schedule and interim limitations, especrally Boemgs request
that these revisions be retroactive to July 2004. : ,

Boeing also’ pom’ts out, however, the devastating sffects of the Tepanga Fire as ‘
a basis-for:a compliance schedule and interiny limits. The record includes ample evidence thaf
the Topanga Fire, which destmyed vegetation through 70 ‘percent of SSFL, was: mdeed amajor
incident that would sxgniﬁcantly affectits ability to comply with the numeric effluent hmltatlons in
the Permit. The photographs and testimony in the record provide strong evidence that the
BMPF's in place priorfo the September- 2005 fire were substantialiy-destroyed and that, in
addition, ash fiom the fire likely contains additional- contaminants ragulated by.the Permit. In
light of the large size of SSFL.and the fact that mest of the- volume of discharges are associated
with' storm water nuneff,® the natural landscape has been used as themajor component i in the
treatment system. Thus, vegetation is used to prevent and remove pollutants from moving off- .

®2 City of Sacramento v. State. WaterResources Conimi Board (1992) 2 CaLApp 4th 860, 965

% While comming!fng of process water and starm water result i in the legal treafment of the wastewater as
process water, in reviewing the factual issues, such as whether a fire resulted in the need fora

-compliance schedtile, it is relevant that the wastewater a”scha;ges are largely composed of storm water
runoff.
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Water Board acted inappropriately in refusing to issue an enforcement order with a compliarice
schedule and interim effiuentlimitations based on the impacis from the Topanga Fire..
~ We have stated above that the Permit appropriately required strict compliance. -

with water quality standards thrmj_'gh numeric-effluent limitations. Our findings in this section do
not take away from that conclusion. They address, instead, whether the Los Angeles Water
Board acted inappropriately and improperly by refusing 1o issue. an enforcement action with a
time schedule where the site was subject 1o-a fire ‘th'at- destroyed its control structures. We find
that#t was not justifieble to demand immediate compltance.by Bosing. -In View of the impacts of
the fire, a time schedule was warrarited based on the specific situatian that Boeing faced. We
“note that, as an-enforcement action, a CDO does not- eondone permit violations. Rather, it
constitutes a. ﬁndsng of violation or impending vxo!atlon of ah order and it carries with it the
potential for higher fines should it be violated.%® on the other hand, there is no justificaticn to
.make the c_gm’p,!iancé schedule retroactive 1o July 2004, before the fire and. before Boeing even
pressed its clain that it nesded a.compliarice. scheule. We will remand this issue to the

Los Angeles Water Board to issue:a CDO. Any CDO should iriclude a3 compliance schedule
thatis as short as pessrbie The order should be retroactWe to January 19, 2006, when the
matter was considered. -,

" Jli. CONCLUSIONS

1. The Boeing Permit Is:an Individual permit fot cormmingled storm water and industrial process '
water-and.shauld hotbe regulated the sarrie as sites subject to the Geheral Pérmit for storm.
water discharges assotiated with Industiial Actwmes

2. The monitoring tequirements in the Permit are. appmpnate‘

3. Outfalls 001-010, which are situated on the perimeter of the property; are properiy situated
as compliance points.

4. Outfalls 012-017, which are situated in the Intariar of the property, are prc)periy situated as
compliance points, at least while Boeing is authorized to discharge industrial process water,
treated groundwater, and domestic wastewater. But in any event, itis inappropriate o count
the sameﬁs)iolation'iwice in such a2 manner asio ireat a single violation as mLiltiple violations.

5. Oulfalls:001 and 011 and Outfalls 002 and-018 are duplicative because Outfalis 011 and
018 flow directly to Outfalls 001 and 002, respectively, without any change in flows or

. discharge in the interimv and with only open space between them. The Permit should

% wWat Code, § 13385 subdivision (e} requires consideration of prior hlstoty of violations in establishing
administrative liabitity for permit violations.




include only one set of these outfalls as compliance points subject to numeric effluent
limitations.

© 6. The Permit appropriately contains numeric effluent limitations and these were properly

ealculated based on determinstions of “reasonable potential” to cause or coritribute to

exceedance of water quality standards.

~ 7. TheLes Angeles Water Board properly used the SIP. and federal guidance materials to
caleulate numeric efﬂuent limitations forstorm water dlscharges by-explaining and justifying
its methodology. ' -

8. The Los Angeles Water Board acted inappropriately in refusing 1o issue Boeing a CDO, with
a cumphanee schedule and interim effiuent lsmxtatrons when it modified the Permit in 2006,
based on the effects of the Topanga Fire. :

9. Nothmg in this Order prevents enforcement of the, Permits, except insofar as the

.' Los Angeles Water Board:addsa comphance schedule in;a.CDO,which compliance

schedule shall not be effective until Januar,y 19, 2006, Also, the QDO'does riot operate o

excuse violations of any Permit.
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IV. ORDER

" The Permit is remanded to the Los Angeles Water Board to revise the provisxons
concerning Cuffalls 601, 002, 011, and 018, consxstent with thrs Order. The effluent limitations
from Outfalls 011 and 018 are stayed, pending a determination by the Los Angeles Water Board
deleting either Outfalls.011 and 018 or Outfafls 001 and 002 as compliance points. The
Los Angeles Water Board is alsoinstructed to issue a CDO with the shortest possible
compliance schedule, which'shall be based on the impacts from the Topanga Fire, with interim
effluent limitations, and which shall be effective Ja‘nuary: 18,.2008. T—hé.j Los Angeles Water
Board is instructed to review the Permit to-ensure that numeric effluent limitations for different
outfalls donot count the same violation twice in such a'manner as to treat a-single violation as
muliple violations. in all other respects, the petitions are DENIED.

CERTIFICAT!ON
The undersrgned Clerk to the'Board, dees hereby certify that.the foregoing isafull, rue, and
_correct copy of an order duly and.regilarly adopted at a meeting of the State Water Resources
Control Board held on December 13, 2006. :

AYE:  Tam-M, Doduc o " ‘
Arthur G. Baggett o
Charles R. Hoppin ‘ : N
Gary Wolff, PE Ph B.- S
NO; " None
ABSENT:  Nene

ABSTAIN: None

8ong Her
Clerk to the Board




