CITY OF BURBANK
150 N THIRD STREET, P.0. BOX 6459, BURBANK, CALIFORNIA 91510-6459

PUBLIC WORKS DEPARTMENT
February 6, 2017

Mr. Sam Unger, Executive Officer

Los Angeles Regional Water Quality Control Board
320 W. Fourth St., Suite 200

Los Angeles, CA 90013

Attention: Veronica Cuevas

Subject: Comments on Tentative NPDES Permit No. CA0055531
City of Burbank Water Reclamation Plant

Dear Mr. Unger:

On January 5, 2017, the California Water Quality Control Board for the Los Angeles
Region (Regional Board) released the City of Burbank Water Reclamation Plant
(Burbank WRP) Tentative Order (NPDES No. CA0055531), Fact Sheet, and
Monitoring and Reporting Program (MRP). The City of Burbank (City) appreciates
the opportunity to provide the following comments and recommendations to the
Regional Board. City staff will also be present to provide oral comments at the
Regional Board public hearing to be held on March 2, 2017. While the City
appreciates the Regional Board'’s staff for its efforts in developing the Tentative
Order, the City has the following technical and legal comments regarding the permit.

In addition to comments detailed below, this letter incorporates by reference
Enclosure A, which provides additional comments and proposed revisions.

Temperature Effluent Limitation

The Tentative Order contains a final effluent limitation for temperature of 86°F as a
daily maximum. The 2012 Order included this limit with language, which stated
"The temperature of wastes discharged shall not exceed 86°F except as a result of
external ambient temperature.” This language was not included in the Tentative
Order. However, the fact sheet contains the following in IV.C.2.xi. (p. F-39):

“The temperature of wastes discharged shall not exceed 86°F except as a
result of external ambient temperature.”



The City requests that a footnote be added to Table 4 of the Tentative Order and to
Table F-13 with language consistent with the Fact Sheet and with the 2012 permit.

Performance Based Effluent Limitations

The Tentative Order contains final effluent limitations for ammonia and copper,
based on plant performance and a margin of safety factor (MOSF). The City has the
following concerns with Performance Based Effluent Limitations (PBELs):

e PBELs are not required by the nitrogen and copper Total Maximum Daily
Loads (TMDLs) given that antibacksliding and antidegradation requirements
are met.

e [fPBELs are going to be assigned, they should not be characterized as Water
Quality Based Effluent Limits (WQBELs).

These concerns are discussed below.

Antibacksliding and antidegradation requirements have been met

As discussed in the Fact Sheet of the Tentative Order (Page F-35), the Los Angeles
River (LAR) Nitrogen Compounds TMDL states (emphasis added):

“Regardless of the SSO [site specific objective] and SSO-derived WLAs
[wasteload allocations], for discharges regulated under this TMDL with
concentrations below site-specific water quality objectives, effluent
limitations shall ensure effluent concentrations do not exceed the level of
water quality that can be reliably maintained by the facility’s applicable
treatment technologies existing at the time of permit issuance, reissuance, or
modification unless antibacksliding requirements in Clean Water Act [CWA]
section 402(0) and anti-degradation requirements are met.”

The cited language indicates that if the antibacksliding and antidegradation
requirements are met, the TMDL does not require PBELs (i.e., such as those
proposed for ammonia and copper). Based on our analysis, as well as previous
analysis and permitting action by the Regional Board, antibacksliding and
antidegradation requirements have been met.

Establishing effluent limits based on the WLAs when effluent concentrations are
below the WLA is consistent with the approach used in five other permits in the Los
Angeles region: Whittier Narrows WRP Order No. R4-2014-0213-A01, Los Coyotes
WRP Order No. R4-2015-0124; Pomona WRP Order No. R4-2014-0212-A01; Long
Beach WRP Order No. R4-2015-0123; San Jose Creek WRP Order No. R4-2015-0070.
Each of these permits finds relaxation of effluent limitations consistent with both
antibacksliding rules and antidegradation policies. While all five permits are
relevant to the BWRP, the Whittier Narrows WRP permit is the most relevant as it
regulates discharges in the same watershed, the Los Angeles River. The Whittier
Narrows WRP permit found that antidegradation and antibacksliding requirements
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were met for the discharges of ammonia from the Whittier Narrows WRP to both
the Los Angeles River and San Gabriel River watersheds. Given this finding, PBELs
were not prescribed for ammonia (note that the copper WER was not applicable to
the Whittier Narrows WRP). The information provided in the Whittier Narrows
WRP Permit fact sheet presents an appropriate analysis conducted by Regional
Board staff. In applying the same evaluation approach as used by Regional Board
staff to the Burbank WRP, application of the SSO and WER based limits similarly
meet antidegradation and backsliding requirements. As such, the findings for the
Burbank WRP permit should follow the precedent set in the Whittier Narrows WRP
and the other four permits. The findings on antibacksliding from the Whittier
Narrows WRP Permit were as follows:

The effluent limitations for ammonia nitrogen have been relaxed based on
revisions to the Los Angeles River Nitrogen Compounds TMDL that were
adopted by the Regional Water Board on March 4, 2013. Section
303(d)(4)(A) of the Clean Water Act allows revision of an effluent limitation
based on a total maximum daily load or other waste load allocation if the
cumulative effect of all such revised effluent limitations based on such total
maximum daily load or waste load allocation will assure the attainment of
the water quality standard. The revised effluent limitations for ammonia
nitrogen will assure the attainment of water quality standards in Rio
Hondo/Los Angeles River.

See Order No. R4-2014-0213-A01 at p. F-56.

The findings on antidegradation from the Whittier Narrows WRP Permit were as
follows:

Discharges permitted in this Order are consistent with the antidegradation
provisions of 40 CFR part 131.12 and State Water Board Resolution No. 68-
16 because the discharge will not degrade any existing high quality water ...
The other effluent limitations that were relaxed are for pollutants for which
the receiving water is impaired. These revised effluent limitations are
consistent with applicable TMDLs and will assure attainment of the water
quality standard in the receiving water. No changes to the plant’s treatment
facilities or processes are planned that would impact the concentrations of
these constituents in the discharged effluent. Monitoring for these
constituents in the effluent and receiving waters continue to be required
under this Order. The Regional Board may modify the terms of this Order to
prevent degradation of high quality waters based on any change in the
concentration of these constituents in the effluent or receiving water that
indicates that a degradation of high quality waters may occur. The treatment
required by this Order is the best practicable treatment or control of the
discharge necessary to assure that a pollution or nuisance will not occur and
that the highest water quality consistent with maximum benefit to the people
of the State will be maintained.
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See Order No. R4-2014-0213 at pp. F-56 to F-57. Since the Burbank WRP is similarly
using best practicable treatment or control (BPTC), e.g., state of the art tertiary
treatment with nitrification/de-nitrification, this will assure that a pollution or
nuisance will not occur and that the highest water quality consistent with maximum
benefit to the people of the State will be maintained, thereby meeting the
requirements for the State’s Antidegradation Policy (Res. No. 68-16).

Because the antibacksliding and antidegradation requirements are both met, the
TMDL does not require PBELs. Such a finding is consistent with five previously
adopted permits in the region and one specifically for a discharge to the Los Angeles
River watershed. Rather than requiring PBELs, the City requests the removal of
PBELs and incorporation of SSO-derived WLA-based effluent limitations. If the
Regional Board feels it is necessary to include additional provisions to support the
maintenance of current effluent quality, the City recommends incorporating an
approach that incentivizes water quality improvements consistent with the findings
of the 1994 Permit Reform Task Force! (Task Force) that addressed the issue of
setting effluent limits more stringent than water quality standards. The Task Force
found that limits in NPDES permits based on plant’s capability rather than water
quality criteria creates a disincentive for voluntary water quality improvements and
can function as a ‘no-growth’ limit in the area tributary to the WRP.

The City’s proposed alternative approach is similar to the approach already utilized
in the Los Angeles region for two ocean outfall permits (City of Los Angeles
Hyperion Water Reclamation Plant and the Los Angeles County Sanitation District
Joint Water Pollution Control Plant). Such an approach includes establishing
performance goals or water quality triggers, which if exceeded would require the
submittal of a written report to the Regional Board describing the nature of the
exceedance, the results of an investigation into the cause, and corrective actions
taken or proposed with a timetable for implementation, if necessary. This region has
historically utilized performance goals, and should do so again.

PBELs should not be characterized as water quality based effluent limits

The Clean Water Act regulations prescribe two types of effluent limitations -
technology-based and water quality-based. See 40 C.F.R. §122.44(a)(1) and (d)(1).
The proposed Burbank WRP permit characterizes the ammonia and copper limits as
water quality based effluent limits (WQBELs). However, this is a
mischaracterization because the limits are not based on the applicable water quality
objectives (e.g. the SSOs adopted by the Regional Board) or the TMDL. Instead,
these limits are derived from the maximum effluent concentration (MEC) combined
with a Margin of Safety Factor (MOSF), neither of which is connected to water
quality objectives. The proposed effluent limits should be retitled as PBELs for

' The Task Force, which had a legal advisor from the State Water Board and two Regional Board advisors,
as well as three Regional Board ex-officio members, two legislative ex-officio members, and
representatives for agriculture, water, stormwater, POTWs, and non-governmental organizations, is
discussed in more detail in the attached matrix.
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which there is no legal authority in either federal or state law, except for when
imposing interim effluent limitations under a compliance schedule. See In the
Matter of EBMUD and BACWA, SWRCB Order No. 2002-0012 at p. 6 ("the challenged
limits are not WQBELSs. Instead, the Regional Board imposed interim limits based on
current performance or the previous permit limit, with lengthy time schedules.")
Utilization of the term PBELs rather than WQBELs is important in the event future
effluent quality is degraded by factors beyond the Burbank WRP’s control (e.g.,
water conservation, impacts associated with climate change, etc.) and to ensure that
PBELs can be recalculated consistent with the reopener language in the Tentative
Order.

Therefore, if PBELs for ammonia and copper are not removed as requested and
modified into performance goals/triggers, then the City requests that that these
limits be clearly distinguished from WQBELs and retitled as PBELs.

Chronic Toxicity Requirements

To determine an effluent limit for toxicity and compliance with that limit, the
Burbank WRP permit, as currently written, proposes the use of a null hypothesis
that effluent is toxic that must be disproved, through the Test of Significant Toxicity
(TST) statistical method. The TST is the comparison of 100 percent effluent to a
control without the use of a multi-concentration dose response, and without the
Percent Minimum Significant Difference (PMSD) being used to determine the effect
of toxicity. These all represent unpermitted and unauthorized modifications to the
approved regulatory test methods for determining chronic toxicity contained in the
2002 Methods formally adopted by USEPA in 40 C.F.R. Part 136. Because there is no
longer an approved Alternate Test Procedure (ATP) in California allowing these
modifications, their use is unlawful and should not be included in the Burbank WRP
permit. Federal regulations binding on the regional board require that monitoring
must be based on Part 136 methods. See 40 C.F.R. §122.41(j)(4); §122.44(i).

While the City understands that several permits have been issued in Region 4
specifying use of the chronic toxicity requirements, including the TST, other regions
have chosen to defer using this method until the finalization of the Statewide
Toxicity Policy, which is expected prior to the end of 2017. At this time, only Region
4 includes numeric effluent limits for toxicity with no dilution credit while requiring
the TST. More importantly, POTWs using the TST have reported unexpectedly high
failure rates for toxicity testing using the TST. The Sanitation Districts of Los
Angeles County have recently evaluated the reliability of the method based on their
experience with high failure rates. Using outside laboratories, they found that half of
the non-toxic blank samples were identified as “toxic” using the TST.

Because of issues experienced with the TST, a coalition of wastewater associations
including the Southern California Alliance of POTWs (SCAP), the Central Valley
Clean Water Association, the Bay Area Clean Water Agencies (BACWA) and the
National Association of Clean Water Agencies (NACWA) filed suit against USEPA in
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federal court seeking to halt the use of an unapproved toxicity test method for
compliance in California discharge permits.

The City requests that the Burbank WRP permit maintain the trigger approach
based on chronic toxicity units (TUc) contained in the current permit and mandated
by the State Water Resources Control Board in binding, precedential orders. See
SWRCB Order Nos. WQO 2003-012 and 2003-12.

Summary

For the above reasons, the City requests that:

e A footnote be added to the temperature effluent limit to allow exceedances
that are due to ambient temperature.

e PBELs for copper and ammonia be replaced by performance goals/triggers
with WQBELSs based on the adopted SSOs.

e [f PBELs are used, they should be clearly identified as such and not as
WQBELs.

e The proposed chronic toxicity requirements, including use of the TST, be
replaced with the current trigger approach based on chronic toxicity units as
is required by the current permit.

In addition to these comments, Enclosure A provides other comments and
requested corrections/clarifications to the permit.

The City believes the revisions requested within this letter and Enclosure A are
consistent with State and federal regulations. We appreciate your consideration of
our comments.

If you have any questions related to our comments, please contact Stephen Walker,
Assistant Public Works Director - Wastewater Systems, at (818) 238-3804 or

swalker@burbankca.gov, or me at (818) 238-3940 or drynn@burbankca.gov. We
would be happy to meet or talk with your staff prior to the scheduled hearing to
discuss these issues further if it would be helpful.
Respectfully submitted,

N ' =~} N

w O A \ \/>
Daniel Rynn /

City of Burbank /
Acting Public Works Director

Enclosure A - Detailed Comment Matrix
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