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Mr. Samuel Unger, P.E.
Executive Officer
California Regional Water Quality

Control Board —Los Angeles Region
320 West 4th Street, Suite 200
Los Angeles, CA 90013

Attention Ms. Renee Purdy

Dear Mr. Unger:

LOS ANGELES COUNTY MS4 PERMIT
RESPONSE TO PETITION FOR REVIEW OF NORTH SANTA MONICA BAY
ENHANCED WATERSHED MANAGEMENT PROGRAM APPROVAL

In response to the Regional Water Quality Control Board's Notice of Opportunity to
Respond to Petition and Notice of Public Meeting, issued July 19, 2016, the
County of Los Angeles and Los Angeles County Flood Control District are submitting
the enclosed comments in response to the Natural Resource Defense Council and
Los Angeles Waterkeeper Petition For Review of North Santa Monica Bay Enhanced
Watershed Management Program Approval.

If you have any questions regarding the enclosed comments, please contact me at
(626) 458-4300 or ageorqe(c~dpw.lacountv.aov or your staff may contact
Mr. Bruce Hamamoto at (626) 458-5918 or bhamamo(a~dpw.lacountv.gov.

Very truly yours,

GAIL FARBER
irector of Publi Works
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Assistant Deputy Director
Watershed Management Division
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COMMENTS OF THE COUNTY OF LOS ANGELES AND LOS ANGELES COUNTY
FLOOD CONTROL DISTRICT IN RESPONSE TO PETITION FOR REVIEW

OF EXECUTIVE OFFICER'S ACTION APPROVING THE
NORTH SANTA MONICA BAY ENHANCED WATERSHED MANAGEMENT

PROGRAM

-•~ •

On April 19, 2016, this Board's Executive Officer approved the North
Santa Monica Bay Enhanced Watershed Management Program (NSMB EWMP). The
Executive Officer's approval came only after extensive Regional Board staff and public
review, including review of comments submitted by petitioners Los Angeles
Waterkeeper and Natural Resource Defense Council, Inc., (petitioners).

The NSMB EWMP was submitted in compliance with the Los Angeles County
Municipal Stormwater Permit (MS4 Permit) and is based on a full consideration of
available monitoring data and applicable water quality standards, including the Ocean
Plan and the State Water Resources Control Board's (State Board) Special Protections,
State Board Order Nos. 2012-0012 and 2012-0031 (Special Protections), applicable to
Area of Special Biological Significance 24 (ASBS). Contrary to petitioners' assertions,
the EWMP does take into consideration both ASKS monitoring data and standards; this
monitoring data and these standards are an integral part of the ASBS Compliance Plan
prepared in accordance with the Special Protections, and the EWMP is consistent with
and incorporates this Compliance Plan.

Accordingly, the County of Los Angeles and the Los Angeles County
Flood Control District respectfully request that the Regional Board find, based on the
uncontroverted evidence before the Board, as set forth in the exhibits to petitioners'
petition, that the NSMB EWMP did consider the relevant ASBS monitoring data and
standards because it incorporates and is consistent with the ASBS Compliance Plan;
and that the Executive Officer's approval of the NSMB EWMP was, therefore, proper.

II. THERE WAS A FULL PUBLIC COMMENT PERIOD BEFORE THE
EXECUTIVE OFFICER APPROVED THE NSMB EWMP

A. The NSMB EWMP

Part VI.C. of the MS4 Permit provides that permittees can develop watershed
management programs and enhanced watershed management programs to implement
the Permit's terms. The purpose "is to allow Permittees the flexibility to implement the
requirements of this Order on a watershed scale through customized strategies, control
measures, and BMPs." (MS4 Permit, p. 47, Part VI.C.1.a.)

Participation in a WMP or EWMP is voluntary and shall (i) prioritize water quality
issues resulting from stormwater and non-stormwater discharges; (ii) identify and
implement strategies, control measures, and BMPs to achieve applicable water
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quality-based effluent limitations and compliance with receiving water limitations and
non-stormwater prohibitions; (iii) contain an integrated monitoring and assessment
program; (iv) modify strategies, control measures, and BMPs as necessary based on
analysis of monitoring data collected pursuant to the monitoring and reporting program;
and (v) provide opportunity for meaningful stakeholder input. (MS4 Permit, p. 47-48,
Parts VI.C.1.b and f.)

Pursuant to Part VI.0 of the MS4 Permit, the City of Malibu, the County of
Los Angeles, and the Los Angeles County Flood Control District prepared an EWMP for
the NSMB coastal watersheds. The NSMB EWMP covers the coastal subwatersheds
within the Santa Monica Bay Beaches Bacteria (SMBBB) TMDL jurisdictional groups 1
and 4 and that portion of the Malibu Creek Watershed within the City of Malibu, SMBBB
TMDL jurisdictional group 9. The NSMB EWMP area encompasses 55,121 acres,
including 20 subwatersheds and 28 fresh water coastal streams. See NSMB EWMP, p.
ES-3.

B. The NSMB EWMP was Adopted after Full Public Comment

The NSMB EWMP was adopted after an opportunity for full public comment and
after extensive consideration by the Executive Officer and his stafF. As summarized in
the Executive Officer's April 19, 2016, approval of the EWMP, on July 1, 2015, the
Regional Board provided public notice and a 61-day period to allow for public review
and written comment on various draft EWMPs, including this one. On July 9 and
November 5, 2015, the Regional Board held public workshops on the draft EWMPs. On
March 3, 2016, the Board held a third public workshop. (See April 19, 2016, letter
attached as Exhibit D to the Petition, at p. 2.)

Concurrent with that public review, Regional Board staff reviewed the draft
NSMB EWMP. As part of that process, Regional Board staff corresponded with the
NSMB EWMP group's permittees and their consultants and on October 21, 2015, sent a
letter to the group setting forth staff's comments and requesting revisions that needed to
be addressed prior to approval. Where appropriate, the public's comments were
incorporated into this letter to ensure that the public's comments were addressed in the
revised EWMP. /d.

The NSMB EWMP group submitted a revised EWMP on January 19, 2016. After
submittal of this revised NSMB EWMP, Regional Board staff had several telephone and
e-mail exchanges with the group's members and their consultants to discuss staff's
remaining comments and necessary modifications. /d.

On April 1, 2016, the NSMB EWMP group submitted a second revised EWMP.
Regional Board staff requested a small number of minor changes and a final version
was submitted on April 7, 2016. On April 19, 2016, the Executive Officer approved the
NSMB EWMP. /d., pp. 2-3.
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III. PETITIONERS' CHALLENGE

Petitioners now challenge the NSMB EWMP. Petitioners do not, however,
challenge the NSMB EWMP in its entirety. Instead, they only challenge that portion of
the NSMB EWMP that addresses discharges into the ASBS.

Significantly, petitioners do not identify any violation of the ASKS Special
Protections that will result under the NSMB EWMP. Instead, petitioners' sole contention
is that the NSMB EWMP failed to consider certain ASBS stormwater and
non-stormwater monitoring data and failed to utilize ASBS stormwater and
non-stormwater standards (Petitioners' Memorandum of Points and Authorities in
Support of Petition (Petitioners' Mem.) at 1-2).

Petitioners are incorrect. Because the ASKS Compliance Plan is based on the
ASBS monitoring and ASBS standards, including the monitoring data and standards
that are the subject of this petition, and because the ASKS Compliance Plan is
incorporated into the NSMB EWMP, the appropriate ASBS monitoring and standards
are incorporated into the NSMB EWMP.

IV. THE NSMB EWMP IS BASED ON ALL RELEVANT ASKS STORMWATER
AND NON-STORMWATER MONITORING DATA

A. ASKS 24

Discharges into ASBSs, including ASKS 24, are regulated primarily by the
State Board. In 2012, the State Board adopted Order Nos. 2012-0012 and 2012-0031.
These State Board Orders set forth Exceptions to the Ocean Plan's prohibition against
discharge of waste into ASBSs, and Special Protections regulating those discharges,
including discharges into ASBS 24.

The Exceptions and the Special Protections address point and non-point
stormwater discharges into ASBSs. Stormwater discharges are authorized under the
Special Protections' conditions and shall not alter natural ocean water quality, as that
phrase is defined in the Special Protections. Non-stormwater discharges, with certain
exceptions, are prohibited. State Board Order No. 2012-0012, Attachment B at 1-2.

Holders of the Exceptions are required to adopt an ASBS Compliance Plan to
address the requirement to maintain natural water quality and the prohibition of
non-stormwater runoff from point sources. The ASBS Compliance Plan is submitted to
the State Water Board and is approved by its Executive Director or the Executive Officer
of the Regional Board for permits issued by it. State Board Order No. 2012-0012,
Attachment B at 2-3. Holders of Exceptions have 6 years in which to implement
structural controls and comply with the requirement to maintain natural ocean quality.
/d. Attachment B at 5.
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Exception holders also are required to prepare an ASBS Pollution Prevention
Plan to address similar requirements that govern non-point source discharges.
Exception holders are given the same period of time in order to implement these
requirements. Id., Attachment B at 6 and 9.

Finally, the Special Protections set forth the monitoring requirements for
discharges into the ASKS. /d., Attachment B at 13-18.

In adopting the Exceptions and the Special Protections, the State Board found
that "granting the requested exceptions will not compromise protection of ocean waters
for beneficial uses, provided that the applicants comply with the prohibitions and special
conditions that comprise the Special Protections ...." /d. at 1. The State Board further
found that "granting the requested exceptions is in the public interest because the
various discharges are essential for flood control, slope stability, erosion prevention,
and maintenance of the natural hydrologic cycle between terrestrial and marine
ecosystems, public health and safety, public recreation and coastal access, commercial
and recreational fishing, navigation, and essential military operations
(national security)," and that "granting the exceptions is consistent with federal and state
antidegradation policies." /d. at 2.

Thus, State Board Order No. 2012-0012 and its Special Protections authorize the
NSMB EWMP permittees to discharge into ASKS 24 in accordance with its
Special Protections. State Board Order No. 2012-0012, Attachment A. In accordance
with those Special Protections, the NSMB EWMP permittees have submitted their
ASBS Compliance and Pollution Prevention Plans to the State Board and have
perfiormed the required monitoring. The Compliance and Pollution Prevention Plans
have been subjected to public comment, including comments by petitioners, the
State Board has provided comments to the NSMB EWMP permittees on the
Compliance Plan (the State Board made no comments on the Pollution Prevention
Plans), and, in accordance with the State Board's direction, the NSMB EWMP
permittees submitted to the State Board a final Compliance Plan reflecting those
comments (the Pollution Prevention Plan having been previously submitted). This
entire process was overseen by the State Board and its staff.

B. The NSMB EWMP is Based on all Relevant ASKS Stormwater
Monitoring Data

Petitioners first contend that the NSMB EWMP is not based on all relevant
ASBS stormwater monitoring data. Petitioners' specific claim is that the NSMB EWMP
did not consider the 2013 and 2014 monitoring of ASBS outfalls which showed
exceedances of Ocean Plan instantaneous maximum limits. (It should be noted that
this monitoring was not conducted at sampling points in the ocean, and, therefore, did
not demonstrate exceedances of the Ocean Plan.) (Petitioners' Mem. at 10:16-24.)

Petitioners' contention is incorrect. The ASKS Compliance Plan specifically
references the 2013 and 2014 outfall monitoring results, as well as the monitoring



results from the receiving water itself as required by the Special Protections, and the
ASBS Compliance Plan is specifically incorporated by reference into the NSMB EWMP.
Petitioners themselves concede that this data was included in the ASBS Compliance
Plan (/d. at 10:19-20). The EWMPs' Reasonable Assurance Analysis (RAA) did not
need to further consider this data because it was already addressed in the ASBS
Compliance Plan. Furthermore, the Regional Board established and approved
guidelines for performing a RAA and the NSMB EWMP RAA was performed in full
compliance with these guidelines. Thus, the ASBS monitoring is considered by the
NSMB EWMP through its incorporation of the ASKS Compliance plan.

Petitioners, nevertheless, quote a sentence from the NSMB EWMP that relates
to the jurisdictional area in general, not the ASBS section of the EWMP. This sentence
on page 43 of the EWMP, that "stormwater and non-stormwater discharges have not yet
been characterized within the NSMB EWMP area" and that this "characterization will
occur as part of the implementation of the CIMP," is a correct statement for the EWMP
as a whole, but not for the ASBS area of the NSMB EWMP. It is erroneous for
petitioners to contend that this general statement about the larger NSMB EWMP
jurisdictional area means that the EWMP did not consider the ASBS monitoring data
when petitioners themselves recognize that the ASBS Compliance Plan, incorporated
into the NSMB EWMP, did in fact consider such data (See Petitioners' Mem. at
10:19-24).~

Thus, petitioners' contention that the NSMB EWMP is not based on ASBS
monitoring is incorrect. As petitioners concede, such monitoring data is included in the
ASBS Compliance Plan, and the NSMB EWMP specifically states that the NSMB
EWMP's controls "are inclusive of all watershed control measures enumerated in the
ASBS 24 Compliance Plan." NSMB EWMP at 115.

In approving the NSMB EWMP, the Regional Board staff specifically recognized
this fact. In their response to comments, Regional Board staff provided:

Finally, based on review of the draft EWMP, the Los Angeles
Water Board determined that applicable water quality
standards were referenced and appropriate monitoring data
were reviewed, including those data presented in the ASBS
Compliance Plan, which, as noted above, is incorporated by
reference into the revised EWMP.

Regional Board Response to Written Comments (May 12, 2016), attached as Exhibit E
to the Petition, at pp. 29-30. The Regional Board staff further provided that, should

~ Petitioners also contend that monitoring in 2007 and 2008 showed exceedances of
chromium and copper. Petitioners concede, however, that, as part of the 2013-14
monitoring data, chromium and copper were considered in the development of the
Compliance Plan (Petitioners' Mem. at 10:17-24, see ASBS Compliance Plan at 71-75).
Neither chromium nor copper was found to cause an alteration of natural water quality
under the Special Protections' protocols. ASBS Compliance Plan at 76-77.)
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there become any inconsistencies between the ASKS Compliance Plan and the NSMB
EWMP, the Board will require the NSMB group to update its NSMB EWMP to ensure
such consistency. /d. at 29.

C. The NSMB EWMP is Based on all Relevant ASBS Non-Stormwater
Monitoring Data

Petitioners make the same argument with respect to ASKS non-stormwater data.
For the same reasons, petitioners' argument lacks merit. Like stormwater data, ASBS
non-stormwater data was set forth and considered in the ASBS Compliance Plan, which
is incorporated by reference into the NSMB EWMP and whose measures are reflected
in the EWMP's control measures.

Similar to petitioners' contention with respect to the stormwater monitoring data,
petitioners contend that there were 2012 and 2013 ASBS non-stormwater data that
were not considered (Petitioner's Mem. at 12:11-19). As petitioners concede
(/d. at 12:11-14), however, the ASBS Compliance Plan includes this dry weather
monitoring data (see Compliance Plan at 49-51). The Compliance Plan then contains
programs to address the Special Protections' non-stormwater requirements and
prohibitions. Thus, like petitioners' contentions with respect to the stormwater
monitoring data, because the Compliance Plan does consider the non-stormwater
monitoring, and because the Compliance Plan's requirements are included in the
NSMB EWMP, the NSMB EWMP is based on the ASBS non-stormwater monitoring,
including programs to address non-stormwater discharges (see EWMP at 115).

Like their argument with respect to stormwater monitoring, petitioners also
mischaracterize the NSMB EWMP's statements about non-stormwater inspections.
Petitioners refer to a sentence in the NSMB EWMP that provides that the group
members will perform source investigations of non-stormwater discharges, and then
contend that this sentence means that the NSMB EWMP did not consider ASBS
non-stormwater monitoring (Petitioners' Mem. at 12:19-21; see NSMB EWMP at 68).

This sentence, however, is directed to the NSMB EWMP's jurisdictional area as a
whole, not the ASBS. Petitioners concede that the non-stormwater discharge data is
included in the ASBS Compliance Plan (Petitioners' Mem. at 12:11-16), which is
incorporated into the NSMB EWMP.

V. The NSMB EWMP Utilizes Applicable ASBS Stormwater and
Non-Stormwater Standards

Petitioner's last two arguments are simply a reprise of their first two arguments.
Petitioners contend that the NSMB EWMP fails to utilize applicable ASBS stormwater
and non-stormwater standards. In support of these arguments, petitioners again cite
provisions in the NSMB EWMP that relate to the Santa Monica Bay watershed in
general (Petitioner's Mem. at 14:9-11) and screening of non-stormwater discharges
throughout the NSMB EWMP's jurisdictional area (/d. at 15:17-22). Petitioners again
ignore the fact that the NSMB EWMP incorporates the programs set forth in the
ASBS Compliance Plan to comply with the ASBS stormwater and non-stormwater
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standards (NSMB EWMP at 115), and thus the EWMP and its RAA did not need to
consider these standards any further.

Petitioners do not deny that the ASBS Compliance Plan is sufficient to comply
with the ASBS standards. Instead, petitioners only contend that the Compliance Plan is
"draft," that there was additional monitoring that was to be conducted after submission
of the plan, and that the MS4 Permit and the ASKS exception required incorporation of
ASBS exception standards into any NPDES permit (Petitioners' Mem. at 14:27-15:5).

The State Board, however, in its March 17, 2015, letter providing comments on
the Compliance Plan, attached as Exhibit J to the Petition, required the NSMB EWMP
permittees to submit a final compliance plan in response to the State Board's comments
by September 20, 2015. Petitioners' petition, Exhibit J at 3. The NSMB EWMP
permittees did so. The State Board has not issued any additional correspondence or
requested any additional information in response to the submission of this final
compliance plan.

Moreover, the Executive Officer has already addressed these issues. As noted
above, in response to comments, the Executive Officer specifically provided that, should
there be any inconsistencies between the NSMB EWMP and the ASBS Compliance
Plan after the State Board's review of that plan, he will require the NSMB EWMP
permittees to update the NSMB EWMP to ensure consistency between the
NSMB EWMP and the Compliance Plan (Response to Comments, p. 29). The
additional monitoring of the ASBS and two outfalls has been conducted and will be
submitted to the State Board by the end of September 2016. That monitoring does not
show the need for any modification of the Compliance Plan. Finally, the ASKS
exceptions are being implemented through the MS4 Permit. Petitioners must comply
with all receiving water limitations, and are doing so through implementation of the
NSMB EWMP. This includes compliance with the ASBS Special Protections.

VI. CONCLUSION

For the foregoing reasons, petitioners' petition lacks merit. Petitioners ignore the
fact that the ASKS stormwater and non-stormwater monitoring data and standards are
the basis for the ASBS Compliance Plan and ignore that the NSMB EWMP contains
programs that are consistent with and implement the ASBS Compliance Plan. As the
Regional Board staff set forth in their response to comments, the staff determined that
applicable water quality standards were referenced and appropriate monitoring data
were reviewed, including those data presented in the ASBS Compliance Plan.
Response to Written Comments at pp. 29-30.

Accordingly, the County and the District respectfully request that the Regional
Board find, based on the substantial evidence before the Board as set forth in the
exhibits to petitioners' petition, that the EWMP did consider the relevant ASKS
stormwater and non-stormwater monitoring data and standards; and that the Executive
Officers' approval of the EWMP was therefore proper.
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