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January 9, 2015 
 
Matthias St. John 
Executive Officer 
North Coast RWQCB 
5550 Skylane Boulevard, Suite A  
Santa Rosa, CA 95403 
 
VIA ELECTRONIC MAIL c/o Alydda Mangelsdorf, Alydda.Mangelsdorf@waterboards.ca.gov 
 
RE: Staff Report for the 2014 Triennial Review of the Water Quality Control Plan 

for the North Coast Region 
 
Dear Executive Officer St. John: 
 

Earth Law Center (ELC) is a 501(c)(3) non-profit that advances legal rights for 
ecosystems and species to be healthy, thrive and evolve. ELC asks that the North Coast Regional 
Water Quality Control Board (NCRWQCB) follow the lead of the San Francisco Bay Regional 
Water Quality Control Board (SFRWQCB) and include the instream flow objective (hereinafter 
“watershed hydrology objective”) as a “high priority” item on the 2014 Triennial Review of the 
Water Quality Control Plan for the North Coast Region (2014 Triennial Review), due to its many 
potential benefits for protecting waterways and aquatic species region-wide. ELC also asks that 
the watershed hydrology objective be developed and implemented consistent with the Clean 
Water Act (CWA), a process followed already in other states. Related comments by ELC on this 
topic, dated June 2014, are attached and incorporate by reference. ELC also incorporates by 
reference the January 9, 2015 comments submitted by the Karuk Tribe. 
 

In 2005, the U.S. EPA awarded grant funding for the NCRWQCB and SFRWQCB to 
develop a Stream and Wetland System Protection Policy1 (Policy) as a Basin Plan amendment in 
both Region 1 and Region 2. The proposed Policy includes new beneficial uses and water quality 
objectives as well as an implementation plan. One of the proposed objectives developed as part 
of the Policy is the watershed hydrology objective, which would make the connection between 
the pattern and range of flows and the protection of beneficial uses. The Policy was identified as 
a high priority by the NCRWQCB in the 2004 and 2007 Triennial Reviews. Beginning with the 
2011 Triennial Review, the NCRWQCB began to list the watershed hydrology objective as a 
separate task (while noting that the draft objective is still part of the Policy). 

 
 However, neither the Policy nor the watershed hydrology objective is included on the 

NCRWQCB 2014 Triennial Review list of “high priority” items, despite the fact that the Policy 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 The 2014 Triennial Review additionally uses the phrase “Stream and Wetlands [plural] System Protection Policy,” 
while the SFRWQCB typically uses the phrase “Stream and Wetland Systems [plural] Protection Policy.” !
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is listed at the top of the SFRWQCB’s own 2012 Triennial Review Prioritized List of Basin Plan 
Projects.2 Indeed, significant progress already made by the SFRWQCB in partnership with the 
NCRWQCB in developing the watershed hydrology objective, including drafting of the 
watershed hydrology objective language3 and development of a January 2010 peer-reviewed 
scientific justification for the watershed hydrology objective (along with other elements of the 
Policy).4 ELC asks that the NCRWQCB complete this effort by, at minimum, prioritizing the 
watershed hydrology objective in its 2014 Triennial Review, with the intention of adopting and 
implementing a strong objective as soon as possible, but at least within the next three-year 
period.   
  

Prioritization of the watershed hydrology objective would result in numerous practical 
benefits. First, the watershed hydrology objective would assist the State Water Resource Control 
Board’s (SWRCB) Division of Water Rights in making regionally appropriate water rights 
decisions. Second, as noted in the Staff Report for the 2014 Triennial Review, the watershed 
hydrology objective would “[support] the development of implementation measures which 
protect instream flows” until needed numeric flow criteria can be developed on a stream or 
watershed level.5 Third, the watershed hydrology objective would formally recognize the 
relationship between changes to hydrological patterns (including flow) and beneficial use 
protection;6 in practice, this connection could be used to ensure that “individual projects and 
permits are designed and evaluated to support watershed health and avoid adverse cumulative 
effects,”7 among other purposes. Fourth, the watershed hydrology objective would help clarify 
the relationships among flow and other parameters regulated by the NCRWQCB, such as 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 San Francisco Regional Water Quality Control Board, Resolution No. R2-2012-0088, Att. A (“2012 Triennial 
Review Prioritized List of Basin Plan Projects”), November 14, 2014, at: 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/planningtmdls/basinplan/web/docs/Triennia
l_Review/2012%20Triennial%20Review%20and%20Priority%20Projects%20-%2011-12%20signed.pdf. !
3 The proposed watershed hydrology objective reads as follows: “The hydrologic connectivity between headwaters 
and estuary, surface water and ground water, and landscape, floodplain, and stream channel shall be protected to 
produce the pattern and range of flows necessary to support beneficial uses and a functional ecosystem.” Ho, Bruce 
& Livsey, Ben, “Staff Report for Amendments to the Water Quality Control Plans for the North Coast and San 
Francisco Bay Regions to Protect Stream and Wetland Systems,” External Peer Review Draft, p. 116 (2009), at: 
http://earthlawcenter.org/static/uploads/documents/Peer_Review_Draft_Staff_Report_SWSPP_Jan_13_2010.pdf 
(hereinafter “Peer Review Staff Report for the SWSPP”). !
4 See Peer Review Staff Report for the SWSPP. The NCRWQCB has not assisted with this work since 2008, citing 
the loss of resources and higher priorities.!
5 North Coast Regional Water Quality Control Board, “2014 Triennial Review of the Water Quality Control Plan for 
the North Coast Region,” p. 19 (Nov. 21, 2014).!
6 As described by Poff et al., “[m]odification of the natural flow regime dramatically affects both aquatic and 
riparian species in streams and rivers worldwide.” See Poff et al., “The Natural Flow Regime,” 47(11) BIOSCIENCE 
(1997). !
7 See Peer Review Draft Staff Report to Support the Technical Sediment Total Maximum Daily Load for the Upper 
Elk River and Associated Documents, App. 6A, p. 6A-2, at: 
http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/elk_river/pdf/130719_staff_report/staff_rep
ort/appendices/Appendix_6A_Watershed_Hydrology_Objective.pdf (Draft Staff Report for the Upper Elk River 
Sediment TMDL). States the Draft Staff Report for the Upper Elk River Sediment TMDL, “Staff proposes that the 
Regional Water Board consider adopting a watershed hydrology objective either as part of an action taken specific 
to the Elk River watershed (if a site specific objective) or as part of another related Basin Plan Amendment (if a 
region wide objective).” Id. In either case, the watershed hydrology objective could “[acknowledge] the connection 
between flow and sediment in Upper Elk River.” Id., at p. 6A-1. The TMDL specifically refers to the language of 
the proposed watershed hydrology objective as developed in the Peer Review Staff Report for the SWSPP.!
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sediment, temperature and bio-stimulatory substances; this could guide efforts to protect and 
recover waterways more effectively than under existing water quality objectives.8 Fifth, the 
watershed hydrology objective would help North Coast staff identify waterways that are 
impaired due to altered flow – namely in close cases, since beneficial uses (including use as fish 
habitat) in the most severely dewatered rivers and streams are clearly impaired due to altered 
flow and must be listed as such.9  

 
Moreover, in its August 2014 Resolution approving the 2012 303(d) List, the 

NCRWQCB specifically directed staff to “coordinate with the Division of Water Rights on the 
development of flow objectives or other flow criteria, as appropriate,” noting that “a watershed 
hydrology objective that describes narrative goals for the timing, quantity, and distribution of 
water could be incorporated into the Basin Plan….”10 SWRCB staff also recently reiterated the 
need to develop “a narrative water quality objective related to surface flows” to assist with a flow 
assessment methodology;11 further delay of this work will similarly delay full recovery of North 
Coast rivers and streams to a healthy status.  In sum, a region-wide flow objective can begin to 
restore health to all of the waterways and aquatic species – including salmon and steelhead – that 
suffer from inadequate flow throughout the North Coast, rather than just some of the waterways. 
 

As discussed in our June 18, 2014 comments to the NCRWQCB (attached), it is also 
important that any watershed hydrology objective be developed in compliance with CWA 
provisions for the protection of beneficial uses. The CWA requires states to develop water 
quality standards that include: beneficial uses, criteria (called “objectives” in California) that 
protect the beneficial uses, and antidegradation requirements. U.S. EPA regulations make clear 
that where there are multiple uses, states must adopt objectives that protect the most sensitive 
uses, based on science.12 Under the Supremacy Clause, state law that only provides for 
“reasonable” protection, and/or that “balances” uses (such as in oft-quoted California Water 
Code language), does not preempt the more protective CWA, including the CWA’s  requirement 
that objectives fully protect beneficial uses. As the U.S. Supreme Court found in PUD No. 1 of 
Jefferson County v. Washington Dep't of Ecology, 511 U.S. 700 (1994), the distinction between 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 For example, in the context of the Technical Sediment TMDL for the Upper Elk River, North Coast staff noted that 
“[w]hile the existing water quality objectives for sediment are helpful, an explicit objective describing the 
connectivity of watershed hydrology and beneficial use support and prevention of nuisance is helpful to guide 
recovery and protection efforts.” See id. at p. 6A-1. Further, as noted by the Peer Review Staff Report for the 
SWSPP, “[w]hile existing beneficial uses and water quality objectives in the Basin Plans for the North Coast and 
San Francisco Bay Regions address to some degree the need to protect water quality and wildlife habitat they do not 
explicitly address the need to protect the physical condition and integrity of the structure, dynamics, and functions of 
these systems.” Peer Review Staff Report for the SWSPP, p. 114.!
9 See ELC’s comments on this topic, at: 
http://www.earthlawcenter.org/static/uploads/documents/303d_listings_letter_May_15_2013_1.pdf!and at 
http://earthlawcenter.org/static/uploads/documents/303d__Ltr_NorCal_Flows_Res_and_Staff_Rpt.pdf.    !
10 NCRWQCB, Resolution No. R1-2014-004311 (Aug. 14, 2014), at: 
http://www.waterboards.ca.gov/northcoast/board_decisions/adopted_orders/pdf/2014/140814_0043_IR_Resolution_
Adopted.pdf. !
11 SWRCB, "Staff Report for the 2012 California Integrated Report," Dec. 31, 2014, p. 11, at: 
www.waterboards.ca.gov/water_issues/programs/tmdl/docs/draft_staff_report_2012_ir.pdf. !
12 EPA regulations state that “criteria must be based on sound scientific rationale and must contain sufficient 
parameters or constituents to protect the designated use. For waters with multiple use designations, the criteria shall 
support the most sensitive use.” See 40 CFR § 131.11; see also 40 CFR § 131.6.!
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water quality and water quantity is “artificial”; if waterways are dewatered such that one or more 
beneficial uses cannot be met, then water quality standards are being violated.  

 
U.S. EPA Regions 1 and 4 (and perhaps elsewhere) have already acted in support of 

adoption of “instream flow water quality standards” that are consistent with the CWA. As of the 
end of 2012, eight states (New Hampshire, Rhode Island, Vermont, New York, Virginia, 
Kentucky, Tennessee, and Missouri) and three tribes had already adopted such CWA-compliant 
instream flow water quality standards, and others are investigating adoption of such standards. 
As an example, Tennessee’s narrative instream flow water quality standards read: “Stream or 
other waterbody flows shall support the fish and aquatic life criteria,” and “Stream flows shall 
support recreational uses.” Kentucky’s narrative standard similarly reads: "Flow shall not be 
altered to a degree which will adversely affect the aquatic community." The North Coast could 
likewise apply CWA concepts to the development of a straightforward and CWA-compliant 
regional watershed hydrology objective that protects aquatic life and ecosystem functions.  
 

Once adopted, instream flow water quality standards that are consistent with the CWA 
can be used for the “protection of all designated uses and for application in all other purposes 
under the CWA.”13 One such example comes from U.S. EPA Region 1, which has recommended 
that NPDES permits consider flows needed to protect uses in light of proposed discharges, and 
that “fishery management/restoration plans … be integrated into water quality standards.”14 U.S. 
EPA Region 1 also specifically found that antidegradation programs must “obviously address 
water withdrawals as well as discharges,” to ensure there is “adequate ability to protect existing 
uses”;15 this position should similarly be reflected in the NCRWQCB’s flow operations. 
 

Considering the dire need for more flow in a number of North Coast waterways, the 
numerous benefits of the watershed hydrology objective, the strong legal impetus of the CWA, 
and the clear precedent set by other states, tribes and U.S. EPA regions, we ask that the 
NCRWQCB recognize the watershed hydrology objective as a “high priority” item in the 2014 
Triennial Review and apply CWA concepts in development and implementation of the objective.  
 

Thank you for your attention to these comments. 
 

Best regards, 

 
Grant Wilson 
Outreach and Policy Coordinator 
gwilson@earthlaw.org  
 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13 Letter from U.S. EPA Region 4 to Alabama Department of Environmental Management (2012), pp. 9-14, attached 
to June 18, 2014 ELC comments to the NCRWQCB (emphasis in original). U.S. EPA Region 4 also specifically 
encouraged states to “consider adopting environmental flow standards under the CWA based on a ‘natural flow 
paradigm’ that more closely resembles natural conditions.” !
14 See Letter from U.S. EPA Region 1 to the Rhode Island Department of Environmental Management, p. 4 n. 1, 
attached to June 18, 2014 ELC comments to the NCRWQCB.!
15 Id., at p. 3.!
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Attachments: 
Letter from ELC to North Coast Regional Water Quality Control Board (June 18, 2014); 
includes the following two relevant attachments: 

Letter from U.S. EPA Region 4 to Alabama Department of Environmental Management 
(Nov. 19, 2012) 
Letter from U.S. EPA Region 1 to Rhode Island Department of Environmental 
Management (June 25, 1996) 



June 18, 2014 
 
Matthias St. John 
Executive Officer 
North Coast RWQCB 
5550 Skylane Boulevard, Suite A 
Santa Rosa, CA 9540 
 
VIA ELECTRONIC MAIL:  Patti.Corsie@waterboards.ca.gov 
 
RE: 2014 Triennial Review of the Water Quality Control Plan for the North Coast Region  
 
Dear Executive Officer St. John: 
 

Earth Law Center (ELC) is a 501(c)(3) non-profit that advances legal rights for 
ecosystems and species to be healthy, thrive and evolve.  ELC welcomes the opportunity to 
provide these comments on the development of a flow (hydrology) objective in the 2014 
Triennial Review of the Water Quality Control Plan (Basin Plan) for the North Coast Regional 
Water Quality Control Board (NCRWQCB).  ELC incorporates by reference the comments of 
the Karuk Tribe on this matter as well. 
 

As noted in the letter from the Karuk Tribe, a flow objective is critical to the protection of 
beneficial uses of the North Coast Region, and should be a top priority for the 2014 Triennial 
Review of the Basin Plan.  In the 2004 Triennial Review, the Stream and Wetland Riparian 
Policy (SWRP) was listed as a high priority item; the SWRP proposed a Watershed Hydrology 
Objective that would make the linkage between the pattern and range of flows and the protection 
of beneficial uses.  This objective would also assist the State Water Resource Control Board’s 
Division of Water Rights in making regionally appropriate water rights decisions.  We support 
the development of such an objective, and would like to add the following comments on its 
development. 
 
 Specifically, in developing a flow objective for the NCRWQCB region, consideration 
should be given to compliance with the federal Clean Water Act’s (CWA) provisions for 
protection of beneficial uses.  The CWA was established to “restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters.”  (Emphasis added.)  The CWA further 
requires states to develop water quality standards that include: (1) beneficial uses, (2) criteria 
(“objectives” in California) that protect the beneficial uses, and (3) antidegradation requirements.  
U.S. EPA regulations make clear that where there are multiple uses, states must adopt objectives 
that protect the most sensitive uses (40 CFR § 131.11), which often relate to flow-impacted fish 
and other aquatic life. 
 

The U.S. Supreme Court discussed the applicability of the CWA to flows in  PUD No. 1 
of Jefferson County v. Washington Dep't of Ecology, 511 U.S. 700 (1994), which upheld 
Washington State’s decision to condition a CWA Section 401 certification on minimum flow 



requirements to protect fish habitat.  The Court found the distinction between water quality and 
quantity to be “artificial,” pointing out that if waterway flows are allowed to be diverted to the 
point where one or more beneficial uses cannot be met, then water quality standards – which 
mandate protection of beneficial uses – are being violated.  In upholding Washington’s minimum 
flows requirement in its Section 401 certification, the Court specifically found that the CWA 
does “not limit the scope of water pollution controls that may be imposed on users who have 
obtained, pursuant to state law, a water allocation.”  Conversely, state actions on flow that 
violate designated uses (such as state adoption of flow criteria that endanger fish populations) 
arguably run counter to CWA requirements. 
 

A number of states are already using the CWA as a tool to improve flows, with the active 
support of U.S. EPA (such as in U.S. EPA Regions 1 and 4).  For example, states have of course 
used the Section 401 certification process to protect flows, as demonstrated in PUD No. 1.  In 
addition, as of the end of 2012, eight states (New Hampshire, Rhode Island, Vermont, New 
York, Virginia, Kentucky, Tennessee, and Missouri) and three tribes had already adopted 
“instream flow water quality standards" under the CWA, and others are investigating adoption of 
such standards. (Tennessee’s narrative instream flow water quality standards, for example, read: 
“Stream or other waterbody flows shall support the fish and aquatic life criteria,” and “Stream 
flows shall support recreational uses.”) 

 
As concluded in the attached letter from U.S. EPA Region 4 to the Alabama Department 

of Environmental Management (see pages 9-14), instream flow water quality standards adopted 
consistent with the CWA could be used for the “protection of all designated uses and for 
application in all other purposes under the CWA.”  Examples include those listed by U.S. EPA 
Region 1, which has recommended that NPDES permits consider flows needed to protect uses in 
light of proposed discharges, and that “fishery management/restoration plans … be integrated 
into water quality standards.”  (See attached letter from U.S. EPA Region 1 to the Rhode Island 
Department of Environmental Management.)  U.S. EPA Region 1 also found that 
antidegradation programs must “obviously address water withdrawals as well as discharges.”  
 
 In light of the guidance provided by the U.S. Supreme Court and U.S. EPA on the 
application of the CWA to the development of “instream flow water quality standards,” and the 
experiences of states and tribes in adopting and implementing these flow standards, we ask that 
the NCRWQCB consider and apply these concepts in the development of flow objectives in the 
North Coast Basin Plan.  If you have any questions regarding these comments, including requests 
for contacts in U.S. EPA Region 4, or would like additional information, please do not hesitate to 
contact us.  Thank you. 
 
Sincerely, 

 
Linda Sheehan 
Executive Director 
lsheehan@earthlaw.org  
 
attachments 












































